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EAST INDIES. 


RETURNS, &c. 


No. 1. 


Extract I^iKoiscativk Littku from India, dated 24th August (No. 2.) 1835. 

iMsirM-i,.™ t<, I.UV (^.n,miK,i«n 117. At tlic CotiHultatioii of tlic Date noted in the 

Margin, a Minute by Mr. Macaidny, dated the 4tli .l ime, 
taken into eonsideration, in which, atler noticing 
that the Time liad come for funiisliing the Law Commission witli Instnielioiis 
(in eonsequence of the Arrival of the Two of the. Members of that llody), 
he stalled, that it would require several Months before the Materials already 
collected relating to the thvil Law of India could be laid before the Commission, 
and that in the meanwhile be thought the ( toinmissioii could not be better 
employed than in framing a Ch'iminal (aide for the whole Indian JCmpire. Tor 
the Iteasons for first ju-oceeding to the Criminal Law we beg to refer to 
Mr. Macaulay’s Minute, a Copy of which accompanies this Despatch. 'J'he 
general M'enor of the Instructions whiidi were proposed by Mr. Macaulay was 
that the Code should be framed according to Two great Principles, tlu' Sup- 
pression of ( h'ime with the smallest possible Infliction of Sutt’ering, and the 
Ascertainment of Truth Avith the smallest possible Cost of 'I'ime and Money; 
that it should be complete, to the Abolition of all other Laws and (.'usioms 
Avhatever ; that it should extend over the Avhole of our Indian Empire, without 
Exception to Placi; or Person ; and that it should be as uniform, as precise, and 
as concise as possible consistently with Circumstances. 

1 IS, Mr. boss recorded his entire Concurrence in the Avhole of these ^'iews. 
Mr. Prinsej), in a Minute dated the 1 1th .Tune, gave his Keasons for objecting 
to the 'Penor of the Instructions jirojiosed by Mr. Macaiday. '^I’hcse were parti}’ 
that IheyAverc not sufficiently definite, but principally that they indicated to 
the Committee a (hnirse dilferent from that prescribed by Section Fifty-three 
of the late Act of ,3d and 4th William IV. Cap. Instead of directing the 
('ommission to frame a C!ode in supercession of all existing Law, Mr. Prinsej) 
would merely indicate the Subjects pro])er to be first made the Objects of 
Inquini and J{(‘i>orf, and thus employ that IToily in assisting the (iovernment 
to build uj) eautiously a more jicrfect Structure, by gradual Inqirovement.s of 
existing Laws and Institutions. 

111). Wc beg to refer to the aboAfe-mentioned Pajiers for a more lull 
E.x|)lanation of the VicAvs and Arguments noAV alluded to. After taking both 
Minutes into consideration the Majority of our tiouncil resolved to issue 
Instructions conformably to (he Propo.sitions of Mr. Macaulay, Mr. Prinsej) 
fli'-senting from that Resolution. A ( 'ojiy of the Instructions sent accomjianies 
this Desjiatch. 

120. In submitting their revised Chide, the Commission \A’ere directed to 
attach to the Draft their Reasons for cAT'ry ProA'ision, the Reason lor Ailiich 
might not be obvious, collectively, if they agreed, or sejiaratelv, if otherAvisc. 
4’he President of the Committee, to aaIucIi Otlice avc had ajijiointed t?ie 
Honourable Mr. Macaulay, as has been already reported to your Honourablf 
(A)urt, Avas declared to have a Casting Vote in ease of an equal Division of the 
Members, A\ho arc at present I'our in Number, including Mr. Cameron. ^ 


Page 
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No. 2. 


Extract Legislative Letter from India, dated 31st August (No. 3.) 1835. 

of 20. The First Object to which we have directed the 

lo Europoin.. Attcutiou of thc Law Commission is the Preparation of 

Pago A. a complete Criminal Code, as reported in the 117th to 120th' Paragraphs of 
thc Despatch before so often referred to, which will be applicable to Europeans 
as well as Natives. 

21. In consequence of the small Influx of Europeans at present, it has not 
appeared necessary, as yet, to make any immediate Laws for them exclusivel}'. 
It is admitted that Uniformity of Law for all fdasses is a desirable Object to 
be aimed at ; nevertheless we do not tleny that it may be advisable to annex to 
thc Code some specific Penalties for Outrages committed by Europeans against 
the Persons and Properties, but more especially against thc Habits and religious 
Feelings of the Natives. When considering of any Conditions that it may 
be necessary to impose upon private Persons coming from England to reside in 
In(^, we will scrupulously conform to your Honourable Court’s Instructions, to 
make no Rules that may not be absolutely required for the Purpose of placing 
mch Persons practically and completely within the Power of Justice. 


No. 3. 




J^ofr .OoiiH. Mil Jmm lK37.\o. 103. 

Lrllor ftiini llu' liultaii l^nw ('onniii'^'sioum to Uic 
. i‘n<'ral in Cdiuiol, tlnlml 2(1 Mny is;i7. 
Minute )iy the Eight Houournhie the Governor 
leneral. (luted 2oHi May 1M.S7. 

Letl<*r from tlie OlllenituiK Seer(*tur.\ to the liiUiaii 
<aw (.’omnuosionerM, dated btli June 1837. 


rpgcb 1() !ii. 


Goveunment of India to thc Court of Diuectohs. 

(Legislative Department, No. 7. of 183/.) 

Honounihle Sirs, Fort William, 5th June 1837- 

We have now the Honour to submit a Copy of the Correspondence which 

wc have had, as per Margin, with thc Indian 
Law Commissioners, from which your 1 lonour- 
ahlc (!ourt will perceive that we have autho- 
rized to be printed thc Dralt of a Penal 
C!ode submitted by that Rody. 

2. Wc have not deemed it necessary to forwtird to you on the j)resent. 
Occasion a Copy of that Code, as it cannot be said to be in a finished State; 
but we deemca it right to pul. you in possession of the Corrt'spondi-nee whieli 
has passed regarding it, as well to show what has already been effected by (he 
Labours of thc Commissioners, ns to obtain t hrough the JVIcan.s of your Ilonmir- 
ahle Court an Amendment of the Defects of the existing Law as discussed in 
Paragraphs 26. to 32. of the Commissiont'rs Letter, to which w'e solicit your 
particular and early Attention. 

Wc have, &c. 


(Signed) 


ArCKI.AM). 

A. Ross. 

W. Moiuson. 

H. SlUKESl’EAR. 
'r. 15. Macu lav. 


No. 4. 

I'ixTRACT Legislative Letter from India, dated 81.L January (No. 1.) 183f^. 

2. We embrace this Opportunity of forwarding '^IVo printed Copies of the 
Draft of a Penal Code prepared by the Law Commissioners; other ('ojiies 
shall be immediately sent by Sea. The most imjioitant Subject of this Dralt 
will «f course, come under our immediate Consideration, and wc shall lo.se 
no Time in putting your Honourable Court in possession of the Result of our 
Deliberations. 


No. 5. 
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No. 6. 

Government of India to the Court of Directors. 

(Legislative Department, No. 2. of 1838.) 

Head Quarters, Camp Meerut, 

Honourable Sirs, 12th February 1838. 

With reference to the Despatch No. I . of 1 838 in this Department, dated 
the 8th ultimo, from the Honourable the 'President in Council to your 
Honourable Court, 1 have the Honour to submit Copy of a Communication 
I have this Day caused to be made to the President in CounciPon the Subieet 
of the Penal C’ode, and to express my Hope that the Course of proceeding 
therein indicated will meet the Approbation of your Honourable Court. 

I have, &c. 

(Signed) Auckland. 


No. G. 

Government of. India to the Court of Directors. 

(Legislative Department, No. 5. of 1838.) 

Honourable Sirs, Fort William, 9th March 1838. 

In continuation of our Letter No. 1. of 18.38, dated the 8th ultimo, and with 
especial Reference to the Despntcii addressed to your Honourable Court by the 
Right Honourable the Governor (General, under Date the 12th ultimo. No. 2., 

F.bruarj iMH, wc liavc tlic Honour to submit the accompanying Papers, Page w. 
from which it will be seen that our Sentiments with 
respect to the Manner in which the Discussion of the proposed Penal 
(>)dc should be entered upon accord in the main with those expressed in 
Mr. Secretary Macnaghten’s Letter, of which a C'opy has been furnished 
with his Lordship’s Despatch, and to which avc have caused the accompanying 
llejdy to be made. 

We have, &c. 

(Signed) A. Ross. 

A\'. Molt ISON. 

C. H. Ca.ueron. 


No. 7. 

Extract Leoislative Letter from Governor General, dated Simla, 1st May 

(No. 3.) 1838. 

/. Adverting to a Communication made to the President in Council by my 
Desire, under Date the 12th February last., a Copy of which was fomarded 
for the Information of your Honourable Court wiili my Despatch No. 2. of 
1838, I transmit Copy’^ of a Letter from Mr. Oflieiating Si-cretary Mangh-s, 
dated the 2()th February last, together with its EncloMire, and of the Reply I 
caused to be made with refereiiee to the Fourth Paragraph of that Com- 
nuinication, on the Course to be pursued for obtaining the Opinions of the 
.lodges of the Siulder ('ourts at each of the Pri'sideneies and at Allahabad 
on the Draft of a Penal Code prepared by the I^aw Commissioners, not only 
as to ^vlu•ther Provision is made in the Code for the dilfercnt Offences whicli 
are prevalent in India, but also as to the Necessity of the proposed Enactments, 
and the Adaptation of the proposed Penalties with i-«ferciice to all the Circum- 
stances of the Country, and to the Habits and I'cclings of the large and 
various Population which will be alfectcd by them. 


Page 

rage a;. 


No. 8. 

Government of India to the Court of Diuectohs, 

(Legislative Department, No. 8. of 1838.) 

Honourable Sirs, Fort William, 25th May 1838. 

With advertence to Paragraph Seven of the Despatch from the Right 
Honourable the Governor General, dated the 1st instant No. 3^., and in 
(263 ) B 2 continuation 



rage .S7. 


pjgc 


Page ] L5, i^c. 
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continuation of our Letter No. 5. of 1838, we have the Honour to state, 
that wc have addressed the several subordinate Governments, requesting them 

to communicate Copy of Mr. Secretary Macnaghten’s 
i^..cou. 7 thMaymN..i.to 6 . L^^ttcr, uodcr Date the 13th April, M the Sudder 

Courts respectively, for their Information and Guidance in their Examination of 
the proposed Penal C/ode. 

We have, &c. 

(Signed) A. Ross. 

W. Moiuson. 

W. W. Bmn. 

A. Amos. 


No. 9 . 

Government of India to the Court of Diuectoks. 

(Legislative Department, No. 9. of 1838.) 

Honourable Sirs, Fort William, 2Gth May 1838. 

With reference to the concluding Paragraph of Mr. Secretary Maciiaghtoii’s 
Letter to the Address of the Law Commissioners, submitted witfi our separate 
Despatch No. 7* dated the 5th June 1837, we have the Honour to lay liefore 
w..eo.H, Ml, Ktoiom, No,. ».»<.. you the accompanying Copies of (-orrespoudeiicc- 
mu, A|iiiU8»«.No.s.t.iiiida. j-eJaLjyc to the Preparation of the Codes of thvil 

and Ci'imiiial Procedure. 

2 . The Law Commissioners thought it necessary, in order to the satisfactory 
Accomplishment of this arduous and higldy iin])ortant Tusk, that they, or 
some of them, should “visit the Territories suhjeet to all (he Indian Presi- 
“ deneios, for the Purpose of instituting ln(|niries qf a Nature too minute to 
“ be effectually carried on elsewhere than iu the Neighbourhood to which 
“ they relate.” 

3, After consulting the Hight Honourable the Governor General, W(' 
informed the Commissioners that, iu the present State of the Commission, it 
W'as not desirable that they should quit the Presidency or separate, and (hat, 
consequently, they should proceed in the Preparation of an Outline ol’ siuh 
a System as in the actual State ol‘ their Information might a]>i>car to tliem 
best adapted to the whole or to the various Parts of th(‘ Territoiies of tlie 
East India Company. 

We have, &c. 

(Signed) A. Ross. 

W. MoiirsoN. 
W. AV. Biui). 

A. Amos. 


No. 10. 


E.vru.ACT Legislative Letter from Indlv, dated 4th February (No. 3.) 

1839. 


2. By the Despatehos cited on 
the ^largin your Honoiirahle 
Court Iiave been informed of the 
Measures Avhich we hav.e adopted 
preliminary to entering upon tlie 
(kin.siderafiou of the Provisions of 
the ])roposed I’cnal Code. In 
rcjtly to our several Calls wc have, up to this Date, received Kejilies from tlu' 
tlentlenien named on the Margin. As we luive been promised otlicr (kmi- 


No 1 of 1838, 8(1 j Jiiriuar,y, from th** in Council. 

No, of ls;;s, diiU'd I jlli Fr bniiiry, fuun tlio Governor Gntoral. 

No. of ]m 3K. il. ill'll (Mil IMnrch. IVoin |{'‘sm1«m»I ni <'oom< iI. 

No. 1. (if ls3s, (lilted ist Mn.N, I'uragrsijih 7., from 1 lie G(;v(‘rnor CJuiiora). 
No, 8. of IStts. (lul( d Ih-iUi Alti.v, froin the lk'nideut in Couiieil. 

Str II. Coioptoii. Chief Jnshce, Moirihn,>. 

Sir. I. AwdrA, iMiisne .Iiidi'e, Ihmdm.'. 

fJ. Norton, Em|., Adtoeiile (h«iierrd, MiidriMk 

.1, Coehnnie, Iv8(|., llonouraldc CompHi).v’.*tan(Iing Coiinril. Calcutta 
A llepre,sei dill ion from (’ertani Mi.s.sii>ii:»rM'M of tin' I’mtahh.Hljed ntid 
Dissentinir ( 'hnn lies in Cideiilta, eomim'utlng iijxm CLiuse X.\ . of llio 
Code, Ims also been rueeiveti. 


inunicutions upon the Sulijoct of the Code from iVrsons whose Ojiinioiis are 
entitled to the highest Consideration, we have deferred passing any Resolution 
upon its Provisions, though we have bestowed considemble Attention upon 
them. 


No. 11. 
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No. 11. 

Exteact Legislative Letter from India, dated 22d April (No. 11.) 18:M). 

Prono^M Translation nr ihKPenfti Code. 5. Thc Eccompanying (lommunicatioHs Iroin the. J'.i 
»thw.i8a». No.^. tu QQygj-njjjgjjj; of Fort St. George and Bombay have 

reference to the Subject of translating the proposed Penal Code, submitted by 
the Indian Law Commissioners, into the Languages current in the Territories 
subject to those Presidencies. 

C. Pending thc laborious Revision which thc proposed Code nmst undergo, 
we have refrained from ordering its Translation into Persian or the vernacular 
Languages of the Provinces subject to the Presidency of Fort William; and 
we were of opinion that the Translations proposed by the Govenuueuis of 
Fort St. George and Bombay should for thc same Reason be deterred. 

7. Wc have it, however, in contemplation to cause a Translation to be made 
in thc Persian Language, if not in any others, of some particular Chapters of 
thc proposed Code, for the Purpose of being submitted to IMahomednn 
Lawyc-rs, and when this shall be effected a Number of ('opies of the Woik 
will be sent to Madras and to Bombay, if ueeessuiy, for Uclbrence to the 
Mahoinedan Lawyers in those Presidencies. 


. No. 12. 

Extract Legislative Letteu from India, dated l6th September (No. 22.) 

1839. 


No. Ji, of IS;19. reiiril Cmh*. 


14. 


In reply to the several Ijctlers which had been writlei» 
by this Government re(iuesting the Opinions, as res])eets the IVovisions ol' ihe 
proposed Penal (kale, of the local Governments, and their subordinate Couits 
and Olfiees, and of the .lodges and Recorder of Her Majesty’s Courts, and the 
Advocates General and Standing Counsel at the Three Presidencies, wc ha\(' 

up to (his Dale received Kcplich 


Sn 11 f Clncf .Itmlico, Ihnnbny. 

*811 ,1 \\. Pi'hnc ,Hnlp’, llomlaiy. 

<j|. Norluii, A«l V uc,i1 (• (u’Uf'rnl. M.ulra8. 

CocImmiio, tSlmnliug Counsel. ( '.tlcittla. 

L( lt( r to Soci'etar.v to <i(i\<Tiuueiit of Hotiihn.y. 

,, Secriduni‘8 to tiovoniMU'UH of Ik'imnl, 
'MmlriiN, .Mini \ortli-wesl, Pn^vinees. 

Jja'tter to Sit K. (’lilef duMiiv. ('nhMitffi.. 

„ Str J P. Grant, Poisiic .ImsI jc''. ('ulciitta. 

Sir k. Coiiivn. Clnel diislr ll.idraM. 

Sir J. <nnnkicr, Pnisiie .In . . Mmiras. 

Sir AV. .Norris. l<4*('or(li«r of lb '.irutis. 

Sir J. Awdrv , f Inef .lusi U‘< , l>> ; (mv. 

AtlviK'jBi* (jcnornl ai ntl.i o. I Bombay. 

Sir II Seloli, pui.siie Jusl icc, ^ ih UtlU-, 
AlliluU'd Pith August Ib'l'.h 

further C'cmmuiiication to favour 
Convenience. 

Letlerfo Jlr. W. IT. Maniaghten. 
fllr. H. T. iTiii.sfp 
„ Gcticrnl Fraser, (l^derribad. 

„ Mu.jor Sloeiniin. 

„ Goloii'd Snlliorlaiid. 

All I Idled ilU Sejitt mber l‘<39. 


s (some ol 

uhieh promised further (h)mmuniea<!oii.-) 
from the Government of Boinhay and the 
Gentlemen named on the Margin. ( In tlu- Re- 
ceipt of yoiir lloiionrable Court's Despatch, 
under Consideration, we have repeated onr 
Reiiuest to those Authorities and I’nnetion- 
aries Irom whom we have received no l{e|)l\', 
and have solicited those who jjiomised a. 
us with their Sentiments at their earl\ 


1.5. We have now .also specially recpiested 
thc Suggestions and ( )hservatious of the 
Otlieors named on the Margin on the pro- 
posed Code. 


No. 13. 

Govf.unment of India to the Court of Diuectohs. 

(Legislative De])artmont, No. 29. (if 1812.) 

Hononrahlc Sirs, Fort Willi.am, 2d December 1S42. 

The Subject of the Penal Code prepared by the Indian Law' ( tonnnis-.i!)!u‘rs 

April. iMrn.B. 1 ' as hist rcfeiTi'd to in thc Despatches iVom this 

,,rl^':li^.L-lU■(l itKi^srpiniiiK-r, e.ii iina 13. mcnt, Es per Margin. 

2. Wc have now thc Honour to transmit Copies of such of the Ilepli'.’s as 
w'e have up to this Date received to our Letters reejuosting the Opinions, as 
respects the Provisions of the proposed Code, of the local Governments and 
their subordinate Courts and Jloards and other select Oflieoi's, and of Ihe 
Judges and Recorders of Her Majesty’s ('ourts, and thc Advocates General 
and Standing Counsel at the Three Presidencies. A Coinimmieation from 
certain Missionaries of the Establishment and Dissenting Bodies in Calcutta 
(2(J3.) B 3 * and 
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and its Vicinity, Jelative to Chapter XV. of the Code, is also forwarded here* 
with. We append a List of the Papers under Transmission. 

3. We beg to draw the Attention of your Honourable Court to the accom- 
panying Minute recorded by our Colleague Mr. Amos, dated the S21st October, 
showing the present State of this important Subject ; how some Portions of the 
Code have been already disposed of m special Laws, and what hia Views arc in 
regard to the CJonsidcration of the entire Code. 

4. We arc not yet prepared to take up the Question whether to introduce 
generally the whole or any particular Chapters of this Criminal Code in their 
present rorin, and, until that Question should be properly before ua, it would, 
we conceive, be premature, and could answer no useful Purpose, for us indivi-- 
dually to state our Opinions on the several Parts of such a Measure. 

We have, &c\ 

(Signed) W. W. Bird. 

Wjm. Casement. 

H. T. PllINSEP. 

A. Amos, 


Enclosure in No. 13. 

List of Papers regarding Jhe Pk.val CoDi*: 
FORT ST. GEORGE. 


Letter No. 7G/20O, dnied 7th April LSfO. 
Froiii Ciiief SocTCtary, Fort St. Ger^rgt\ to 
SetTol.iry, Goveruiiiciit of India. 


Letter 445/727» date<l lOtli Se])ieinher 
1840. From Cldef Soendary, Fort St, 
George, io Secretary, Government, India. 


Letter dated 9tli July 1838. From Q. 
Norton, Advocate Gemoal, Fort St. G(‘orgc, 
to Secnitary, Govornment, Ltgislative de- 
partment. 

Letter No. 472, dat(‘d J3th August 1838. 
From Secretary, ( Jovernmeni, India, to 
Advocate General, ^ia«lras. 

Letter dated 2Sth Oetolx'r 1840. From 
Sir Iv 1. Gambie.r, Jn(lg(^, Fort St. George, 
io G(»vernnM*ni of India, 

Lettcf dai(‘d 1 Itli September] 830. hVotn 
Sir 1{. Gomyii, Chief diistice, Fort St. George, 
to GovernineTit of India. 

Ti(‘tler dated 1 1 t,h Nova.inber 1 830. From 
Sir K. Goin}'!!, Cliief. Justice, Fort St. George, 
to (Jovernnieni of India. 

Letter No. 7, dated 4tli January 1830. 
From Chief Secretary, Fort St. George, to 
(hiieiating Secretary, Government, India. 


With reference to Correspondence quoted, 
forwai-ds Letter fnun Kegistrar Fcjujdarry 
Adawlut enclosing Opinions of the Second 
and Third Judges of that Court, the Opinions 
of the subordinate Autl^orities in tlio Pro- 
vinces, and a Digest tliereof on the Draft 
penal Code. Also Letters from Court of Com- 
missioTKTs for Small Debts, the Acting Chief 
Magistraitj and Superintendent of Police. 
(10 Enclosures.) 

Tn continuation of f(»regoing Letter of 
7tli April 1840, forwards E.\ tract from 
Procee<]ings, P»oard of Kevenue, contain- 
ing their Opinion of tlie Penal Code 
(1 Enclosure.) 

In reply to Order of 1 2th February 1838, 
eonmniiiicateJi Observations on the IVnal 
Code. 

Communicating the Thanks of the Pie 
sident in Council for his lieinarks. 

In reply to Let ter of ]2tli August 183J), 
communicates his Sentiments tai tlie C<.>de. 

In re])ly to Letter of 12th August, for- 
wards Observations on the Pciiial flode. 

ITis Observations on tlie proposed Penal 

C^.de. 

Forwarding Extract Procee< lings J'^ou jdarry 
Adawlut, and other PaptM'S regarding falst- 
Weights and Measures, fur the Considtu-ation 
of the Law Commission, 


BOMBAY. 


Letter dated 13th April 1838. From 
Sir JI. A. D. Com})ton, Bombay, to Govern- 
ment of India. 

Letter No. 311, dated 30th April 1838. 
From Government of India to Sir II. Com|>- 
ton. 


In reply t»o Letter of i2th Fc^brunry, 
making a few Observations on the Penal 
Code, and apologizing li-otn Wajjt of* Lei- 
sure to do more, 

Requesting him to favour Qoverument 
with his Opinion at liCngtli. 


Letter 
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Letter dated 9th Jmie 1888, From Sir 
IL Compton to Govenunent of India. 

Letter No. 4 j 3!2, dated 2d July 1 838. From 
Government of India to Sir H. Compton. 

Letter dated 2d June 1838. From Sir 
J. Aw dry to Govtsmment of India. 

Letter No. 429, dated 2d July 1838. 
Government of India to Sir J. Awdry. 

Letter No. 1567, dated 10th June 1839. 
From Secretary, Government, Bombay, to 
Secretary, Government, India 


Letter No. 2.087, dated LHli November 
1830. From Aotino^ Secretary, Govern- 
ment, J^()!n])ay, to OfEcialing Secretary, 
Government, India. 


In rej^ly to foregoing* of 30tli April, for- 
war<hi his Opinions on the Provisions of the 
Code. (1 Enclosure.) 

Acknowledge foregoing Letter. 

His Opinions on the proposed Penal Code. 

Acknowledge with Thanks the foregoing 
Communication. 

With reference to Letter of 10th 'No- 
veiiiber last, forwards Letter, Registrar 
Sudder Foujdarry Adawlut, and l^nclosures 
Minutes of the Judges of the Court, and 
Bej)orta of subordinate Authorities. Such 
as have not replied have been urged to do 
so as early as possi])lc. (1 Enclosure.) 

Wi til referctice to Orders ofl 2th Augusilast, 
forwards Letter from Acting Register Sudder 
Foujdarry Adawlut, and Ri^ports 

fi'om Maglstrale of Rutringherry and Acting 
Joint Magistrate of Broach on Penal Code. 
(1 EncIosui*e.) 


BENGAL. 


Letter No. 1116, dated 5th June 1838. 
From Secretary, Government, Bengal, to 
Officiating Secretary, Government, India. 

Letter dated 9th July 1838. From 
J. Cochivine, Standing Counsel, to Officiating 
Secretary, Government of India. 

Letter No. 247, dated 23d July 1838. 
From { officiating Secretary, Government, 
India, to J. Coehraue, Esq. 

I^etter dated 28th September 1 839. 
From Sir J. Grant to Oltieialing Secre- 
tary, Government, India. 

Jlraft Note by A. Amos, E.sq. to Sir J. J\ 
Gi'ant. 

LetitT No. 433, dated 1 Hli October 1839. 
From GlHciaiing Secretary, Government, 
Iiidi|i, to Sir J. y. Grant. 

Lett(T dated 22d October 1839. From 
’ Sir H. W. Setoii to Govern i mm t of India. 

T.etter datcul From 

Rev. W. Morton, M. L. M. S., to Secretary, 
Government of India. 

No. 123, dat^d 2d April 1838. 
Fr(»m Officiating Secretary, Government, 
India, to R(*.v. W, Morton. 

Letter datoil 8th November 1838. From 
J. Reily, P. S. A. Daeea, to A. Amos, Rsq. 

Letter No. 10, dated IStli February 1810. 
f'roin Major SJet'inan to Secretary, Goveni- 
meiit. 

Letter No. 11, dated 19th February 181-0. 
From same t-o s.ime. 

Letbu' No. 1(), dated 6th March 1840. 
From same to same. 

Tictter No. 188, datol 9th March 1840. 
From Secretary, India, to Secretary, Indian 
Law Commission. 


With a Letter and Enclosures from Re- 
gistrar Sudder Nizarnut Adawlut, regarding 
Punisl)ment to Prisoners wdio incapacitate 
themselves for Liibour. (1 Eticlosure.) 

Forwanling Remarks on tlie Penal Code. 
(I Enclo.sure.) 

Thanking him for his Remarks. 


Forwanling his Opinion on the Penal 
Code, (1 Eiielosure.) 


In rejily to foregf)ing Letbr 


In rejJy to Letter of 12t]i August 1839. 
Communicates his Remarks on the ]\*ual 
C^ode. 

Forwarding the Remarks of seviTal Mis- 
siojiaries on the Penal Code. (1 Enclosure.) 

In reply to foregoing Letter, v ill take tlie 
Remarks of the Missionaries into eousidei - 
ation. 

Forwardino- Ins Observations on the Penal 

o 

Code. (J Enclosure.) 

Returns Copy of the PiUial Code, with 
his Notes, and sulunits Remarks. •(! Eie lo- 
sure.) 

Requests l.he Addition of sonui Remarks 
to fort*going Letter of J8Ui Fi'lu-uai v. 

Ditto. ' 

With Extracts from foregoing Letba’ by 
Major Bleemaii. 


Page 275. 


Page 2VU- 


Page 300. 


Page 31 i. 
Page 311. 


Page 339. 


Page 313. 


Page I’.G.'j 


Page 371 


Page 331 
Page 351 


Pace .3.';i 


Page 35.0. 

Page 37 I. 
Page 378. 


Page .317. 
Page 
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Page 3S2. 

Page 
Page 392. 

Page 392, 
Page im. 

Page 39 J. 

l9ig-‘ 399. 

Pago 1.)':;, 

Pago 9- 


f.aiil b( fore Par- 
liaiDeiil, 229 N(>- 

kfcmbcr 1847. 


( 12 ) 

N. W. PROVINCES. 


Letter No. 2271, dated Itth September 
1889. From Secretiuy, Governor ueneral* 
for N. W. Provinoes, to OfficiatiBg Secre- 
tary, Government, India. 

Note l^y tlie llonoumble A. Amoa 

Letter No. 538, dated 14tli October 1889. 
From Officiating Secretary, Government, 
India, to Secretary, Govenior General, for 
N. W. Provinces. 

Letter No. 589, dated 14th October 1889. 
From Officiating Secretary, Ooveriiinent, 
India, to C. W. Fagan, Esq. 

lictter No. 2058, daW 24th October 
J 889. h roiii Secretary, Govenjor General, 
for N. W. Provim^cf}, to Ofiiciatiiig Secretary, 
Guvrrmnent, India. 


Lrltcr No. 2781, dated 15tli November 
188:). 49'om Secretary, Governor for 

N. AV. PiMviiiees, Do Ofhclating Secretiiry, 
Liovci'umeiit, India. 

Letter No, (i.^)0, d.'ib'd 24th Febrnary 
I <S P). F n HU ( )lfieiuiiiig Secretiiry, Lieu- 
UHiMit Governr)r, N. W. Provincc.s, to Seerc- 
tiny Government of India. 


Aol^iowledge^s Letter of 12th August 
1839, and forwards Mr. p. W. Fagan'.s 
Letter and Observations on the Penal Code. 
(1 Enclosure.) 

Mr. Fagan deserves the Thanks of Govern- 
ment. 

Acknowledges Letter of 14th September 
1839. The N. W. Provinces Government 
should call for the Opinions of individuals^ 
on tlie Code. Names some. 

Returning Thanks for his Remarks on 
tlic Code. 

A^itli reference to Orders of I2th August 
J 839, forwarding Correspondence with the 
Otficiating Register Nizaniut Adawlut, 
N. AV. Provinces. The Court have received 
the Oi)inioiJS of some Officers ; promise their 
own, and suggest that Mr. Turnbull (Judge 
on Leave) be called on for an Opinion. The 
Government olqect to making any oifieial 
Call on Mr. Turnbull. 

In rei>ly to Letter of 14th Oetobei', 
Mr. R. *M. Bird lias been called on for hi.K 
Opinion. As regards Mr. Tiirnlmll, refers 
to foregoing Letk^r of 24tli Octxfoor 1 83!). 

AVith reference to Mr. Currie’s Letter of 
24th October last, forwards Letter from 
Officiating Register Nizamut Adnwhit. 
containing the Opinion of the Court on the 
Piuial Co(lo, and forwarding the Oj)inions 
of (V.)iiimissionerB, Judges, and Magistrate^. 
(3 Enclosures.) 


PENANG. 

liOtter dated 4tl) (Jetobor 1839. From In reply to Letter of 12th August 1839, 
W. Norris, Itcitorder, t(» Seerekny’' of India. ’ promises his Remarks on the Code. 


No. 14. 

Extract Legislative Letter from India, dated 27tb December (No. 43.) li«4r>. 

(Home.) 

r.r..( ons ijcth April i«i 5 . LE Wc forwurdcd to the Indian Law Commissioners the 
.Nos.wnuaiy. Reports and Opinions on the Provisions of the Penal Code 

received from the se\'era] Presidencies (reported to your Honourable Court in 
our Dospatcl) No. 29 *, dated 2d December 1842.) 


No. 15. 

Extract Legislative Letter from India, dated 20th February (No. 3.) 1847* 

(Home.) 

1, I.\* compliance with the Order contained in your Despatch No. IS. of 
184G, dated the 2d December, we have the Honour to transmit Tvfo (Copies 
of a Report, dated the 23d July, and a Postscript to the same, dated r)th No- 
vember 184(), furnished by the Indian Law Commissioners, with reference to 
the Draft Penal Code ; also Copies of the Papers on the Subject^ which have 
been l)rouglit on Record since tne Date of our Despatch No. 3. of 1839- 'J'hc 
Report under Transmission is the only One received from the Law Commis- 
sioners during the past Year. 


No. 16. 





No. 16. 

Extract T-rotslative Letter from India, dated 22d May (No. 13.) 1847- 

(Home.) 

1. In continuation of our Despatch No. 3. of 1847, dated 20th February, 
we have the Honour to transmit to your Honourable Court the accompanying 
additional Copies of a printed lleport, dated 23d .tuly, 
Ni«.3aiiai7o. and a Postsenpt to tlie same, dated 5th November 1846, 

ftirnished by the Indian Law Commissioners, with reference to the Draft Penal 
Minut..bvthon«nourabioMr.c«a«on. Code, olso Copics of our Minutes rtS pcr Margin, 
Herbert and to state that the J udges of the iHiprcmc Courts 
at the several Presidencies, and the Crovemments of 
jai.Hi i4ib Mw-ch iBw. those Presidencies, have respectively been furnished 

witli Copies of the Report, the local Governments having been also requested 
to distribute them among such of the Public Functionaries as were consulted on 
the Provisions of the Code, and whose Observations are noticed by the Law 
Commissioners. The Commissioners have recently completed their Second 
Report on further Portions of the Code, which will be transmuted to your 
Honourable Court as soon as printed. 


No. 17. 

Government of India to the Court of Directors. 

(Home Department, Legislative, No. 2.) 

Honourable Sirs, Fort William, 8th January 1818. 

In continuation of our De^atch No. .3, of 1847, dated 20th February, 'Vc 
have the Honour to transmit Tavo Copics of the Second and concluding Report 
of the 24th June 1847, funiished by the Indian Law Commissioners, with refe- 
rence to the Draft Penal Code, together with Copies of the Papers on the 
Subject which have been brought on Record since the Date of that Despatch. 
The lleport under Transmission is the only One *recei\'cd from the Law 
Commissioners during the past Year. 

We have, &c. 

(Signed) Haudtnoe F. Millett. 

T. H. Maddock. F. CuaniR. 

C. II. Camkhon. 


No. 18. 

Government of India to the Court of Directors. 

(Home Department, Legislative, No. 17.) 

Honourable Sirs, Fort William, 7tli April 1848. 

On the Receipt of your Honourable Court’s Despatch No. 9* of 1847, dated 
tlie l.'ith September, we selected from the Penal Code prepared by the Law 
Commissioners, Chapter XVIIL, relating to “Offences affecting the Human 
Body,” and Chapter III., “ General Exceptions,” and committed to Mr. H. M. 
I’-lliot the Task of translating these Parts into the Oor.loo Language, that 
Gentleman, owing to his eminent Acquirements, being the fittest Person we 
could employ for the Purpose. 

i.-K„(>n 8 . 20 thNovom))oriM 7 . 2. Wc uow have tlic Iloiiour to transmit fh)j)ies of 
^sVJhD.Traii.f'rm.Niw.i.ndi. Mr. ElHot’s Translation, and of his Letter, dated Pith 
la A|.ru ww. February, containing Observations on the Subject, which 

wc recommend to the favourable Notice of your Honourable Court. 

3. Wc have expressed to Mr. Elliot the Opinion of the Government that he 
has executed the Translation admirably, and we have conveyed to him* our 
Acknowledgments for the Service performed. 

4. We have much Satisfaction in refemng your Honourable Court to the 
Remarks of the Translator, and e.specially to tiic concluding Sentence of his 
Letter : — “ There can be little Doubt that, with the general Knowledge now 
“ prevalent of native Usages, Sentiments, and Institutions, many Fuiie- 
“ tionarics will be found possessed of this Degree of Knowledge, and that more 

(233.) C “ than 
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“ than Half of them will, with a httlc Assistance from Natives, be fullj com- 
“ petent to transpose the LAnguanc of this admirable Code into Forms 
“ accommodated to the popular Intellect of the Country.” 

^ 6. Wc transmit by this Opportunity a printed Copy of thefLaw Commis- 
Moners Report, dated the Ist February, submitting a Scheme of Pleading and 
Procedure, with Forms of Indictment, adapted to the Provisions of the Penal 
Code. Forty Copies of this Report will be forwarded as usdd by a Sailing 
Vessel. 


We have, &c. 

( Signed) Dalhoosie. 

T. H. Haddock. 
F. Millett. 

J. H. Littlkb. 


No. 19* 

F. J. Haluday Esq. to J. C. Meevill Esq. 

(Home Department, Legislative, No. 28.) 

Sir, Fort William, Ist December 1848. 

I AM directed to forward, for the Purpose of being laid before the Honour- 
" )urt of Directors, the accompanying Two printed Copies of the 
Observ<ations by Sir Lawrence Peel, Knignt, oti the Indian Penal Code. 

2. Thhty-eigHt Copies will be sent to your Address by Sea. 

I have, &c. 

(Signed) F. J. Haluday, 

Officiating Secretary to the Government of India. 


No. 20. 

># 

Govebnment of India to the Couux of DinEcroas. 

(Home Department, Legislative, No. 1. of 1849.) 

Honoiuable Sirs, Fort William, 20th Januaiy 1849. 

In continuance of our Despatch No. 2. of 1848, dated 8th January, wc have 
the Honour to transmit Two Copies of a Report dated 1st February 1848, by 
the Indian Law Commissioners, on a Scheme of Pleading and Procedure, with 
Forms of Indictment adapted to the Provisions of the Penal Code, together 
with Copies of Papers on the Subject. The Report under Transmission is the 
only one received from the Law Commissioners during the past Year. 

Wc have, &c. 

(Signed) T. H. Haddock. 

J. H. Littlek. 

J. Lewis. 

J. E. D. Bbthdne, 


No. 21. 

Extract Legislative Letter from India, dated 14th July (No. 15.) 1849- 

(Home.) 

9. With the Letter from this Department 
addressed to the Secretary at the India House, 
dated 1st December, No. 28. of 1848, Forty 
printed Copies of the Observations made by Sir Lawrence Peel, the Chief 
Jus'tiec at Calcutta, on the Indian Penal Code, were transmitted to your 
Honourable Court. Wc have since sent Copies of the Document in question 
to the Judges of the Supreme Courts at Madras and Bombay, and to the 
several subordinate Governments. 


Sir Liiwri'iiro Pool's Ohm'rvationg on tho Poiuil 
CoUo, and on tlio l.»w ('oiuuussioiiors HocouJl 
Uopnrl- upon tliHl roUr. 

L(‘g., (Jijiis. Lsih Nov. IS-AS. Noa. 1 and 0. 


No. 22. 
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No. 22. 


Exteact LiEoisiiATiYE Lettbe from India, dated 10 th May (No. 7 .) IftSO. 


2. Your Honourable » Court Avill 
perceive that it has been determined 
not to proceed with the Draiit Act at 
present, but to enter on a wider Field 
of Legislation, in connexion with and 
in furtherance of the .Objects whic;h 
these Drafts were intended to accom- 
plish. With this View wc have now 
entered earnestly upon the Consideration of the Penal Code prepajx‘d by the 
Indian Law Commissioners, the Enactment of which was suggested by your 
Honourable Court in your Despatch No. 20., dated the 20th September 184H. 


MtnutnTiy the Goviviior 0«nml, datod 19th April 1850. 

,, h.v Sir K. Cui^o, Bart., datfd 4tU May 1850. 

„ by J. laivrlH. dated 8th May 1850. 

„ by J. M. D. Hothuna, da^ 0th May 1850. 

„ by hir J H Littlor datcHl loth May 1850, 

„ by tho Hon. J. B. 1). Batliunc, dated 29th April 1800. 

by Sir .1. If. Jdtttcr. dafod 2d May 1850. 

„ by Sir P. (T’tirrk*. Hart., jdatvd 2d May 1K50. 
by the lion. J. Lewis, datijd Kth May 1859. 

Draft Aft tioc;Jarin« the Law te to the PrivUcfire of Her 
Majesty's Duri>)>faii SuV>jovts. 

Dnifi> Aft for itbolisliinK Exemption IVom tho Juriadiotion of 
tho KiMt India Company's OrluiUial Courts. 

Draft Act for Trial by Jury. 


No. 23. 

F. J. Haludat Esq. to J. C. Melvill Esq. 

(Home Department, Legislative, No. 7. of 1851.) 

Sir, ■ Fort William, 8th April 1851. 

I AM directed to forward, for the Use of the Honourable the Court of 
Directors, Twenty printed Copies of the Penal Code translated into Urdu, 
under the Orders of the Honourable the Lieutenant Governor of the North- 
western Provinces, by Mr. G. F. Edmonstonc of the Civil Service. 

I have, &c. 

(Signed) jPEED. Jas. Haluday, 

Secretary to the Government of India. 


No. 24. 

Goveenment of India to the Couet of Dieectoes. 
(Home Department, Legislative, No. 15. of 1851.) 


Honourable Sirs, 


Honif Drpai’tmont, Irfigrislativc, 9th Auf^ist 1851. 
by Sir Hnrlifrl MnndocK, Kt., dated 18th 


Nov. IMS. 


wc have the 
accompanying 
the several 


Fort William, 9th August 1851. 
With reference to your Ilonourahle 
Court's Despatch No. 15., dated <hc 
27th November lust, 

Honour to transmit the 
Correspondence and 
Minutes as per Margin,’ together with 
Twenty printed Copies of the revised 
Edition of the Penal Code Avhich has 
now been completed. 

2. Copies of this Code have been 
forwarded to the Judges of the Supreme and Sudder Courts at Chileutta, and 
their Sentiments have been invited on its Provisions. We shall not fail to 
transmit their Replies, when received, to your Honourable Court. 

We have, &c. 

(Signed) J. II. Littlrr. 

I’. CiTEBn;. 

J. Lewis. 


Mimitf ^ 

ntul foiifumMl in i>y tlif MoitiImth of Govorninont. 

Minuto l»y liu' lion. Mr. Bothunf, dated KHh May 1850. 

.. by Sir J. II. Littlfr, dated 12th Mtiy 1850. 

„ by Sir P. Currln, diitAMi 1 May IKSU. 

I),v tlif Jlon. J. Lfwis, datfd 

by th<i Hon. Mr. Bethune. dat*Ml 15th May 1850. 

by Sir J. 11. l.ittler, datfd 20th May 1850. 

. y Sir P. thirrif, liaUal 2<ith May 18.50. 
by the Jlononrahlt* J. T/Owia, datfd 22<i May 18.50. 
by the Hon. Mr. Bfthinif, dutotl 24tU May 1850. 
by tlif Hon. Mr. Hftbuiiu, diited 24th May 1H59. 
bv I bf Govfriior (iifiun'al. datfd ftth Juno 1860. 
by Sir P. Currie, dated 2.*»ti\ June 1850. 
by tho Governor Gencrnl, dntfd 1st July 18.50. 
by t lu* Gtivfnior Gtuifral, dated 20ili ,Iuly 1850. 
l).> tho (bivpruor Gmioral, <latf<l 17lh Aiml 1H61, 
by tho Govoriior Geimral. dated 7tli July 1851, 


No. 25. 

Government of India to the Court of Dieectoes. 

(Home Department, Legislative, No. 17. of 1851.) 

Honourable Sirs, Fort William, ,17th September 1851. 

We have the Honour to acknowledge the Receipt of your Honourable Court’s 
Despatch No, 11,, dated 6th ultimo, expressing a Wish to be inforined of tlie 
(263.) C 2 , Progress 
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• 

Progress made in the Revision of the Pettftl Codc» and to state that Copies of 
the revised Code, with the Correspondence and Minutes relating thereto, were 
forwarded to your Honourable Court with our Letter dated^Qth August, 
No. 15. 

We have, &c. 

(Signed) J, H. Littlbr. 

F. Currie. 

J. Lewis. 


No. 26. 


Extract Leoiblative Letter to Iktoia, dated 1st March (No. 4.) 18.37. 

28. Wb perceive that these Instructions were tran- 
scribed from Mr. Macaulay’s Minute on the Subject ; 
but the Remarks thereupon, which had been recorded 
by Mr. Prinsep, do not seem to have been taken into 


L« ttor fpom, tinted 24th Auguat 
(No. 2.) 1*^35 (117. to 1180.), aticl «0. of 
Letter .‘il.st AukuhI (No. 3.) ISSS. 
limimetlonM to tho Law CommiisHion 
for tlio Furuiatioii of a Crluaual 
.Codo. 


consideration 
lature, as unfolded 


They are so much in conformity to the Views of the T.icgis- 
ded in the 63d and 54th Sections of the 3d and 4th Gul. IV. 


c. 85., that we cannot doubt but the Course of Proceedii^ recommended by 
Mr. Prinsep must substantially have been pursued by the Law Commissioners. 
By the Act just referred to, the Commissioners are enjoined to inquire fully 
into the Nature and Operation of all Laws, whether Civil or Criminal, writtcri 
“ or customary, prevailing and in force in any Part of the said Territories, and 
“ whereto any Inhabitants of the said Territories, whether Europeans or others, 
“ arc now subject." The “ Researches and Inquiries ” of the Commissioners 
arc contemplated by the Act as preliminary to whatever Alterations of the 
Law may be judged necessary, and One main Object in view is especially men- 
tioned, viz., that Regard may be had “ to the Distinction of Castes, Diftcrence 
“ of Religion, and tlie Manners and Opinions prevailing among different Races 
“ and in different Parts of the said Territories." We feel assured that it has 
not lieen your Intention that these Views of Parliament should be overlooked 
by the Law Commissioners in cairying into effect your Instructions for framing 
“ a complete Criminal Code for all Parts of the British Indian Empire, and for 
“ every Class of People, of whatever Religion or Nation, resident within its 
“ Limits,” whereby every other Law wdiatcvcr relating to Criminal Justice 
“ will be at once abolished, from the Day on which it shall be promulgated." 
In that Confidence wc approve of your Instructions to the Commissioners. 


No. 27. 

Extract Legislative Letter to India, dated 12th December (No. 18.) 1838. 

onrisi««v«i.«ti«r.d*ted 26 tuMny Paragraph 1. Wb concur in the Propriety of your 
^''AVi’wSim.ofacodeofcivii.nd Instructions to the Law Commissioners, that they 
crim)uan*r«couuro. should bcgiu with preparing a general Outline of a 

Code of Procedure, and, until that is done and approved, that they should not 
quit Calcutta nor separate. With the view of saving Time and Expense, we 
trust that it will not be found necessary for them to visit the several Presidencies 
collectively. 


No. 28. 

Court of Directors to the Government op India. 
(Legislative Department (No. 3.), London, 6th March 1839 ) 
Our Governor General of India in Council. 


1. We entirely approve of the Course 
of Proceeding with regard to the Penal 
Code which is laid down in the Instruc- 
tions frorq the Governor General to the 
Government of India. . After that Work 
shall for some Time have engaged the 
Attention of Persons conversant with the Subjects of frhich it treats, the 

Authorities 


^rranamlttrion otT^o Co)>l<'8 of tljc Poiial Code. 

Wliolr tlatod .5^1 *71100 (No. 7.) 7637. 

■\Vliolf (.uglNlriUvf Tii'ttnr, dsiitiiU 8tli Jj^nunry (No. I.) 13.36. 
VVhoh* Lf'giHlniivt* LuttoT to Governor 12tli 

lUnriry (No, 2.) IKW. 

Wholp lii'giKlutivo Lrtlor, ilatinl i)th March (No. 5.) 
Paraffraph 7, TrtHjfiHlntmi Lctlor to Oovomor Goiujcnd* 
dattxl l«fc May (N<». 3.) 1H3.6. 

Wholo J.A»priHlative Lettes*, dated 2Sth May (No. ftr) 18SS. 
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Authorities in India and in Eng and will feel themselves more competent 
than at present to form a satisfactory Judgment conceniing its general Merits, 
and to determine what Sort of Scrutiny it oug^t to undergo before being 
brought into practical Operation. This cautious Mode of dealing with it 
seems to be suggested by the Law Commissioners, when they say, “ Wc have 
“ done as much as could reikonably be expected from us if we have furnished 
the Government with tha,t' which may, by Suggestions from experienced and 
“ judicious Persons, be improved into a good Code.” It is the more necessary, 
seeing, “ that the System of Penal Law which they propose is not a Digest of 
“ any existing System, and that no existing System has furnishfcd them even 
“ with a Ground-work." It arises also out of the Consideration that the Penal 
Code forms butf a Part of the Work which the Law Commissioners have under- 
taken. On that I*oint they h^ve thus expressed themselves : “ Y our Lordship 
“ in Council will be prepared to find in this Performance those Defects which 
“ must necessarily be found in the First Portion of a Code. Such is the 
“ Relation which exists between the different Parts of the Law, that no Part 
“ can be brought to Perfection while the other Parts remain mde. The Penal 
“ Code cannot be clear and explicit while the substantive Civil Law and the 
“ Law of Procedure are dark and confused.” 

2. The Governor General has therefore anticipated our Views in desiring 
that some Interval may be allowed to elapse before the Provisions of the Penal 
Code are subjected to that Examination which must precede its Adoption as 
the Law of the Land. In the meantime we concur in his Lordship’s Opinion, 
that material Advantage may result from calling respectively upon the .Judges 
of the several Supreme and Sudder Courts to report upon particular Parts of 
the Code, with reference to the Systems of Criminal Law which they have 
heretofore administered. Wc conceive, also, that Benefit woidd accrue in 
ascertaining whether the Provisions of the Code are clearly expressed for 
Purposes of practical Utility, if . Portions of them were, according to 
Mr. Shakespear’s Suggestion, translated directly from the Original into the 
vernacular Tongues, without the Intervention of Persian. 

Wc arc, &c. 

(Signed) J. L. Ljjshington. 

R. Jenkins. 

&c. &c. &c. 


No. 29 . 

Extract Legislative Letter to India, dated 19th August (No. 11.) 1846. 

9 . We approve of your having referred for the 
Consideration of the Law Commission the Remarks 
on the Provisions of the Penal Code which had 
been communicated to you from various Quarters, 
together with the Result of the Labours of the Commissioners on the Criminal 
Law of England. 


T^cgislative Lcitur, d»tod 27th Dooember 

(No. ‘Wi.) 

(It.) TCcft^roiute of tho Law Coinraiasionon 
to the Act’* of CriwoH and •* 

111 tho oth lU'port of tfio CommiiMioii on the 
Criiunial I^aw of Bnffland. 


No. 30. 

Court of Directors to the Government op India. 

(Legislative Department (No. 9‘)> London, 15th September 184/.) 

Our Governor General of India in Council. 
ppTOiiC(« 3 e. Paragraph 1. In the Letters noted in the Margin 

Whoio u.KWaiivo"I7it<.^ 2 d Dec«n.bcr YOU liave brought to our Notice the Proceedings 
ix-ttor, 20111 Fo- recently adopted under your Instmctions ^nth 
regard to the Penal Code prepared by the I^aw 
’ Commissioners, and laid before the Govern- 

ment of India in the Year 1837. 

* 2. After we have received the Second Report of the present Law Commis- 

sioners, which is mentioned in your Letter of the 22d May (No. 13.) 1847 as 
being about to be*printed, we shal), as soon as may be practicalile, com- 
(263.), , C 3 inunicate 
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niunicate to you our Ncntiments relative to the Course proper to be pursued 
with reference to this Subject- 

3. In the meantime we approve of your Resolution to furnish, Copies of the 
present Law Commissioners Reports to the Judges of Her Majesty’s Supreme 
Courts at the several Presidences, for their Consi^ration, as well as to those 
other J'ublic Officers who have already examined^e Provisions of the Penal 
Code. 

4. We also approve of your having instructed the Law Commissioners to 
direct their early Attention to the Preparation of a Scheme of Plt'ading and 
Procedure, with Forms of Indictment, adapted to the Provisions of the Code. 

5. We desire further that some Portion of the Code may be carefully 
translated into One or more of the Native Languages, and that? Copies of the 
IVanslation may be forwarded to us. 

(>. The Question of modelling this Code in the Way to admit of its l>eing 
brought into practical Use has been for some Time under our Consideration, 
and we hope soon to be able to address you on that important Subject. 

(Signed; H. St. G. Tucker. 

J. L. Lushington. 
icc. &c. 


No. 31. 

m 

Court oi' Directors to the Government of Inoia. 


(Legislative Department, 20th September (No. 20.) 184iS.) 


Our Governor General of India in Coimcil. 


(Extract.) 

i'oniac.Hi« Paragraph 1. In our Letter in this Department, 

Whole uwmhuivTTw «h Novmnbor dated 15th September 1847, No.Q., we observed 
' w&iS^.tativoL(.tur, 7 tuA„ni (No 17 ) foIlows, with regard to the Penal Code : “ After 

“ we have received the Second Report of the 
“ present Law Commissioners, which is mentioned in your Letter of the 
“ 22d May (No. 13.) 1847 as being about to be printed, wc shall, as soon as 

may be practicable, communicate to you our Sentiments relative to the 
“ Course proper to be pursued with reference to this Subject.” Having now, 
with the Letters noted in the Margin, received the Report -in question, and 
also the Translation into the Oordoo Language of Two (’hapters of the Penal 
Code by Mr. H. M. Elliot, and a Schcine of Pleading and Procedure, with 
Forms of Indictments, adapted to the Provisions ol‘ the Code, we proceed to 
carry into Effect the Intention thus expressed. 

2. By the 63d Section of 3d and 4th William IV. Cap. 85., authorizing the * 
Appointment of the Law C''onimissioncrs, it was provided that the whole 
existing System of Jurispnidenee, Civil an<l Criminal, as affccTiug all Persons 
whatsoever, with the Judicial Establishments and the Forms of Judicial Pro- 
cedure, should be revised and reformed. 

3. The Law Commission was constituted accordingly ; and under Date the 
15th of June 1835 the Commissioners were instructed by the Governor General 
in Council to begin with framing a comjilcte Criminal Code, so that from the 
Day on which it should be promulgated every other Law whatever relating to 
Criminal Justice should at once l)c abolished. 

4. In pursuance of these Instructions, the Law Commissioners, on the 
2d May 1837, laid before Government the Penal Code, which, in a Report 
dated 14th October of that Year, they stated had then betgi printed under 
their Superintendence, and had been carefuOy revised and corrected by them 
while in tlie Press. In that Report they observed, that though in many Parts 
of the Penal Code they had referred to the Code of Procedure not tlien in 
existence, yet they were of opinion that almost the whole of the Penal Code 
might be made Law, at least in the Mofussil, witliout any considerable Change 
in the existing Rules of Procedure. 

5. ’Phis Penal Code, which professed only to give an accurate Definition of all* 
Oflrences, and to allot to each of them the,^just Measure of^ Punishment, liaving 
been referred by the President in Council to Lord Auckland, the Governor 

General, 
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General, at that Time in the Narth-westem Provinces, hie Lordship expressed 
Doubts whether the Time had yet come when a critical Examination of the 
important and difficult Subject could Ijc properly undertaken by the C«o\ t;rn- 
menfc of Indirf. His Lordship accordingly suggested that the Draft should be 
allowed to circulate for some Months in India and in England, and that the 
best Authorities at the several Presidencies should he consulted with regard to 
its Merits. 

6. In our Despatch to your Government dated the 6th March IS.'iO we 
expressed our entire Approbation of the Course of Proceeding laid down by 
Lord Auckland, and remarked that after the Penal Code sliould for soum 
Time have engaged the Attention of Persons conversant with the Sid^jeets of 
which it treats, the Authorities in India and in England \rould feel themselves 
more competent than they then were to form a satisfactory Judgment conterning 
its general Merits, and to determine what Sort of Scrutiny it ought to undergo 
before being brought into actual Operation. 

7. The liext Notice of the Penal Code is found in a Minute recorded by 
Mr. Amos on the 21st October 1 H42, a short Time before he retired from his Sent 
in the Legislative Council. He stated that the* C^odc had liceu consulted 
attentively and with Advantage in passing Acts which had Refercnee to its 
Provisions ; but tluit Questions of Police, of Criminal Procedure, of Prison 
Discipline, and of '^Pransportation, were of more practical Importtince than a 
mere Code of Definitions and I*unishments. 

8. Under Date the 2d December 1842 you transmitted to ils such of the 
Observations by various Officers on the Penal Code as had then reaped you, 
but stated that you were not prepared to take up the Question, w^'ctlier the 
Code should, cither in whole or in part, be adopted as Law. 

9. On the 26th April 1845 it was stated to the Law Commissioners 
(Mr. Cameron and Mr. lylliott") that the Governor General in Council was 
desirous that some Step should be taken towards a Revision of the Penal ('lode, 
with a view to its Adoption, with such Amendments as might be found 
necessary, or to its final Disposal otherwise. All the Opinions upon it received 
from the several Presidencies were accordingly referred to them for Exami- 
nation, and they were instructed to frame such a Heport as might assist the 
Government in forming a Judgment on the Merits of the Code. 

10. The Tw'o Reports of the late l.(uw Commissioners, and the Forms of 
I’rocedure adapted to the Penal Code, have been drawn up in jmrsuance of 
these Instructions. Although they liave not made it their Object to discuss 
the general Merits of the Code, so much as the detailed (Comments on its 
several Provisions received from a Variety of Quaifers, 3'ct the 'I’enor of Iheir 
Observations is highly favourable, and they apprehend no Difficulty in adopting 
the Code as Law. Mr. H. M. Elliot., to whom you are indebted for the 
Translation of Two Chapters into Oordoo, is also satisfied that the Provisions 
of the Code admit of being rendered quite intelligible in the Native Languages. 

14. Under thos% Circumstances, wc sec no Objection to your enacting the 
Code as Law, if you .shall sec fit, with such Amendments or Modifications as 
on full Consideration may apjiear to you advisable. If, ns was originally 
pi'oposed, all the Laws now in force for the same Purpose are to be simul- 
tanoously abolished, it will be essentially necessary that the several 'rrihuuals 
and Officers of Justice, Native as well as European, an* fully prepared to put 
the Provisions of that Code in pi'actice. It will be for you to cleliberate 
wbetber there is any Mode by which it might be practi<'able, in the first, 
instance, to eflect the Substitution of the new ('ode for the present System of 
Penal Law gradually and experitnen tally. 

12, As it has recently been deemed expedient to authorize the Punish- 
ment of 'I'rtmsportnfioii for a limited Term, and that of n'hlppin^ in the 
Case of juvenile CJlfenders, you will have to consider whether tlic ihovisions 
of the Code ought not to be modified accordingly. You will also ha\ c to 
consider whether the general Reduction of the Terms of Imprisonnu'nt specified 
in the Code, which its Authors stated they had had in contemplation, would 
now be advisable. 


C 4 
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No. 32. 
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N0..32. 

Extract Legislative Letter to India, dated 27th November (H^p. 15.) 1850. 

2. By your Letter of the 10th of May 1850 (No. 7-). Paragraph 2., we learn 
that on tho Suggestion of the Govenior General during his recent Residence 
at the Scat of Government it has been determined to postpone the further 
Consideration of the Three Acts above mentioned until a System of Criminal 
Law shall have been framed for Administration throughout India. With that 
View you propose to allot at least Four Hours of One Day in every Week to 
the careful Revision of the Penal Code prepared by tlie Law Commission, and 
to refer the Result of your Labours, as they proceed, for the Concurrence of 
the Governor General. 

3. We entirely concur in Lord Dalhousie’s Opinion, that before rendering 
British-bom Subjects amenable to the Company’s Courts it is essentially 
necessary to define the Law which those Courts are to administer. This 
Undertaking is of so great Importance and Difficultv that you cannot proceed 
with too much Caution ; and we think the Course which you have adopted, at 
the Suggestion of the Governor General, the One l>est calculated to lead you 
to a satisfactory Conclusion. When you have completed your Labours we 
desire that you will communicate the Result to us, with such Suggestions and 
Observations as you may deem requisite, before you proceed to carry your Views 
practically into operation. 


No. 33- 

CouRT OP Directors to the Government of India. 

(Legislative Department, 6th August (No. 11.) 1851). 

Our Govcnior General of India in Council. 

. % your Letter in this Department, dated the 10th May 1850, we learned 
that you had entered eaimestly upon the Consideration of the Penal Code 

P repared by the Indian Law Commissioners, a Work which the Marejuess of 
)aihousic, in his Minute of the 19th April 1850, stated his Belief might at an 
early Date be brouglit to a successful Completion. In our Despatch of the 
27 th November 18.50 you were instructed to communicate to us the Result of 
your l.abours on this jtuportant Subject ; and wo are desirous of being informed 
what Progress has been made in the Revision of the Code. 

We arc, &c. 

(Signed) J. W. Hogg. 

&c. &c. 


No. 34. 

Court op Directors to the Government of India. 

(Legislative Department (No. 2.), London, 4lh February 1852.) 

Our Governor General of India in Council. 

jvtio .1 Code. Paragraph 1. With your Letter in this Department, dated the 9th 'of 
August 1851 (No. 15.), you transmitted to us the revised Edition ol‘ 
the Penal Code, with Copies of the Minutes recorded by the Governor General 
and the other Members of the Government on the Subject. 

2. We learn that the Code liad been referred to the Judges of the Supreme 
Court of Judicature at Calcutta, and that you had Reason to expect tliat 
yoif M’ould.at an early Period 1^ put in possession of their Observations 
thereupon. 

3. You will also have the Benefit of the Learning and Ability of Mr. Baines 
Peacock, who has proceeded to India to fill the Office of Fourth MeralKT of 
Council. 

4. Adverting, therefore, to the Desire so strongly expreped in the Minute of 
the Governor General, under Date the 7th of Ju^, that wc should “send soinc 

♦* definite 
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definite Instructions for the Cjuidaiice of tlie Governor General in ( 'oimeil in 
legislating fully and at an early Period for the Est.ahlislnnent of some ( )iu' 
“ Code of Crwninal Eaw in the Territones of the East India ( ^)in[)an vf' u e 
authorize you^ if you shall see fi(, to procanal t-o pass a lanv lor gi\ln.:, 
Effect to the Code, as it may he finally arrangi^d by \ ou, with tlu‘ Coneiirnau c^ 
ol‘ Mr. Pea(‘ock. 

/>. We request, immediate Atienlion to this important Matter. 

\V(‘ are, .Vc*. 

(Signed ) John Shkpukuo 
J. \V. Ilooo. 

<Src. «S:c\ 


No. 35. 

Extract from the PKocKniUNos of the CJovkrnmkn r of Inoia in the Jin>rciAn 

IJneAUTMicNT, dated 15th Jimc‘ I s:i5. 

Minxjti: by the Honourable 1>. Maeaula\. 

Caleutta, Itli Junt* 

It is now the Duty ol‘th(‘ Ca)unc*il ol‘ India to 1‘urnish llu‘ Law ( Commissioner . 
with Instruetions for tlieir (iuidanee. 

Iti Two oi* 'I'hriH* Months I hope tliat w(‘ shall have eonu* to a Decision on 
many important Questions whidi J am about to bring bc‘l()r(‘ ( 'f)uneil, rcsptading 
the Administration ol‘ Justice in ('i\’il ( -ases. \V lam thost‘ (^lU'stions ni'c (l(‘tei- 
mined, tlu* Law (Jommissionc'rs will find liltli* Dillicull\, now tlial Mr. MilU‘t1 
has done so mueh towards digi‘sting lh(‘ existing Ibgidalions, in training a 
c*omplete Code of Ci\ il Procedure for all J’arls of India. 

Hut sonu! Months will })robabl\' elapse betbrt‘ tlu‘ Mass of Materials re‘lating 
to that Subject can be referred to the Law Commission. Th(‘ ])r(‘sent t^iies- 
tion is, how, in the Inte'rval, that. Hod\ can be most usetullv taiijiloveal ? 

It appears to me that they c'annot at pri\st*nt be more uselully employed tlian 
in framing a C^riminal (Joih* for the whol(‘ Inelian Ian])ir(‘. 

One Reaison Ibr lu^ginning with the* (h'iniinal Law is, that thei-e* is no DejiarC 
ment of Law whiedi so early altraeteal Hu* Attemtion of Philosopluas, or wliieh 
still exe^ite'.s so general an Interest among reflecting and rc'ading Mem It 
now more than Seve nty Years sinea* t!u‘ lanions J'ri'alise J )ie* De litti e’ (U llt* 
I\‘ne ’’ aeujuired an Phiropean Reputation, and frenn that 'rime* down to the 
present Day a Successie)n of Me*n, eminent as sjieeulal i\ e- and as practical 
State^smeii, has beaMi eaigaged in eairnest Discussie)n on the* lhin(*iple*s of J\*ikiI 
Jurispruelenc*e. 'There is p('rha])s no Provlnea' oi* Legislation which has been 
se> tliorv)\igldy explored in all Directions. 

Anotbe'r Retason for inst.rn(‘l/mg Law ( ’onnuission to l)e‘gin its Labours 
by drawing up a Criminal (Jodc is that Parliame nt, has dirt e ted tlu* (ioNe rn- 
meiit of India te) frame, as early as ]K)ssible', La^vs which ina\ prcN cnt Liu*o];ean 
Settlers from oppressing the Natives ot* the (\>untry. \\ v can fulfil the 
judicious and beauw^ole-nt Injunc-tions e^l’ Ilu‘ Le^gislature' only t)\ inaLin.*' 
Euro})eans subject, in almost all Criminal ( 'ascs, to the* Jurisdic tion of the 
Mofussil Ct)niis, and it Avould be* highly inexpedient, to do this without iir.-t 
caredully revising tlie Ce>iistitiition of those (’oiirls, the* laiws wliiefi the a 
administer, and tlie Rules of* Preicealure which the*y I'ollow. ^\s wc* au* line 
imeler tlu‘ Ne‘e‘e‘ssity eif* re*conside*ring our wliole* Syslean ol IVaial J urispiaidenrc*, 
and ot* modifying Parts of it, we hatl be’tte*r, I tlnnk, make* One* Labtnu* out 
of Two, and procee'd, with the* Assistance whieli Pa]'liame*nt has |)ro\ide‘d loi 
us, te) recast tlie wliole. 

The Instructions which I avouUI give* to the* Commissioners are tliese : --- 

1. I W’oulel instnud. them te> frame a com])le*te (himiiial Code' foi* all l^ir^s oi 
the Indian Empire. This (^xlc* should not be‘ a mi'ic Digre'st of e xisting I sages 
and Rcgulatieins, but shonlel e'omprise all the Rc'I'orms which the Connni^sioM 
may think desirable. It sheiulel be framed ein Two great Prineijik s ; — the Prin 
ciple of suppressing Crime' with tlie smalk'st possihli* Infiie'tion of Suffering, and 
the Principle of ascertaining Truth at the smallc'st possible (%)st of* Time aiifl 
Money. 

(2()3.) 
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2. 11 ) 1 ' (Joniimssion ought tu h<‘. particularly instructed 1o make tliis (^odc 
vouiplvlv. From tlu' l^ay when that ( ‘ode sliall be promulgated, t'very other 
l^aw whalcN'cr relating to Criminal Jurisprudence ought iii once to be abolished. 
Not onl\' ought evc'rything in the (\)(Ii‘ to lie Law, but notliingXhat is not in 
the ( ‘ode oughl to be T^aA\ . \Miatt‘Vi*r Portions, tlienJbrc, of the Mahometan 
J uri.'-j)ru(i(‘n(.‘c\ oi ihe old Kegidations^ ol‘ tlu? (.'ommon !-.aw or Statuli* J>a\v of* 
Ihjgland, it is intended to retain, oughl to be insia’ted in llie (‘ode*. 

d‘he ( 'ommission should be instnieted to aim al. I'nillnniitv as lar as is 
])ra(*t uai Je. llK*y should newer est ablisli dillerent J )c‘<ini(/u)ns of Crime, 
dilfia*ent \r()di'^! ol' Proeeduri*, or dillerent Measin(‘s of Ihinishnuait for different 
Haec^s or flifferent SeeJs, witliont a char and strong Ivi'ason for doing so. 

I. "riu'V should be (‘aulioned against tlu* IJsc^ of \'ague 'Teians, such as 
I'rc.asdN aTul ]\Taitslfffi^'hlr7^ in thi' Law of hhigland. Words which include a 
gn‘ai Varic'tw' ol‘ ( )Hejie('s widely dillering tVom each other. hhiaw Act wJiich 
it is int(Mul(‘d to make (‘riminal ought to 1 h‘ si‘paratel\' diJinid, nor ought any 
Indictment to lu* good which (lo(‘s Jiol tbllow the W’ords of some ( )n(‘ ot* tht‘ 
l-)e(imtions in tlu' (Vale, nor ouglit an\ (‘ulprit to be eonvieted wliosi* Act does 
not come disliiualx within that Definition. 

o. d'lu* ( ‘ommissioiK'rs should In' partiiailarly charged to sind v ( ‘oneiseaiess, 
as far as is consisteait with IVrspieaiity'. In gcaua'al, 1 belicwa* it will b(^ Ibund 
tliat peaspieiioiis and lameise h'.xpressioiis are lu^t on!\ eom)>atiblc‘ but iflenticaik 

(5. dJu* ( \)mmi>sioiK'rs should lu- elirc'clial to a.p|)eJid to tlu' (-ode Noti's 
assigiiing llu‘ir Kiasons for all Provisions ot* which lht‘ Ktaisons art* not obv ions. 
Iftlu'y ditler, eitheJ* as to tlu‘ Law or as to the Kcaisons (or it, the\' may write 
se])arate‘ Notes. Hut the t ‘ode should b(' j)ur(‘l\ imjHrative, and no argu- 
mentative Matter wliatever should bi‘ inlrodiu'ed into it. 

7. Should the ( hnumissioners be divided in an\ (Question, d\vo to dAvo, I 
think that, the Pre'sidcJit must Ih' alUnveal a tkisting Vole. Peing myself Presi- 
dent, 1 hardls like te) propose tlfis Arrangemenl. Put we must |)r()\’id(* in soTue 
Way or otlier foi such a ( ‘out iiigeaic'y, an<l no othe r Mode of ]>roviding tor it 
now occurs to me. 

(Sigiu‘d) d\ P. Mac’acl.av. 


No, .d(j. 

MiMiTc by the I lonouiablc.’ A. Poss. 

pth June JiS.dG. 

J AGREK witli Mr. IVIacauIay I hat thi‘ Law ( 'ommission at present i-annot b(‘ 
more usefully em|)loved than in fraiinrjg a (Jriminal ( ’odi' for all Pails oJ‘ our 
Indian Empire, and 1 think that tlie Instriietioiis proposed b\' Mr. Maeaulav 1o 
be giv^cn to the Commissiou for the framing of sueli a t ‘ode are in every jc^speel 
propel . 

(Signed) A. Puss. 


No. 37- 

Extuact Minute by the Honourable 11. d\ Prinsep, dated ( 'ahailta, 

11th J line 1 cS35. 

I HAVi: ptaused in circulation Mr. Maeaulay's Minute* on the Subject oi‘ the* 
Instructions to lu* giv(‘ii to tlie L:i\v ( annmission. It is siiggi‘sted tlu‘r(*in that 
they shall in llu* first instaiua^ be* (lir(*eted to 1‘rauu: a (‘riminal ('ode' Ibr the 
whole* Indian Empire, whie*h (axle* is ue>t to b(' a me*re Digest oi* existing Laws 
aiut Usages, but it is to be iVamt'd e>n the* widest ge*neraJ Jhinciples, anel to be 
e*ompie*li‘ in itself* from the Dav^ e>f Promulgation, and t.o supersede all other 
existing Laws, Mahonu'dan and llineloo, eeiually with Ihe* Common and Statute 
Law of Englanei. It is Mr. Maeamhiv's ()bje*et, in ])rope)sing to assign this as 
ther First Dut\ of the Commission, instc*ad ol* directing tlieir Attention to the 
Forms oi Civil Proee?ss and the Jurisdiction of existing ( dvil Courts, to allow 

Time 
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'rinu' for the (Joverninont to ronsidcr intermediately Ihe Draft* of eonsolidated 
Rcgiilatit)us prepart'd lo' Mr. Millett for ll»i' Native ('oiirls ot tlu' Hcnj^al 
IVesiflenev, iif '>i‘der that some definite Propi'sitions in respeet to tliis Brnneh 
should first eoiisidered and d< lerinined !)>• llie Legislative ( ‘oiirwil, wla n it 
is hoped that specifie Listruetions on the Sid)jeel nia\ be i*iven to the Law 
( W)nitnissi<»n, so as to i-nable lliian to pi’epare. witli tlie Aid ol .dr. .Nlillett ^ 
Draft s, a ( '<k 1(‘ of Procxalnn* for all tlu* ('n il (\>iirts ol Iiiflia. 

?So\v it oca'urs 1o inr to irniark, in tlu* first ‘place, that it tin* I .aw ( 'oininission 
iK*i*<ls to Ik* s|)i‘cia1l\' instnictcMl as to tin* Principles on Avhich tln^t'oclc of 
('ivil Procaalurc is to l>c ffainod, thc\' will not less n(‘e(l I nstrwe^t ion as to the 
Principle's of* the* pr(»pos<'(l (h*iniinal ('ode*, and llnit Kmn'thini; definite upein this 
Siihieel, la\ ini;' down fin* De'^Tce* in vvlue*h e vistini; Laws, whethe r Mahoniedan 
Ol* hjnglisli, she>nld oe made the* Jiasis of the* ( 'oele*, aiiel as to the* honns e)i I ]*ial 
applic'able* both to hairo|K*ans aiul Natives, sliould first be* d<*te rmined by tin* 

( ie)VK*rnment . 'Pile* Ltiw' (\m]missi(»n Avill e'Ue* lie* left to se’are*h out in the* dark 
Maze's of abstract S]K'e*ulation even tin* h'irst Priin*iple’s of ( h iininal Juris> 
]n*ndeme*e, and tln*ir d'inie will lx* lost in elisenssini»' Points, the whole L’t-ibty of 
wliie'h mav be^ supe’rseded, Avlie'ii, ii])on rjcfe'reiu/v* altc'rwards to t he* ( jove'rnine'iit , 
it is (let e'nuiiu'fl to ado]^t a dilf(*re*nt Pniu*ij)!e* P>ut I |)rin(*ipall\ ob)e*e*t to tlu* 
Instrue'tions proposed in tliis Instance* lor the Law ('ommis^ion, on tin* (iroiiinl 
t hat tin* ( aiiirse* in(rK*at(‘d to tliem tln*rein is not that j)resrribe*d in the Law. 
ddn* 5:^(1 Section of the late* Act, under which tin* Lommi^sioi) lias lu'e'n 

a ppointe'd, sjie'c'ifieall \' ])ro\'id('s that tlu'A a?*e‘ to nujtt'trr ntfa e*xistinu‘ Laws, cNe., 
iNe'., and inaLv Ucfutrfs iVoni d^inu* to 'Pime, and to su*^'ii;esf such A/frrafions ot* 
/ve///".v, and of* L.st ablishments, Lonns of Procedure', tNe'., as in fin* course* of their 
Inf/uirirs mav oe‘(‘nr as e*\pedient. 'Pin* Instriie*! ions Avhieh the ( rove'rnor 

(tcnerid in ('oune'il is to ^ive* lln'in relate* te> the'se* Inepiirie's and lle'porls. 1 de> 
not find tluit Iln*re i^. anv Provision f‘or (he*ir be'ini** e‘mple>ye*d at one'e* in framiiii; 
•1 (.Aide* ante*e‘ed<'nt l\ to all Iin^itiry and lle'port. 1 uathe*!* tVeim tlie* 'Pe*nor eil* 
tin* 5:^d and filtl) S^'e’tioic’ of tin* Ae'f , that it was the* Intention o!‘ t.ln* Hritisli 
Lc‘iz;is]at lire to pro(‘(‘e*il e'^niou*'! \ , and Iniild up, by tin* Iinprove‘me*nt ol'existiiiu 
Laws and I nst it iit ion*-, a more* |)e*rfeet Structure* than wa* now^ possess, I lf>ok 
upon it as contrarx to tin* Spirit and Lelte*r of the Law' that tin* wliole* ot* what 

is now in (‘xistenee* siiali first Ik* laid pre)strate, in the* Idea thai a ik*w S\st(*m. 

tln'oret ie’all V ])erfe‘e*l, e*an laadily and with I'.ast* be* (*stablisln‘(l. 

Mr. Maeaulav's \ ie'ws, as slale*d in hi'- Minute on this Snl>jec*t, implv >ueh a 
demolition or rathe'r Sn])e‘rs<*v.sa>]^ of tP#* (‘xistino- LaAV t>f the* "Phre'e* Pr(‘si- 
ele*n('ie‘s. L ndoubtc'dl v, all our e'xistiinj; i'ode*s of ('rimmal l^aw ar<* VK’ry 
defe'ctive, and part ieu laily so in tlu* M’anf of ]eiil(*s for re*strainini» and punishing- 
luirojK'ans wdu'ii 1 iiCA' commit ( )ir(*iu*e‘s in the* Inte*rior ai^ainst one* another or 
against Native^. !l is ol)lii»ator\ on the* Le*u’islati\ e* Louiu'il te> ]U'o\ade' an 
('arlv iii'inedv' lor this sp(*(*i(ie' De tect, and are^ e'Ulitle'd, doubtless, t,o expect 
Aiel from tin** Law Commission in tlie l\‘rlonuanee' ot tins impeirfanl Duty. 

I p(*rl*c'etly a<j;ree with Mr. Macaulay as to the Lrue'iu'V e)t* the* N(;(*essit y for 
e*xe(‘utin<»; this 'Pask as e*arl\' as jxissible, luit I think that te) eonneet it with the 
Information of an entirel\ iu*w' Criminal ('ode* is not the* mo'-l. e*\pe‘ditious 
Method we could ]uirsue' ot* su|)pl\ini; the spe'cifie Want indie-ate'd. Insteaid of 
the Instructions r<*eomme*nde‘d by Mr. Mae-aulav, f Avould re*eomme*nel tliat avi* 
a.dhe*re as eleisely as possible to tlu* d\*rms of* tlu* Ae't, and me*iel\ iiulu'ate the 
Subje'e ls prop(*r to be* first made* the ( tlije^et of* lntjuir}! and liri^orf. Amonirst 
these', 1 Avould speeiheall v' ]K)inf out the* Laws anil fforms oi' Pro('(*ss a])))Iieable 
to laurope-ans as most urL;*e*ntly eallini* for lnvev.1 iyat ion and Amemlnu‘n1 ; and 
I would reepiire' i; separate Peport lo be* submittt‘d ein this Sidijeel, with Sun- 
ne^stions as to the* Naiinv of ihe* te‘mpe)rar\' or ])e*rmaiK'nt hhiaet nuaits neeessarv 
to o'i\(‘ Kj!r(‘f to the' Inte'ntions of the Itrit ish Legislature* in re'c;: rd toEurope'.ins 
and e)thers Avho have* be*e*n re'lie ved from the Ke'straints he*re*tofbre imjiosed oi^ 
their Reside'iiee' in llu’ (-ountrA', but have' not \el be'cn made subjeel ge'nerallv 
to its laiws. "Plu* ^formation of a. (himinal ( !e>ue', of* uni\(‘rsa] A])pli(*atif>n to 
file' Avhede British Donhnie>ns in India, and lo all (Masses of* Persons is an Obje'ct 
of nltimatc' Aim that we ma\ hope soim* 'P<m Years lienee* to see eoimtieiu'e'd 
upon. The' Instruction fo e'onmu'iue it noAv, Avitb tlu* iiround novvhe^'re ]M'(* 
pared, and no preAUous TVanparison made* of* Ihe different ( Vide.s in fore e in 
different Parts of* Iijdia, with no Informatum c'olleeted and e'mbodied in a Shape* 
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in he made the Basis of Determination as to the Principles to be followed in its 
Preparation, seems to be like attempting to build before we have made the 
Bricks and collect t cl Materials, and can only end in Loss of Time and Dis- 
appointment. 


No. 

W. H. M\( NA(mTKN l^sq. to F. Milkctt Fsq, 

(No. i:d.) 

Sir, (\)uncil ('hamber, 15th June 1835. 

I AAi directed by Ihc I l()noural)le the (Jovernor General of India in (council 
to re(iiiest that a"ou an ill lay before th(‘ Members of the Indian Law Commis- 
sion the Jbllowing Instructions, j)ointing out the Subject to Avhich it is the Wish 
ot“ his Honour in Council that the Attention of the Commission should first be 
turned, and the ^lamuT in which their Labours should ])e directed whilst 
(an])loA<‘d thereon. 

2. Thi' ( 'oniinissioiu rs art* recjiiested to frame a complete Criminal Code for 
all Parts of the British Indian ICmpiri*, and for every Class of PcoY)le, of whatso- 
ever Bt'ligion or Nation resident, within its Limits. 

The Code Avhieh the (Commission are ret|uestt*d to prepare tor Submission 
to the Lt'gislal ivt* Council ought not merely' to be* a Digt'st of existing Laws, 
Csagt s, and Uegulat it)ns ; l)ut, Avhilst it Avill of course cinbody all that the 
( Coininission inuA^ think good in these, it ouglit to conqn'ise all the Keforms in 
ou!* ('Criminal .1 urispnidi'iiee wliich the CConiinission inav^ think desirable. 'Phe 
(Code must be in (‘Vi‘rv Wa> complete, as trom the Day on which it shall be 
]n^omulgatt‘d every other Luav Avhtit(‘ver relating to (.'riminal Justice will at 
once be abolished. Not only will everything in the (’ode Ik* Law, but nothing 
r('lating to this Branch of J uris^naidenei* not in the Code will be LaAV. What- 
ever Portions, therefore*, e)f the Maheanedan Law, oi‘ the Kegulations, of the 
Statute* or of tin* Common Law of l^nglaiul, it mav he* [)re)posed to retain in 
oj)e‘raiion, must he* inserii*d in the (’ode*. 

1. 1 n ])re])aring the* Code* tlu*re are d'we> great I'rineiples Avhie*h it is hoped 
may lUNe r be lost Sight e)(‘, ami in eonibrmity AAnth Avliieh the most minute 
Details in the Uul(*s e){‘ Proce*dmv, as aai* 11 as the gjji'at Piovisions of the ne*w 
Law, o\ight e*arel'idly to be* mo(h'lle*d. 'J'lie flr^t. ol’ these is the ascertaining of 
'Triith Avith the smalle*s( ])ossihU* ( ’ost of Time and Mon(*y, whe‘ther to the 
Slate* or to I ncliA iduals ; and the se e-ond is the suppre*ssing ed* (.h'ime Avith the 
smallest pe)ssil)U* Iiilliclion ot‘ Sufleriiig, Avhetlu*r to the* innoevnl. e)r the guilty. 

5. CniformitA' ought to l)e‘ an Ohjeet constantly ainu*(l at by the (.Commis- 
sion; an ( in(e)rmity as r<*gards ldacc*s, and inore* especially an Cnilbrinity as 
regards Perse)ns. Diflerent Definitions of (Crime, ditlerent Menles e)f Pre)(*e- 

dure, e)i' elitlerent Measure*s of ihmislmK*nt, ought. ne\K*r to ])(* established for 

ditfe*rent Hae’es or S(*ets of l\len, without a clear and strong Iteasoii for eloing 
so; nor ought a ])eeuliar LaAv to be made a])pliea,bie te> a particular Pre)vincc 
e»r dV)Avn Nvitlie)ut some* ce>geut Motive* nl' Fx|H*die'iK*y or Ne‘ccssit,y. 

(>. In this \\ e)rk the Indian Law’^ Commissioners arc re*qucsti*(l cautie)usly to 
al).-lain from the Lsc of \aguc Terms, siu*h, lor instaiu*e, as 7Wmv;// or Man- 
as oce urring in the LaAv e)l‘ ICnglaiid, Worels Avhich include AAithin 
their le*gal Me*aning a great \'ane*ty ol* ()ftcnce*s, many ol* which arc widely 
elitferent iVe)m e‘a(ii e)ther. FAe ry A(‘1 Avhiel) it is inteneled te) make criminal 

mu.^l be clearly aud separately dcline*d, and it must be ])rovidcd that no Indict- 

ment that shall not. lblle)Av tlu* Weirds of semu* One of the Definitions of the 
Case shall lx* \alid, nor any accusexl Penson coiiAicted wdiose Act, as proved 
against him e>ii J'rial, shall not eoine distinctly Avithin the* Definition in the 
Indic'tinent. 

7. In drawing up the Pre)Aisjons of the* (’e)de (Conciseness ought to be care- 
fully stuelied, as far as mi\y cemsist, with Perspicuity. It is believed that 
Perspicaiit y and matiirenl (.Conciseness, so far from being ineoinpatible, will in 
general be found te) be identical. 

S. The Avordiiig ol* the* (Code* must he simply dciinitivo and imperative, and 
no argmn(*ntative Matter Avha1ev(*r tuight to he* admitted into it. In vsub- 
mitting the Kesult of' their Inquiries and Deliberations, the tCommissioners are 
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requested to append Notes to the Code which the>' may propose to have 
enacted, assigning tlieir Reasons for all Provisions contained in il, of which the 
Reasons may ,not be obvious. If the Members of the tk)ninnssi(>u differ 
amongst eaclt |)ther, eitber as to (lie Law proposed or the Reasons fbr it, tliev 
will of course be at liberty to write and append to tlic^ ('ode their sejiarate 
Notes. 

9 . If, on any .(^uc*stion, it shall happen tliat t he Opinions of the Members of 
of the Law Oommission are divided, "i^vo being in favour of any Projiosilion 
and Two against it, th(^ President of the Commission will liavc‘ a Casting 
Vote. 

I hav(‘, &:c. 

(Signed) W. H. Macna(;htkn, 

Secretary to Cbiverimient of India in 
tlu‘ .Indicia! Department. 


No. A9. 

The Indian Law ('ommissionkus to the Right Honourable Lord Auckland, 
(!.(J.B., (IO^ernor General of India in (Council. 

(No. 14.) 

My Lord, Calcutta, 2d May' 

Wl have now the Iltmour to lav before your Lordship in ('ouneil the Penal 
Code which we have prepared, in c'ontbrmit y with tlie ( )rdcrs of Government. 

2. The 'J"ime which has becai employial in ex(‘cuting this Work will not b(' 
thought long by' any Person who is accpiainted with the Nature* ol' the* I^abour 
which it rec]uires, with the* History of other Works oi’ tlu* same* Kind, and with 
the unforliunite t -ircumst ances which, after having rende red llu* ( 'oimnission 
during a gr(‘at Part of the last Yc*ar almost entire ly ineHic ient, ha\c* at. h‘ngth 
wholly dc‘prived it of tJu* Service's ot* a most valuable* Member at the very 'I'inie 
whcMi those* Se‘r\ i(*(‘S were meist nec‘d('el. 

3. It is hardly neec‘ssary^ for us to eiilre*at your I^ordsliip in (\)uiu*il to 
('xamine with ('ande)ur the W’oik ^vhicll we now submit tei ye)u. To the igno- 
rant and ine*xperu*nee(l tlie '^Pask in whic*h we have l)e‘e*n e*ngag(‘el may a|)|>e*ar 
easy and simple*; but the Members of llu* Indian Government are* doul)tless 
well aware that it. is uniemg the* nmst diffic*ult 'Tasks in which the Human 
Mind <*an be (‘inpleiyed ; that Persons ])lac*ed in tfireumstane*e*s l‘ar more* faxour- 
able tban ours luive^ altempteel to pi'rfeirm it without Success; that the lu*st 
Ceules extant, if malignantly erilieisc’d, will be* founel to fmnish Matte*]* for 
C/Ciisure in every Page*; that, in a M'e>rk so (*xtensive and eejinplieated, there 
will inevitably be, in spite of the* most anxious (Jaie, se)nK* Omissions and se)n]<* 
IiK'onsistencies ; and that, we* have* eloiu* as imu*h as could reasonably be 
expc'cled 1‘rom us, it* we have furnished the G()vern]]u*nt, with that which Tnay 
be iin]>ro\ed inie) a Cexle. 

4. Y’e)ur Lordship in Cemneil will be* prc*pared te) tind in this PerformaiU'c 
those Defects Avhicli must necessarily be found iii the f irst Pe)rti()n of a ( k)de, 
even when that Portion is exee*uted by IVrsons fai* sn])erie)r to us in (Japaeit y, 
Lxperienc‘e, and Learning. Su(!h is the* Ke*lation which exists between tlie 
diflerent Parts of the laiw that no Part can be brought to Pe*rlee*tion while* the 
othcT Parts remain rude*. 'Plu* Penal ( axh* e*annot be clear and explicit while* 
the substantive Civil Law and the* Law ot‘ Pre)(*e*dure are dark anil eoiilused. 
While*, the Rights of Jndividuals and the Powers of puhlie Fime*tionarie s are* 
uncrertain, it eamuit he abvay s e*e*rtain wlie*t lu*r tlmse* Rights lia\'e been attae’ked, 
or Avlu'ther those* Peiwers have be’e'ii exee eeleeb 

5. Your Le)rdsliip iu(a)uneil will per(‘e*i\e* that the* Sy ste'in e)f Pe*nal Law 
which we pre)pe)se* is iu)t a Digest e>l* any existing Sy ste*m, and that no e xisting 
System lias furnislieel us e\e*ii with a Groundwe)rk. We trust that veiur 
Lordship in (kniucil will not heiie*e infer that in either Parts eit‘ our Labours we 
are likely to reconmu*nd unsparing Iniuivatioiu and the entire sweejnng away of 
ancient- Usages. We are perfectly aware thtit J legislators ought ne)t> to dis- 
regard evem the Pre*judiees oi* tliose for Avhe)m they ]e*gislate ; and though there* 
are not, of course, the same Objections to Innovation in Penal Legislation 
which there arc to Uinovatioii affecting vested Rights of Pixipcrty, yet, if* we 
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had found India in posncssiou of a System of Criminal l>aw which the People 
regarded with Partiality, we should have been inclijied rather to ascertain it, to 
digest it, and moderately lo eorivet it, than to propose a System';Hindamentally 
different. But it appears to us that none of the Systems of Penal Caw esta- 
blished in llrilish India has any ('laiiu to t)ur Attention, except what it derives 
froni its own intrmsie Excellence. All th^).sc. Systems arc foreign. All were 
introduced by (^niquerors, difft;ring in Jiaee, Manners, Canguage, and llcligion 
from tlie great Mass of the I’eople. ^I’he Ch'iminal l^aw of the Hindoos was 
long ago supersedetl, through tlie greater Part of the I'erritories now subject to 
the C^>n\pany,*by that of t he Mahometans, and is certainly the last System of 
(h'iminal Law which an cMilightcned and humane CTOvernmcnt would be dispt)sed 
to revive. '^Pbe Mahometan Criminal Law has, in its Turn, been superseded 
to a great Extent b\' the British Regulations. Indeed, in the 'rerritories sub- 
ject to the Prc'sideney of Bomba v the Mahometan Law has been altogether 
discarded, ex(;e])t in Ceases where Mahometans ni’c concerned ; and even in such 
(hises it is absolutely in the 1 tiseir-tion t)l‘ the .lutlge whether he will pay any 
Attention to it. '^Phe British Hegulatitais, having been made by 'I'hree 
different Legislatures, c-ontain, as might be expected, \ery different Provisions. 
'Phus, in Bengal serious Eorgeries are punishable with Imprisonment for a 
7 Vrm double of the '^Perm fixed for Perjury. In the Boml)ay Presidency, on 
the contrar\'. Perjury is punishable with Imprisonment for a dVrm double of 
the Term fixed for the most aggravateil l'\irg(‘ries. In the Madras Presidency 
the 'Pwo Offences are exactly on flu- sanu' hooting. 

(). In Bengal the })urehasing of Regimental Necessaries from Soldiers is not 
punishable, except at (’aleuttu, and is there ^nmishable with a Eine of Eifty 
Rupees. In the Madras Presidemy it is punishable with a E’ine of E'orty 
Rupees. In the Bombay Presidency it is punishable witli Imprisonment for 
Four Years. 

7. 'Phe Term of Im])risoninent. assigneil to a t'onvict who escapes from 
Oiistody w'ithont using any Violence, in the Bombay Presidency, is double of 
the 'Perm assigned in Bengal, and in the Madras Presidency, to a Convict who 
(“seapes with Violence. On the other haiul, t he 'Perm of Imprisonment assigned 
to a ( V)iner in the Bombay Presidency is little more than Half of what it is in 
Bengal and the Madras Pn-sidency. 'Phe vending ofStamjis without a Licence 
is punishable in Bengal with a moderate Eine; the purchasing of Stamps from a 
Person not authorized to sell them is not punished at all. In the Madras 
Presidency' the Vender is punished witii Imprisonment ; but there also the Piu- 
chaser is not punished at all. In the Bondiay Presidency both Vender and 
Purcliaser are liable to Impristunnent for Eive Years, and flogging. 

H. 'Phus widely tlo the Systems of JVnal Law now established in British 
India differ from each other. Nor can we recommend any Om; of the 'Phree 
Systems as furnishing even the Rudiments of a good (aide. 'Phe Penal I^aw of 
Bengal and of the Madras Presidency is in fact Mahometan ljaw% which has 
gradually been distorted to such an P'xtent as to deprive it of all 'Pitle to the 
religious Veneration r>f Maliometans, yet retaming enough of its original 
Pecidiarities to perjilcx and encaimber the Administration of Justice. In sub- 
stance it iKjw iliff'ers at least as widely from the Mahometan Penal I.,uw as the 
Penal Law of I'aigland differs from t he Penal l..aw of Frmice ; yet technical 
'Perms ami niev Distinctions, borrowed from the Mahometaji Law, are still 
retained. Nothing is more usual than for the Courts to ask the Law Officers 
•what. Piuiishment the Mahometan Law prescribes in a hypothetical ('a.sc, and 
then to inflict that Punishnieiil. on a Penson wlio is not within that hypo- 
thetical t'asc, and who, by the Mahometan L;iw, woidd be liable either to a 
different Pun!, iiment, to no Punishment. Wi' hy no means presume to con- 
demn the Policy which led tlie British (Jovermnent to retain and gradually to 
modify tlu‘ Systinn of (Yiminal Jurisprudence which it found c.stal)lishcd in 
thcs(' Provinces ; hut. it is evident that a Body of l^aw thus foi'ined must, 
considered merely as a Body of Law, be defective and inconvenient. 

9. 'Phe Bombay ( 'ode is free from this Evil ; but we cannot by any means 
approve of the Manner in which it apportions Punislunents to Crimes. iSimple. 
Theft, for example, is punishable with Imprisonment for only Six Months, 
W'hile Erubezzlemcnt is punishable with Imprisonment for Seven Years. 'Phe 
damaging of any public EMifice, Well, or Watercoun-e i.^ punishable with 
imprisonment for only Six Months, while the secret destroying of any private 
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Property, however small, is punishable with Iinprisouineut, ^br I’ivo Years. 
Every (conspiracy to injure or impoverish any Person is punishable with Impri- 
sonment for Ten Years ; so that a Man who conspires to commit a Theft, and 
afterwards repots of his crimimd Pnrjiose, may be ]mnished with 'rweiity Times 
the Imprisonment to which a Man is liable who <romiuits actual 'riu-ft. All 
Assaults which are of such a ISTatureas to cause a severe .Shock to the mental 
Feelings of the SufVerer are classed with the atrocious Crime of llapi', and 
punished as severely as Rape. Mun>' important ( Masses of ( )flenct‘s are 
altogether unnoticed, and this Omission ap]iears to us to be i iM-y ill supplied by 
One Kweejiing (■lause, which arms the Courts with almost unlimited l*ower to 
punish, as they think tit, Offences against Morality, or the Peace or good 
Order of Society, if those Offences urtr penal by the religious I^aw of the 
Oflender. This CMause docs not apply to l*ci)ple who profess a Religion with 
which a Syslcm of laiw is not connected. A Hindoo, theretiire, or a Maho- 
mcdaii, who is punishable us such, for Atlullerv, as soon as lie dechirt's himself 
a (Jhristian is at liberty to <!omtnit Adultery with linpunitv. 

10. .Such is the .State of the Penal l>aw in tiu' Alofussil. Aleanwhile the 
Population which lives vvitliiu l.he local .lurisilii'tion of the C-ourts established by 
the King’s (diartcrs is sulpeet to a very artificial System of Criminal Law, 
which has been iinporteil from a distant Part of the World, ivhieh was for 
the most part framed without the sinalk'st Regard to the Peculiarities of Indian 
.Society, and which, even in tht“ ( U>untry for which it. was franu'd, is considered 
by the great Majority of enlightened Men as requiring extensive Refonii. 

11. finder these (jireuinstanc«*s we have not thought it desirable to take as 
the Cirouiidwork of the* Codt? any of the .Systems of Law now in force in any 
Part, of India. WY* have, indeed, to the best of our Ability, compared the 
Code with all those Systems, and we hnAc taktai .Suggestions from all, hut. we 
have not adopted a single Provision merely because it loniied a Part of any ot 
those .Systcans. 

12. We have also compared our Work witli the most celebrated .Systems of 
Western .1 urisprudenee, ns far as the very scanty Means of Information wbicdi 
were accessible to us in this ( 'ountry enabled us to do so. We liavi" dtaived 
much valuable Assist, aiiee from the fViaieh Code, and IVom the Decisions of the 
French Courts of .lustiee on (Questions touching the < 'oust ruction of that Code. 
We have derived Assistance still more valuabU- from the Coile of Louisiana, 

E ared by the late Mr. Jdviiigstoue. VYe are tin* more desirous to ackm)W- 
our Obligations to that eminent .liirist, because we have found our.selves 
under the Necessity of combating his Ojiiiiious on some important (Questions. 
'Phe Reasons for those Provisions which appi'ar to us to require Kxjdaiiation or 
Defeiiee will be found appended to the ( 'ode in the Form ol‘ Notes. .Should 
your Lordship in Council wish for I'ullcr Infonnation as t.o the Considerations 
by which we have lx‘en guided in framing any Part of the Laiv, we sliall be 
ready to afford it. 

l.’j. ’Fbe Arraiigeineiit wliieh we have ado})ted is not scrupulously methodical. 
We have, indeed, attempted to ol)servi‘ Method wliere Ave saw no Reason for 
departing from it; but we have never hesitated about departing from it when 
we thought that In' doing so we should iiiakc" the l.iMw more simple. We 
conceived that it would be mere Pedantry to sacrifice the practical Convenioiiee 
of those who Avere t,o st udy and to ailiniiiistin- tin* ( Male for the Purpose of 
preserving minute. Accuracy of ( Massilieation. 

14. I’hus some Rules of Coustruetion and some Detiiiitioiis wliieh might 
seem from their Nature entitled to a Place in the J'Mrst Chapter Avill be found, 
not in that Chapter, bat in the Vicinity of the Penal Clausi' with which they 
are most closely coimeeted. 

15. In the arranging of the Penal Clauses Ave havi' followed the same Course. 
Thus, though the jiassiiig of liad Money is cheating, avc have, thought it. advi- 
sable to place it among the Otfenees relating tt> the Coin. In tin* same Alanuer, 
though the jiassiug of a fbi'ged Note is cheating, \vc ha\e thought it ihsirable 
to place it. in tile Chapter of Furgery. * 

lO. One Peiadiarity in the Manner in Axliieh this Code is drawn A\'ill imme- 
diately strike your Lordship in (louiieil. W(^ mean the copious Use of Illustra- 
tions. These Illustrations Avill, avc trust, greall}' facilitate the Understanding 
of the Luav, and will at. the same Time often serve as a. Defence of the Luav. 
In our Definitions w® have often found ourselves under the Necessit.y ol sacri- 
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iicing Neatness and Perspicuity to Precision, and of using hard and awkward 
Expressions because wc could find no other Expressions which would convey 
our whole Mi'aning, and no more than our whole Meaning. S^\ch Definitions 
standing by tlieniselvcs would re})el and perplex every Reader, and would be 
fully coiupreliendc'd only by a lew Students after long Application. But wc 
hoiK“ (hat when each of thcvse 1 )e(iuitions is followed by a (Collection of tCases 
falling under it, and of (Jases vvliieh, though at first Sight they appear to fall 
under it, <10 not rcjilly fall luuler il, the Definit ion, and the Reasons which led 
to (he Adoption of it, will be readily understood. '’I'he Illustrations will lead 
the Mind of .the Student through the same Steps by which the Minds of those 
who franierl the Law proceeded, and may sometimes show him that a Phrase 
which may have struck him as uncouth, or a l)i.stinction which he may have 
thought idle, was <leliberatel> adopted for the Purpose of including or excluding 
a large Class of important (Cases. 

17. There are Two '1‘hings vvhi<'h a Legislator should always have in view 
while he is framing fjaws ; the one, that they should be, as far as possible, 
precise ; the other, that they should be t'asily understood. 'I’o unite Precision 
and Simplicity in Definitions intended to iucliule large Classes t)f 'I'hings, and 
to exclude otliers v<*iy similar to mayy of those which arc included, will often 
be utterly' impossible. Under such C-ircumsIanees it is not easy to say what is 
the best ('ourse. 

18. 'I'hat a Law, and especially a Penal Law, should be drawn in Words 
w'hich con\ey no Ideas to the Hulk of the IVople who are to obey it is an 
Evil; on the other hand, a loosely-worded Law is no Law ; and to whatever 
Extent a Legislature u.ses vague Expressions, to that Extent it abdicates its 
h'unctions, and resigns the Pf>we)‘ of making Law to the C^omfs of Justice. 

19. Cn the wholt', we are inclined to think that the* best Course is that 
which we have adopted. Wc have, in framing our Definitions, thought only 
of making them precise, and have never shrunk from rugged or intricate 
Phraseology when such Phraseology ap|)eare(l to us to be necessary to Preci- 
sion. If it appeared to us that our lainguage w'as likely to perplex an ordi- 
nary Reader, we added as many Illustrations as w’c thought necessary for the 
I’urpose of ('xplaining it.. The Definitions and enacting (fiauses contain the 
Theory of the Law. '^Phe Illustrations exhibit tin; Law in full Action, and 
show what its Effects will he on the Events of common Life. 

20. Thus the Code will be at once a Statute Book and a Collection of 
decided (Jases. The diicided Cases in the ('t)de will diffei' from the decided 
(hises in the English Law Books in J’wo most im])ortant Points. 

21. Ill the first jilace, our Illustrations aie never intended to supply any 
Omission in the written Law’, nor do they ever, in our Opinion, put a Strain 
on the written Law; they are merely Instances of the practical Application of 
the w'ritten Law to the Affaiis of Mankind. vSecondly, they are Cases decided, 
not by the .Judges, but by the Legislature, by those who make the Laws, and 
who must know more cei tainly than any Judge can know what the Law' is 
which they mean to make. 

22. The Pow<‘r of construing the Law' in Cases in w'hich there is any real 
Reason to <loubt what flu* Law' is amounts to the 1’ow'i‘r of making the Law. 
On this (1 round the Homan Jurists maintained that the Office of interpreting 
the Law' in doubtful Matters necessarih’ belonged to the Legislat.nre. The 
contrary Opinion was censured by .Justinian w'ith great Force of Reason, 
though in Language, pt'rhaps, too bitter and sarcastic for the Oravity of a 
(Jode. “ Eorum vamun subtilitatem, tarn risimus, t|uam corrigendam esse con- 
“ suimus si enim in pnvsenti leges condere soli imperatori concessum est, et 
“ leges interpreturi solo dignum inqierio esse oportet. Quis legum amigmata 
“ sohere, et omnibus aperire idoneus esse A'idebitur, nisi is cni legislatorem 
“ esse concessum est? Exjilosis itaque his riduculosis ambiguitatibus, tain 
“ conditor, cpiam interpres legum solus imperator juste existiniabitur.” 

2;k 'The Decisions on particular teases w’hich wt; have annexed to the I’rovi- 
sions of the Code resemble the Imperial Rescripts in this, that, they proceed 
from the same Authority from which the Provisions themselves proceed. They 
differ from the Imperial Rescripts in these most important Circumstances, that 
they are not made c.r pout fartOy and that therefore they cannot be made to 
serve any particular Turn ; that the Persons condemned or absolved by them 
are purely imaginary' Persons, and that therefore, whatever may lie thought of 
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tlte Wisdom Of any Judgment urbich we bave passed, theie 'can be no Doutit 
of its Impartiality. ■ _ , 

24. Tnc Aibhcation Of this Collection of Cases decijded by legislative 
Authority wm, we hop^ greatly limit the Power which the Courts of Justice 
possess of putting their own Sense on the Law. But we are sensible that 
neither tl^ Collection nor any other can be sufficiently extensive to settle 
every Question which may be raised as to the Construction of the Code. Such 
Questions will certainly arise, and unless proper Precautions be taken the 
Pecisions on such Questions will accumulate till they form a Body of Law of 
far greater Bulk thau that which has been adopted by the Legislature. We 
conceive that it is proper for us, at the Time at which we lay before your 
li^rdship in Council the First Part of the Indian Code, to offer such Sugges- 
tions as nave occurred to us on this important Subject. 

25. We do not think it desirable that the Indian Legislature should, like the 
Roman Emperors, decide doubtful Points of Law which have actually been 
mooted in Cases pending before the Tribimals. In Criminal Cases with which 
we* are now more immediately concerned, we t hink that the accused Party 
ought always to have the Advantage of a Doubt on a Point of Law, if Doubt 
be entertained by the highest judicial Authority, as well as of a Doubt on a 
Matter of Fact. In Civu Suits which are actually pending we think it, on the 
whole, desirable to leave to the Courts tlie Office of deciding doubtful Ques- 
tions of Law which have actually arisen in the course of Litigation. But it 
appears to us that every Case in which a superior Court reverses a Decision 
of an inferior Court on a Point of Law, every Case in which there is a Division 
of Opinion in a Court consisting of several Judges on a Point of Law, every 
Case in which any Judge of any Rank entertains a Doubt on a Point of Law 
w’hich has arisen in his Court, ought to be reported to the Legislature. If 
the Law Commission should be a permanent Body, these Cases might with 
Advantage be referred to it for Examination. In some Cases it will be found 
that the Law is already sufficiently dear, and that the Misconstruction which 
has taken place is to be attributed to Weakness, Carelessness, Wrongheaded- 
ness, or Corruption on the Part of an Individual, and is not likely to occur 
again. In such Cases it will be unnecessary to make any Change in the Code. 
The Executive Government may, if such a Course should be thought advisable, 
admonish or dismiss the Offender. vSometimes it will be found that a Case has 
arisen resi)ccting which the Code is silent. In such a Case it 'will be proper 
to supply the Omission. Sometimes it will be found that the Words of the 
Law arc not sufficiently precise. In such a Case it will be proper to substitute 
others. Sometimes it will be found that the Language of the Law', though it 
is as precise as the Subject admits, is not so clear that a Person of ordinary 
Intelligence can sec its whole Meaning. In such a Case it will generally lie 
expedient to add an Illustration such as may distinctly show in what Sense the 
Legislature intends the Law to be understood, and may render it impossible 
that the same Question or any similar Question can ever again occasion Differ- 
ence of Opinion. In this Manner every successive Edition of the Code will 
solve all the important Questions as to the Construction of the Code which 
have arisen since the Appearance of the Edition immediately preceding. Impor- 
t^t Questions ought to be settled vrithout Delay, and no Point t)f Law ought 
to continue to be a doubtful Point more than Three or Four Years after it has 
been mooted in a Court of Justice. An Addition of lliree or Four Pages to 
the Code will stand in the Place of several Volumes of Reports, and will be of 
far more Valijc than such Reports, inasmuch as the Additions to the Code will 
proceed from the Legislature, and will be of unquestionable Authority ; wlicreas 
the Reports would only give the Opinions of the Judges, which other Judges 
might venture to set aside. 

26. We haye not inserted in the Code any Clause declaring to what Phices 
' and to i^hat Cilasscs of Persons it shall apply. Our Reason for omitting to insert. 

such a Clause, is, that we entertain serious Doubts as to the precise Extcist of 
the legislative. Authority possessed by your Lordship in Council. 

27. It ihgrdjiy he supposed that Parliament intended that the Indian 

Governn^ekt sl^ the new System, have in many respects a legis- 

lative Authority less extensive than that w'hich the Government of every 
PresMencj posMssed the old System; and it is certain that, under tlic 

old Systeffi; .the Ooverooi^ o£ all the Presidencies passed Regulations Uliich 
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were }«eld to be binclinK on the Subjects of th6 Compimy bey^d the Limits of 
the Company’s Territoncs^ nor was the L^ahty of this Fli^aotice^ as far as we 
are aware, ever ^sputed. At present the Governments df th^ l^i^idencies are 
deprived of all legislative Power, and the lemsktivc PoWer givpn to thh Supreme 
Government is expressly declared to extend to att Persons, Courts,'' Places* and 
Tilings within the Comp^y’s Territories, and also to all “Servants of the said 
“ Company within the iDominions of Princes and States in alliaaoe with the 
“ said Company.” This Specification of a particular Class "would spam, accord- 
ing to ordinary Rules of Constmetiom to prove that Pariiament 'did Itwi intend 
to give to the ‘Governor General in Council the Power of legiidalh%' few any 
Persons not of that particular Class, or for any Person who mlwht w in the 
Dominion of any Asiatic State not bound by a Treaty of Amknce to the 
Company. 

28. It is in our Opinion most desirable that this Power, a PdWer which, 
whether legal or not, was exercised, without ever beulgquestioned,^ wlme 
Natives were concerned, by the Governments of all the Three Presidencies, 
before the passing of the late Charter Act, should be possessed by theTJovem- 
meAt of India, and that it should extend not only over Natives but also over 
British-bom Subjects of the King. The Relation between the Company’s 
Government and the Native Government is of quite a different Kind from the 
Relations which exist between neighbouring States in Europe. The Company’s 
Government exercises such a Power over its subsidiary Allies that it is bound 
to take thought for the Welfare of the Countries ruled by those Allies. The 
Inhabitants of Oude and Berar arc for many Purposes virtually the Subjects 
of tlie British GovemmQiit, and the}*^ have a Right to expect from the British 
Government the Discharge of many of the Duties of a Sovereign. There 
were not stronger Reasons for giving to the Council of India the Power of 
legislating for British-born Subjects within the Company’s Territories than iot 
giving to the Council of India the Power of legislating for British Sulijccts 
Who reside in the Temtories of our Allies. Nor is it only with a view to the 
Protection of the Natives of India that the Government ought to possess this 
Power. If it is destitute of this Power, if its Penal Laws do not apply to 
Persons beyond its Frontier, its Subjects may, at Lucknow or at Hydrabad, 
coimtcrfeit its Coin, forge its Promissory Notes, send forth the most indammatory 
Writings among its Troops, corrupt its Servants, and the only Way in which 
such Criminals could be brought to Punishment would be by employing the 
Agency of the Native Govcruinent, a Course to which there might be the 
strongest Obicctions. 

29 . Indeed if the legislative Power of the Indian Government be thus 
restricted, it is difficult to say what Course can be tahen with respect to 
Subjects of the Company, who, after committing Crimes in the Do^ninions 
of subsidiary Princes, escape into the British Territories. To give up such 
Persons to Governments which are in the habit of inflicting Punishments 
shocking to Humanity, and which conduct Trials with little Regard to Justice, 
would lie a Course hardly, consistent either with the Duty which Rulers owe, 
to their Subjects, or with the Dignity which it is important that the paramount 
Power should maintain. Yet if we refuse to give up the OflTender, we must 
surely try and punish him, or we shall give to every neighbouring Power a 
just Ground for complaining, and even for actual Hostilities. 

30. Still greater Inconvenience is to be apprehended from the Restrictions ‘ 
on the legislative Power of your Lordship in Council as respects the Hi^ 
Seas. We find it difficult to believe that Pai’liamcnt, while cdving to tM 
Council of India the Power of making Laws for all Places and Persons within 
the Territories of the Company, intended that as soon as a iNativo of those 
Territories had put off from the Shore in a Fishing Boat he should be at 
liber^ to di.sobey Laws made by the Council of India ; that while everybody 
at Madras, and everybody at Masulipatam, is bound by the Acts of the 
Supieme Government, the Crew of a Coasting Vessel bound foom Madras 
to Masulipatam should not be bound by those Acts j that it should be 
necessary to bring every Native who should commit a petty Offbnee in a 
Skiff close to the Coast of Malabar before the Court of AchmiaRy at Madras, 
to be there dealt with according tCTiSjih Rtdes'i^f the £kglish Crimiml L«aw. 

31. It appears to us also, that, unless sonm Power of fooiskting for the Indian 
Sea# be ^possessed by the Indian G^veUnmient, there wtU be considetable Diffi- 
culty 
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w of the Con^ttnicatidb of inrccUous Disease. It 
*«eettw to questioa^abH whether, as the l^aw now stands, 

yoirf LcjwP|p3f'i», Coim is compel^ ^ provide any* Punishment for a 
Capta^U ' 01 A Ship lying off Madras Vho should refuse to suffer a Custom 
House to'jHaoBSe on board, or to inspect the Cargo, or who should 

commit thn JUiost ffsgront Brench of Quarantioe Begulations, at a Time when, 
by doi^ so. he might endanger the Lives of Hundr^s of Thousands. 

32r I^Ould your Lordship in Council partidee opr Doubts as to what your 
legal Powers Are, and agi^ with us ip opinion as to what those. Powers ought 
to be, we wbuld suggest that it would be advisable to bring the Matter with 
as little Helay 'fj^ pc^sible to the Kotice of the Home Authontics. 

33. YoUr l^dship in Council will see that we have not proposed to except 
from the Operation of this Code any of the ancient Sovereign i louses of India 
residing wimiu the'Company* s Territories. Whether any such Exception ought 
to be made is a Question which, without a more accurate Knowledge than we 
possess of existing Treaties, of the Sense in which those Treaties have been 
undmtood, of the History of Negotiations, of the Temper and of the Power 
oi particular Families, and of the Feeling of the Body of the People towards 
those Families, we could not venture to decide. We will only beg Permission 
most respectfully to observe that every such Exception is an Evil, that it is 
an Evil that aUy Man should be above the Law, that it is a still greater Evil 
riiat the Public should be taught to regard as a high and enviable Distinction 
the Privilege of being above the Law, that the longer such Privileges arc 
suffered to last the more difficult it is to take them away, that there can 
scarcely ever be a fairer Opportunity for taking them away than at the Time 
when the Government promulgates a new Code binding alike on Persons of 
different Races and Religions, and that we greatly donut whether any Con- 
sideration, except that of public Faitli solemnly pledged, deserves to be weighed 
against the Advantages oi equal Justice. 

34. The peculiar State of public Feeling in this Country may render it 
advisable to frame the Law of Procedure in such a Manner that Families of 
high Rank may be dispensed, as far as possible, from the Necessity of perforni- 
it)g Acts whicb arc here regarded, howcv'cr unreasonably, as liumlliating. But 
though it may be proper to make wide Distinctions as respects Form, there 
ought, in Our C^inion, to be, as respects Substance, no Distinctions except 
those which the Government is bound by express Engagements to make. That 
i Man of Rank should be examined with particular Ceremonies, or in a 
mrticular Place, mjw, in the present State of Indian Society, be highly cxpc- 
lient } but that a Man of any Rank should be allowed to commit Crimes with 
Impunity must in every State of Society be most pernicious. 

85. The Ib'ovisions of the Code will be applicable^to Offences committed 
by: Soldiers, as well as to Offences committed by other Members of the 
dommunit^. But for those pm-ely Military Offences which Soldiers pnly 
can* commit we have made no Provisions. It appears to us desirable that 
this Part of the Law should be taken up separately, and wc have been given 
tp understand that your Lordship in Council has determined that it shall so 

taken up. 

36. We have only to add, that if your Lordship in Council sliall be of 
e^pinion that the Code which we have the Honour to submit to Government 
Is One which may furnish the Groundwork of a good System of Penal Lav , 
vre would respectfully recommend that it be printed for general Information. 
Should your Lordship in Council direct it to be printed, wc request that wc 
ntay he permitted to superintend its Progress through the Press,* and to mak<‘ 
suen Aodtehdmmts as may occur to us during that Progress. 

* ^ We have, &c. 

(Signed) T. B. Macaulat. 

J. M. Macxjboi\ 

G. W. Anderson. 
I?*. MilLftt. 
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No. 40. 

, Minute by the Right Honourable the Gotsrnou GjpwWiw 

A 20th kay 1837. 

The Advantage of having the Draft of the renal Code speedily printed, 
after careful Revision Iw the Law Commissioners, with the view to its being 
made public for general Information, will be so much greater than could 
derived from any Criticism which I can pass upon it that I have <wly detained 
it for the Time necessary to enable me to give it a very cursoiy Beading, and 
to declare my Assent or my Doubt upon a few of the more iinportsmt of the 
IVoptJsitions developed by the Commissioners; and whatever t have to say 
I must say with the more Diffidence as I have been but a dcsultoiy Reader 
of Works on Jurisprudence, and have never ftxed in my Mind any but the 
most general Principles of that Science. 

This Code has been framed on the great Principle prescribed in the Charter, 
for conferring upon India a Body of Law applicable in common to all Classes 
of its Inhabitants, and it is the first decided Step in a Course of Legislation 
by which it is intended that a Change so beneficial, from the present Motley 
and uncertain Practice of the Low, shall be produced in the whole Character 
and Effects of our Govcmnient. Concealing from myself none of the Difficulties 
and none of the Obstacles which w'ill probably be opposed to us, nor the great 
Length of Time which must elapse before the Work can be completed, 1 will 
not admit that we are to be checked by these Obstacles, or that these Diffi- 
culties are insurmountable; and by all the Means in iny Power I would yxied 
iJie Progress of Measures by which the Administration of Justice in India 
may best be improved, and the Good of its Population in this respect promoted. 
The Draft before us is indeed but a Fragment of the Work proposed. Less 
than all the rest will it have to grapple with any of the Prejudices which Caste, 
Religion, Habit, or Interest may excite against these Changes, and 1 sincerely 
Arish fiiat in its perfect Success may be marked the Advantage of Cleairaess, 
Conciseness, and Uniformity in the Law. 

.The Code has not been prepared upon a Digest of any System of Law 
existing in India, and to this Extent the Plan of the Commissioners has 
deviated from that which was contemplated in their Instructions of the 
I5tb June 1835, but I think that this Deviation is satisfactorily accounted 
for in fbeir introductory Letter, and it seems that the Code has been compared, 
not only with the most celebrated Systems of Western .Turisprutlence, but with 
all the Systems of l^aw in force in India, and that Suggestions have been taken 
from all. 

Ih reading it I have been disposed highly and very generally, though of 
eout^e not always withogi^ Qualification, to approve the Classification of Crimea 
and the Apportionment of Punishment, but even upon this there must be, as 
•'cems to be admitted by the Commissioners, some Suspension of Judgment, 
and, witli no Law or System of Prison Discipline and Transportation well laid 
down and enforced, the Approbation cannot be complete. 

I am not convinced by the Reasoning of the Commissioners in favour of 
Preciseness as obtained in some of their more comprehensive Definitions by 
the Sacrifice of I*crspicuity, and 1 earnestly hope that in the Revision and 
Amendment which in the Course of printing arc promised to the Code some 
of those Definitions may be simplified, which as at present drawn, and standing 
by themselves, “ would repel and perplex every Reader.” The occasions 
Sfrattfreness, if 1 may use the Expression, of this Part of the Code, has 
cci tainly startled me, and I am not reconciled to it either by the Arguments 
of the Commissioners or by the Illustrations intended to correct it. This 
Objection, strong as it appears to me, to the Code, will apply with much 
greater Force to it when it shall be translated, as it must be, /or general 
lufonnatian and Instruction, into the Languages of the Country. 

I «iin pleased, however, with the Scheme of Illustration bj^ the Statement 
of hypothetical Cases ; but though the Object is One worthy of the best 
Efforts of the Government, and mough every successive Edition of the Code 
inay'be made to solve the important Questions of Constitution whicdi may 
have arisen since the Appearance ^of the Edition immik^tely piteetUng, I 
am afraid that no Accumulation ef such l^potfactical Cases %in Super- 

sede ‘ that ‘Power of (ex post facto) Constnuition which hna eveg 'Wated! with 

> < - Ihe 
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the Adniimstmt 04 » of the X^aw ; but the Principle is excellent, of endeavouring 
to limit in each Case prospectively, as fkr ^ may be, this Power in the Judge, 
by frequent Be^Biprejme to the Lawgiver. 

On the inllwjftant Subjects dj|cu8sed in Paragraphs 26. to 32. of the Letters 
of the Coihmissnmers I would say little more than that I so fgr agree ^\ith 
them as to be desirous of having them brought with as little Delay as possible 
to the Notioo <rf the Homo Authorities. It has been, as I understand, the 
Principl© ctf the old Kegulations, to roahe punishable % T^ial within the Com- 
TerrUafv Subjects of the Government committing Crimes beyond tlu> 
Frontier, whewor apprehended within or without the Frontier,* and it may 
perhaps be argued that the Right of trying One of its Subjects, found 

or by any mews brought within its Jurisdiction in its own Courts, for any- 
thing done which the L^islature has declared or nray declare to be an Offence, 
is not impaired by the Charter Act, and the Power of Trial of the Company’s 
Se^antS}* in Foreign Territories may be supposed to have reference to otlier 
Tribunals and to another Class of Offences ; but the Doubts which have been 
stated «po» the Construction of the Charter Act in this respect, as well as 
upon Oncnces committed at Sea, ought to be cleared up. 

I need scarcely add the Statement of my Concurrence in the Principle laid 
down, that the Penal Law should be made to extend to all Inhabitants of ludia 
without Distinction of Rank, though from Treaty, and more perhaps in Form 
of Procedure than in actual Liability, from inveterate national Feeling, excep- 
tions may more probably be forced upon us here than would be the Case In 
any other Country. 

Having closed these general Remarks upon Topics suggested by the Letter 
of the Commissioners, I shall not be tempted to enter into Discussion on the 
paiticular Provisions of the Draft of Code. I have paused undoubtedly upon 
the debateable Subjects of making Falsehood rather tlian gratuitous Malignity 
the I'est of Libeb and of bringing oral Defamation, at the extreme Hazard of 
vexatious Charges, and of a dangerous Interference with social Intercourse, 
within the Pale of the Penal I^aw ; but our Consideration of all Questions of 
this Nature must be reserved for a future Day. 

I have only further to propose, that Authority be communicated to the 
Commissioners to have the Code printed under their Superintendenee, the}’ 
making such Amendments in the Course of printing us may seem to be 
necessary, and that such Remarks upon tlie Points submitted in their Letter 
may be made to them as, upon a Perusal of these Observations, the Council 
may judge requisite. With the Code will of course be also printed the 
Appendix of explanatory Notes, which contain Discussions most interesting 
and useful to those who take part in these Inquiries, and which furnish, it 
appears to me, a Fund of very instructive Matter for Reflection to all Indian 
Statesmen. 

When the printed Code is laid before us, I will suggest the Course which 
may then appear to me to be the most advisable for its accurate and systematic 
Examination. 

(Signed) Auckland. 


No. 41. 

W. H. Macnaghten Esq. to J. P. Grant Esq. 

(Legislative, No. 182.) 

Sir* _ ^ Council Chamber, 5th June 1837. 

I AM directed by the Right Honourable the Governor General in Council to 
acknowledge the Receipt of a Letter from the Indian Law Commissioners 
dated the 2d xiltimo, together with the Penal Code which accompanied it. 

2. In the concluding Paragraph of their Letter the, Commissioners liaj^e 
submitted the following 3uggestiou : 

“ We have only to add, that if your Lordship in Council shall be of opinion 
“ that the -Code which we have the Honour to submit to Government is One 
“ which nMy the Groundwork of a ^stem of Pilnal Law, we would 

“ reapectiuHy veeommwaid ^at it be printed for general Information. Should 
“ your Loroemp ib CfijUi{ril4irect it to be printed, we request that we paay be 
(263.) E 3 “ permitted 
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** permitted to ttupermtend its Progress Ibrottg^ tbe Pr^j, (ixi4 to such 

“ Att|c»idments as majr occur to us dumg that IPxhjgsmsk.^ lordship in 
Couh^l approves this STugi^tio^ and in tSh^ presesa^ the Ccammslioners 

Labours he wSl tot dets^ti the Code to enter a imnute Exaiointt^' of its 
Provisioas ; for, independently of the pelfty WOuld ihet^ehy ^ occasioned, 
it is probable that such Alterations ttJay be made m the Codm of printing as 
to render inapplicable eeny Remarks which might now be made hy Ins Lordship 
in Council. 

3. The Perusal which his Lordship in Council has been aWe to ntS^rd to this 
important and interesting Work has been of too curspry a Nature to admit of 
his forming any accurate Opinion of its Merits. His Lordship in Council is 
disposed, highly and very generally, though pf course not always without 
Qualification, to approve the Classification of Crimes and the Apportionment 
of Punishments laid down in the Code ; while, on the other hand, notwith- 
standing the reasoning of the Commissioners in favour of Preciseness, he doubts 
whether the great Object of Perspicuity has not in some of the more com- 
prehensive Definitions been too much sacrificed, and whether this Defect will in 
all Ca'^es be supplied by the accompanying Illustrations. He cannot but fear 
that it will be fm with peculiar Force when a Translation of the Code shall be 
made into the Languages of the Country. 

4. Tlie Commissioners, in the Sixteenth Paragraph of their Letter, seem to 
admit the startling Effect which Definitions so imperfectly conveying their 
Meaning must liave upon the general Header, and it would, in the Judgment 
of his Lordship in Council, conciliate general Opinion, as well as be satisfactory 
to him, if in the llevisiou u hich is promised to the Code it should be found 
possible, without the Sacrifice of Precision, to introduce some Amendment in 
tliis respect. 

5. The important Subjects discussed in Paragraphs 26 to 32 of the Letter 
now acknowledged his Lordship in Council agrees with the Commissioners in 
thinking should be brought to the Notice of the Home Authorities with as 
little Delay as possible. 

6. With regard to the Trial within the Company’s Territory of Subjects of the 
British Government for Crimes committed beyond the Fx'ontier, it may perhaps 
be fairly argued that the Provisions of previously existing Regulations are not 
impaired by the Charter Act ; but the l)oubt& which have been stated upon 
tlic Construction of the Charter Act in this respect, as well as with regard to 
Offences committed at Sea, ought to be cleared up, and with this view a 
Reference will immediately be made to the Honourable the Court of Directors. 

7 llis Lordship in Council fully concurs in the Principle advocated by the 
Commissiouei s to the Effect that the Penal Law should extend to all Inhabitants 
of India, without Distinction of Rank, though from Treaty, and more perhaps 
in Form of Procedure than in actual Liability, Exceptions will no doubt be 
found more necessary in this than in any other Country. 

8 The Commissioners should distinctly understand that the Governor 
General in Council by no means intends to indicate his Concurrence in all 
the Provisions which they have submitted for the Adoption of the Legislature. 
A very hasty Inspection of the Code has suflBced to show his Lordship in 
Council that it contains some debatcable Points to which he should be unwilling 
to pledge himself without more mature Deliberation, but for the Discussion of 
which he does not at present possess sufficient Leisure. When the printed 
Code is laid before him liis Lordship in Council will be prepared to suggqst tlic 
Course which may then appear to him to be the most advisable for its accurate 
and systcitintic Examination. 

9. I'he Code is hei-ewith returned to you, in order that it may be printed, 
under the Superintendence of the Commissioners, fnd the Appendix of 
explanatory Notes should be printed with it, containing, as those Notes do, 
Discussions most interesting and useful to those who take part in such Inquiries 
as* the present. Should the Commissioners deem it necessary, their letter, 
now under Acknowledgment, may also be printed, but in that Case his Lordship 
in Coimcal is of opinion that any Language (especial^ in the Fifth Paia^aph) 
which may seem to* bear the Cbar^ter of a harsh Commentary upon Hintbo 
or Mahomedan Systems of lotd may therdbre be likely to give Offence, 
should ^ softened, 


m With 



( 

10. Lat>ottra' of CommimioQers, iras i^orubtup 

in Council i^J^iHbions for iM tkw of Prooedlore» both Civil and 

CriminttL mwik ''prele&t Circumstanoes, more mgeaCly icquired than any 
other. J^yiailinB will ^babl^ involve Considerations of* 

Expont^f W be dctcrttihied upon bv the Executive Government, the Commis- 
sioner# roQUented, previooslv to the PreparatioU of detailed Rules, to submit 
an Outline m the System which they would , propose to introduce, for the 
Consideration of the Governor General in Council. This Task will not, his 
Lordship in Council trusts, materially interfere with the Transmission of 
Replies to miscellaneous References (some of long standing) 'which have 
been ihade from Time to Time by Government for the Opinion of the 
Commissioners. 

I have, &c. 

(Signed) W. H. Macnaohten, 

Secretary to the Government of India. 


No. 42. 

J. P. Grant Esq. to R. D. Mangles Esq. 

(No. 84.) 

Sir, Indian Law Commission, 30th December 1837. 

I AM directed by the Indian Law Commissioners, with reference to Mr. Secre- 
tary Macnaghten’s Letter to my Address, dated the 5th of June 1837, No. 182., 
to request that you will inform the Honourable the President in Council, that the 
Penal Code originally submitted by the Commissioners with their Letter of the 
2d of May last, after having undergone a careful Revision, has now been printed, 
with the Notes, and that several of the Copies are already fit for Distribution. 

2. Twelve hundred Copies of the Work have been printed. The Commib- 
sioners think that, if permitted by the Government of India, they can dispose of 
Tw’o hundred of these at home and in India with public Advantage. They 
imamne that the remaining One thousand Copies, it distributed to the Three 
loom Governments, will be sufficient to allow One Copy to be sent for Con- 
sideration and Remark to every Judge of the Supreme Courts, every Sudder, 
Provincial, and Zillah Ju(^c, every Commissioner, Magistrate, and independent 
Joint Magistrate, every A^mber of a Board, and evtery Collector concerned in 
the Collection of Revenue of any Dcvscription, and every Officer of any other 
Denomination who possesses the Powers of any of the above Functionaries 
under a different Name. The Commissioners also think that a sufficient 
Number will remain for Distribution amongst the Members of the Council of 
India and the local Governments and their principal Officers, and such other 
Persons as any Government may desire to consult, as well as for public Sale at 
each Presidency for the Use of such private Persons as may desire to remark 
upon the Work. The Commissioners presume that the Government will not 

, ooject to any Reprint of the Work which may be undertaken by any private 
Person. 

3. If this Scheme of Distribution be ^proved of by the Government, the 
Commissioners will transmit to your Office One thousand Copies, retaining 
in their own Office Two hundred Copies. They will at the same Time submit 
an Account of the Expense of Publication, whence the Price of each Copy to 
be offered for Sale may be determined. 

I have, &c. 

(Signed) J. P. Grant, Officiating Secretary. 
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No. 43. 



(It6 ) 

R. D. MiiNdJuBs Rsq. to'X F. It^iUNV 

(l^egifilative I>e|>fu?ti|ieiit» No. 9.) ' ^ ^ 

Sir, Couoml C^iiamber, i68S. 

I AM directed by the Honourable the President in Couneil to adanowdedge 
the Receipt of your Xietter No. 84., dated the 30th ult., and to request that you 
will communicate to the Indian L.aw Commissioners the Sanction generally of 
his Honour in Council to their Propositions for the Distribution of the printed 
Copies of the Penal Code now ready. 

I am, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 44. 

W. H. Macnaghten Esq. to R. D. Mangles Esq. 

(legislative Department.) 

Sir, Head Quarters, Camp Meerut, 12th February 1838. 

I am desired by the Right Honourable the Governor General of India to 
acknowledge the Receipt of your Letter No. 8., dated the 11th ultimo, trans- 
mitting Six Copies of the Draft of Penal Code, and Copy of a Despatch to the 
Honourable the Court of Directors, No. 1. of 1838, in which it is stated that 
the important Subject of this Draft will come under immediate Consideration ; 
and in reply to state, that his Lordship will hope to be furnished with the 
Result of the Deliberations of the President in Council previously to its being 
communicated to the Honourable Court. 

2. It does not, however, fully appear whether it is intended that these 
Deliberations should have reference to the Code itself, or to the Course of 
Proceeding which should be in the first instance adopted in regard to it ; and 
his Lordship has great Doubts whether the Time is yet come when a critical 
Examination of this important and difficult Subject could be properly undertaken 
by the Government of India. With regard to the Course of Pn)cecding to bt' 
followed by the Government, it has been in his Contemplation that the Draft 
should be allowed to circulate for some Months here ana in England, and that 
pi-eviously to its being in any degree adopted by the Legislative Council, the 
Matters to which Attention shall have been particularly directed should be 
considered by the Government, and sent, with an Expression of its Opinion, for 
further Discussion by the Law Commission. 

3. Where such Reference shall have Relation to the great Principles of Juris- 
prudence, it seems probable that in some Instances Instructions for the 
Guidance of the Council will have been received from the Honourable Court, 
and in others, bearing more ^lircctly upon Indian Feelings and Indian Opinions, 
there will be Means of Communication with the best Authorities of this and 
the other Presidcnces, and Advantage will be derived from that general Dis- 
cussion and Criticism, which, due Allowsince being made for its Inequality, its 
Flippancy, and its Prejudice, yet be occasionally of no light Value. 

4. Upon the latter of these Points his Lordship will throw it out for the 
Consideration of the President in Council whether a Reference might not well 
be made to the several Supreme and Sudder Courts of India upon the Subject 
of the Code. Regarding it as a whole, the Judges of these Courts might be 
invited, without entering into Minuteness of Criticism, to express their Opinion 
upon its general Principles and Arrangement. They would state whether their 
Attention has been prominently drawn to any Points in which the Code seems 
to them to be either wanting or excessive, and how far the more material Pro- 
visions for the Protection of Persons and of Property, for the Definhjon of 
Crime and the Apportionment of Punishment, are to ne reeonciled with Prin- 

E ' ’ 5S in themselves sound, qr with the Rules qf I-aw ^ ithderstood 4hd valued 
the Individuals, of whatever Class, who will be si^eqt Ihi Opgri^tion. 
Jhdgos of each Court iriight lilso, it occ#?' tq ma* lA5a4d|ii|p. be with 
4>4vEi>tflge tequesjbed to undertwe A' Of some 

distinct 



* to ^ 

distinct 'OJiaptm of the Co^ and to, report their Views (keeping m mind 
especially th© Sy8ici»» of present administered hy them rcspecti\ ely ) 

of the i 9 t^,iP«foctsl of these Portions of the Worit. 

6. 'Ifi ho#ew, hwond this, the President in Council should be ol opmion 
that a mOio early Consideration by the Government of the Code in detail is 
desindde* Ws tiordship would willingly give bis best Attention to any Proposal 

made wiw this View. 

, I have, See. 

(Signed) W. H. Macnagiiten, 

Secretary to the Government of India 
with the Governor General. 


No. 45. 

II. D. Mangles Esq. to H. Ciiamieu Esq. 

(Legislative Department, No. 88.) 

Sir, Fort William, li2th February I8.3(s. 

I AM directed by the Honourable the J*residcnt in ('ouncil to tbi*ward to 
you, in order to their being laid before the Right Hononrahle the Governor t)i“ 
Fort St. George in Council, 150 Copies of a (proposed) Penal Code prepared 
by the Indian Law Commissioners, and to request that the Work may reeeivt* 
the Consideration of the Right Honourable the (iovernor in Council, and thal 
the Copies now supplied may be distributed in such a Manner as may tend, in 
his Judgment, to tne most useful Results. 

2. The Legislative Council will thankfully receive any Remarks upon the 
Code, and all Information upon Subjects connected with it, that may be offered 
cither by Public Gflicers or by Individuals, from a Desire to render it as 
complete and free from Faults as possible. 

3. The President in Comicil is of opinion that the C’ourt of Sudder Foujdary 
Adawlut should be required to collect and digest the Opinions of those 
Members of the Public Service, whether subordinate to them or others i'.e, 
whom they may deem qualified to afford valuable Inlbrination upon any of the 
important Subjects to which the Code relates, to point out Delects, or t(» 
suggest Improvements ; and that they should hand up the Ketums that they 
may receive to then* Requisitions, with a Report of their own Opinions, through 
the local Government, for the Consideration of the 1^'gislative (kmncil. 

4. His Honour in Coiuicil requests that the Right Honourable the Governor 
in Council will favour him with his Opinion as to the Native Language oi 
Languages into which the proposed Code ought to be immediately tnmslated, 
with a view to its Distribution to Ibc most intelligent Members of the Native 
Commuity under your Presidency, and will inform him as to the Means av'nil- 
able for the prompt and satisfactory Execution oi’ the Work of Translation, 
manifestly requiring much both of Ability and Care. 

I have, See. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 46. 

R. D. Mangles Esq. to W. H. Watiien Esq. 

(Legislative Department, No. 103.) 

Sir, _ , Fort William, 12th February 1838. 

I AM directed by the Honourable the President in Council to forward to ypu. 
in order to their being laid before the Right Honourable the Governor ol 
Bombay in Council, 100 Copies of a (proposed) Penal Code prepared by the 
Inrban Law Commissioners, and to request that the Work may receive the 
Considemtion of the Right Honotirabie the Governor in Council, and that 
the Copies aoW aqpplied may be distributed in such a Manner as may tend, in 
his Jud^c^t, to ^.most useful Results. 

(263.) F 


2. The 



( . :) 

2. 'Ilie luwisWve ^ the 

Code» tmd all Information upon Sulnects oi»oi]ieete4 tiiit^lai^>be 

cill|i«r1>y Public Officers ot* Indiviahala^ |KMir% ‘Be^sm as complete 

wad foee from Faults as possible. ' t <s . v 

8. The President in Ctmncil is of opinkm that the^ Court of Sodder Fo^jdary 
Adawlut should be required to collect and dmest Hie Opinions those 
Members of the Publie Service, whether subordinate to them or Otherwise, 
whom they may deem qualified to afford valuable Infcxmiaticm Upon any’df the 
important Subjects to which the Code relates, to point out DefoctS, Or to suffiBfest 
Improvements j and that they should hand up the Returns Hiat they may 
receive to their Requisitions, with a Report of their own Opinidite; throU|di the 
local Government, for the Consideration of the Lcmslative OounCih 

4. His Honour in Council requests that the Right Honourable thu 'Governor 
in Council will favour him with his Opinion as to the Native X.angaa^ or 
Languages into which the proposed Code ought to he immediately translated, 
with a view to its Distribution to the most intelligent Members of the Native 
Community under your Presidency, and will inform him as to the Means 
available for the prompt and satisfactory Execution of the Work of Translation, 
manifestly requiring much both of Ability and Care. 

I have, &c. 

(Signed) R. D. Manques, 

Officiating Seci'etary to the Government of India. 


No. 47. 

R. D. Mangles Esq. to F. J. Haluday Esq. 

(Le*gislativc Department, No. 48.) 

Sir, Fort William, 12th February 1838. 

I am directed by the Honourable the President in Council to forward to you, 
in order to their being laid before the Honourable the Deputy Governor of 
Bengal, 200 Copies of a (proposed) Penal Code prepared by the Indian Law 
Commissioners, and to request that the Copies now supplied may be distributed 
in such a Manner as may tend, in his Honour’s Judgment, to the most usefol 
Results. 

2. The Legislative Council will thankfully receive any Remarks upon the 
Code, and all Information upon Subjects connected with it, that may be offered 
either by Public Officers or by Individual, from a Desire to render it as 
complete and free from Faults as possible. 

3. The President in Council is of opinion that the Court of Sudder Nizamut 
Adawlut should be required to collect and digest the Opinions of those Members 
of the Public Service, whether subordinate to them or Otherwise, whom they 
may deem qualified to afford valuable Information upon any of the important 
Subjects to which the Code relates, to point out Defects, or to suggest Improve- 
ments ; and that they should hand up the Returns that they may receive to 
their Requisitions, with a Report of their own Opinions, through the local 
Government, for the Considerdtion of the Legislative Council. 

I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 48. 

R. D. Mangles Esq. to J. Thomason Esq. 

(Legislative Department, No. 68.) 

Sir, Fort William, 12th February 1838. 

I A^M Erected by the Honourable the President in Council to forward to you, 
in order to their being laid before the Right Honourable the Governor 
G^oipral of India, 150 Copies of a (proposed) Penal Code prepared, by the 
Indian Law Commissioners, and to request that the Copies noir suppuba may 

he 



be ]^.£4»^di!ihi|rf 4a<%mcnt^ to 

^ Si will ^atidKfi^jr' rec^ve a&y Retoerks upon tbc 

Codet *tbd. w Ittvntimtion upon Subjecti connected with it^ that may be 
ofibfMi^ti^li^ ?aWie Officers or by Individuals, from a Desire to render it 
as cbi^leib <aiid ^e from Faults' as possible. 

a,' 'Inc Fnesident in Council is of opinion that the Court of Suddcr Nizamut 
Adawlttt* should be required to collect and dijjest the Opinions of those 
Members of the Public Service, whether subordinate to them or otherwise, 
whom they may deem qualified to afford valuable Information u^n any of the 
impoTtant Subjects to which the Code relates, to point out Defects, or to 
suggest Improvcanents ; and that they should hand up the Returns that they 
may reCeiye to their Requisitions, with a Report of them own Opinions, through 
the Ipcal Government, for the Consideration of the Legislative Council. 

I' have, &c. 

(Signed) R. D. Manoles, 

‘ Officiating Secretary to the Government of India. 


No 19 . 

The Government of India to each of the Judges of the Supreme Courts of 
Bengal (Nos. 41. and 42.), Madras (Nos. .“iH., .59., and 60.), and Bombay 
(Nos. 56. and 57.), and to the Recorder of Penang. 

(Legislative Department). 

Honourable Sir, Fort William, 12th February 18.38. 

In forwarding for your Consideration the accompanying (^opy of a (pro- 
posed) Penal Code, prepared by the Indian Law Commissioners, we earnestly 
request that we may be favoured with such Observations upon its Provisions, 
and such Suggestions for supplying any Defects that may be found in it, as 
may be dictated by your intimate Acquaintance with the important Subjects to 
which the Work relates. 

We have, &c. 

(Signed) A. Ross. 

W. Morison. 

W. Shakespeah. 

C. II. Cameron. 


No. 50. 

R. D. Mangles Esq. to the Advocate Generals, the Standing Counsels, and 
the Company’s Attorney's at each of the Three Presidencies. 

(Legislative Department). 

Sir, Fort William, 12th February 1838. 

In forwarding for your Consideration the accompanying Copy of a (pro- 
posed) Penal Code prepared by the Indian Law Commissioners, the Honourable 
the President in Council earnestly requests that he may be favoured with such 
Observations upon its Provisions, and such Suggestions for supplying any 
Defects that may be found in it, as may be dictated by your iniimafe 
Acquaintance with the important Subjects to which the Work relates. 

' I have, &c. 

(Si^ed) R. D. Mangles, 

Officiating Secretary to the Government of IndiS. 
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ifo. a:' 

R. D. Manouss Esq. to Sir'CHAftu« MotcjUje®, Biart.» 0.C3. 

’ (Le^slativc Department, No. 30-) , 

HonotiraWe Sir, Fort William, 13th Fefaruary 1838. 

1 AM directed by the Honourable the President in Council to fyrWfrd, for 
your Information, and for any Observations with which you may be disposed 
to favour the Government, a Copy of the proposed Peni^ Code submitted by 
the Indian Lattr Coinraissioners. 

I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


lli« Honour iu (^nuMil n qut' N tlial tlio 
“ Rlurlit HoiioiirabU' tin* GmMnior in touiuMl 
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** truutii«tcMi, witli « view to itM Uiiitrilmtion to 
“ tin moHt intoUiFcut M< uiIkth of tju Native 
*' Oommwnity under \our Priwdciicj , and will 
*" iiifiiriij him an to tl»c Mcuiim nMiilatihWur liic 
“ f)roui|)t and MiUinfactoit of the 

\\ orh of Ti’anHliithni, innmleHily ri'quimig 
** mucii h<»tli of Ahihtj and Caro.” 


No. 52. 

R. D. Mangles Esq. to W. H. Macnaohten Esq. 

(Legislative Department, No. 176.) 

Sir, Fort William, 26th February 1838. 

1 AM directed to acknowledge the Receipt of your Letter dated the 
12tb instant, and to request that you will inform the Right Honourable the 
Governor (iencrul of India, in reply, that it was by no means the Intention of l^hc 
Honourable the President in Council to intimate by the Letter to the Honour- 
able Court of Dii*ectors to which his Ijordship refers any Intention on the 
Part of the lucgislativc Council to enter instantly, or without a previous careful 
Collection and Collation of the Opinions of all Public Bodies and Individuals 
qualified to afford useful Information upon the Subject, on a Discussion of the 
I )rnf‘t of a proposed Penal Code submittt'd by the Indian Law Commission. 

2. My Letter of the 12th instant to the Address of Mr. Officiating Secretary 
Thomason (Communications corresponding with which, with suitable Ad- 
ditifuis, especially in the Two tirst-rnentioned Instances, that quoted on the 

Margin*, have been made to the Governors in 
Council of Madras and Bombay, and to the 
Deputy Governor of Bengal,) will have ap- 
prized his Lordship in some measure of the 
])reliniinary Steps which his Honour in Council 
has deemed it proper to take, in order to obtain 
Possession t)f some of the Materials upon which 
his Deliberations on the proposed Code might eventually be founacd. Her 
IVlajcsty’s Judges and the Law Officers of the Company at each Presidency, as 
well as the Recorder in the Straits, have been severally addressed to '‘the same 
Purport. A Copy of the Letter written by the Board to the several Judges is 
appended, for his Lordship’s Perusal. 

3. From the foi-egoing hixplanntion the Right Honourable the Governor 
General will perceive that the Sentiments of his Honour in Council with 
respect to the Manner in which the Discussion of the proposed Penal Code 
should be entered upon accord in the main with those expressed in your. 
J.«ettcr under Reply- The Assurance given to the Honourable Court only 
intended to imply that the important Subject. of that Code would command 
the earnest Attention of the Legislative Council, and that the Result of their 
Deliberations on it would be duly communicated to the Authorities in England, 
the President in Council never having contemplated such an Undertaking as 
the Examination of the whole of the vast Field over which .the Work ot the 
l.,aw Commission extends without previously calling in the Aid of Ihe best 

informed Minds in India, both European and Native.* 
The Time which the Collection or Information froQi 
these Sources will occupy will enable the Honourable 
Court to Ihltiish the Legislative Council, as his Lord- 
ship has anticipated, with Instructions upon such 
Points of Discussion as “ have Relation' to the great Principles of Jurispru- 
dence,” and will likewise allow foil Scope for the general Expression of 


• Honour In Oomirll 
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PuUio ^ MedimP oft&e l^a* tir hy Musect tionmmnicationa 

to ‘ ’ ''^ 

4, L^pidhipiilk possesaon both of the general Views 

of ^e Council an4 of the Sti^ that haare been actually taken to 

carnr them itito effect, I am directed to request that he will favour the President 
in C^mgtc# his Oj^ton, whether, with reference to Paragraph 4. of your 
I^ter, any mme particular Means should be used to elicit the Smitiments of 
any Phblic Authorities^ either generally, or, as suggested by the Governor 
General^ by requesting “ the Judges of each Court to undertake a more 
“ particular Examination of some distinct Chapters of the Code.’’’ 

I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 63. 

W, H. Macnaghtrn Esq. to R. D. Mangles Esq. 

(Legislative.) 

Sir, . Simla, I3th April 183S. 

I AM desired to acknowledge the Receipt of your Letter, No. 176, dated the 
26th February last, with its Enclosure ; and with reference to the Fourth Para- 
^aph of that Communication, to state that the Right Honourable the Goveraor 
General is of opinion that it will be expedient to consult the Judges of the 
Sudder Courts at each of the Presidencies and at Allahabad on the l*rovisions 
of the Code; and they should be particulaily requested to state their Opinion, 
not only as to whether Provision is made iu the CJode for the different Offences 
which are prevalent in India, but also as to tlie Necessity of the proposed 
Enactments, and the Adaptation of the proposed Penalties with reference to all 
the Circumstances of the Country, and to the Habits and Keelings of the large 
and various Population which will be affected by them. 

2. With regard to the Mode of delivering tbeir Opinion, his Lordship thinks 
that it may with Propriety l)e left to each Court to determine whether their 
Op inion should he pronounced on the entire Code, or whether some separate 
Chapters should also more particularly be reported on. To his Lordship it 
appears that the accurate and close Examination of some distinct Chapters must 
be considered nearly indispensable to the Formation of a satisfactory .ludgment 
on the Work. 

I have, Ac. 

(Signed) W. H. Macnaghten, 

Secretary to the Govemment of India 
with the Governor General. 


No. 64. 

R. D. Mangles Esq. to F. J. Halltoay Esq. 

(Legislative Department, No. 154.) 

Sir, Council Chamber, 7th May 1838. 

In continuation of my Letter No. 48., dated the 12th* February lust, I am 
directed by the 'Honourable the President in Council to request that the 
Honourable the Deputy Governor will be pleased to cause a Copy of the 
accompanying Commumcation, received from the Secretary to the Government 
of India witn the Right Honourable the Governor General, under Date the 
13th ultimo, to be forwarded to the Sudder Court at this Presidency, for 
their Information and Guidance in their Examination of the proposed Criminal 
CJode. 

I have, &c. 

( Signed) R. D. Mangles, 

Officiating Secretary to the Govemment of India. 


(aes.) 


No. 55. 



■ No. 881" 

• , t r ^ 

E. 0. Manojles Esq* to H. CmAiaim ' 

(^legislative Department, No. 3i9.) • ^ 

•Sir, Fort 'iilfilllam, 7^ Mfiy 1838. 

Inr continuation of my Letter No. 88., dated the 12tlii Pel^ary last, I am 
directed by the Honourable the President in Council to request th^ the Eight 
Honourable the Governor in Council will be pleased to cause a Obpj of the 
accompanyinff Communication, received from the Secretary to the Government 
of India with the Eight Honourable tHc Governor General, under Date the 
13th ultimo, to be forwarded to the Sudder Court at Fort St. for 

their Information and Guidance in their Examination of the proposed O^minal 
Code. 

1 have, &c. 

( Signed) E. D. M angles, 

Officiating Secretary to the Government of India. 


No. 56. 


* E. D. Mangles Esq. to L. E. Eeio Esq. 

(Legislative Department, No. 320.) 

Sir, Fort William, 7th May 1838. 

In continuation of my Letter No. 103., dated the 12th February last, I ,am 
flii*ected by the Honourable the President in Council to request that the Eight 
Honourable the Governor in Council will be pleased to cause a Copy of the 
jicctnnpanying Communication, received from the Secretary to the Government 
of India with the Right Honourable the Governor General, under Date the 
13th ultimo, to be forwarded to the Sudder Court at Bombay, for their 
Information and Guidance in their Examination of the proposed Criminal 
( hde. 


I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 57- 

R. D. Mangles Esq. to J. Thomason Esq. 

(Legislative Department, No. 321.) 

Sir, Fort Williain, 7tb May 1838. 

In continuation of my Letter No. 68., dated the 12th Februarydast, I am 
directed by the Honourable the President in Council to request that the Eight 
Honourable the Governor General in charge of the N. W. Provinces will be 
pleased to cause a Copy of the acconmanying Communication, received from 
tlie Secretary to the Government of India with the Eight Honourable the 
Governor General, under Date the 13th ultimo, to be forwarded to the Sudder 
('ourt at Allahabad, for their Information and Guidance in their Examination of 
the proposed Criminal Code. 

* 1 have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 58. 

- The Members of the Indian Law Commission to the Honourable; the 

President in Council of IwmA. ’ 

(Legislative.) 

Honourable Sir, Indian Law Commission, 28d FebniUMy< i|f36.^) . 

reference to, the lOtb Paragraph of Mr. Hacaaghtm’s our 

SeciiEttaijiy, 4a^ the .^th June 1837, bav^. tbo liemour ^ infrom ^opgeill^our 

in 
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ia CouncO; to tbe J^striuitiit^ contained in that Paragraph, we 

are now enttn^ apoa the Preparation of an Outline of auc^ a System of Civil 
and Criminal Plooe^re aa ih the actual State of our iofonnation may appear to 
us beat adapt^ to the whole or to the Tarious Parts of the Territories of tlx 
Ea$| India Cloiippwijf, 

3*^ Ik, aaaouncuig, however, that we arc about to be so engaged, wc feel it 
incnmbcmt upon us to observe, that if we were called upon to prepare a Code 
of -Ovil and Criminal Procedui*e wc shall have no Hesitation in saying that 
before such a Twk could ^ iMcomplishod it would be necessary tor us, oi 
som0 OI us, to visit the Territories suh^ct to all the Indian Frcsiclencies, for the 
Purpose of instituting Inquiries of a ^ture too minute to be effectually carried 
on elsewhere than in the Neighbourhood to which they relate, and tnat even 
with respect to such an Outline as will enable your Honour in Coxmcil to judge 
at what Cost a Code formed by .filling up its Details could be kept in 
Operation, it will be impossible to foresee with Certainty how far the Pro- 
visions which we may recommend in such an Outline, if drawn up by ns 
without moving from Calcutta, may bear the Test of that local Inquiry which, 
as we have just said, must in our Opinion precede the Completion of the 
Code. 

3. A good many of the miscellaneous References alluded to in the lOth 
Pai’agrapn of Mr. Secretary Macnaghten’s Letter of the 5th of June 1837 
have since been replied to separately ; a very few still remain for special Con- 
sideration; and the Remainder, which appear to us to relate to Subjects that will 
be best considered in connexion with general Codes of Civil Law or Civil or 
Criminal Proceedure, will be noticed shortly in One general Communication to 
your Honourable Board. 

We have, &c. 

(Signed) C. II. Cameron. 

F. Millett. 

J. Young. 


No. .59. 

R. D. Mangles Esq. to W. H. Macnaghten Esq. 

Legislative Department (No. 182.) 

Sir, Fort William, 5th March 18.38. 

I AM directed to request that you will lay the accompanying Copy of a 
Letter from tlie Indian Law Commissioners, dated the 2.3d ultimo, Ix-fore the 
Right Honourable the Governor General of India, and solicit an Expression of 
his Sentiments thereon, informing his Lordship, at the same Time, that, notwith- 
standing the possible Drawback on the Value of the Information called for, 
pointed omt by the Commissioners, the Honourable the President in Council is 
of opinion that they should be instructed to proceed in the Preparation of an 
Outline of such a System of Civil and Criminal Procedure as in the actual 
State of their Information, may appear to them best adapted to the whole or 
to the various Parts of the Territories of the East India Company. 

I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No, 60. 

W. H. Macnaohten Esq. to R. D. Mangles Esq. 

(Legislative Department, ) 

Sir, Camp at Mahiui, 26th March I838i 

I AM directed by the Right Honourable the Governor General of India to 
acknowledge the Receipt of your Letter dated the 5th instant, submitting Copy 
of a Letter from the Law Commissioners dated the 23d ultimo, and scdiciting 
the Sentiments of the Governor General on the Preparation of an Outline of 
such a System of Civil and Criminal Procedure as may appear best adapted to 
the whole or vtaidus Parts of Ike Territories of the East India Company. 

(268.) F 4 2. In 
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2. In replj P'ara desired to oTbserve^ tl|at the Governor General concurs in 
tile Opinion' citp^scd On this Occasion hy th^‘ Hohouralde the I'ksident 
in Council, and nis Lordship is of opinion ’that, at least in the present State Of 
thh Connnissiou, it would not be desirable that th«^ should i^juit.the Presidency 
br separate. The Preparation of the Code may ^ on according to the actual 
State of the Inibrmation possessed by the Commissiemers. If deemed neces* 
sary, previously to the Completion of the Code, the several Districts 6f the 
Country may be visited by the Commissioners, either collectively or indi* 
vidually, as may seem most expedient. 

J have, &c. 

(Signdj W. H. Maonaohtsjs, 

Secretary to the Government of India 
with the Governor General. 


No. 6l. 


R. D. Manglls Esq. to C. H. Cameron, F. Mkxett, and J. Young, Esquires. 

(Legislative Department, No. l.'JS.) 

Gentlemen, Council Chamber, l6th April 1838. 

I am directed to acknowledge the Receipt of your Letter dated the 23d of 
I'chumiy last, and to inform you, in reply, that the Honourable the President 
ill Council is of opinion, alter consulting the Right Honourable the Governor 
General upon the Subject, that m the present State of the Commission it 
nould not be desirable flmt j'ou should quit the Presidency or separate, and 
consequently that you should proceed in the Preparation of an Outline of such 
a System of Civil and Criminal Procedure, as in the actual State of your 
Information may appear to you best adapted lo the whole or the various Parts 
of the Territories of the East India Company. 

I have, &c. 

(Signed) R. D. Mangles, 

Officiating Secretary to the Government of India. 


No. 62. 

Extract from the Proceedings of the Honourable the President of the 
Council of India in Council, in the Legislative Department, under Date 
the 8th October 1838 (No. 353.) 

H. Ciiamier Esq. to R. D. Mangles Esq. 

(Judicial Department, No. 39.) 

Sir, Fort St. George, 6th April 1838. 

With reference to the concluding Paragraph of your Letter of the 12th 
February last. No. 88., I am directed by the Right Honourable the Governor 
in Council to transmit, for the Information oi‘ the Honourable the President in 
18 SS, Council, the accompanying Copy of a I^jiter from the Register to the Foujdarec 
Udalut, stating the Opinion of that Court as to the lianguages into which the 
proposed PciiS Code prepared by the Indian Law Commissioners ought to be 
immediately translated, and the best Means in their Opinion availabfe at this 
Presidency for the prompt and satisfactory Execution of the Work of 
Translation. 

2. The Right Honourable the Governor in Council concurs with the Judges 
in thinking that it will be sufficient for every useful Purpose if the proposed 
Code be translated into Tclo()g:oo and Tamil, as they are the Two principal 
Languages spoken in the Provinces under this Presidency ; but his Lordship 
in Council considers that, in order to combine Economy with Expedition and 
AccuraCT in the Performance of the Work, it will be expedient to ei^oy 
Mr. C. r. Brown to make the Teloogoo Translation only of the proposed Cod?, 
whence the Tamil Translator to Government will have no Difficulty in 
it translated into Tamil, and be accordingly requests the Sanction m the 
' the President in Council £cxt the Adoprion of>this Measure. 

3. The 
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3. the in'Cotmdl ie of opinion that it 

would ' to nBsdiuietate Hr* Brown bv a Donation for the entire 

Work <*t Tv^ljKra(m» instead of by a .monthly salary ^ and his Lordship in 
Conned desires to leave it to the Honourable the Presideiit in Council to deter- 
mine die Amount of Donation to be accordingly granted to him, merely 
observing* that as Mr. Brown is precluded from being appointed to any Office in 
the PtO'mc®? under this Presidency, except in the Political Department, as will 

tio^r tmo th« Bononnbto Court, dated SOth Septombor bc SCCn from thc Letters noted in the 

Margin, which are already before the 
j«nu«Ti888. Supreme Government, he at present holds 
Bo,s.,ruu«rwh ft. only the Situation of Persian Translator 

to Government on a Salary of Rs. 400 per Mensem. 

4. I am also directed to request, if the Work of translating thc proposed 
Code into the Persian Language has been undertaken in Bengal, that a few 
Copies of it in that Language may be reserved on account of this Presidency, 
for the Purpose of being distributed to the most intelligent Members of the 
Mahoinedan Community under this Presidency ; and to state that the J udges 
have, under this Date, been called upon .to report thc Number of Copies which 
will be required for this Purpose, and that a Copy of their Reply, as soon as 
received, will bc forwarded for your Information. 

I have, &c. 

(Signed) H. Chamieh, Chief Secretary. 


Copies 

pour ProvlncUtl Courts, Three Copio* 
wacb - - . • - 

Twftlvo Zillah JudMW - • • 

jFElffht AH<d»tant Judgtvi 
Prlitoipal Hudder Amoon, llonoro 
Kinetoon 

Thirteen District Ma^^intratos - 


12 

12 

8 

1 

19 

13 


Foujdaroo Udalut 
Mr.CtisamaJor 


65 

6 


71 

I 


72 


Enclosure in No. 62. 

Wu Douglas Esq. to the Government of India. 

(Foujdarry Udalut, No. 105.) 

Foujdarry Udalut, Registrars Office. 

Sir, 26ih March 1838. 

With reference to Paragrapli 1. of the Minutes of Con- 
sultation under Date the 14th instant, 1 am directed by 
the Judges of the Court of Foiijdaree Udalut to trans- 
mit to you the accomjianying Indent for Seventy-two 
Copies of the proposed Penal Code, Sixty-five Copies of 
which the Judges propose distributing for the Opinion 
of the several local Officers designated in the Margin. 

2. The cl lief Native Langua-ges into which, in the 
Opinion of the Court of Foujdaree Udalut, the proposed 
Code need to he immt»diatcly translated at Madras, are 
Tamil and Teloogoo, and as the Tamil ami Teloogoo Translators to Government, aided 
by their small Establishments, are not of themselves likely to be equal to effect the 
prompt and satisfactory Execution of the Work, it occurs io the Judges that it might be 
best accomplished by a Committee of Natives, superintended by the Tamil tuid Tmoogoo 
Ti'anshitom to Government and Mr. C. P. Brown, whose extensive Knowledge of the 
vernacular Lan^agos of Southern Imlia, but particularly of Teloogoo, renders it, in the 
Opinion of the Court of Foujdaree Udalut, highly desirable that his Services in particular 
should be secured for the Superintendence of the Work. 

3. The Court apprehend tliat the Reverend Mr. Taylor, employed in the Examination 
of the McKenzie Manuscripts, under Orders from Government, with others connected with 
the College, might also aid in it, especially in the Tamil Version, 

4. A I^rsian Translation of the proposed Code will, tlie Court conclude, be prepared 
In Bengal, and from thence the Judges would suggest that Copies be procured for Distri- 
butioji to tlxe most intelligent Members of the Mahoinedan Community under tliis 
Presidency, 

(Signed) W. Douglas, Registrar. 


No. 63. 

, lip Chamier Escj. to R. D. Mangles Esq. 

(Judicial Department* No. 404.) 

Sir, Fort St. George, IQth April 1838. 

’ With reference to the concluding Paragraph of my Letter dated the 
6th instant, No. 353, I am directed by the Right Honourable the Governor in 
Council to ttandnxi^ fiir the Information of the Honourable the ^President 
(263a) - O in 
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in Council, the annexed Copy of One from the Riqirtster Of the 'FcraMaree 
Udalnt^ stating the Opinion of that Court thiii Fiilty CopleB of the F^ian 
Trtoslfltion of the proposed Penal Code will he required fo^ jDistnbtition 
amongst the Members of the Mahomedan Community under this Presidency, 
tmd to submit the Request of his Lordship in. Council that this Number of 
Copies may be reserved for the Use of this Government, if tlie Translation of 
the proposed Code into Persian has been undertaken in Bengal. 

. I have, See, 

(Signed) H. Chamieh, Chief Secretary. 


No. 64. 

W. Douglas Esq. to the Chief SEcnETABV to Government. 

(Foiydaree Udalut, No. 129*) 

Foujdarcc Udalut Registrar’s Office, 
Sir, 14th April 1838. 

With reference to the Order of GoVemment of the Cth instant, No. 372, I 
am directed by the Judges of the Court of Foujdarcc Udalut to state their 
Opinion that Fifty Copies of a Persian Translation of the proposed Penal Code 
will be sufficient for Distribution amongst the Members of the Mahomedan 
Community under this Presidency. 

(Signed) W. Douglas, Registrar. 


No. 65. 

T. H. Maddock Esq. to II. Ciiamieb Esq. 

(Legislative Department, No. 781.) 

Sir, Fort William, 8th October 1838. 

I AM now directed to acknowledge the Receipt of your Letters noted in the 

L. tier, dated flth A, .niwM No with 1 n< loburc Margin, to tlic Addicss of Hiy Predcccssor, 

iHth April iHw No tu4 Subject of translating the proposed 

Criminal Code into the I.ianguagcs current in the Territories subject to the 
Presidency of Madras ; and the President in Council has instructed me to state 
in reply, that, pending the laborious Revision which the proposed Code must 
undergo, the Goverinneut of India has refrained from ordering its Translation 
into J’ersiau or the vernacular Languages of the Provinces subject to the 
Presidency of Fort William, and his llonour in Council is of opinion that the 
Translations proposed by the Madras Government should for the same Reason 
be deferred. 

2. It is, however, in the Contemplation of his Honour in Council to cause a 
Translation to lie made in the Persian Language, if not in any others, of some 
particular Chapters of the proposed Code, for the Purpose of being submitted 
to Mahomedan l^awycrs, and when this shall be effected a Number of Copies 
of the Work will be sent to Madiws, for Reference to the Mahomedan Lawyers 
in that Presidency. 

I have, &c. 

(Signed) T. H, Mapdock, 

Officiating Secretary to Government of India. 


No. 66. 

Extbact from the Proceedings of the Honourable the President of the 
Council of India in Council in the Legislative Depariment, under Date 
^ the .3d December 1838, No. 2,429 of 1838. 

J. P. WiLLouoiiiJv Esq. to the Officiating Secretary to the Government of 

India in the Legislative Department. 

(Judicial Department, No. 31.) 

Sir, Bombay Castle, 10th November 1833. 

{ AM directed to adknowledge the Receipt of your Letters dated tW 12th 
of February and 7th of May last, No. 103. and No. 32^0, requesting the Opinion 

of 
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of this of^t^^Sudder Fdtijdacee Adawlut, and other 
PubUd ead' Imdividoakj on the Subject of the new Penal Code 

pneptfred we Ini^aa Law Commission, and the Native Languages into -which 
U sWdd bo translated. 

®jQwertWrt«4*»iwtetTO MaJttnBifcw,Ko.ia7a 2 . With reference to the Fourth Para- 

graph of your jUtter dated the 12th of 
iiepiiSiion. dated tthAugruiit 1888 . February, 1 am instructed to transmit to 

you, for the Purpose of being laid before the Goveipment of India, Copies of 
the Correspondence indicated in the Margin relative to the proposed Transla- 
tion of the Code, and to inform you, that the Information called for on the 
other Points will be furnished as soon as Replies have been received from 
the several Authorities and Individuals to whom (/opies of the Code have 
been sent. 

3. Lieutenant-Colonel Vans Kennedy, the Oriental Translator at this Presi- 
dency, having l>een consulted as to the best Mode of giving PjfFeet to the 
Wishes of the Government of India on the above Subject, stated, that it is 
indispensable that the Code should be translated into Mahratta and Guzernttcc, 
being the Two principal Languages used on this Side of India. At the same 
Time he declared it to be his Opinion that it would be impracticable to trans- 
late it into any vernacular Dialect of India accurately and intelligibly. 

4. The Honourable the Govenior in Council considering that no such Dilfi- 
culty is anticipated in translating the Work in question into Bengallee, cannot 
conceive that there will be the Impossibility stated by the Oriental Translator 
of rendering it into Mahratta and Guzerattce, for whatever Difficulty there 
might be in understanding the precise Language of the Definitions, the Illus- 
trations render all plain ami easy, and these Illustrations arc of course to form 
a Part of the proposed Translation as well as the I>e(initions. 

The View thus taken by Government was accordingly communicated to 
Colonel Vans Kennedy, with a Request that he would report whether the 
Ob)Cction which he had urged continued to exist, and he replied that, having 
been previously aware that the whole of the Code should be translated, this 
Circumstance did not alter the Conviction he had expressed in regard to the 
Impracticability of translating it. y ^ 

Ilis Honour in C’ouncil, however, will observe, from the ( *orrcspoAGUcf>- 
wlxich accompanie<l my Letter dated the 3d instant, No. 2,127, reconmiTOding 
the Appointment of Mr. Bettington, an Assistant to the Collector of Belgaum, 
to the Office of Cauarese Translator to this Government, that that Gentleman 
has offered to undertake the Duty of translating the Code into Canaresc, which 
is the Language chiefly used in the Dliarw'ar and Belgavxm Collectorates. 

1 have, See. 

(Signed) J. P. WiLLoxTOHnY, 

Secretary to Government. 


Enclosure 1 in No. 66. 

J. P. WiixouoHnY Esq. to Lieutenant-Colonel Vans Kennedy. 

(Judicial Department, No. 1,278.) 

Sir, Bombay Cjistle, 22d June 1838 

I AM directed by tlie Right Honourable tho Governor in Council to transmit tJic 
accomj>anying Exti-act, Paragraph 4, of a Letter from tlie Officiating Scendary to the 
Government of India, dated the 12th of February last, and to retpiest that you will 
favour Government with your Opinion ns to the Is'st Mode of giving Effect to the 
Wishes of the Government of India regarding the Native Languages into which the new 
CriiaiDal Code ought to be immediately translated. 

I have, frc. 

(Signed) J. r. WlLiLOUGHtlY, 

Secretary to Government 


Enclosure 2 in No. 66. 

Lieutonaiit-Colonel Vans Kennedy to tho Government op Bombay. 

Sir, ' ’ Bombay, 23d June 1838 

In reply to your LeV^ of Yesterday's Date, I have the Honour to submit ilm Right 
Honourable the 'GeVenlxor in Council that^as distinct Languages prevail in the Two 
(263.) G 2 • piindpal 



( « ) 


prit][(^{>a] tKvwons of the iSombaj Presidency; it JWeauk to me indispensable that the 
proposed Penal Code should be tirahalated into Midnutta and Ouaerattee, in order to 
render it understood by the Natix^Oa of tliose Tw6 Kroviuoea Bai l bett lea-ve to avidl 
myself of this Opportunity to state, that it appears to me, after a carend fixamination 
of tiiat Code, that it will be impracticable to translate it into any venuicular Dialect of 
India accnirately and intelligibly, for the Iaw Commissioners themselves admit, in the 
Letter prefixed to it, that they liave been obliged to have recourse to Explanations and 
Illustrations for the Purpose of elucidating their Definitions, becaxise euc/i D^/»4tiofU» 
standing by Htemselves migffi repd and perphx tJis Bsader, and would, jt«thaq>s, he 
fully compre/tenfied only by a few Stud&rds after long AppUeation. According, tliere- 
fore, to his Admissious, even the English Reader would be at a loss to undeirstand the 
Code ; and it need scarcely bo observed tliat the Practicability of translating from one 
Language into another with Clearness and Aecuraty depends entirely on the Perspiouity 
and Intollirfbility of the Original to bo translated, with regard, in particular, to tli© 
vemaculjvr Dialects of India, unless the Style of the Original be perspicuous, concise, 
and the Meaning free from all Ambiguity ; and in these l^quisites the |iropo8ed Penal 
Code is singularly deficient. It would in my Opinion be impracticable to translate it 
into any One of them in sueli a Manner as would lie comprehended by the Natives. 

1 have, &c. 

(Signed) Vans Kennedy, 

Oriental Translator to Government 


Enclosure 3 in No. 66. 

(Judicial Dejairtmont, No. 1,633 of 1838.) 

J. P. WlDLOUGUBY Esq. to Colonel VANS KENNEDY. 

Sir, Bombay Castle, 3d August 1838. 

I AM directed to acknowledge the Re<*eipt of your Letter, dated the 23d June last, 
stating your (*ouviction of fhe Impracticability of accurately ami iutcUigihly translating 
the proposed Penal Code into any of the vernacular Dialects of India. 

2. In re])ly 1 am instructed to inform you, that jw (lovej’nment lias been given to 
tmderstand that no Difficulty is anticipated in translating the Work into Beugallec, the 
llonourahle the Governor in Council cannot imagine tliat there would be the Impossibility 
stated liy you in rendering it into Maliratta and Guzerattce, the Two Languagi>s 
pry^cipaliy used on tliis Side of India, for whatever Difficulty there might be in 
ulldbrstandiug the j)reeise Language of the Definitions, the Illustrations render all plain 
attd easy, and the.se IIluHtraiions, I am deaired to acid, are to form a Port of the pi-oposed 
Translations, as well as the Definition.s. 

3. As, therefore, the Impossibility of translating the C*sle so as to lx* intelligible to 
Natives is not anticijiated in Bengal, I am instructed to request that you will favour 
Government with your further Rcqiort, whether the Objections which you have urged 
woxild continue to exist when it is considered tliat the Illustrations os well as the Code 
are to be translated. 

I have, &0. 

(Signed) J. 1?. Wii,i.onanBy, 

Secretary to Government. 


Enclosure 4 in No. 66. 

Colonel Vans Kennedy to the Goveknment oe Bombay. 

Sir, Bombay, 8th August 1838. 

1 H.VVB the Honour to acknowledge the Receipt, on the 6th instant, of your Letter of 
the 3d instant, and in reply to tlie concluding Paragrajih I beg leave to submit to the 
Honourable the Governor in Council that, having been aware that it was intended tluit 
the whole of the proposed Penal Code should be translated, tliis Circumstance does not 
alter the Oonvictiou which I have token the libeity of expressing with respect to the 
Impracticability of translating that Code accurately and intelligibly into the vernacular 
Dialects of India. 

2. That Conviction proceeded from the Language and Arrangement of the Code being 
so entirely dissimilar to the Native Idiom and to the Mode of Comiiosition customary in 
those Dialects ; for it deserves to be consddored that the following idiomatic Pecnlianties 
exist in Maliratta and 1 believe in evoiy otiier vcmaoulftr Dialect : 

There is no Euture answering to the English shall; tliere is no Subjunotive or Potential 
Mood ; there is no passive Voice, although the present, post, and future Tenses of that 
Voice may, in some Cases, be expressed by a particular Construction. 

An intmediaU Object cannot be the Nominative to an active Verb ; in genonU the 
Nominative to the Verb must be expressed, end, consequently, «n English 'tSenteuce in 
the impeMional Form cannot be translate^untU the proper Nominative to the Verb is 

ascertained. 
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Ancl &om this.I>eficiwcy/itt JFonas it nocessarily foUcwa that, iniless 

each Sentence of iJii© SBlr^glish Original ie conejae, perspicuous, and &ee from all prolix and 
involved Constnm^on, H impracticable to troinslate it accurately itud intelligibly. 

3. But the followiiipj Examples will be sufficient to show that the Style in which tlie 
proposed Penal Code is composed is singularly deficient in Conciseness and Perspicuity, 
and that the Construction of the Sentences is both prolix and involved : 

Paragraph 296. Whoever does any Act or omits what he is legally bound to do, with 
the Intention of thereby causing or with the Knowledge tli^t he is thereby likely to 
ciiujae tlie Death of miy Person, and does by such Act or Omission cause the Death of 
any Person, is said to commit the Offence of voluntary culpable Hoinidide. Page 76, 
PaxuignipU 70. Nothing which is not intended to cause Death is an Offence l)y reason of 
any Harm which it^may cause, or be intended by the Doer to cause, or he known by the 
Doer to l>e likely to cause, to any Person for whose Benefit it is done, in good Faith, and 
who has given a free and iutolligcnt Consent, whether cxi>rcss or iiiiplled, to suffer that 
Harm, such Consent not having been obtained by wilful Misrepresentation on the Part 
of the Person who does the Tiling. Page 14, Paragraph 87. Assault: A Person is said 
to use Forc^ to another if he causes Motion, or Change of Motion, or Cessation of Motion 
to that other, or if he causes to any Substance such Motion, or Change of Motion, or 
Cessiition of Motion as brings that Substance into Contact with any Part of that other's 
Body, or with anytliing which that other is wearing or carrying, or with anything so 
situated that such Contact affects the other's Sense of Feeling ; provided that the Person 
causing the Motion, or Change of Motion, or Cessation <.)f Motion causes that Motion, 
Change of Motion, or Cessation of Motion in One of the Three Ways herein-nfter to he de- 
scribed : — First, by his own bodily Powesr ; secondly, by disposing any Substance in such a 
Manner that the Motion, ol* Chaiig <2 of Motion, or Cessation of Motion takes place witlanit 
any further Act on Ins Part, or on the Part of any otlier Person ; tliirdly, by indiu ing 
any Animal to nn^ve, to change its Motion, or to cease to move, l^ige 87, Paragi'apli I O’t 
A IVtsoiv is said subsequently to abot tlie doing o{ a Tiling who, knowing that Thing to 
have been done, assists or attempts to assist, by any Act or illegal Omission, tluj Door <-f 
that Thing to avoid any evil Oon.so<iuenco of doing that Thing, or to derivt‘ from the 
doing of tliat Thing any Advantage, with a view to wdacli Advantage that Thing was 
done. Page 26, 

4. Siich is the Language in which the Enactments of tho proposed Penal Code are 
written, and this Language, in^my Opinion, admits not of being translated into any 
vernacular Dialect in such a Manner as would enable the Native to comprehend it, 

5. The Airangement also of the Code coniiibutes much to the Impracticability of 
translating it, for the Translator, in consequence of the Exceptions, Explanations, and 
llIustrationB being sejiarated from tlie Definitions, and treated of distinctly, is precluded 
from introducing into the Definitions such explanatory Words as would be requisite for 
removing Obscurity, and for adapting tho Native Idiom to so dissimilar a Language as 
English. An Example will perhaps render my Meaning dearer, and 1 may take the 
following : 

Paragraph 299, Voluntary culpable Homicide is vohintarif culpable Homteide iti 
Defence wdien it is committed by causing Death under sucli Ciivumstaiioes that such 
causing of Death would be no Offence if tho Bight of jirivate Defence extended 
to the voluntary causing of Doatli in Ciises of Assault not falling under any of the 
l>escriptions emmierated in Clause 76, or in Cases of Theft, Mischief, or Criminal 
Trespass not falling under any of tho Descriptions emunerated in Clause 79, Page 79. 
For it will, I think, be evident that the above Definitions, if translated literally, would 
be wdiolly unintelligible to a Native \ and yet, in consequence of the Arrangement ad(>]»tod 
in the Code, the Translator would not be at liberty to deviate in the least from the 
precise Words of the Definition, because its Meaning and Intent are to be ascertained by 
lleforenoe to the lllusti'ations and to tlie Chapter of general Ex c(*]) lions. 

6. It apjiears to me, also, that if the Penal Code be intended Ibr the Information and 
Guidance of the Natives, the Definitions, in translating wdiich Uio principal Difficulty 
consists, are altogether unnecessaiy ; for, without defining Honiicido and other DlTenccs, 
it Vrould be much more consistent with the Genius of their Language, and writh tlieir 
Modes of thinking, wore the Act which is to incur Punishment to be described in so 
plain and simple a Manner that a Man of common Understanding wM>uld from reading 
the De:sscription at once comprehend what it was that he was prohibited from doing. 
But such Information is not afforded by the proposed Penal Code, for the precise Kind 
and Degi'ee of on Offence cannot be ascertained from it unless the different Passages that 
lie scattered through it under the Designations of Ex]>lan#ition, Exceptions, Illustrations, 
and Abetmei^t ore first examined and considered. This Code, therefore, appears to mo 
to Vie in every resjxect unadopted for the Natives of this Country, for they arc not 
sufficiently educated or accustomed to Reflection to admit of tlieir undertaking siu^li an 
Exercise of Judgment, tod of eliciting from what is vaguely and obscurely written its 
true Intent and Meaning. 
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7. Vnm, thorofore, 1 took tUe Hborty of einreaoing my Conviotta thot it wpoW Ijo 

iinpra<2ticab]e to make an accurate and mteJjigible Tranalatioh of the propo^a .reiial 
Code, 1 tulverted, not only to the mere rendering of it from Knglis lt into Manratm or 
any other voniaealar Dialect, hut also to what I understand to be the ‘Intention of the 
Oovemm ent of India, namely, that tl»e Code should bo so tranahited as to enable- the 
Natives to comprehend its Enactments with Facility and without Mistake. I may in 
conse<{uence be permitted to observe, tliat 1 am convinced that were the Code to be 
placed ill the Hands of Natives well acquainted with English, tliey would, not be able to 
understand it ; for tlie Layf Commissionei-s themselves admit,. in the Letter prefixed t^i it, 
that t?ir, Di’finitl'Ons may repel and perplex the Reader, a/nd would perhctpa be fully 
•mulcvHtood bf only a fev) Sludente after long Application. It cannot, dierefore, be 
expected that any Traiislution of that 6ode would remove the Obscurity which is thus 
admitted to exist in tlxo Original, or would render it more adapted to the Comprehension 
of the Natives. 

1 have, &c. 

(Signed) Vans Kennedy, 

Oriental Translator to Government. 


No. 67. 

T. H. Maddock Esq. to J. P. WiLLOx;oHr.Y Esq. 

(Ecgislative Department, No. 8/9.) 

Sir, Fort William, 3d Dccemlier 1838. 

In reply to your Letter of the 1 0th ult., No. 2,4297 and its Enclosures, on the 
Subject of the Translation of the proposed Penal Code, 1 am directed to 
transmit, for the Information of the Honourable the Governor in Council, Copy 
of a Tjettcr on the same Subject which, by Orders of the Honourable the 
President in Council, was addressed to the C^iicf Secretary to the Government 
of Madras on the 8th October last. 

I liavc, .&c. 

(Signed) T. H. Maddock, 

Officiating Secretary, Government of India. 


No. 68. 

W. Chamieu Esq. to J. P. Guant Esq, 

(Judicial Dcpart.ment, No. 66.) 

Si)’, Fort St. George, 4th January 1839. 

I am directed by the Right Honourable the Governor in Council to tran.smit 
to you the accompanying l‘)xtract (Paragraphs 32 to 34) from the Proceedings 
of the Court of Foujdaree Udalut, dated 20th S<mtembcr 1838, and of the 
Papers alluded to therein, with the Observations of Government passed thereon 
under this Date, and to request that they may be referred to tlxe Indian Law 
Commissioners for their Consideration. 

I have, &c. 

(Signed) W. Chamieu, Chief Secretary. 


Enclosunx in No. GS. 

Extract from the Proceedings of the Foujdaree Udalut, dated 20th September 18S8, 

No. 250. 

Paragraj)!) 32. The Second Suggestion is offered by the Head of Police of -Calegherry, 
and is to the Effect that Heads of Police be vested with Authority to inquire into petty 
Case.'^. of using false Weights and Measures. 

33. The Magistrate i.s of opinion tliat this Suggestion should be adopted. He observes 
that the Offence of using false Weights and Moutures is a pubUc Injury, which falls with 
the gi’eatest Severity upon the Poor, " and removcwl as the European Authorities must 
necessarily be from tlie more remote Ports of the Di-'.triot, it appeals " to the Magistrate 
“ tliat there is no effectual Check uiion such Practices, apd tJiat the Offence should be 

inado 
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made liable to a greater local Cognizance than is now the Case/' and accordingly be* 
suggests that tlie Heads of Police should be authorized to receive and to try Complaints 
lor using false Weights and Measuresj and to punish by Fine within the Limit they 
^ are now authorizes by the Regulations to impose for other Ofh^nces, referring tlie Cast* 
“ to tl»e Magistrate for a heavier Punishment under the Provisions of Act XXXllI, ol 
‘‘ 1837, should tljey deem it called for/' 

34. The Power here proposed to be exercised by the* Heads of Police coidd be confcvixMl 
upon them onlv by a legislative Enactment ; but the Court of Foujdaree l]d;Jut are of 
opinion that Cnrcumstanccis do not call for Kjteciul Legislation on tlie Subject, and that 
it will be sufficient to await tlie Issue of the Criminal Code of Procedure, now in coinse 
of Preparation by the Law Commission, to whose Notice the Suggosiion may be 
brought 


Extiuct from the Minutes of Consultation under Date the tth January 1S39. 

Paragraph 6. The Right Honourable the Gewernor in Council ajiprovcs of tin* Sugges- 
tion of the Court of Foujditree Udalut, and resolves that a of these Pa ragrajdis, I'aru'^. 
and of tl)C Papers alluded to therein, be transmitted to the Governme.nt of India, with 
a Request that they may be referred to the Indian Law Commissionims, for th(‘ir (Con- 
sideration* 

(Signed) 11. CllAUlKH, (/liief Secretary, 


(Judicial Department.) 

ExtiiA(T from a Rejmrt from tlie Magistrate of Nellose to the Register of the Pros incial 
Court of Circuit, Northern Division, Masiilipatain, dated 15tli January 1838. 

Paragraph 7. * * * Tlie Second Siiggesiion is made by the C^degherry H(‘ad 

of Police, viz., tliat Heads of Police sh.ould be vested Avitb Authority to iuquinj iiito i>etty 
f^asea <J using false Weights and Mea.siir(*ft. 

8. * • * Tlie Suggestnm of the, ('iileghenT Head of Polica*, I tlunk, should 

be adojited. Tlui Offence (*f using false Weights and jMeasun*^ is a. jmblic Tnjiiiy w]ii(‘li 
falls witli the greatest Severity upon the Poor. Removed as the Kuropt*an Authorities 
must neijassarily be from the more remote Parts of the District, it ajijii^ars to me that 
there is no effectual C3ieck n])on such Practices, and that the Olfe, nee sliould be made 
liable to a. greater local Cognizance than is now the Case. The Heads of Poli(*e liavc 
in their several Districts the Means of luscerkiining the Exisituiei*, of snd an Abuse, and 
I am not aware tiiat there would bo any Obje(!tion to Heads of Poliet* ree<u‘ving and 
trying Complaints for using false Weights and Measures, and puiiisljing by Fine within 
the Limit they are now authorized by the R(*guIatious to imjiose for other Ohonces, 
referring the C^ase to the Magistral; for a heavier Puiuslinient iiiuler the Provisions «>f 
Act XXXllI. of 1837, should tliey deem it cal]e<l lor. 

(Signed) H. Ciiamikh, Cdiief Secretai’v. 


No. 69. 

H. T. pRtNSBP Esq. to H. CuAMIER Esq, 

(Legislative Department, No, 97.) 

Sir, Fort William, 18th Febniary 18.‘59. 

1 AM directed to acknowledge the Receipt of your I..etter No, 7., dated the 
4th ultimo, with its Enclosure, and iu reply to state, that before refen iug llu- 
Matter, as requested, to the Law Commission, the Honourable the President 
in Council washes to have the Opinion of the Judges of the Foujdary (.'ourt, 
wliether, as regards the Madras Presidency, they sec any Objection to passing 
Chapter XIII. of the Penal Code into a Law, in Supersession of all previous 
Regulation or Practice upon the Subject ; and whether they' think that auy 
further Definition of a false Balance, Weight, or Mcasuj c is requisite ; and 
whether the Proof of Intention in the 255th Section may create Difficulties ; 
and whether a Power ought not to be given of entering Shops and other 
I’laces for the Purpose of detecting false Weights, and Penalties imposed for 
obstructing Magistrates in examining' Weights. 
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Upon the Subject of Procedure with reference to the 13th Section of the 
Code, hi8 Honour in Council would wish to have the Opinion of the same 
Court whether they sec any Objection to the Punishment (viz., a Year’s Impri- 
sonment and indefinite Fine,) undergoing a material Modification, according as 
the Charge is brought before a Tribmm which has the Power of imprisoning 
for a Year and fining indefinitely, or lias only more limited Powers of Impri- 
sonment and Fine ; or whether the Charge should be confined to such Tribunals 
as can impose the whole Punishment imposed by the Penal Code ; also whether 
the JWer of a Year’s Imprisonment and indefinite Fine can be safely intrusted 
to a single Magistrate, and whether in the Cases under consideration there 
should be any Appellate Jurisdiction. 

1 have, &c. 

(Signed) H. T. Prinsep, 

Secretary to the Government of India. 


No. 70. 

H. CiiAMiER Esq. to J. P. Grant Esq. 

(Judicial Department, No. 646.) 

Sir, Fort St. George, 6th August 18.39. 

With reference to your Letter of the 18th Febraary last. No. 97 m T am 
directed by the Right Honourable the Governor in Council to transmit, for the 
Information of the Honourable the President in Council, the accompanying 
Copy of a Letter from the Acting Register of the Foujduree Udalut, explaining, 
that the Suggestion of the Magistrate of Nellorc, proposed to be referred to the 
Indian Law Commissioners, was to empower Heads of Police to receive and try 
Complaints foi; using false Weights and Measures, that the Enactment of 
Chapter 13 of the Penal Code would not meet the Object of that Suggestion, 
and that as no Necessity exists for specially enacting that Chapter, the Pro- 
mulgation of such an Enactment would be objectionable. 

I have, &c. 

(Signed) F. H. Chamier, Chief Secretary. 


Enclosure in No. 70. 

T. H. Davidson Esq. to the Chief Secrictary to Government. 

(No. 131.) 

Sir, Foujilareo Udalut, Ih'mster’s Office, 18th July 1839. 

1. 1 am direetfid by the Judges of tlie Fmvjdjiree Udalut to acknowledge tlie lleccipt 
of the Order of Government dated the 26th March 1839, No. 277, referring for tlieir 
0] anion, and with ri'fcre.ncc to Paragraph G of the Extract fi'om the Minutes of Con- 
sultation dated ■4tl\ .Jan uiuy last, No. 0, a Communication fi'om tlie Secretary to the 
Goveniiucnt of Imlia <latod 18th Fehimry 1839, on the Question of the Expediency as 
regards the Madras Preskleney of paasing Chapter XIII. of the Penal Code into a Law, in. 
supm-seasion of all previous Regulations or Pmetiec upon the Subject, and on the several 
Points connected with tliat Question. 

2. The Judges dinict me to observ'c, that tlie Suggestion of the Magistrate of Nellore, 
jivoposed by tlie Court of Foujdarcc Udalut, in Parngi-ajili 34 of their Proceedings dated 
the 20th Seiiteinber 1838, to be referred to the Law Commksion, was,tliat “ the. Heads of 

Police shouM be authorized to receive and tiy Com]ilaints for using ful.se Weights and 
Measmvs, and to punish by Fine within tho. Limits they are now authorized by the 
Regulations to imjioso for other Otfonces, refening the Case to tho Magistmto for a 
heavier Pxuiishment under the Provisions of Act XXXIII. of 1837, should they deem it 
called for,” 

• 3. The .tuilges observe that the Enactment of Chapter 13 of the Penal Code would not 
m<‘et the Object of the Magistrate in the above Suggestion, and that tlie Punishment 
ad.judicalile. under its Provisions is not competent to the Magistrate imder the Regulations 
of tliis presidency. 

4. The Judges are of opinion that no Necessity exists for s^iecially enacting the said 
Chapter of the Penal Code, and that therefore it would be objectionable to promulgate 
SRch aq Enactment. 


6. The 
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5. TUe Criminf^ Judge has ftdl Power to deal with the fraudulent Practices in question 
under the General !l^gulatiena (in Cases considered by the Magistrate to inquire moiv 
severe Punishment than he is authorized to iniSict under the Provisipns of Section 54, 
Regulation XI. of 1816), either by Punishment to the Extent provided in Section 7. 
Regulation X. of 1816, br, when that may appear to lum not sufficient, by Committal foi 
Trial by the Court of Circuit, who would apply to such Oases the Provisions of CIuuko 7 
Section 2. Regulation XV. of 1808. 

6. With referenoo to the other Questions in tlie 'Letter from the Secretary to the 
Government of India, the Judges of the Foiydaree Udalut oliserve, — 

lat. That in their Opinion the Definition of a false BiUance, Weight, or Measure, 
does not appear neceesary. 

2dly. That the Proof of Intention referred to in the 255th Section of tlie Penal Code 
will be difficult, if not impossible. 

3dly. That Heads of Villages and Hejids of District Police should be empowered (es 
by Sections 11. and 37. Reguhition XI. of 1816) to stiarch for false Weights, and 
Penalties be imposed for obstructing the Search. 

stilly. ,That the Power of indefinite Fine is, in the Opinion of the Judge.s, objiH- 
tionuble. 

5thly. That it seems objectionable to .snluect th(! same Offence to a gi'eater or Iw"; 
Penalty according to the Jurisdiction of Tribunals.' 

Cthly. That CsupjioHing the Power of indefinite Fine not given) there does not appc;i 
to be any Necessity for Ajipellate J ui'Lsdictioir in tiiese Cases. 

7. 1 am in conclusion, to explain that all Dc<;jsion.s of ,sul>ordin;it«} CriminuJ 

Coimts are, under existing Rules, subjected to Revision bj' the C'om-t of Foujdarec Udnliit 

(Signed) T. H. Davidson, Acting Registrar. 


No. 71. 

J. P. Grant Esq. to J. P. Willoughby Esq. 

(Legislative, No. 412.) 

Sir, Fort William, 12th August 1839. 

I AM directed by the Honourable the President iu Couucil to acknowledge 
the Receipt of your Letter No. 1,567, dated the 10th June last, iurnishing- the 
Opinions of the Judges of the Sudder Eoujdary Adawlut, accompanied by 
Reports from several subordinate Officers under the Presidency of Bombay, 
on the Provisions of the proposed Penal Code, printed Copies of which wore 
funiished for that Purpose with Mr. Officiating Secretary Manglcs’s Letter ot 
the 12th February 1838, to the Address of Mr. Chief Secretary W^athen. 

2. The Honourable the Court of Directors, in a Despatch sinct? received, 
having said that when the said proposed Penal Code submitted by the Indian 
Law Commissioners shall for some Time have engaged the Attention of 
Persons conversant with the Subjects of whicli it treats, the Authorities in 
India and in England will feel themselves more competent than at present 
to form a satisfactory Judgment concerning its general Merits, and to deter- 
mine what Sort of Scrutiny it ought to undergo before being brought into 
practical Operation, the Honourable the President in Council directs me, 
with reference to the Second Paragraph of your Letter under Acknowledg- 
ment, to request that you will inform the Honourable the Governor in C’ouueil 
that his Honour in Council will be glad to be favoured wdth the further Reports 
therein promised, in order that the Indian Government in this Countr;>' ami at 
Home may be assisted by such Obseiwations and Suggestions as they may 
contain. 

I have, &c. 

(Signed) J. P. GRAN-r, 

Officiating Secretary to Government of India.* 
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No. 72. 

J. P. Grant Esq. to the* Secretauiks to the Governments of Benoae, Maoras 
(No. 4.‘i9.), and Nortu-west Provinces (No. 440.), in the Jitdicial Depart- 
ment. 

(I..egislativc,) 

Sir, Fort William, 12th August 18,39. 

The Honourahlc the Court of Directors, in a Despatch recently received, 
having said that when the ])roposed Penal Code submitted by the Indian Law 
(/oiinnissionefs (whereoi' printed Copies rverc forwai'dcd with Mr. Officiating 
Secretary Mangles’s I..cller of 12th F<-bruary 1838 to ifoui' Addn’sn^) shall for 
some Tinu* have engaged the Attention of Persons conversant Avith the Subjects 
of which it treats, the Autlu)rities in India and in England w'ill feel themselves 
liiore eonij)etent than at jn-esent to form :i satisl'actory .Judgment concerning 
its general Merits, and to tletermine what Sort of Scrutiny it ought to undergo 
'before being brought into pi’aetieal Operations, and having further remarked, 
that material Advantage niiiy result from calling respectively upon the Judges 
of the se\eral Supreme and Sudder Courts to report upon particular Parts of 
the (Jode, w'ith reference tci the Systems of Criminal Ijaw wdiich they haA’e 
heretofore administered, 1 am diri'ctcd l)y the Honourable the President in 
( ’ounc'il to repeat the Ilcquest contained in Mr. Mangles’s Letter abovt; alluded 
to, iind to desire that you Avill, with the Pi'rmission of the ( jf, 

call upon the Jvidges of the Niz(tmuf to submit their ObservaJions 

and Suggestions, with any Keturns from any Public Functionaries which may 
ha\'e been reeeiv<‘d by them, in order that the Indian Government in this 
Country and at home may he thereby assisted in the UevicAv of the Work ifi 
question, which they must soon commence upon. ‘ 

1 have, &c. 

(Signed) J. P. Grant, 

Officiating Secretary to Government of India. 


No. 73. 

'I'he Honourable (he lh{Ksii>ENT and Mrmhers of the Cocncte of India to the 
Honourable Sir Edward Rvan Knight (No. .347.), thief Justice, t'alcutta, 
the Honourable J. P. Grant Knight (No. .348.), Puisne .lustiee, (Jalcutta, 
the Honourable R. H. CJomvn Knight (No. 44,3. ), Chief Justiec, Madras, the 
Honourable Edward J. Gamuier Kniglit (No. 442a.), Puisne J ustiee, Madras, 
the Honourable W. Norris Knight (No. -144.), Recorder of Prince of Wales 
Island, Singapore, and Malacca. 

(Legislative.) 

Honourable Sirs, Fort William, 12th August 1839. 

The Honourable the taiurt of Directors, in a Despatch recently received, 
having said that when the jnoposed Pimal thide submitted hy the Indian Law 
Commissioners (whereof a t-opy Avas presented Avith the Letter of our Pre- 
deees.sors to your Aildress, dated the 12th of J'’ehruary 18.38,) shall for 
some 4’Ime Ii.ta'c engaged the .Attention of Per.sons conversant Avith the 
Subjects of Avhieh it treats, the Authorities in India and in England Avill feel 
themselves more competent than at present to form a satisfactory Judgment 
eoneerning its general Merits, and to iletermine Avhat Sort of Scrutiny it ought 
to undergo helbre being brought into practical Operation; and having furtlier 
remarked that material Advantage may residt from calling respectively upon 
(he .ludges of the several Supreme aud Sudder Courts to report upon partieidar 
Paris of the ('ode Avith reterence to the Systems of Criminal LaAv Avhich they 

* To Noiili-\ve\st Provincoh : — To the Addre''i> of Mr, OlReiating Secretary Thomaso.), 

1 To IhMigal : — The Hon. tlie Deputy Governor of I5engul. 

To North-west Provinces : — The Hight Hon. the Governor General for the North-west 
Provinces. 

To Madras : — The Jtight Hon. the Governor in Council. 

To Bengal: — At the Presidency. 

'IV) North-west Provinces : — At Alhihabad. 

To Madras : — »Stuidcr Foujdarry Adawiut, 


have 
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have heretofore administered ; we do ourselves the Honour to repeat the 
earnest Request contained in the Letter of our l*)-edccessors above alluded to, 
that the indian Government in this Country and at home may be assisted in 
the Review of' the Work in cjuestion, which they must soon commence upon, 
1)3' such Observations and Suggestions as may be dictated by 3'our intimate 
Acquaintance with the important Subject to which that \V()rk I'clates. 

We have, &c. 

(Signed) H. Robkbtson. 

W. W. Bmn. 

W! Casement. 

A. Amos. 


No, 7-1, 

The Honourable the Phesident and MEMOEns of the Cottncii. oe Indiv to the 
Honourable Sir John Awdiiy Knight, Chief Justice of the Sccueme CJockt, 
Bombay. 

(Legislativ'c, No. 445.) 

Honourable Sir, Fort William, liith August 1831). 

Tue Honourable the Court of Directors, in a Despatch recently received, 
having said that when the proposed J’t'u. a 1 (.’ode submitted by the Indian laiw 
Ctfmmissi oners (upon the general (,'haraeter of which W'oik jmii were so good 
as to lavour our Ih'odecessors with y'our Sentiments in vtnir valiual Communi- 
cation to their Address ot Date the Hd June isjs) shall liave engaged the 
Attention of Persons conversant with the Subjects of which it treats, the 
Authorities in India and in I'.ngland Avill feel themsi'Ki'S moi'e competent than 
at present to 1‘orm a satisfactoiy Judgment concerning its geiicial Merits, anti 
to determine what Sort of Scrutiny it. ought to undergo before being brought 
into pnw'tieal Operalion.s ; and having further remarked, that material Advan- 
tage may result from calling nvspcf^tively ujxni the Judges of the- scNc-ral 
Supreme and Sudder Courts to report upon ])artic-ular i^arts' of the Code, with 
reference to the Systems of thhninal Law which they have heretofoiv .-ul- 
ministered ; we do ourselves the Honour to repeat the earnest Wish expressed 
in the Second Paragraph of our Predecessors Letter to your Address of Dati' 
the 2d .luly lst38, for the further ( k)mnmnication which’ you kindly ])romised 
in 3'our Letter aljove alluded to, in order tlnit the Indian ( Jovirnmoit in this 
Country and at home may be assisted in (he l{e\ itwv of the M'ork in (piestion, 
which they must soon commence upon, by such further ( )hsi‘rvations and Sug- 
gestions us may' be dictated by' your iutimaf.e Acquaintance with tin- important 
Subject to which that Work relates. 

We have, 

(Signed) d'. C. Rohebtson. 

W. W. Biun. 

W. CASKMI'a^T. 

A. .\mos. 


No. 75. 

J. P. Grant Esq. (No. 310.) to the Advocate Genekae at Calcutta ami 

Bombay (No. 4 11.) 

(Legislative.) 

^ Fort Wiliiam, 12th .August ]8.3<). 

The Honourable the Court of Directors in a Despatch, recently received, ha\ ing 
said that when the proposed Penal ('ode suhmilted by the Indian Layv Com- 
missioners (whereof a (a)p3' yvas Ibryvardcd to you with Mr. ( >tKciating Secrena! '. 
Maiigles's Letter of 12t.li February 183H) siiall for some d'imc have engaged 
the Attention of Persons conversant yvith the Sirhjccts of which it treats, Hu 
Authorities in India and in England will feel thcniselves more c-onqietent than 
at present to form a satisfactor3' Judgment concerning its general Merits, and 
to determine yvhat Sort of Scrutiny it ought to undergo before being brought 
into practical Operation, lam directed ‘by the Honourable the Pixsident in 
(■^03.) II 2 Council 
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Council to repeat the Request contained in the Letter of Mr. Mangles above 
alluded to, that the Indian Government in this Country and at home may be 
assisted in the Review of the Work in question, which they must soon com* 
uicnce upon, by such Observations and Suggestions os may be dictated by 
your intimate Acquaintance with the important Subject to which that Work 
relates. 

I have, &c. 

(Signed) J. 1*. Grant, 

Officiating Secretary to Government of India. 


No. 76. 

'rijc Honourable the Presioent and Members of the Councie of India to the 
Honourable Sir H. Seton Knight, Puisne Justice of the Sufreme Court, 
Calcutta. 

(Legislative, No. 346.) 

Honourable Sir, Fort William, 12th August 1839- 

Honourable the Court of Directors, in a Despatch recently received, 
having said that when the proposed Penal Code submitted by the Indian Law 
Cttmmissioners (of which we beg to forward to you a Copy herewith) shall for 
some Time have engaged the Atlentiop of Persons conversant with thc 
.Subjeets of which it treats, the Authorities in India and in England will feel 
flieniselves more competent than at present to form a satisfactory Judgment 
concerning its general Merits, and to determine what Sort of Scrutiny it 
ought to undergo before being brouglit into practical Operation ; and having 
turllier remai-ked, that material Ad\'antage may result from calling respectively 
upon tlie Judges of the several Supreme and Sudder Courts to report i^on 
parficulav Parts of the Code, with reference to the Systems of Criminal Law 
\vliich they liave heretofore administered ; we do ourselves the Honour earnestly 
to request that we may be fiu'oured with such Observations upon the Pro- 
\ isions of the proposed Penal Code, and such Suggestions for supplying any 
Deieets that may be found in it, as may be dictated by your intimate Ac- 
quaintance with the important Subjects to which the Work relates, in order 
that the Indian Government in this Country and at home may be thereby 
assisted in the Review of the Work in question, which thc^'" must soon com- 
incnee upon. 

Wc have, &c. 

(Signed) T. C. Robertson. 

W. W. Bird. 

W- Casement. 

A. Amos. 


No. 77- 

.1. P. Grant Ks<|. to W. H. Macnagiiten Esq. (No. 467.), H. T. Prinsef Esq. 

(No. 362.), General Fraser, ' Hvoerab ad (No. 468.), Major Sleeman 

(No. iGy), and Colonel Sutherland (470.) 

(Legislative.) 

Sir, Fort William, 2d September 1839. 

Honourable Coui’t of Directors having in a late Despatch said that 
when the proposed Ikaial Code, submitted by the Indian Law Commissioners, 
shall for sonu* Time have engaged the Attention of Persons conv'ersunt w'ith 
t-lu' Subjects of which it treats, the Authorities in India and England will feel 
thc inscdves more competent than at present to form a satisfactory Judgmemt 
coiict'rning its general Merits, and to determine what Sort of Scrutiny it 
ought to undergo before being brought into practical Operation, the Honour- 
able the President in Council feeling that the Time is drawing near when the 
Review of the proposed Penal Code must be commenced upon, has been 
jileased to recall the Attention of the several local Governments to Letters 
addressed to them by Mr. Official Secretary Mangles on t-he 12th of February 

1838, 
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1838, requesting that Copies of the Work in question might be distributed in 
such a Manner as would tend, in the Judgment of those Govcninients, to tlic 
most useful llesults. 

2. The President in Council fears that under that Letter Officers n(»t under 
the Orders of any local Government may not have been furnished with (Jopies 
of the Code, nor asked to forward their Comments thereon. Being of opinion 
that the Government of India must derive material Assistance from your 
Suggestions and Observations in the difficult and important Task of reviewing 
that Work, his Honour in Council directs me specially to request that you will 
favour him with the same at no very distant I'imc. 

3, A Copy of the proposed Code accompanies this Letter. 

. I have, &c. 

(Signed) J. P. Grant, 

Officiating Secrctaiy to Government of India 


From tho OlHciuting Sooretfiry to Iho 
GovornnuMit of India, daiiHl 12Lli Fo- 
briiurj- 1838, \o. HH. 

From iho OlHciatlmc Swrotary to tho 
Go\cTiimont of India, 7ili Al«^' 1K3S, 
N0.31U. 

From thp OfUciaiinK Socrotary to t>i<' 
Government of India, datod 12tU August 
im, No. 439. 


No. 78, 

H. Chamier Esq. to T. H. Maddock Esq. 

(Judicial Department, No. 76/290.) 

Neilgherrics, Ootacamund, 
vSir, 7th April 1840. 

I. WrTir reference to the Letters noted itj the 
Margin, I am directed by the Right Honour- 
able the Governor in Council to transmit, for Sub- 
mission to the* Right Honourable the Governor 
General of India in (.'ouncil, the accompanying C(q3y 
of a Communication from the Register of tlie. Foujdaree Udalut of its original Datcii iidii ly.. 
Accompaniments, being Copies of the Opinions rec(?rded hy the Sec'ond and hmarv lsi(>. 
Third Judges of that Court upon the ])roposcd Penal Code, and of the Opinions No. i.j. 
of the subordinate Authorities in the Provinces on the same Subject, with a • 

Digest of the latter prepared in the Office of the Foujdare<; Udalut. 

2. I am also directed to submit, for the Information of his Lonlsliip in 
Council, Copies of Letters from the Court of ( lommissioncrs I'or the Recovery 
of Small Debts, and the Acting Chief Magistrate and Superintendent of Police, 
explanatory of the Circumstances under which those Dcpartmenls are unable 
to offer my Observations in respect to the Provisions of the proposed Penal 
Code. 

I have, &c. 

(Signed) Henry Cuamier, Chief Secietary. 


Dnfod rcs})eL'livc‘ly 
tlic I)c('. 

an(i I lili 
Vvh, ISdO. 


Encloslirc 1 in No. 78. 

W, Dougus Esq. to the CniEF Seciietaky to GovernaieiNT. 

(No. 48.) 

Sir, Fouj^lnreo T^dalut, Registers Oflice, 19th Fehniary Is M). 

With reference to the Extract from tlie Mtinites of CoiLsultatiou under Dati^ ilic 
14th March 1838, No. 271, and tlic Order of Govcrnincnt dated 9Ui September 1S31), 
No. 727, I am directed by the .ludgcs of the Foujdaree Udalut to transmit in y<‘n, for 
Submission to the Oovermuent of India., Copies of the O])mioiis recorded hy tiie Second 
and Third Judges of tliis Court upon the ]>ropo8cd Penal Code, ■\\'iili (A>pic.s ni‘ Ibe 
Opinions of the subordinate Authorities in the Provinces on tln^ same Subject, and a 
Digest of those Opinions prepared in this Office. 

(Signed) W. Douglas, R(*gistci. 


Enclosure 2 in No. 78 

Minute of the 2d Puisne Judge of the Court of Foujdaree Udalut on the proposed 

Penal Code. 

1. In the Letter of the Officiating Secretary to tlie Government of India, dati^d the 
12tb February 1838, it is stated, tliat “the Legislative Council will thankfully ivixiy** 
“ any Remarks ‘upon the Code, and all Information upon Subjects connected wit li it, 
“ that may be offered,''^— “ from a Desire to render it as complete and free from Faults as 

(263.) H 3 “ possible ' 
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“ possible and this Court is refjtiired to collect and digest the Opmions of those 
** Meml^crs of the^ Public Service, whether subordinatci to them or otherwise, whom they 
maj: deem qualified to allbrd valuabKi Information upon any of the important Subjects 
‘‘ to wliich thti Code relates, to point out Defects, or to suggest Imyu’ovements,’' and '• to 
“ hand up the Ivetunis that they may receive t6 their Eequisitions, with a Report of their 
own Opinions, tlirough the local Government, for the Consideration of tlie Legislative 
“ Couiieil. 

2. And in tlie Letter from the S(‘cretary to the Government of India with the Governor 
General dated 1 .*lth Ajiril 1 838, it is stated, that the Judges of the Sudder Courts should 

be ])artieu]arly re<juested to state their 0])inif>n, not only as to whether Provision is 
mn<le in the Code for tlie dltferent Oifences wdiich arc prevalent in India, but also as 
to tJic, Necessity of the ])roposed Enactments, and the Adoption of the ])roposeil Penal- 
“ ties with reference to all the Circumstances of the 'Country, and to the Habits and 
‘\IVelings of the large and various Population whlcl) will be affeett^d by them,” 

3. It is left to eacli Court to determine whether their Opinion should be pronounced 
“ 'on the entire C^xle, or whether some separate Ch a] )ters should also more ])articularJy 

be re[K.>rted on.” It is at tla^ same Time observed, that tbe accurate and close Exami- 
‘‘ nation of some distimd Chapters must be considered nearly indispensable to the 
“ Formation of a satisfactory Judgment on the Work.” 

4. 1 have (‘xauiiued this Work witJi Attention, and proceed to olfer my Opinions in 
<lota.il ni)on its Contents, noticing, so far as appears to me to be necessajy, ilie Returns 
reeeiv(u| fnnn .suliordinal-e Olliccrs. 

r>. T ]iinst ]>rcinis(\ ibat in my Opinion the Fourth Paragraph of the Letter fi'om the 
Indian Law Conjinissioja-i's, dai(‘d 14th October 1837, to the Governor General of India 
in (^)uncil contains lu^asons why the Puldlcation of tins Code should have been post- 
j»oned. It a]»pca,rs in be admiftod, that under the Circumstances of its Publication, Ihe 
fjodc ‘‘ea?ifi()t be clenr aiifl explicilY’ in.-'U}>t*rnblo Objecdioii, in my Opinion, to its being 
I'Toughl into (»p^^ation, w liicli is n(‘vcrt]iel(‘ss suggested in the last Paragraph but One of 
tliis L(‘tter, it is ]M>ifit('d out that iii many i\arts of the Code Reference is made to a 

( hdt* of broeedure not yet in existence, tlie Absenc(‘ ^f which, however, tlirow^s Diilicullies 
in tiie Way of a eritienl Examination of the Code. 

(]. 1 think that Parts of the. Chdo are open to the Objection noticed in this Letter, of 
being “drawn in AVoisls wlii<di Convey no itleaning to the People., who are to obey it,” 
Hint in slri\ing to attuiii Ih’eclsiou a ‘^ruggtsl and intricate Phraseology’^ has Iks'Ii 
adojited wliieli is ab,*.oliit(dy unti’anslaiable into the Languages of this Country, and th/it 
in some lndam*'.» Mx]m.-.sions are. ns(‘d in a. Son..c iri‘econeilable W'ith the undoubted 
Ab'aning of the Words 'Jdn*. Luav Coimnksioncr.s deti'i-mined to saeritiee Pej‘,spieuity to 
Precision. In so doing J eondder that they have lost more than tliey have gained, and 
] d(‘ei(l(‘dly ])n*rer the po])ulav and iiitidligible Phraseology of the Regulations of Rengal 
and Ma<lras lo tlu‘ Style of this Code, wdiich to the Nhitives of J?ulia will appear a 
eomjdetely ne^v l^'ingnagw 

1 liaxe ]io parlieuiar Observation to inal.e on this Chapter. 

1 entirely concur in opinion wdtii those Oil ioers wlio object to the Exclusion of the 
l^iinisliment of Flogging friiin tin' Cod<', as inilicted under tlie, Madras Regulations. There 
is ie'ith<‘r T)angci‘ nor (dnndiy in it; and as pointed out by Mr. J. F. 'riiomas, it is a 
Punishment valuable from its Ktrecl as an EKnm]h* both when np])]ied to tlu' (hs(^ of the 
old Offender and the young Criminal 'flu; Pimi.sbnient of Rauishineni from one District 
to another should al.so, In my Opinion, Ix' retaine(L 

These ( dau.ses are d('f(‘mled by the Law (■ommis.sioners on the. Grounds of Humanity 
and P<)li(*y. f eoii.si<ler them objectionable, as authorizing the Enhancenient of tla^ 
Punishment nwoirded by the iSentenec ; ilm Interfermiee (>r the Govau-nineni should be 
jimited to tlu'. Mitigation and Reinissi(Ui of 1 ’unis] uncut. Clause 43 ajipears to provide 
■wliat is inconsistent with the Remark hi Note A. tliat Transportation is to lie in all 
Cas»\s “ for Life.” « 

This Pr<n ision w'oul<l appear, aa respects the Offender, indtJeiiBible, excf'[>ting w here he 
i'i tn be supp<»rte<] for Life at the public Expense ; and it involves the Ruin of uiioflending 
Heirs of the Criminal. 

It a]»])ears inijvossible to estimate the Objoetionablene.ss of the Provision without seeing 
the ( hde of Procedure, in wliicb, however, it would seem, by the Remaik at Page 6, 
Note A, it will bi' attempted to “ pri^veiit gross or frequent lujusiici'. from taking 
]da<*.e.” I do not think that ajiy Yimiication of the Rule i.s made out ; and it appears 
to me to vjoI;ile neodlcs.-^Iy a Principle biUiert<’.> maintained in our Administration of 
( d iminal in \v. 

This .Provision, as illustrated, a] ipcnrs to mo to be a RcCuement unsuitable to grave 
Lojj^hdat ion. 

1 agrt'e w ith Mr. Rtrange in lii.s Remark on this Clause, that a Judge sliould be bound 
to make up his Mind as to the particular CViine of wdiiidi he lioids the Prisoner guilty ; 
and tliat when^ Ca.se.s may ari.se not clearly defined ftr ])rovi(led for by the Law', the 
Li'gislat.nre is projierly tiic Authority by wdiom the Deficieney should be RU})plied. 
Without tlie Rules of tlie Law of Procedure, the Illustrations to this Clause arc not 
intelligihle ; but the Notion of finding a Man guilty of something, the Judge e?Umot 
exactl}' say wdiat, Die Evidence not being clear, i.s in my (ipiition preposterous, and ill 

defended 
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defended hy the Advoceacy in the Note (p* 14) of ‘‘literal Truth/' Tl^o^Accuscd is enlitle<i 
on every Principle of Jiwtii^e to know precisely of what ho is Hceused. \A'ilhoul tliis 
Knowledge ho ceniiot defend liiinself. Moreover, the Pnn(;ij)le of the Law of* Kn<i:land, 
that the Prisoner is entitled to Ae(|uittal where Ouilt may uitpear doubtful is just, as well 
as humane, as is also the liule of that Law, that a Decisioji of i^uilty or not j.aii!iy nf 
;i spoeilic Act should bo ])assod. In this Clause appears Indication of that infnbhl 
Antipathy to the Law of England which 1 consider to mark tin* (Vxle througliout. 

Law Commissioners seem determined to adopt nothing from tliai^Law ; not (‘ven a PJjrasf 
Tlieir framing tiiis Work so as to bo in tliis resjjoct original has in my Opinion opera (e { 
its Detcrioi'ation. 

I concur in Mr. Blane s Objections to tliis Clause. Ilero and clsewlicve in tljjs Coch- 
nssumo<l for tlie Judge a Power to discover what a Man “ lu*]i(‘vcs/’ It is snflii'icnt 1\ 
Evidi^nt that no human Tribunal po.Hs«\sscs tliis Power. The Idea, as Mr. iilane remark*' 

“ might always be set ii}) in excuse fin* the most illegal Acts. ' 

I consider tluise Clauses unnecessary. 

Ilere the Discovery of tlio Extent of a Mans Knowledge is su}>})osed, as tliat of 1 :n 
B elief in Clause 62. 

This ClauRe appeans to me absur<l, as well as the Illustrations of it. 

T consider this Provision, as illustrated, to be quite out of ]>laee in a grave Cjimimd 
(k)Je. 

This Provision ajjpears to mo improper in it itself ; hut ilu*. jwairth Pn>viso, wliere tin* 
Acts inontioncd are alluded to as within a Rule res] )ecting Acts “done in good Failh 
for tlie Benefit of a" Child or Lunatic, betrays, in my Cl>li<|nil y (»f Under 

standing. Tlie First Proviso is insulting to tlie Understandings of tliose to whom 11a* 
Law is addressed. Illustration (f) is in my Opinion disgr.uM-fui to Ujl* (.a»de. 

I consider this Ride to be quite out of Plaee in a Criminal (Vale, aiai lla* Provisoes to 
indicate Contempt for the Intellect of those for whose Guidaneo the (‘ode is framed, so 
also the Illustrations. 

This Chiuse I think unsiiited to grave Lt'gislati on ; the illustrations are melamLoly. 

Here it is flU]q»osed that a j)ub1i(^ Servant may l»e “ legallv eompidioit to commit u)i 
Ofleiice. it is a I'erversion of Terms, and calculated to mislt ad, and tl.e Illustration (it) 
does not remove the Dillieulty, and is of <]m‘stionahle Propruty. Tin* lleferema* to “the 
Code of Crimhml IVoc-t^dure '' prevents an aceiirak*. Apprec/iation of t his Provision. The 
coiieliiding Paragraph would bo calcuhiied to paralyze those Exe rtions in defeiaa* orih(‘lr 
Persons and Proi)erty wbich tliis Government have sought to en<*ourage among iho Natives 
of this Country. 

I consider Mr, Malcoltn Lewin's Objections to this Clause to be deserving of (/on- 
sideration ; and 1 view the several CUauses on this Subjt‘ct as opt'n to Mi‘. W. llarington's 
Oljection, namely, that they would baid “to detiT from Exertion foi* tlie lh*ot(*(iion ol‘ 
“ PiTHon ami Property." It njqxiars to me also that the (/onditious taiumeriited ar<‘ 
such as cannot he supj)Os<‘d to enter into tln‘. (.^)nt('ln])lation of the Party assaulUMl. 1 
regard the wdiole as a Piece of Legislati^ui that savours of th»‘ (.‘loset, and e.onid imt 
have (‘inanated from practical Knowledge and Ex]icri(;nct*. The Si.xth PniVisi), in ]»ar 
ticular, affVmls an Instance • of Ridinenu nt unsuitable in a. (k-lminai t'ode, likid) to be 
misunderstood, and if not misumlerolood is of (juestionable Propritdy. 

This Clause, like 76, appeai-s to me totally unsuited b.> real Life. lf<*n‘, as in other 
Parts of the Code, J think tliat tlieie an^ '^rraites of an Attenqit to fraiiui ratlier a Set of 
Rules ie meet imagitiary Cireumstanees, ingeniously contrived to tit i'very sujjposMble 
(?ase, than a ]n*actical intelligible Law founded uj>ou Exiierionee, and mlapted to t!u* 
Wfinis of Soeiidy. 

Tliis C‘Jause ajipcar.s open to tlie Objections stated by Mr. J. F. Thomas and Mr. Plane 
The Fourth Restriction aj>]wars to me an Instance of over llefinenient ; and I think ihai 
iln‘ gioieril Principle of these Rules respecting the Right of private Defence agaiiihl 
Assault emiti’asts clisadvantagcously with the plain practical good JSense of tla* Law nf 
Fifigland on this Subject. 

This Provision appears to me unsuited to real Life, and (piite out of j>laee in a ( hiininal 
Code, inteinhal to lie acbal U])oji. It suiqioses a Man, under such (Jireumstinees, to 
eahailate the Degree of Harm wdiich ho may inflict ; ami api>arcntly it jtermits him to 
inflict any Harm, eventually causing Death, tliongh not Death itself. 1 think the Clause 
absurd. 

I concur in Opinion wdtii Mr. Blano as to this Clau.se, wddeh could not, ] think, have 
b(H;n ]>rop()sed by Persons of ]>ractical Experience. 

I think this (/lause quite out of place, and the Illustrations puerile and of (piestiouabje 
Proprie,ty. 

This ih‘ovision a]>pcars to mo an Instance of over Refinement, and in Principle' of 
do ubtful v( >])!•] ety. 

T consider this a dangerous Provision, and open to Mr. Bhines Objection, as well as to 
tlu' general Observation that we cannot know what a Man does or does not believe in 
good Faitli. 

1 am of opinion that those Rules on the »Subject of Abetment are altog(‘tla‘r K‘ss 
\vorthy of Ado]>tion than tlie Provisions of the Law of England res]>ec;ting Piiucipal and 
Accessory; the latter a;:c clear, simple, not liable to be inijBundcrstood, and foimd<*d <iii 
(203.) H 4 iiitelJigible 
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intelligible Frinci]l)lc8 and tbe Events of real life, no Fart <tf which Description is 
applicable, in my Oinnion, to these Ibroviatons.’ 

s(i. According to the “Explanation" a Person may aid “the doing" of a Thing “not 

done." 

87. This Clause verges on the unintelligible. 

88. The Remarks of Mr. M. Dewin, Mr. F. N. Maltby, Mr. Diane, and Mr. Stranw, on this 
Clause, seem to me to merit Consideration. The Inconsistency pointy out by Mr, Blane 
between Clauses 88 and 90 appears obwun 

89. Of tills and the eiinilar Buies in the Code I would . observe, that in my Opinion the 
Buie of punishing for ^le greater of Two or more Offenoea only is preferable. 

90. As observed hy this Clause, the Addition of hribing- is made to reduce the Punishment 
to One Fourth of that for Instigation without hrilwg, under Clouse 88, unless it is 
inptmt that as well as Clause 9I|. contemplates only Offences not committed ; but 
the “ Illustration " to Clause 90 is against this Supposition. 

91. This Clause appears open to the same |lemaric as Clause 90. 

98. I considw the Buie in the English Law, by which the Offender here would be con- 

sidered a “ Principal," am^-so dealt with, preferable to this Provision. 

91- • I adopt Mr. J. F. Thomas’s Objection to this Clause j 1 think also the Provision 

needless. . 

9,5. This Provision, ns illustrated, appears to me an Instance of over Befinement. I 

consider the general Proviaons of the English Law respecting an Aooessory before the 
Fact to provide sufficiently for aU Cases of this Description, and to bo preferable to 
Buies by wliich it is attempted to define eveiy Instance of Abetment. 

9(). For the Reason stated in the last^Bemaxk, I would strike out of the Code all Pro- 

visions nf this Kind. In the Illustration it appears tlmt the most detestable Description 
of Murder may be punished by “ rigorous Imprisonment for Life.” If Death is to be the 
Punislimcnt of Murder at all, it should bo so in every Cose of Murder by Poison. 

97. • Mr. J. F. Thomas proposes an Alteration of this Clause. I would, as above stated, 

omit it. In the Case in the Illustration (a), A is a Principal ; in (h),. A is an Accessory 
before the Fact ; in (o), A is supposed “previously " to abet by Noii-interforence a 
Robbery in the Course of Perpetration. This is to give to Words a Motuiing not 
their own. ' 

98. I concur in the Objeotkxos of Mr. Blane, Mr. Strange, and Mr. F. N. Maltby on this 
Clause. It is manifestly imposrible to de^rmine whether or not a Man considered an 
Offence “ likely to be committed.” I think that such a Proxision as tliis can be accounted 
for only on the Supposition that the Indian Law Commissioners tbink that the best 
Mode of Criminal Legislation is to defino every imaginable Act that can be air Offence ; 
whereas, on tho contrary, it appears to me that by attempting to do this there is Danger 
of leaving Offences unpunished, and that to provide, as in the Law of England, a general 
Rule, to bo applied on Principles of Common Sense, and according to the Laws of legal 
Interpretation, is a far preferable Metliod. 

99. This Clause, I tiiink, exhibits Refinement bordering upon DnintelligibiUty, totally out 
of place in a Cidmiunl Code, and so worded that the Moaning would escape Discovery 
without tho “ Illustrations " I will here remark, that so fax.from considering “ the Illus- 
trations " to reflect Credit upon this Work, I am of opinion, that the Necessity for them 
is a grax'o Objection against tho Manner in which the enacting Glauses are expressed. 

I would of course strfko out this Provision. The JUuBtration (a) sliows, that what is 
intended might have been provided for by a few simple Words. I must protest against 
a Phraseology unintelligible hy'the Commonalty. Such Attempts at perfect Accuracy 
and “ literfd Truth ” may woU enhance our Approbation of the Language of Blackstone, 
happily adopted by the Compilers of the Regulations of 1902. 

101. I concur in Mr. M. Lowing Remark on this Provision. I do not see how the Officer’s 

Knowlcfige of tho Design to commit an Qffenoe ia to be proved. 

lo.i. This ippears a “ rugged ” Definition of Accessory after the Fact, the Provisions of 

the Law of England regarding whom I would substitute for the remaining Provisions 
of this Chapter, 

Cluptcr V. 109. Tlie Condition of owing Allegiance to the British Government ought, 1 tlunk, to be 
added Iiero. 

111. Mr. Blanc would extend this Provision to all constituted Authorities. As it stands, it 

appears to me to bo a strange Provision, with inadequate Penalty. 

11 9. 1 agree with those who consider this Clause to be “ wholly inaefensible." 

1 1.5. Mr. James Thomas offers a percent Objection to this Clause. 

Cliaptei- VI. Mr. F. N. Maltby offers an important Suggestion on tlie Subject of this Chapter. 

119 . A Distinction scorns here to bo made between Mutiny and the Offence of assaulting a 

suncrior Officer ; but I do not see on what Grounds. 

10.5. qhe Illuetrntion to this Clause appear^ to me to he a strange Instance of “ previously " 
abetting. 

C'liapter VII. Mr. J. p. Thomos offers important practical Remariss on the Provisions of this 
Chapter. ,, 

27. ■ Mr. Blane's Remark on this Clause appears to me just. 

80' This Provision is not intelligible without the Code of Procedure. 

I think tliis Clause open to Mr. Felly's Objection. 


Mr. James 
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Mr. James Thomas offers Objections to this Clause, and would omit tlie rest of the 
Chapter. I tbitdc those would he better o^nitted than retained. Mr. J. F. Thomas also sliows, 
ill my Opinion, <he Inexpediency of thest'. Rules, OtlioT Gentlonien into detail, aii<j 
expose. obj(‘ctiomrb1e Parh^ of tliis t^hajiter. I coneux*, generally, in their Views. 1 hope 
that no such Provisions will b(^ enacted in this Country. The Power of Coverniueut to 
(Usniiss li-oin OjKciSaad of the Hopie Authorities to 'dimiUKS from the Service, with (Jeuera! 
Rides such as are contained in the Regulations, render such Pn>visions as those of I his 
Chapter uucsalled for. . , . 

Mr, Biane aug^sts an Addition to this Chwiae, which Hcems rlesiralde, if it and (he 
the other like rroviaions ahould be enacted; but l«am of opinion tliat Clencral Ruhis, 
sucli aft the Regulations contain for the l^uniahment of Oonkuiipta and Resisl^aucc to 
Process, ate far preferable to these wordy Provkions, which, like others in tiie 
attempt to tlcfim> all Acts falling within the Scoj>e of the Chaptm'. 

The Provisions of Section VII. Regulation III. of 1802, and of the Act No. XV. of 
1835, which compel the Party to Obodiei^ee, arc preferable, in my 0[)inion, to (lie allow ing 
a Man to defeat the Ends of Justice at a certain SacTiiice of, liberty or Money. 'I'ho 
same Remark applies to succeeding, Clauses. 

I do not pcTCeive the Object of tliis Provision, as not including false Evid(im,‘(‘,. 

T think that in the Cases here contemplated the Punishment should be for tho 
Contempt, aufl Obstniction of Public Officers, and not for Annoyance to anotliiM* 
Prirty. 

This Clause is too wordy, too jiarticular, atid tlie Provisions here ami elsewhove for 
punishing “Annoyance” a])])ear to me objectionable. The Term is too vague, to 1 m* 
pronerly UHe<J in a Criminal lJaw^ 

This Provision appears i^o me to ls» ojien to enormous Abuse, and in tlie Oim*, oi* Jov\ er 
Native OfficMU’s would lead to false Cliarges. 

The Principle of this Clause ai)jaiar8 to me of doubtful Propriety, and tlu' IVunlty too 
severe. Jt is eahmlaied, 1 think, to Je-nxl to much Abuse. 

The Intention of this Clause' appears good ; but I think it badly w<vrde(l. Powder to 
remove Nuisances should bo given. I oljeet tio puiii.sli for causing any “Annoyance,'' 
Risk of Amio 3 "ance, or Risk of j’ioiing. 

1 think this Provision liable to great Abuse. Threats are often Effusions of Passion, 
unattended wdth any formed Intention of Wrong. 

Mr. Ptdly remarks on this (jJause. ft ivpjwars t^o me to be over Lt^gislation, as does tin* 
gr(‘ati!r Part of this Chajder. 

In this Clause the Mention of the IVibunal or Officer to whom the Evidtmee is gi^’en 
ajipears to be purposel}’' omitted. I do not .see why the Word “ Perjury,” which is pei' 
feoUy intidligilde to tlie Peojile of India., and lias been so long in use, is tliseardisl. With 
reference to tin; Illnstratiou (€.), I think the Propriety of empowering an Ameer, ilejaittid 
oil a lieal Inquiry, to take Evidence on Oatli, is questionable. ' 

This (31aust‘, ajipeiirs tome an Instanoeof a Definitiou, not intelligible in itself, winch 
Is required to be made so 1»y Illustrations,'’ J object to all .sucli f>(‘tmition8 in a J’enal 
(Jode a.s aboVii stated. 

Th(» Note to this Clause, at the Bottom of the Pag4\ shows iliai/ wlierc J)ea.tli ma\' )m* 
caused by false Evitlonce tlie Punisliment is to bef^ipibai. Ho importauL a. J’rnvision 
should be ex{>ressly emw'ted, and not be hjft to be collected from tlie Rules on ili(‘ Snbjcii. 
of “ Voluntary (\ilj)able. Hoini(ad(‘.” I am, however, of opiiiiun tlait more Harm than 
Good would follow such an Euactuuiut. T absent to the Observation on lliis Hulijci t, 
that ‘4evv lionest Witnc.sses would venture to give Evidence against a Prisonei* tihal f<»r 
“ his fate, if tliercdiy they made tliom.seivcs liable to be jirosecuted as iVlurdevers. ' 

Tlie Noti^ to this Clause refers us to the Uead of “ Abetment ” for Subornation of ialst* 
Evidence ; so that 1 coucluth*, under (/luuso 88, One instigating to Instigation oi’ ih** 
Offeneci made Capital hy the Law, as pointed out in the (^ause immediately prertsling. is 
to suffer Deatli also. A (diitrge of having instigated to Instigation of false Evidence it. 
wamld be difficult to try satisfactorily ; but its lining a Capital Crime uiidca* any 
( ^ircumstaniiefl appears to indefensible. 

This Provision a))]»oars tome very severe. Mr. J. F. Thomas jirojioses h) extend it; 
but I w^ould not. 1 agree wdtli ftlr. Strange in thinking that the Offence described in 
Clause 11)4 is more serious than that descrilied lU lids Clause. 

I am not aware in what (hsts this Sf)ecie.s of Evidence is admissible ; but if it is to In* 
placed oil the same Footing as oilier Evidence, I <lo not see wh}' l>he Falsehood shouLl be, 
less punishable than other i’alsc Evideii(’<‘. 

Mr. J. F. Thomas jmiiioses to extend the Oj.K?niiiuM (»f tliis Provision; luit 1 am. of 
opinion that the Rule of our Regulations is prefcJ’ablc, wddeh gives to tlie. Civil (^^ffirt 
the Pi»wer to fine? and imprison in such Cases. 

With refereu(;e to this (Jlaiise, I wmuhl leave (Jontempt of puuislial)!'.*, as al 

present, by the (\)urt. T do not think it a proper Subject of Oriminal I’rnccdnrc, 11ie 
Fh)wer of vindicating its own Authority is indisperiHahle to the due Jfischarge of tin* 
Functions of a Court of Justic*e, 

I think this Clause too severe, Indeed I do not see any Necessit^^ for sneli a. 
Provision. 
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This Provxaion and Clause 205 do not appear S^tement in Note A., 

Page 2., that Tranaporttition is always for Life, ' * 

Mr. Biitinenmui suggests an Addition to thi(4 Clause. I pilfer the Proviaipm of the 
Regulations oh this Subject to those of this Clmpter. TJie. former h%Yi\, not feeen found 
ins\ifficiciit, and are less severe than those here proposed, t agr^ with, Mr. ip 

his Reniarks on tliis Subject , , 

I think, with Mr. Casamajor, that this Provisi^m woidJ eatwe greiat. V^xiition and 
Jiijusiice. ^ : 

1 think that Shis Provision requires the Addition proposed by Mr. Ca^ainajor. 

I also tisaont to Mr. Casamaiior s Remark on this Clause. 

I think that^the Alteration in this Provision proposed by Mr. C^aniaj^r woilld be a 
gre/it Improvement ’ , 

This Provision appears to me to be too severe. 

Here an Offence of leas Magnitude than that described in Clause 220 is made equally 
punishable. 

1 do not perceive why this Rule is restricted to the Intention of causing, Ijosb to 
Government ; and T am ol‘ opinion, generally, that a separate Clmpter for these Frauds is 
not needed. 

Ft appears to me that tins Oliapter is needleasly long, the Provisions too minute, iind 
the* Punisliments arbitrarily fixed, without due Referenoe to different Degrees of 
Criminalty. 

I»y Clauses 254 and 255 the same Punishment is provided for Offences of different 
Magnitude. 

1 think Clauses 2G4 and 265 too severe, and T am not satisfied of the Necessity for 
this Clwipter. Clause 2C9, in its Reference to the Belief of the Party, becomes so far 
inigatory. 

I rtdVaiij irom a particular Examination of this Chapter, whieli I e<msider to be open 
to till' HcrioUH ObjeetkuiM advanced in the Returns before thistWrt. I have Only to 
icinark. with re.s])ect to (.^lause 275^, that the Punishment api)ears quite inadequate in the 
Gfise (il* polluting a Place of Worship with a Political Oiject such as is supposed to have 
existed when the several Mosques were so treated in these Territories. 

T agi'co with those Gentlemen who consider that the Word “ intentionally shoul<l 
follow ilio Wor<l ‘“Territories” in (%uKe 287. 


Chapter XMII. 1 <lo not pt'r(?eiv(^ the Necessity for the several novel Designations of Crime adopted in 

29 f. this (jhaptiu*; and with regard, generally, to the Pi'oviaions for Homicide, I am of opinion 

that, the Law of England on this yubject sulBces for all jmictical Purposes, and is every 
v/ay ju-cferalile t(i the Retinciiients of this Code. It appears from Clause 295 tliat all the 
Oases put in the FJ lustrations to Clause 294 are to be deemed Murder/’ Is it to be imagined 
that a Conviction of Murder could ])ropcrly take place on the Charge supposed in IDustra- 
tion (5) ? Hero, as elsewhere, tlie Law Comniissionei*s suppose the Power of discovering In- 
tfuitioUH, and ho making an Act, otherwiste indifferent, a Crime, How infinitely more just 
and wise is the opjjosite Principle of the Law of England, tliat from the Nature of the Act 
the lntcijti(»n shall be inferred. By that J^aw ^^all Homicide is Murder, unless when justified 
by tlie Command or PtTiuiHBion of the Law, excused on the Ae.coimt of Accident oi- 
S(*lf-prcservation, or alleviated into Manslaughter by l»eing either the involuntary Con- 
“ H(M|uenoe of some Act not strictly lawful, or, if voluntary, occasioned by some sudden 
“ and Hulliciently violent Provocation.'' 1 have already noticed the Case supposed in tlie 
lllu.stration (d). The Law Coinmiasioners have not entered into the Question of the 
Etiect of such a Rule in deterring tlie honest Witness from giving Evidence ; but it is a 
very important (. Consideration, and in iliis Country tlie Provision for making this Peijirry 
f Capital would involve the Danger of Oonvi(;tiou of such Perjury upon fiilse Evidence'. 
A new Door would thus Fje opened for (.^mspiriujy. In the Illustration {o). a (Mine is 
su|»posed to be committed in a Jungle, no one being present but A. and Z., and it is 
suppoHCil that a Court can convict the latter of causing the former's Death by leaving 
him ; but if he pleads tliat his Companion was taken ill, and he cs<juld not caiTy him, 
<fcc., lVc., or, in slidii, if he does not confess that he left him without sufficient Cause, how 
is lie to be convicted ? In tlie Illustration (/) A. is supposed to murder a Child of whose 
flxistenee wok not aware in a Manner not shown to be jossible. In (jj) it is supposed 
that a Court could convict a Man of Munler for illegally omitting to procure for Z. 
Medical Advice, Z, being wrongfully confined by A., who is, therrfore, legally bound to 
sujjply Z. Mutli what is neces.sary to prevent Z s being in danger of Deaih. 1 find it 
ditFi(;ult to speak in measured Terms of such Legislation as this. 

295. Tlu* 8(H*ond (Jondition in this Clause appears to ino to lie iuadmiBsible on tmy sound 

]*)*incijile of Legislation. 

-97. The Definition of Manslaughter in the .Law of England appears to me preferable to 

this ; there it is clear and distinct ; here it is vague, and liable to liiversity of Interj>reta- 
tiun. The Illustration (</) contradicts the English Law, which I prefer. In (e) it would 
seem that A. must have prepared a Knife in anticipation of B.'s being enraged by Z/s 
Blow. The Illustration (/) seems an odd Instance of Manslaughter. 

^^9iS. I consider this Provision totally indefensible. It appears to me to be no Alleviation of 

Homicide tbat I have aiiothei s Co»fi<mt to kill him. Of the Il]iwtrationM,.(a) is liardly 
a fair Illustration; (5) supposeii; a Case that will jirobably ne^er occui*; (c) makes. A. 

guilty 



( 68 ) 

guilty of l^urd^ ^ falae Sta^ to Z., which induces Z. to kill liiinself. This 
appears to me bdnfcundiug.lEW utterly dilfei’eui The Court is to hang A. lor the 

Deed of -Z. , c'v; / ' - ; . . ' , 

Hiis is Ilf' a Definition iutetided for {>opular Use. It iw not 
partioulajly inteUj^le, aior made so by the very ;^uliaT “ Illustrations/’ As observed 
by Mr. Blane, Nafiv^ of India could never undarstand tJie HubtUtios of tins Part of 
the-Code, npr^ in those of any other Couiitry. The Restjfictions of the Code 

upon the Bignt ef private Defence seem little suited to encourage anioj^ the People oi* 
India a nuimj?. Spirit wergetic Resistance to. the Attacks of Robbers. 

To tide Provision I prefer tlwke of our Regulations, which define tue v/iounds for 
initigating the Capital 

This Provision appears to me too severe. 

The Case here supposed I consider Murder, wJiich it is ticcording to tlic Law of 
EMland. ^ 

I do not understand the preceding Definition of tliis Offence. I have not overlooked 
the Explanation given in tlie Note (mj ; but it appears to me that ueitljcr to l^otew .nor 
to “ Illustrations '" should it bo necessary to resort for the Mojining of a penal Provision. 
I regain tliis particular Instance of novel Legislation as a needless and in(^onvenieut 
Retineiu^ut, not calculated to have any beneficial prac;tical Tendency, but to bewildei- 
and cottfouihd any who might desire to shape their ( Joiiduet by it. 

The Ofience here provided for would, I think, fall inorc ])ropeiiy umltT a general 
Provision for Manslaughter, the Dijfinition of which in Clause 297 is defective an well as 
objectionable, for the Reasons above stated, and should include involuntiuy HoTnici<le, 
the Effect of tlie Conduct described in this (Jlausc. 

Neitlier this Clause noi* il*s Explanation is (‘.any to be understood. The “ Illustration ’* 
would seem to make Attempt at Ra]>6 “ raah or negligerif’ Aet, an<l the Perj>etrn,tor 
killing the Woman in this Attemj)t is nuuh^ liable to ‘‘not more than Sixteen V'ea.rs 

Imprisonment"’ nor loss than Two Years Imprisonnient. ft a]>j)eai*s to me tiiat this 
is a Violation of all sound Priuei))le, besides being inconsisient with the Definition in 
Clause SOL The Act descTibed is aj^parently taken not to la* Murder because tbe 
Per))otrator killetl the, Woman l)y the illegal Act or Omission of attempting to ravish her. 
By the Law of England it is Murder, and so it ought to be, in my Opinitm. 

Tins Clause would seem to requirii a. new Definition oJ’ “ 8uiei<l<*/" which eaunoi be 
coniiuitted by an insane Person. I agree with Mr, J. E. Tliomas, that the Punishment 
j)rovided in this Olaxisc and in Clanscj 007 is t^xcessive. 

1 agree witli Mr. Janu^s Thomas that this Clause and C^latme 309 are “not i;lear 

enough."" . 1 cannot perceive the Nec^essity for either of these Provisions ; and, as 
already observed, 1 olject to any penal Emn;tment the Meaning of which is beyond the 
Reach of ordinary C.^iacity. 

This (/ourt Ivan been advised (»f the Governor Generals Opinion that 7'miisportation 
ought not bo mljudged to Thugs. 

The Rejnarks of Mr. ♦!. E. Thomas on this Clause appear to me to deserve C.Vm si deration. 

This Clause is 0|>en to the Objection of giving a Word a Meaning tiot its own. 

I consider this Clause os marked by needless Particularity ; ii is a Part- (»f tf)e System 
adopted in this Work, to which I liave stated my ObjectionH, of att(*mj)ting to defim? 
eveiy possible Act of Criminality. Mr. d. F. Thomas points out Omissions in tlu* 
Specifications which are Instances of the Mischief of the Primdple, The Ihovisions 
connected with tins Clause appear to me also to overload the Code with utiprolltable 
Verbiage in Amjdification and l^irticularization iiwite uncalled for. 1 allude to the 
Clauses to 329 inclusive. 

This Part of the Code appears to me to be over Legislation. The Tllustratious ajH*; 
remarkable for a perverted Ingenuity, not unfrcquently displayed in this Work. Volun- 
tarily causing a Man to believe a Dog savages who is not savage, ami threatening to s(‘t 
nim at the said Man, so preventing the Man from going along a Path, does not appear a 
very simple Description of wrongful Restraint. To the (la uses wJiioh follow to 33 
inclusive I })refer the English Law of “ false Imprisonment."" 

I cannot bring myself to su])po8e that a Definition so artificial as this will be*, adopted 
in pnrference to the Sort, of Definition of Assault ‘and Battery used in the Law of 
England. It would be easy to turn it into Ridicule, and is fit to make a Cocle ridiculous, 
for the sake of maintaining “ literal Truth,” in which it might be a Qtie.stiou whetluu- 
or not the Law Commissioners have succeeded. Common Sense appeal's to im* to In* 
sacrificed. Such a Provision as this and the like is dearly bought at such a Price. 

It would require an Army of Magistrates to dispose of tlie Complaints invitt*d, as 
it were, by the Illnstrations to this Clause, which, moreover, seem lielow the 
of Law. " ^ 

^ Mr. J. P. Thomas shows why this Provision and Clause 362 should be stiTick out of tlu' 
Code. I do hot perceive why sjiecial Provision for ^‘Assault'" should bc^. madi^ iu 
ClausCvS 848 to 845 inclusive. 

I am of opinion that in many Oases a Sentience of Seven or Four Yearn Imprison mout 
would not be excessive for the Act herein pipvided for. Tbe rest of thtjse Clauses miglit, 
I think, advantageously omitted (to 852 inclusive). Suclx Particularity appears to 
(263.) I 2 me 
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roe uiidiited for* The nice Bistinotione on the ^hjeet of Sidnttpjnn;^ tp me 

unnecessary, 

IJr. J. F. Thomas shows' ^hy this Clause should be modified, with referenc& isfttfcularly 
to tlie immature Age at which Harris^ is contracted in Ind:^ ■ ' 

T think that Jess than -Seven Years Imprisonment elioujd not be awap^ed fbrBapft 
The Definitions in the Daw of TSrigknd appear to me ^famble to those in this Clause 
iind in 'Clause 362. ' ‘ ‘ 

The 13otinititm describes an Attempt at tlmtwliicli is Theft by the'liawof England,' 
and I do not see. any good Reason for the Alteration, involving the Abandonment of a 
Definition t(» which the People of India have Jong been accustomed, and perfectly under- 
sbuid. “The.felonioUs taking and canying away of the Personal' Goods of another” 
ap{)eara to me a preferable Definition. Tlie Hhiatrations (a) and (ft) are not Instances of. 
Theft jujcordiug to any Code that 1 have seen ; (vr) a];^ears to me Questionable ; («) absurd ; 
(jy) bad ; (s) worse. 

For Theft according to tlio Jjaw of England, involving the taking away of Property 
a- larger Punishment than is here provided might 1)0 adjudicable,' 

With reference to tliis (Clause, I agree with Mr. J. F. Thomas that a Distinction should, 
1)0 inade between Houses of different Descriptions. * 

The First Part of tliis Definition appears to me to describe Robbejy. I think 
that Kpc.eial Clauses for the Oiuses desciihed in Clanses from STO to 374 inclusive are 
unnecessary. 

The felonious and forcible taking from the Pemon of another of “ Goods or Money to 
“ any Value, by Violence or jnitting bin) in fear,” the Definition of Robbeiy in the Law 
of England, is. 1 think, preferable to the Definitioti given in this Clause. 

To this Definition I prefer that of Robbery by ojjen Violenee in the Regulations ; and 
[ tliink, that Three or more Pe.rsons should stifiice foi‘ the Commission of the Crime. 

Tlio Punishijient ought not, in my Oj»iiiion, to be less than Heven Years Imprisonment; 
so also in Cl.uiso 379. 

1 would make tho mhiinmm Traiisportaiioii. 

This is a uoedle.sHly wordy Deftnitiou in iny Opinion. The Addition to the Rule 
proposed by Mr. Blaiu^ may desnrve ConBideration.- 
The Apfgravatione of Tliefi and tvceiving stolen Goofls, recognized in Ragnlation VI. 
of 18JJ2 of the Madras Code of Jlegulatioiis^ are propeTVJ^nd shoiikl be i,)rovided for, in iny 
(Opinion. 

TIiIb Clause is net dlesly artificial, in my Ojiiadon. The Illustration (Jc) appears One of 
those subtle Rolinemcnts which so generally deform tliis Woi’k. 

I would strike out this Pj‘ovi.sjou as unnecessary. 

It ajUK'ars to me that the Proviaioii.s for Mischief, exUjuding through Kinetoen Clausi»s, 
might advantiigoously Ih‘. comjirisoil in One simple Provision. 

1 thiuk this a had Definition with rofere.nee to the lllustvjition (a), T think walking 
into a Building is ill deserihed as exercising Dominion ov(t it. So also of other llliis- 
trations. Tlu^ I)cfinitiotis which follow of various Sorts of Tresjiass might, I think, be 
dis]>ense(l with. 

I see no NeeesHity for so elaliorate a Definition of Housebreaking ; and for all the 
rest of this ChapttT One Section, after the ManiUT of our Regulations, with about Three 
simple (dauses in it, miglit, 1 think, be substituted with Advantage. I agree with 
Mr. Strange, that in tluvse and the like Provisions, wliatever is gained iii critical 
Accuracy of Ammgennmt is risked in Practice, “ by attempting t.o legislate sopai’ately 
for wiuit in effect are intc'giral Grimes.” As rennuks, to punish a (‘oiumoii Act of 
Burglary, beside.s making reference to [Definitions, recoiu’se inusi be Imd to Fo\ir 
difierent Clauses thereof which iuv fai’ removed from the Fact ; and an Account must 
be summed up before it can be ascerta-Liod to what PunishTnent the Burglar may bo 
sentencMM:], 

T(> this laboured wordy Definition I prefi'.r tlie English Oaie cvf Forgeiy, namely, 
tlie fraudulent making or Alteration of a Writing to the Prejudice of another 
Man H Right.*’ 

Ofiences very different in Criminality m'o here brouglit together, and the special 
Provision for any of them 1 consider imneccs.savy. 

T agi'ee with Mr. J. F. Thomas in opinion as to this (^ause and (fiauso 449. 

I tiihik tins Clause objectionable, and Tnueb of this Chiipter might, in my Opinion, be 
omitted witli Advantage. 

I think this Chapter an Instance of over Dogislation. 

This Clause ajipears t/O me obscure and otherwise ofijectionable, 

^ In tins CJase tlie Party should be made to restore tlie Prof>erty. I think this Chapter 
not justified by the Note (o), and I would omit it. . 

1 shall offer no Remark on Chapters XXIII. and XXIV,, on wliicli there are pertinent 
Ciunments in the Betunis. . » 

I am decidedly of opinion that th^ Omission of tlite Chapter: is more advisable than 
its Retention in a Criminal Code for this Country. 

The Explanations here are bigMy artificial ; out of Place in a Criminal Code ; the 
Definition an over Refinement ;> the v^hole calculated to do Ji^arm rather , than Good ; to 




load to involve lPribima}a in Invoatigutioiui tending to 

nopilwificaad AdVw 

V,. Important Oominento on this Clan«e are c^ered iby Mr. J, F. Thoiiiajs. i avoiiU not 
carry the Principle of l4egislation on this Subject further than it is wxrriod in England 
The.Rtde Law ij}>})ear8 to luc more suited to the Dignity of the Adaninistra- 

tionirf^publio. Justice than the l^rinciple of' tiie l^aw of this Code. 1 consider that i(, is 
fit that a Distinction should bo made between the Redress by private (3ivil Action andb> 
Criminal Prosecution, and*that juudi falling within* the Scope of this Rule belongs to the 
Departwnts of Civil and not Ciiujiiuil Justice. Tlie Limitations on il>e Right of Action, 
according to the Law of England, arc, in my Opinion, wise. I would not, m here, ojx ji 
the Door to all the angry Passions of Mankind, and perpetusU* ill Blood, when th(> 
Offence might otherwise be forgotten. The Libel punisluiblc slionld bo such only as is 
malicious^ and intended to provoke to Rage or expose the libelled b) public Hatred, 
Contom])t, and Ridicule. 1 depreciate the Emmtnient of all or any of tlie Contejits of 
this Chapti’Jr, 

1 question the Expt;dieuey of this Chapter altogether. 

I consider this Clause quite preposterous, and I entirely conmv in t)[duioji Avith those* 
Gentlemen who recommeiKl tlie Omission of it, and of the Two Clauses Avliiel) Ibllow . 
The Second Paragraph of tlui Explanation to CJIausci 18.) is not veiy dear. k* 
Illustration (c) seems to suppose the Absence of the Power of ])Unishing for 0)nt(aijpt 
of Court. The Enaotinont of the Provisions of tli is (Muipb^r, among r>tlier iniscliievons 
Consequences* Avould bring the Adiuinistratioir of Criminal Justice to a Stand, The 
Magistrate would in vain attempt b) dispose ol‘ the Work Avhicli these Provisions aloin* 
Avoukl probably create. 

In conclusion, I agree lu opinion Avith Mr. J. F. Thomas that the projiosed Penal (lode 
is not level with the Intellect of thost* vrlio Avould be called upon to adininistei* it ; that 
it is objectionable, from over Legislation ami Roliueinent, and rlangerons NoA^dties ; but 
I cannot go Avith him in desiring its (‘{irly Promulgation, with the Modifications whicdi he 
suggests. On the contrary, 1 am (»f o] union that the Vi(H*s of its Style arc incurable by 
any such Alteration ; that the Principles on Avliitih it is framed are A'ery exceptionable ; 
that from the Code is omitted inueh contained in our Regulations which ought not to Ih‘- 
omitted ; juhI that thf*. lleinark (»f*Mr. Strange, upon the Effect of the se.paraie l..egislation 
for Acts wliich are integral (h’imes, is sufficient to show that our (Jrimiual Courts eonhi 
not work with this Code; tlieir Hands are ftill already; they have no spare ’Jimo to 
eiimloy in unravel ling tlie Coniplieations of such an Enactment. 

ft appears to me that mucli of the objectionable Character of this Code is trai^eabl(* 
to the Determination of tin* Indian Law (^mimiasioners b) set aside*, altogether 
all existing LaAVS on the Subject ; a Proc(*o(lmg Avliicli a])pears to me at vnrianee 
AVith the Intention of the British Legislature, as declared in Section LI I I., 
3d and 4th William IV. C1q». 80. 

(Signed) W. HuDi.KSToN. 


Cliupter XXVI 
48,5w 


Enclosure 8. in No. 78. 

Minutk of the Third Puisne Judge of tlie ('Ourt of Eonjdai’(‘e U<lalut on (he projM>.MMl 
IVnal (dodo, ihibxl ilie IHh of Deco m her I88!b 

..1. The pressing Duty (»f passing Jndgmont on urgent Criniinal Tx'ials, and olber 
constant official Avocations, deprive the Judges of tliis (.V)urt of any nninteiTU|>ted 
Leisure, without wind) it i.s impossible to take a.n extended View of tbc very many 
important (x^uestions arising out of the pmposed Penal (Jode. I liave been able I.0 
examine it only at Intervals, and my ObserA^ations on it arc, in consiMpiencc, noctissaiily 
imperfect aiid desultory. 

2. The Paper vritb which we liave been faA'oured by our IbrnuT Register, Mr. J. F. Tliomas, 
previouHly Judge in Tanjorc, an Officer of practical h^lxperieiice, possessing an c.\bu)siAo 
Knowledge of the Languages, Customs, and Habits of the *, contains so much cn 

1 )reasive of the Opinions I mysdf entertain, that, deeming it unnewsaary to rt'jicat Avh;d. 
le has iAlrea<ly so well cxpresKcd, 1 Avould commence by adopting rcrlHithu iliat lh)i’tioii 
of hie preliminary Observations AA'hicli is contained in Paragrapli 2, the First Part only 
of Paragraph 8, Paragraphs 4, 5, ainl (5 (the last deferring particularly f-o mysdf), Piuii' 
graphs 7, 8, 9, II, 12, 18, 14, la, and 19. > 

3. Until the Mode of administering the l^iw is dearly defined, it is impossihlc to bring 
it into useful practical Operation, or to imnioxmise ^rdiiifactrh'ily 0 its probable Ivcsiilus. 
I therefore concur wdth the Hecond Puisne Judge in tldiildng that the Want of the Code 
of Procedure is an insuperable Objection against the Pr'omulgation bf tin* 

projyosted Penal Code, itml a seriotis Obstacle to the critical Examination of it. 

4. 1 also anrol^ opinion, with him, that many Parts of the Code are draAAai in Tt i ins 
which cannot convey any Meaning to the Minds of the People for avIiosc CuidaixA^ i- i > 
framed. In attempting comprehensive and ]uccisc Definitions in the Englisli Languugr, 
not only Perspicuity has been frequently sacinticed, so as to confer on Words a Scus<' 
in’econoilable witii tydr* established Meaning, but a rugged and intricate Plii'a.scoJ<>gy 
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has beeu mtrodu0)&d« which is not aMily intelli^blo e^en in SSns^h (Langna^ is 
absoluhdy luitratislateable into any of the Dialect^ of the QoiJSaS^y with am 

conwsrsant. Novel and refined Ideas^ beyo5ad the eommon Ormp <tf Native i«i|<dleot, 
are often enunciated in unusual and , for-fetched Ter:ma 5 and iuiltotmted by^ 
EnampleS) £feq[uently fomiliar to Europeans alone^ which will leave lUbie Native Mxixd 
quite as blank as before they were penned. 

8, It will be no easy Task, for instance, to convey, in any of the Native Dialects, tlic 
Meaning even of No. 4»2, which merely deolares that ^'to do a^Thing"' denotes Omisaiom 
as well an Acts ; for in every Language ** to do ” must stand opposed to its Omission. 

As our Definitions are framed/' say the Law Commission, it is to dip a Pen 

“ in another Man's Ink, Mhehu^ to crumble One of his Wafers, an AaaOAjM to cover 

him with a CSIoud of Dast riding i>ast him, hv/rt to inoomtaode him by pressing 

against him in a CaiTuige (Notes, Page 18) ; and this leads to the Pbxaotment No. 78, 
by which it is declared that notliing is an Offence the Harm involved in which is so 
slight that it would not ordinarily be complaintMl of. Surely some Defect in the Defi- 
nitions themselves must Lave imluced the grave Enunciation by the Law of so very 
self-evident an Axiom ; and when the Law Commissioners jienned it, and the foregoing 
very rciiiarlcable Criticism on the Result of their own Definitions, One can hardly 
refrain froxn tliinking that Susyiicions on this Subject had arisen in their own Minds. 

6. But the strongest Objefjtion which I entertain against this Code is its l^ing 
professedly based on theoretical^ not practical. Principles. It is the Work of eminent 
Men, Heleote4l for their known Ability, but few of whom possessed a^d none Icmg 
or intimate Intercourse with the People, at least in these TeiTitories. Talent, — ^reasoning 
on superficial, still more oi^ fallacious Information, — is most liable to leap into erroneous 
Conclusions, which ai‘e only the more dangerous in proportion to the Respect due to the 
Authority whence they ernamite ; and when it is considered that nothing distinguishes 
the Natives of India ho imich as their extraordinary Tenacity to ancient Custom, und 
that the most opposite Nations in Kuro]w do not differ more from each other than do 
some of the Indian Nations under the Madras Government for whom tliis Code is 
compiled, in coirimon with Mr. Krere and others, I seriously lament that the Law 
Commissioners <lid not more avail tlioniselves of the practical Results of that accu- 
muhited Knowledge and gradual Ex]ierience wliioli is embodied in the Laws of the 
eminent Men who have hithertio legislated for the different Nations of India, instead 
of suggesting a theoretical (^nle for the Mass indiscriminately, regai^dless of local 
Peculiarities ; for the best and wisf^st of Laws will become a mere dead Letter when 
they prove at variance with the Ftjelingw and established Habits of the People. 

7. 1 likewise concur witli tiio Second Puisne Judge as to another Defect that pervades 
tlie new Code. It is One of the First Principles of Law that there can be no Offbnee 
where Intent is wanting ; but, on the Ground that no safe Judgment can be formed 
by Tliird Persons of the mental Ojieraiions of any Individual, known to himself and 
God alone, exccjit by Jiis own overt Acts, the Law hitherto in most Coses has piwimod 
that Effect to he iniemled which the Act of any Indiiddual in itself is naturally calcu- 
lated io j)roduee. This Intention, however, as it emnnot be proved by Evidence, is 
generally i/nf erred from the Act, wlilch Act alone is given in Evidence, and the Crime 
at present is composed of such Act exchn^lvel/y^ no Proof being required of the Intent 
distinct from the Circumstances attending the Ac^ itself. The new Code, however, 
indej^endent of and in addition to such overt Act, often makes the Intention,’* Impres- 
sion,'* Boliel’ in good Faith," Knowledge," not of Fact but of what is “ likely," and 
other ntnj&niai Operations of the IndividuaJ, no longer merely inferrible from the Oircum- 
stances attending his Act, bnt an essential, independent, separate, and coxnfx>neiit Part 
in the Definition of the Crime itself, uiifhowt which the mere overt Act in such Instances 
will, according to the Code, become 'itu> Crims at alL To establish Crime, under these 
new Definitions, tliert' will oectasionally be required, not only Proof of the Fact, as at 
present, but, further, Proof (of which none can be had) of tliose specified Ojierations 
of the Mind, hithei-to left to Inference, Imt now fonxiing a substantive Part of the 


Offence as n(‘wly determined. I need luirdly say that iliis seems to me, not only a 
radical Defect, Imt an insuperable Obstacle to the practical Introduction of the Code. 

8. 1 am compelled to join the Second Puisne Judge, and indeed every Officer in the 
Interioi* of practical Experience, either in the Magisterial or Judicial De|jartmont, wkose 
NoTa— rno fouowin* arc th« Vcmim i»nni«hod by flowsini? In Opinion is of any Vfllue, iti protesting against 
,,«« A^Ktion of «w a 


th« Mailran Torritoriov, 
IMfl By the T>lHirirt Poliofi 

„ Oriiuinal Court 

M Olronit do • 

« PohJ. IJcMut do. 
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Indeed this is One of those dangerous theo- 
retical Suggestions, at variance with the 
Laws of the wisest Men that ever governed 
India, which have no Other Origin than the 
most misdirected Humanity, acting on the 
most deplorable pcraotioal Ignorance of 
the People. The Iduih has long been con- 
fined by our BemxhitiouB to those Oriminols 
alone of the aegtoded CHassea who are 
proper Objects of to ignominioas a Punish- 
ment, atid j|ai^EgiB|(|f,iukahotm in Medgia, 
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K&timot fhttn PlUtimph it, of Sir TtioinaK Mmiro's Minute dated 
flitDiNmbcn' 1624, hdiiK App<'ndla No. 108. to tbo fiUiport of 
ii0U6C of Comomoni in the Beveuuo Peiwrtmont of 1682. 

Wltb viiat Oruoe can "uro talk of our paternal Oovemtuont 
if we exelttdo them froim every important Office, and aav. as wo 
did till vary )ati^» tiiat in a Country oontauung 16,000,000 of 
InhafoltaHtiT iio Ifan Init a Kuropoan aliall ho intruatod with 
so much Authority na to order the l*uniM)uuout of a HitiKle 8tr<^ko 
of a JUttmiV Such an Interdiction is to pasa a Scntimco of 
Pcffradatlon on a whole Veoplo, for which no Benefit can ever 
companiiate. There ia no Instance in the World of «o humi- 
liating a Senteiioe hamng ever heon paaeod upon any Nation. 
The weak and mlotaken Humanity which w th<» Motivo of It 
can never lof viewed hy tho Native aa any jurt Bxmiae for the 


IHigiiMfo inllioted on iliein, by lieitig pronounoed to bc^ unworthy 
of Tniat, In deciding on the petty Ompnoea of their CountiyiiieB. 
We profbnii to Mcak their Improvemeni, but pronoMO tiie Means 
ihe moat adverac to Suot«aa. The Advocatea of tmtirovement 


much an poiwible, but they are ordcint in tbeir Zeal for eiilwrlitoii- 
ing them, by tbo general iliflUaion of Knowledge. No Cimecit 
more wild and absurd than this was ever eiigendertMl in the 
darkeat Ages : fr»r what ia in every Agt* and every Country the 
groat StunuluH to tiie Purauit of Kjiowledgo, but the l*roHpe(.t 
of Fame, or Wealth or Power; or wltat ia even the Use of great 
ttalnmonte, if they arc not to bo devoted to Undr noblest I^tT• 
>He, the Service of the Oominuinty, by employ ing those wiio 
. tfiHcaa tlioni, aocoisling to their roapoetive QuaUucationa, in 
the vanoua Duties ortho public AdinlmMtration of the (Vnintiy V 
Sir T. Munro whoii thia waa written had by Sootton TV. Ite^- 
lation IV. 1821 reeontly given Power to Heads of District Volico 
(wlio have been oomiMu^ to tho French Pi*efecta of Provinces) 
to puulfh hy fioggiug. This Power was riwokad bj 
tion Xlll. lA^ Kcctloii V.. and they can slilce only lufliot such 
PunishiDcnt by order of the Magiitraciy ~ 

thoMagwtn 
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wm hez9 gradm^Uly reduced m Practice 
niUTOW BouudB that it wm 
rutW ierrorem over tLaxi iutiioted 

Upon Crimiaak But so loxig as wc have 
the to poasens a trying Popu- 

latioa such as the ChwIA&rB who ;m\ 
stMiouaiy, aud other Tribes, such as the 
CorohewUrB aud lALriibadfieB, who, ou the 
contrary, are wandering throughout our 
Provinces, and the KuUbtb settled in the 
South, the Dvml^peeB In the 14orth, 
and the Slaves in tho Western Coast, it 
is the only Punishment of which the Bread 
will operate on a Class ol* Men whose 
Subsistence is so jirecarious as to render 
Imprisonment a llelief. jSh' T. M.uiifo, as 
a principal Means of raising the Chara^r 
of the People generally in their own us 
well as in public Estimation, witli a perfect 
Knowledge of the Native Chaiiicter, and 
in the spirit of trui^ Humanity wliich 
pecuUarly distinguished liim, felt no Hesi- 
tihtion in liberally jilacing in ihe Hands of 
the superior Natives themselves the Lash, 
to be biliictecl on their Criminal Brethren 
of the lowest Description, whom he, by 
Experience, found it practically impossible 
to control by other Means, and the far- 
extended Views wliieli dictated tliis liberal 
Policy to Munro may well stand contrasted 
with the Policy of those, who, possessing 
neither his lufonriatiou, Experience, or 
Grasp of Mind, undervaluing tlie inesti- 
mable Confidence of the higher Classes of 
the People, wliieli he now, in rettUTi for the 
Tinist he reposed in them, to a great 
Extent undid his EeiJall of the most 
“ humiliating Sentence over passed upon 
“ a Nation,'’ and with the still narrower 
Policy which, in the false Name t)f Humanity, confining its Bene\olence to the Criminal 
alone, after liniitiiig its Cluirity to feeding, clothing, and lodging in a Building which 
to the Native is (*oin|)aruti\e]y a Palac<' none but tho Convict, now proj)o.seH by Law to 
inflict upon the whole Body of the People the great Kvil of relieving the lowest Classes 
from the l)rea<l of the only Punishment which prevents their ])reying on the J^roperty 
of their Superiors. Should such a Measure be legalized, the I’eoplc, as I have liad 
(xxjasion to state is now the ('ase in regard to Sorcery on the Western Coast, will 
infallibly take the Law into their own llands. Malabar, 1 believe, to be the only 
District in wliicli Murder for Sorcery i.s usual, and in whieli Punishment for Theft, 
by Stripes, is most rare ; and a few Days ago I passed Sentemee of Deatli on a Murderer 
there, whose sole Motive to that horrid Crime was (foV the First I'inie such ever came 
before me) the repeated potty Thefts which had been committed by the Deceased. 

9. T now pro(»eed to make such Obseivatioiis as occur to me ou the several Chapters 
of the Code. 

10. Mr. J. F. Thomas, as well as Mr. G. Casamajor, has suggested an Addition to this 
Chapter, in modification of the i'xcepHom annexed to Clauses J07, 124, 177, 178, and 
20(1, which are taken a))parently from tho French Code. Whether the Altemtions be 
niado here, or under these Heads respectively, I concur witli them generally, as to the 
Expediency of nan-owing in Didia the Law a[)plicable to a very dUfereat social State in 
Eurmie, and of defining by express Specification the precise Exceptions from Punishment 
for the Harbour given to Offenders, particularly in reference to the wide CVtmexiouH of 
Caste, and to Families who, aa he justly states, are here unhappily Criminals by Birth 
aud Profession, 1 would confine it, in general, to the Husband and Wife, Oliildren 
and Patents reciprocally, or, where Nepotism by the Female Side exists, m on the 
Western Coast of the Peninsula, (to the ^eat Peculiarities of which no Attention what 
ever soemjs to have been paid in this Code,) to tlie Mother s Brother and Sister s Son 
also, who there stand to each other in the Belaiion of Parent and Child elsewhere, 

11. With refbrence to the very earfy Age at which Females reach tlie Age of Puberty 

in lttdia> It app€$srs to me a.Miatske throughout the Code to confound a Peiroon ‘‘ under 
Twelve Years of A^e ** witli inca|jacitated Xn&ncy. I make this Bemark more especially 
with tefi^ieuos to Widows, who .are constantly mairiedL legally in Infency, and 

such Marriage ; and with refapenoe to the Illustration (4) 

to Clause S9S, vmim IroiiUid l!eu4er any one who causes the Sot^ of such a Widow guilty 
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of and linWe to peath, instead ox wiuntary cnJpa^in iWoiwitte by 

(JomwHat, m tbo Cmle clearly contemplatefi wlieva tlie Widow }$ of m Age bapaWo of 
giving ^ Qosimit t 

Chttpicr IL 12* BenidcH iiogging, as already stated, 1 agree witk tbo Second ^bisno Judge* in 
4t: «Klvocating the (Vmtiauanee of Banishment from one District to another as a 

highly effective, wjiere, as in India, local Attachments ans universal ^ and, as nnidiiined 
ill luy Minute laid before this (jovenmieni on the 2Hh December lH0g, 1 think with 
Mr. 'taughaii and othern that the ignominious Punishment of TmhMV should liketriae 
he retained, as regards Forgery, Perjury, and (Minen against Nature. 

].S Tile Frerjtloncy of uniiaiural CrimoR in India remains a horrid Stain ujion the 
Land ; and Perjury and Forgeuy, which sap the Foundations of all Justice, are prevalent 
to nil Extent loudly calling tor even more severe Penalties than those* now inflicted. If, 
nmlei* such Ofrcumstaiiees, the Legislature ceases to annex to those Chimes that Odium 
which the People of themHclves unliappily scarcely allix to them, hut whicli they imme- 
morially attach to the disgiactilil Puiushiuent of TinArr/*, and tlie Government no longer 
lend their powerful Aid in roiling ])opular Indignation against these Oflences, a Blow 
will he inflicted upon Jnstici* and jmhlic Morals such as will long be felt, but which it 
may 1 h' very ditKculi ever to remedy. 

1 k is so far humane that it inflicts no Privation, Jiestraint, or physical 

Snttcring on the Body It is cpiite tme, as urged l»y the Law Comniiaaionin*s, that 
disgraceful Puni Jnneni,'. oY this Description act ou the Mind aJone, and upon the 
(Criminal ojierate a in^qaalhj. laing \v<irse than Death itself to tlie sensitive, and hardly 
felt at all ly tlu* har(l<*ue<l \'Lllani , but an all-just and most wise Providence implan^d 
this verj Finding in the Iliunan Ihea^t expressly m onler to tleler from Grime, the more 
in piopoition as it is eujuy< d, and the saim* Piovidence most righteou|*ly inflicts on its 
i*08Sessois liKviial Keti diiitjon in <‘xaet Prt^poxLion as iliis Talent, most protective from 
is negieeted or ahuseil Beeansn Punishment is rightly inflicted on and felt by 
eacdi Mind in the just Projiortion which has thus been deerci'd from above, is it for Man 
to gainsay Almighty Wisdom^ Tnstead <if daiiiig so to do, oi, ou such imteuable 
Grounds, to throw aside as useless that Sensitiveness to Disgrace and Bidieiilo w) widely 
implanteil mon* or le^ss in every Human Bicast, to deter it from Grime, Man, and more 
ospeeially hiw Kulers, ought to wit*td for tins Purpose* tlu* ])uwerful Engine thus placed by 
Providence at their I)is]>osal, and in lieu of moi bi<lly sympathuhig with f Vim Inals who, 
by their Otlenees, have either pervcrleil all Justk(, or degiadeil themsolvos to the Level 
of the Beast, they should righteously iuHief ou eacli Ridiibution in pioportiou as he was 
armed agaiitst the Oflemv, and thereby not only detir Imt leliese the Alass of the 
People from those degiading (^rimes, the eontagjous (Virruption of which stains the 
Native (diarae ter with its blackest l)y e,--( Vinies, indeed, vliieh liave readied a Preva- 
Jenee almost intolerable to Uumanily, exee]»t to tliat apatlietio Form of it, in which, 
fortunately iieriiajiis foi us. the Hindoo haj)])tns to be elotlioJ. 

15 To ( ^lauHi^h 4.S and not only the Second Puisne Judge but many other Officers 
in the interior objeil, 1 think on insuHieient Grounds; for, under tlio Explanations 
given, Bamshiuerit fiom the Company s Tenitoin*s even for Life, is jdainly inteudeil iu 
mitigation not in euhamvrnent, of the Sentemt*s hjx^eitied when ]>asscd on Kuropeans ; 
and 'rrans])orta lion as regariK ihrni is not to b* jierpttiiar’ But though the Policy 
ami Humanity of these Enactments seem to me vindicated, 1 doubt their I 
and on this Point would direct Attention to the slrong G])inion given ly a Native, 
V. K4*enavasi?ili, Naib >Seristadar iu GhingJ(*put, who, with refereuci* to the Desire of the 
Lmw Gomniissioneis to sa\e Kiiglishmen of the worst DescTijition from hcing placed in 
“ degnuling Silintious, and engaged in the ignominious Labour of a Chud efpiaHy with 
“ the Nati\(‘S of Jndia,” comjiares HUch Exemption with the Indulgence of the Hindoo 
Law in favour of Pirahmins, ‘^ridiculed by the Eiiro])ean Nations ’ and concludes that 

any Distinction made in the Punishment of lOngliHhmen and Natives^' will, instea<i 
of upholding, lower tlie Britisli (Miaiaeter in the Eyes (J tlie Public. 

49. 1() In th(* ll(*mark.s of the Second Puisne Judgi* on thia il\ luse I concur. 

50 to 57. 17. I am glad to express my Sense of the great E\cellt*nee of much (*ontained in these 

important Clauses, us explained iu Note A, Ihige 5 to 11. The admirable Principle of 
involving (compensation to the injured in tlie J^unislimeut of Gripies, especiuUy of thoiH‘ 
against Pj'operty, i,s (^uite invaluable, for it strikes directly at the Root of the growing 
E\il which is tlie grand Outcry of Urn Land. The prescuit free Enjoyment of tlio Fruits 
of (Vime, excejrt iu the rare Oases where the sioleu iVoperty iisflf is recovered, holds 
out such Inducement to Otfences against Property, by securing to tbo Perpefrators 
PoHHcssion of the C\m8ideration whicli tempts them to break the l^aw, that One Half 
of the Population now pny upon the Industry of the otliej‘. Theft and Rolibery form 
not only the most profitable but have gradually t>ecome tlu* steple Trade of our Terri- 
tories. Person and Property are erjiialjiy insecure ; the Accumulation and Outlay of 
Capital is cUockoil ; and these Offences against Property constitute tlie Bone to all 
Ijuprovement or Prosjierity of tlie Country. I therefore hail the proposed Enaptmeut 
as a long-need.ed and most welcome Blessing, parfcksularlv if the Law^of 
promised, so framcHb that “ One Trial should do the Work of TwO/^ ^ ^ 

Ik But 
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la But I^fibiulc ihis Part of tbe Code is o{)^ to mmy gx^t Objections, urged by 
Hr. and moro eapedaUy Mr« YaiUghati, whose Remarks 

merit OoiKsWt^ratiO^^ ‘ 

19. Aa auggdsted by Mr* Casamajor, MestHution should be entirely distinguished in 
the Code ^ Government. 

to the State of illegal Gains from Embezzlement, the Receipt of Bribes, 
end^simtior Offences, or JieetUution to individual Sufferers of the Value of Goods stolen 
or robbed, of Loss by Forgery, or of Remimeration for Damage committed, is due out 
of the OuJ^wit^a ovm Act, proved in Evidence, which clearly deckles its Arrwwnt; and 
in such Oases Justice never can be satisfied by any limited Imprisonment, until the 
illegal Appropriation, be its Extent what it may, has been fully accounted for, what is 
beyond the Convict's Power traced to others, all within his Possession or Control 
restored, and the Court is satisfied that his Means of repaying the Value of the 
Remainder axe quite exhausted. Then only ought the Period of Imprisonment to be 
limited. But in Cases of Restitution, where the Money is due by the Act of the Culprit 
himself, it should be recoverable from him by Distraint at whatever Time Moans may 
accrue ; and I see no Reason why the Period for its Recoveiy sliould be limited to Six 
Years only. 

21. On the oilier hand, tlie imposing a Fine to Government is an Act of the Court 
itself over which the Culprit has no Control at all, and an Act of the Court not only 
fallible, but, as shown by the Law Commissioners themselves, j)eculiai’ly liable to Error 
and Inequality, Fine operating on the Rich hardly at all, but on the Poor most acutely, 
whilst Imprisonment, on the contrary, operates in the inverse Ratio, most severely on 
the Rich, and hardly at all on the Poor. 

22. It seems unaccountably to have escaped the Notice of the Law Commissioners 
that it was tlie Impossibility of any Court ascertaining correctly the pecuniary Resources 
of Culprits, knpwn only to the Individuals tliemselves, and not, as stated by them, any 
Desire to call the Culprit into Council with his Judges, which induced our own and 
most other Legislatures to equalize the admitted Inequality of the Punishment of Fine, 
by rendering it commu table, at the Option of the Culp r if, for Imprisonment, to be fixed 
by the Judge, on the Ground that the Culjirit who is unable or im willing to pay in 
Purse shall possess the Option of paying, in an inverse Ratio, in Person ; and that while 
the Disgrace of a Gaol will generally induce the rich Man to liquidate any moderate 
Fine rather than become its Inmate, he, ixb well as tlie poor Man, can satisfy Justice by 
incurring the inverse Penalty of Imprisonment, and both thus posse'ss the Means of 
Escape from excessive Fine, inflicted either by an inconsiderate Judge, or by the most 
considerate Judge in Ignorance of their real Circumstances. 

23. In Cases, therefore, of mere Fine to Government, where the Knowledge of the 
4^ourt is so defective, and neither the Culprit's Act nor ilie Evidence gives any Aid to 
direct the Court’s Judgment as to its just Amount, I know no better Remedy against 
Error and Injustice, involved in the admitted Inequality of Fine, than that above 
stated, upon wliich Mr. Livingstone seems to have founded his Enactment. Indeed, 
without some such Provision, I see no Means wliich the most just and considerate Judge 
can possess to gxiard liimself against the Infliction of the most unjust and excessive Fines. 
Hr. Vaughan has clearly shown that tlie Option of Commutation, if given to the Judge 
himself, might become an Engine of the most serious Ojipression in the Hands of the 
zealmis but injudicious ; and under these Sentiments resiiecting Fines to Government, I 
would neither sanction their hayy by the severo Process of Disti’aiiii, nor leave them 
I'ecoverable from Pro[)erty acquired Muhsequent to the Offence, but deem the Imprison- 
ment in lieu of them, which should ever bo fixed by the Courts in the inverse Ratio 
of the Fine, as full Satisfaction for them. 

24 But in Cases even of Restitution where Process of Distraint might issue, I would, 
on the Ground of Policy no less than of Humanity, as suggested liy Mr. Vaughan, 
exempt therofi-om all Tools, except tliose for Housebreaking, Coining, or other Crimes, 
and 1^1 S^ed Grain, Implements of Husbandry, and ploughing Cattle ivquisite for the 
honest Maintenance of the Culprit and his Family. 

25. Experience, however, has shown this Court, that, under the present Law, strictly 
limiting Fine, it is absolutely necessary, to prevent the most gross Abuse and Oppres- 
sion, notwithstanding our Regulations sanction the Imposition of Fines by the inferior 
Tribunals of their own Authority, to require, even from such of them as have tlic 
Benefit of being superintended by Covenanted Civil Servants, Returns of all Fines, in 
order to enable this Court to mitigate and revise unjust Sentences. Such a Proceeding, 
though here it works easily and beneficially, is deprecated as an Evil by the Law 
Commjasiotners (Note A Page 7), who, in lieu of it propose (Note A. Page C) “in the 
“ Code of Procedure to establish such a System of A ppeal as may prevent gross 
“ frequent Injustice from taking placse/’ But in India, where the People habitually 
suffer Oppression, so often in Silence, Appeal will never l>e so efliciont a Remedy as 
Revision, especially where sad Experience has shown the Necessity of the latter ; and 
if Revision be necessary under a Bystem of Finos strictly limited in Amount, it will l»c 
Still more requisite should all limit to Fine be removc'd, as proposed, which 1 think is 
open to insupeteHe Objection. On Examination, the Arguments of the Law Commis- 
sioners will ^0«spply ^gaini^t limitation Chicifly to Oases of RcatitnUon, which 

they ^ 
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tlxey Hve im>ng]^ confounded with Fine. Ab applied to Fine elone, when eepamted 
from they will, on the oontrai^^ be feund to advooiite Limitation^ and all 

Fxpeidfnee ia against granting an unlimit^ Piacretlon where even l^owet ike most 
strS^y bounded has in nnmtice been found liable to monstrous Abuse. 

26. There is a vast aeal of Plausibility in the Argument of Uie LaV Cbxnm^ios)^^ 
on this Clause ; but as it is the sole Duty of a Judge rightly to apply the Proviiions'of 
the^Law to the Facts proved, it will be in the highest Degree dangerous to pennit^^on 
lus Part, any Failure in that essential Duty. He should weigh <wl Doubts before ha 
comes to a Decision, and then pronounce, according to tlie Law, a positive Verdict, pro 
or con. A Verdict in the Alternative is no Verdict at all To find a Special Verdict^ 
setting forth the real State of Facts, declax’ing that the Evidence did apt enable the 
Court to decide on tlie Guilt or Innocence of the Party, would be quite as reasonable 
as a Verdict stating that the Evidence proved one or otlier of Two Crimes, the Oom*t 
could not say which. 1 ado))t, on tliis Subject, the Sentinxenta of the Second I^uiane 
Judge, and in all Oases of such Doubt, giving the Prisoner its Benefit, I would convict 
of the minor Crime alone. Indeed, in Note N. Page 77, the Law Oomiuissioners them- 
selves show that in such Cases it is infinitely more important to determine wliat shall 
be the Punishment tlxan the Narrie of the Ofience ; but as the Punisliment mua<r depend 
on the Nature of the Offence, in a Cose of Doubt it is better to give the Preference 
to the minor PunLshnxent than to stultify the Court by obliging it to give a dubious 
Verdict. 

27. I beg here to recommend to particular Notice the Observations made by Mr. John 
Fryer Thomas on the very important Subject of Imprisonment ; and to state that, witli 
the Exception of his lost Paragraph on this Subject, 1 adopt them, as expressing the 
Opinions which 1 myself also hold. 

28. 1 conclude my Observations on this important Chapter by remarking that, 
although tlio Code proposes to restrict Capital Punishment to Murder and thelxigliest 
Offences against the State corresponding in this respect very nearly with the practical 
Administration of the iiresent Law, the gravest Doubts have arisen in my Mind of the 
Efiicacy of Death as a Punishmoiit, espiicially in India. 

29. It has been given in Evidence before tlic Commissioners on Criminal Law in 
England, that, during the Period of about Twenty Years, in which Capital Punialxment 

continued abolished in Tuscany, it was attended by a great Diminution of Crime in 

general, and almost art entire J)isapj}ea ranee of Crimea of Violence that Sir J. Mac- 
intosh's Suspension of its Administration for Seven Years at the Bombay Presidency was 
attended by “ no Diminution in the Security of the LiA^es and the Property of Men 
that by gradually reducing the Number of Capital Executions from 2J35 in the Five Years 
ending in 1801 to Eighty-eight in those ending in 1809, to Seventy-one in those ending 
ill 1814, to Twenty-six in those ending in 1819, to Twenty-three in those ending in 1824, 
and to Twenty-two in tliose ending in 1829, the Belgian Governnximt, in the Four Years 
ending in 1838, without any AUeraiion iu the Latv itself were enahled to dispense 
witli Capital Executions altogether, the Capital Convirtlons liaving, witliin the same 
Periods diminished from 353 to 152,113, 71, 01, and 74 reHj>ectiveJy, and, lastly, in 
the Four Years ending in 1833, to Thirty-six, when no Example of Death was deemed 
requisite. The Keturns, it is explained, ‘‘show very distinctly the Diminution of the 
“ Occurrence of Murder as Capital Punishments have diminished in Number, and espe- 
“ daily when they were wholly discontinued.’' Other Instances are adduced from 
France, and in our own Country, where of latt^ Year’s Capital 
Punisliineiits have decreased to a very great Extent, and it is added, 
“ The (.^lass of Criminals who are guilty of Muriler are Men with 
“ wlioin the ]Kxrsonal Sufieriiig which attends the taking their Lives 

has but little Influence. They are often desi^wate Characters, who conceive their 

Punishment w’ill soon l>e over. In Cases of that Nature the Punishment should be 
“ characterized rather by Duration than Intensity." 

30. As comiected with this Subject, I wouhl observe that when I was Eegister to tliis 
Court in 1830 the Judges issued their Oii’cular Order of the 3d May 1830, in which, 
in order to fixrm a correct Judgment of the Result of such ExamjJes, they called upon 
the Officers executing their Death Warrants to make a Record of the Impression which 
these lumooessary Acts of Justice made, not only on the Spectators, but on the Convict 
himself, and having had these Returns for several Years pist collected togethesr, and 
copied out, I have just risen fr om their Perusal strongly coufimed in the strong Doubta 
of the Efficacy of Death as a Punishment, which the Facts above stated are calculated to 
excite in any miprejudieed reflecting Mind. 

31. Discarding, not only all Religious Feeling, but the common Dictates of Humanity, 
let the most callous Statesman peruse these very curious Documents, and I defy liim not 
to'^bo struck by their extraordinary Results. 

32. After the Proof given by Mr. Wilde before the Commissioners on Criminal Law ia 
Englmxd, showing that within the short Period of Four Years no less than Four diffetent 
Cases, involving Six Persons, perfectly innocent of the Crimes clxarged against them, were 
acecently sentenced to suffer Death by the Judges in liOindon, 1 confess that some of 
these l^turxxs have made upon Mind an indelible Impression of the crfiBl greater 
Danger to Justice in passing any %rrevocabh Sentence in where false EvMenoe is 

so 
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so much tttfftti prevaleat, where tiie gKoter DettitntSin and innreased 

Ignoraaoe ti Condemaed nxae unfit them for brm|pQg tlieir CaeeH under Bevinion, 
and where tbs^$xe<!Vtdye Go^enunent has not jet organised even that occasional Review 
over final Bente'liees of the Judicial Tribunals which is practically in operation at homo, 
a^ whioh is not tmly most desirable, but requisite, everywhere, to prevent the deplorable 
but irMpaiuble Infliction of the great Crime of Murder by the Hands of Justice itself. 

' 88, ^le wonderful Apathy with which the People view all Capital Executions is also 
moat nmarkable in these Returua In many PltuHis, such as Cliicacole, Malabar, Honore. 

BajahuntadtJ, and Calicut, only from 160 to 300 Persons ever attend these Exhibitions ; 
and, amongst them, Children and Females are the most numerous. In the larger Towns, 
such as Cuddi||>ah, Bellari, Madura, Tiimevelly, Salem, and Combaconum, containing a 
Population of many Thousand Souls, Cn 2 ntal Executions attract seldom more than from 
1 ,000 to 6,00p Spectators, except on the mo.st cxtraordimiry Occasions ; and even in a 
peculiar Ca#ie of this Kind, No. 18. of the Salem Calendar for the First Sessions of 1880, 
where no less than 10,000 Spectators arc calculated to have Iwon present, tlie Criminal 
Judge expressly reports that “although conducted with every practicable ( 'ontrivouce 
“ to render it as imposing lus possible, it created no salutary Result upon the People.'’ 

S4. U is quite clear that this arises chiefly from Death, according to the Kedigious 
Creed Wthe People, being a Punishment much less terrible to tliose who believe in the 
Transmigration of Soqls, or Mahomedan Paradist*, thnn to such as dread the Judgment 
to come'' after Death. The Returns made by the Native Judge at Vizagapatam par- 
ticularly exemplify this in Four several (^ases. In No. 22. of the Fimt Sessions of 
and No. 32. of the Second Sessions of 1 834, ho says that oji the First Occasion the 
Prisoner on the Scaffold, after Confession of Murder, stated to the Spectators tliat “ as ho 
is punislied by the ruling Power he is purified, and will go to Heaven, and then 
desired them to give him Leave, after giving his (JomfJiments to them and in the 
Second, that a Female, after a similar (^mfession of Murder, olwerved to tliem, that 
“ having reeeived her Punishment from the imling Power, she would be freed from 
Impurity, and go to Heaven.*' In the Third L'ase, No .*53. of the Second Sessions of 
1834, where the Prisoner, on the contrary, denied his Guilt, not only of Murd(‘r, but of 
all Transgression, still he added “ that he must liave eominitted some Sin in his former 
life; BO it has been his Fate. He saluted the Spectators, and said he would go to 
‘‘ Heaven.*' And in a Fourth (Jasc, No. 5 of the First Sessions 1835, the J*risoner jJainly 
told the Peo])lc “ he killed liis Wife as he was instigated to do so by the God Sree 
“ Ramoomoorty." 

35 Where Superstition jirevails to such a lamentable Extent as this. Death, the last 
Sentence of the Law, is robbed of all its Terrors. The People, collected by idle 
Curiosity, or by that Inclination for Sjiectaclcs of any Kind wliieh characterizes Indians, 
sympathize with the expiring Criminal as a Sacrifice* to Fat^e, purified by the extreim* 

Unction of tlie rulifig'^l^iwer ; and the lamentable Scene, here exhibited with a Tinith 
which none but a Native was eajiable of ]>ortraying, closes with an Interchange of 
Civilities between the Spc<*tatorH and the dying Cul[)rit. 

36. What the moral Effects of such a Scene must be is nowhere better evim'od than liy the 
Order of my Two (Colleagues of the 14th June 1838, wherein, in coutradiotion to my 
Opinion, that such C^onvicts as desire it should be ])ermittc*d to attend public Executions, 
they expressly prohibited their Attendance filtogcthcr on su(*h Occtisioiis, e\en when* it 
had been previously customary and compulsory. 

37* But in these sad Examples the Apathy exhibited by the S])ectators is greatly 
exceeded by that disjJayed by the (Hilprits themseKes, subje(‘t(‘d to the extreme Penalty 
of tlie l4aw. There are, no doubt, occasional Exceptions visible in tbese lleturns ; but 
tlieir Language in general is uniform, tliat the Omvicts exhibit an astonishing CarelesS' 
ness, Indilierenee, Insensibility, Resignation, Deadness to all Emotion, unmoved Calm- 
ness, collected Composure, and Hom(*times even Fortitude, rising on a few Occasions into 
a Contempt of Death, wlu<Ji would, under other ('‘ircnmstances, excite Admiration 
Several, the Moment when tludr Sentence is pronounced, state their Readinoss to undergo Nt). 9., at Salem . 
Execution instantly. One, with a strange Indifference, exjuvsscs an Anxi(*ty, before 1st Sessions of 
Death, to communicate toothers his Talent for making Fireworks, and more than One 1831. 
indulges ii> gross Abuse of the Goveniinent and its Officers. The ('^riminal in No. 7 of 
the l^lem First Sessions for 1832 offered, if uUowed to live, to become a (Christian. But 
the solitary Instances in which I find any Criminal to have resorted to Religious (Consola- 
tion is a single Christian, and another single Mussulman, who, at his own lltxinest, was 
attended by a Priest of that Faith. 

88. Under such Circumstances, it is, T think, to be deplored that the Qovei*nm(*nt 
Officers, from kind Motives towards the Suft’erers, have been so weak as occasionally to 
have lent tliemselves tt> Measures less calculated to relieve them from any real Kufi'eryig 
than to give a highly objectionable Countenance to the miserably mischievoixs Native 
Impresaions, that what is intended as a public Execution is reaUy a triumphal Sacrifict*. 

L allude to their furnishing them before Execution with Food unusually good, supplying 
them with the Luxury of Betel, presenting them with new Clothes, permitting thcii 
Distribution of or other Valuables, and, where they are of high Caste, allowing 

their Relations to officiate for the low Caste ((Ihuckler) Hangman. Such Acts, I tliink, 
should be forbidden iMetly, * 
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89. On wh61e I m not m VbiM Stibji»i/ia Wby iLlttifation in* 

tbe Xiair itaelf ; but iti» isthoold^ I tlilnk^ bo gmtly inodified^ TheBxeea* 

tirvo Oovenmient fihould take tbe Punisbthebt oi more into its own Bends, with 
the Tiew of gradually dinasnishiiig the Kumber of Oatdtai Bnecutions^ ihioreasin^ their 
Scdenmity and Effect, and organising a System ibr the ocoaaional Be^on of Uapit^ 
Sentences. I bore confine myself to indicate the Principles which 1 advocate, &r^ until 
these are adopted, the Suggestion of any Details for giving them Effect would be 
superfluous, ' ^ 

Chapter III. ^0, I have already argued in favour of excluding the Operations of the Mind frota the 
62. and 63. Definitions of Oiime. Here, however, it is declared tlmt the Law itself is no lonj^r to 
limit the Authority of its Officers, but merely their own intaaigible mfstal JSm^ W 
JvcI^pmrU of the Law, how much soever opposed these may be to it. 

il. I was at first inclined to distrust my own ITnderstanding, rather than to attribute 
any Proposition so monstrous as this to the Law Commissionera But there is no veiling 
the Fact. The First Illustration of No. 62 is, that a Soldier may fire on a Mob Order 
of his Officer, “ in conformity with Law;* but the Text decidedly also justifies his firing 
on it in direct Disobedience of the Law, without any Order at all, or according to the 
most illegal Order of his Officer, provided the Soldier erroneously, but conscientiously, 
believed such Act or Order to be legal ; and in the Second Illustration, under a Warrant 
positively specifying the Individual to be arrested, which will justify An*est by the 
Officer only after the Identity is first clearly aacertaimd, respecting which Justice 
reqxiires that the Officer should act strictly at his own Peril, the Code gives its Sanction 
to the highest personal Outrage, not because the Officer believed the Law different from 
wbai it is, but because, instead of positively ascertaining the Identity of the Individual, 
as required by Law, he, contrary to all Law and Justice, acted on his own mere ground- 
less Belief of such Identity, Instead of the clear undeviating Standard of the Law 
itself, which alone ought to limit tlie Power of all its Officers, a Standard is here assumed 
intangible to any but the Officer himself, varying with each Individual's Knowledge and 
Capacity, and regulated even by those of its lowest Menials, wiiose Authority is declared 
to J) 08 SCHS no other Limit than their own Belief and Judgment. I need hardly dwell on 
the inevitable Abuse such a monstrous Law would organize in any Country, more 
especially in India. 

157 . 42. In this Clause I would omit the Words delirious,'^ for Delirium may be 

])roduced voluntarily by narcotic Drugs, and is not, like Madness, always of considerable 
Duration. 

68. 48. After State '* I would omit the remaining Words in this Clause, and substitute 

for them ‘‘of involmtary Delirium, or involuntary Intoxication." 

69. and 70. 4*4. At Clause 26 it is declared that “ a Person is said to cause an Effect voluntarily^ 

either “ when he causes it by Means whereby he Intended to cause it, or by Meane which 
“ at the Time of employing these Means he knew to he likely to cause it." I greatly 
doubt the Propriety of the latter Part of tins Defndlioti, especially with reference to the 
Distinction subsequently drawn by the Commissioners themselves in Note B, Page 17, 
between Acts which tliey there distinguisli as voluntary yet not intentional^** that 
is to say, when the Person who caused Deail) did not mean to cause it, but Inew that he 
w/w Jllelyio cau8(* it. They add what ap])cars to me no less important than most 
appalling, “//t general wC have made no Distinction between Cases in whicli a Man 
causes an Effect designedly and Cases in which he causes it with the Knowledgs that 
“ he is likeh/ to cause it" 

45. They then go on, in illustration of the Cjises of (>)nscnt excepted from this very 
extraordinary llule, in which, on tlie contrary, they distinguish the Intent from the 
Knowledge possessed of the likely Result^ to instarice a fatal O])oration by a Surgeon, and 
a Shot fired at a wild Beast attacking a Man, which kills the latter, as oxliibiting no 
Intent whatever to cause Death, yet the Possession of Knowledge that the Act vxm likely 
to cause it. Now the only Knowledge possessed in both these Instance's seems to me 
to have been the very reverse of that which is here erroneously stated by the Law 
Commissionera, and to Jiave coincided precisely with the Intent itself. The Knowledge 
possessed was that the Act of Man was in these Instances the solo Means loft to p7*event 
not to cause Death, and the Intent was the very same, not to cause but to prevent Death, 
^riie LiJcelihood decidedly was the Prevention of Death by the Act of Man, and the fatal 
Alternative v/m not, as the Law Commissioners erroneously state, any Likelihood^ but 
the mere imimjbable Result of the Failure of his best Endeavours to prevent that Death 
which, by the Act of God, was, otherwise, quite inevitable, 

46. But because the Law Commissioners, in these Two Instances, intending to give 
Illustrations of the Distinction between “Intent" and “Knowledge of Likelihood," 
chance, imfortuiiatcly, to have here quoted Two Cases in whicli they liappen on the 
contrary to coincide instead of differing from each other, there is no Reason whatever 
thence to question the Correctneas of the most imijortant Distinction here drawn by 
the Law Commissioners themselves lietween Crimes produced by Intent,'" as eoutr;|ii- 
distinguished from such as are caused “without Intent," yet are accompanied by a 
Knowledge on the Part of the Causer of the Result **UMy " to be product, and there 
seems, on their own Admission of such Distinctioti^ tlm veiy strongest Reason for doubtiitg 
the l^opriety of their having toade no SUdb Distb^on general" My decided 
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ImprmAon if tibe Code ito givm liy the Law Coixh. 

uuaflion thie bigl^iy lostaigUt of, and that tiiese 

PhrMoeflf, ^^lA$ tliongk t|ipy may oooiuup^^ esq^ese tlie eai^, may also, as here 
by ihi Oommi)tei<m> often expreee vf ly di^hrent, if not apposite, Things, 
have in the CcMley in i^e most dangerous Maimer, as really 

. , jl7v iKor example, when, apparently from this Cause alone, it is foond that a Person, 

who, in order to facilitate notliing else than Thejtt without any Intent whatever to 

eommit Jfo^rdsr, sets fire to a House situated in a Town, and thence drives away its NoteB* page 17 

Inma^, npon Loss of Life ensuing to People in the neighbouring Houses from being 

burned ii 0 .md is by the Code sentenced to be hanged as their JIfurdmr, notwithstanding 

he may have done all in his Power to confine the Fire to the empty House, nay, perhaps 

to save from the Flames the greater Part of those who dwelt in these Buildings, it was 

impossible to help thinking that the monstrous Injustice involved in thus confounding 

^the minor Crimes of Theft or Arson with the great One of Murder must at once have 

revolted eveiy right-judging Mind from such a Law, and arrested the Hand which 

penned this Provision, had not its Writer been misled by some Fallacy lurking in the 

promiscuous Use of these Phrase*s which goes to confound “Intent"* or Knowledge that 

a Result' proximately dependent upon Self is so far aa Self ia concerned quite certain 

with the very distinct Knowledge that such Result is quite uncertain^ or only Vikdy 

because dependent only remotely on Self and even then less on Self tlum on soum more 

proximate Cause, over which Self possesses no Control, nor even Knowledge of the 

Certainty of its Action ; for instance, in the Case supposed, on the Wind which carried 

the Flames from the empty into the inhabited Houses, and which Accident the Code here 

allows to convert an Act of mere Theft or Arson into One of Murder, 

48» I cannot help concurring with the Second Puisne Judge in opinion that the 71- 

Reference made in these Clauses to Crimes of a most heinous and some of a most 
disgusting Natui'e as being Acts done “in good Faith"" for the “Benefit"" of tlie 
Bunerer is a complete Perversion of Temis, 

49 Vide Paragraph 5 of this Minute, 

60. I entirely concur in tlie Remarks of the Second Puisne Judge upon this Clause. 75. 

In the Language of the Regulations of 1802, “ the indispensable Rules of Justice require Preamble to 

“ that a Power established for the Convenience of the State should not be converted Regulations 27 
“ into an Imtrumeut of private Oppression and Wrong and when a public Officer, in 1B02 
gross Abuse of the Power vest/ed in hhti for the Defence of the People, perverts it, to vent 
his private Malice against an innocent Individual, the Interest of the Common Wool 
imperatively demands that he should do so at his Peril, subject, not only to a future 
Civil Suit mr Damages, but also to instant Repulse, by prompt Self-defence, wliich ought 
by Jjaw to be vested in every Subject injured by so daring and dangerous an Outrage. 

It has only been by conferring on each of the People Power to resist such manifestly 
iUegnl Attacks upon personal Liberty that Resistance against Oppression and Public 
Spirit have been created where they happily exist, and we must des^mir of infusing any 
aucli desirable Feeling amongst a Nation too prone to succumb to every Semblance of 
Authority, unless the People are not only encouraged but required by Law at once to 
repel such an Outrage on Liberty. 

61. It is also quite certain, that unless Section of this Clause ia entirely modified, its 
Enactment, as stated by the Second Puisne Judge, will completely paralyze the Exertions 
in defence of Person aird Property into which it has been so long the Object of Govern- 
ment to rouse the apathetic Natives of this Country, who as yet too rartily act in defence 
of either. Mr. Q. Cosamajor, because he rightly “laboured no Point so much,"" has been 
more successful than any other Officer in the Interior in practically infusing amongst the 
People a new Spirit in this respect His ^)ractieal Observations, therefore, on this 
Point (with which the Result of my own Experience quite coincides) seem to merit 
special Attention ; and with reference thereto I would add to Clause 3, “ or of recovering 

the Property from, and, in unbaihiblo Cases, of securing the Person of the Ofleader/" 

62. Some sucli on Alteration of tliia general Clause will obvkte all Necessity for the 76. 77. 71). 80. 

greater Part of the impracticable Details noted in the Margin which follow it, and acd 81. 
agaiiist whioli my Colleague, as well as other Judicial Officers mentioned by him, urges 

flU*ong jind just Objections. Contrary to all right Principle, these Clauses make the 
unknown future Result the Standard to regulate Defence. It must prove no less 
embamissing to Defence itself than highly dangerous to Life, to enact, that in defence 
Death may l>e infiicted in certain Cases, and in others any other Harm sliort of it, 
for, in the Irritation produced by Injury ou Person and Property, Excitement, and 
sometimes, Cruelty, in Oases where it is known that Life may be taken witlx Impunity, 
nxay too often lead to tlmt deplorable Result, when maiming would and ought to Ixave 
sufficed ; and how can the Hxuid that lifts tlie Sword with the Intent merely to disable 
tlxe Offender or recover the Goods, be made resjKxusible in the Heat of Blood ever 
attending personal Oonflicts should the Woiuid prove more severe tlmn was intended, 
and Death eventually follow ? Wliilst a single Trial, wliich the Code, where it forbids 
Death, wbtfid : in inevitable, would operate as tlie most perfect Pro- 

Mbitiou against wjlic^teoever, either of pr Pioporty, amongst the 

vP^ple, the general I will jnstify the Infliction of Harm^ 
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extending t& Death, when neeesBaty fot the Snda epecidedi and j^t, be ike CrbkB 
committed how heinous soever, will punish all Caaes either of wanton Disregard of life 
or improper personal Injury* It is not the Degree nor even ike Nature of the Offence, 
but the Conduct of the Ofmder, in each Case, ^ieh must rogulate the^^tent of private 
Defence necessary in every Instance. 

fi2. 83. 63. I do not tliink these Clauses open to the Objections stated by my Colleague. 

64?. I would omit all tlie Words after or in tliis Clause, on account of the OMectiona 
already ur^ed agjunst substituting the intangible and variable Belief in good Faith of 
Individuals, however opposed to the Law, for the dear Enactments of the Law itaelf, the 
only proper Standard. 

Chapter IV. Uuaceoix4paiiied by any oxplanatoiy Note whatever, this is, perhaps, the most obscure 

85. to 97. Chapter in the Code ; and in the Interpretation of these Clauses such Mistakes appear 
to have been committed by even the most sensible Officers in the Judicial Department 
that it is evident no Part of the Code stands more in need of Elucidation ana Amend* 
rnent ; nor am I, muler such Greuinstanccs, at all confident that these Clauses have 
been rightly compnbended by niysclf. 

66. If I undei'stand them origlit, Clauses 88, 95, and 97, in those Oases only in*wluch 
the Offence abetb^l Is achially committed, punish respectively Instigators of the Person 
who coinniitv^j the Crime j (8<S) Conspirators, (95) in pursuance of whose Conspiracy it 
is eoniniiited, and those who previously abet, with Intent to aid, (97) as the Principals 
thcinselve*s. No 93, where the Principals are liable to bo confined rigorously, incon* 
gruously punishes Persons prenerit wliilc the Crime is committhg, who instigate tO 
persist, witli only One Fourth of that Imprisonment whiclx is inflicted on the Principal 

57, But, where the Crime is not comiTntt(‘d, in aU Cases mere Instigation to any Offence 

of more than Ten 2\'rfions is (94) piuiishable by Imprisonment to the Extent of Three 
Years, or Fine, or both ; and in those Oifences only wliich are punishable with Imprison^ 
ment, wIuto the Instigation is aggravated by Bribery (90) or Threats of Injury (91), or 
Conspiraiom (96) commit any At t or illegiil Omission in pursuance of the Conspiracy, 
short of the Crime itself, ])reviou8 Abettors are punishable with Imprisonment to the 
Extent oi* only One Fourth of that inflicted on the PriTici|)ak, or with the full Fine to 
whidi tliey are liable, or both. But, except in the Instances specified in the Code, it 
does not st‘ein to be intended to punish **])revi()us Abetment"' at all, wheh the Offence 
abetted ih not committed. Clauses 89 aud 92 fire independent of tliese other Enactments ; 
find having thus briefly explained the best ('‘onstruclion I have been able to put on 
these ( Ifiuses, 1 j)ro<«eed now to iimke a few Remarks sepfirately on some in the Order 
in wJu(*h tliey stand • * 

58. Without entering on tlie Question wdiethcr or not the Principles of the Law of 
Englaml respecting Principal and Accessory, to which my Colleague gives the Preference, 
are susc('ptible of Impnivcjiuent, it must be admitted that the Attempt at it made in 
these < ^lauses is wanting both in that Persjiicuity and methodical Arrangement which 
alou<‘ can ensure it Success. 

86. 59. To obviate the liu'onsistency noticed by my Colleague, the Explanation should begin 
with ^‘except in the Third (We of and in lieu of ^‘ibur " the other Three should 
be substituted ; ibr the only Pnivision the Code makes for the J’unishment of Acts or 
Omissions with Intent to aid is in 97, when the Offence ^^is committed." 

87. 60. It must lie coiife.ssed that the hitter Pfirt of this (clause, as stated by my Colleague, 
verges on the unintelligible. I w^ould either omit altogether the Words from not" 
inclusive, or sii])stitute tor them ‘‘ with the criminal Intent to promote its Execution," 
which it ifl ])rcsumed is Avhal is meant; though, on this Point, 1 am very doubtful. 

Abetting the doing of a Thing, which /s an Offence,'* cannot well apply to anything 
which l>ecomcs no ()ff(‘ncc at all, in conscijneiice of the Absence on the Part of the 
Doer of all criminal Intent whatsoever, liere apparently tennisl Misconception." 

8S 61. Clauses 88, 95, and 97 should follow eatb other consecutively, 

89. and 92. 62. I would omit these aud all other similar Clauses whenever they may occur in the 

Code ; for I agn»c with ray Colleague in objecting to (\)mmtitative Punishment, and in 
the (”)pmion that when Two or more Otferices are comnutted by the same Person it is 
preferjible to punish for tlie greater alone. 

90. 91 . and 9G. 6*^* Tbe (Confusion which has arisen respecting the Construction of this Chapter seems 

mainly attributable to the Omission of prefixing to these and similar Clauses the Words 
“ when the Offence abetted is 7fOi^ committed," or others to that Effect ; and also to the 
wording of the Illustration in No. 90, which (if I am riglit in the Construction 1 have 
put on this Part of the Code, of which 1 am by no means confident,) sliould run 
something in tliis Way ; Here if B. actually gives false E-vadence, A. falls within the 

Provisions of Clause 88 ; but if B. does not give sucJi Evidence, A. as in the 
Opginal. 

93. 64. Why a Person present msfigafing to persist in the Completion of an Offence in 

ncival Pmr/ress before his Eyes is to be punished less severely than the mere Tool in 
the Crime is beyond my Comprehension. On the contrary, this is the usual Occupation 
of all Heads of Gangs of Robbers, or of the Instigators to murder for Sorcery on the 
Western COast, wlio, leaving tlm ^ngerous or bloody Work to them ignorant ^^ools ot 
Slaves, diabolically urge them on by their Presence and Words, to the Completion of the 
Offences hatched by tkemelm. Such Abettors, whose Mafignity alone imagined, and 
* ♦ ‘ whose 
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vk|6d Offence^ shonli, 1 coiicei'vie» be jp^ushed far more 

sererely than tbebr Deere IPools^ or» in the Langue^ of the liaw Commuuiioiiera, the Do&rs 
of tAeir Crunea v ■ # 

65. I am Bdopt tay Colleague's Objedtioiis to these Clauses, irhich, notwith- 94, to 97. 

standing Mr. 3 * F.^omos's Repiarks on some of them, I think need no Alteration. 

66. I with my Colleague and llie Authoritjes ho quotes m3 to this Claus^^ by 98. 

wbioh the Abettor of the most minor Offence, say mere AamuU^ is made responsible for 

q^uite a different Offence, say the great One of M urder , 'provided the Abettor knew the 
latter Offence to be lUcely to be committed in the course of the former, though he may 
have used that Knowledge to prevent the major Offence. 

67. Under the opting Law, in Crimes of Violence, where by common Consent a 
general Eesolution against all Opponents either is entered into or implied by Conduct^ 
the Abettor is justly made responsible for the Doer's ulterior Result, iliough it be an 
Offence greater than the Abettor originally abetted, because in such Ctises the common 
Design, in defiance of all Opposition, to commit the minor Crime, necessiiril)' comjinihends 
the Removal, by its Doer, of the Opposition oflered againSt its Accomplisliment, whicl): 
involved tlie Commission of the greater Offence. Not only Oournmnity of Design to put 
down all Opposition, but the ulterior Offence having occurred m tlie Accomplwlimmit of 
the minor Crime agreed on, are now both essential t<^ implicate tlie Abettor in the Doer's 
major Offence, whilst it is proposed, by the Code, to convict Mm of the latter, without 
any such Conditions, upon the Abettor s mere Knowledge, not of the Result, but 
of its Likelihood only, although that Knowledge may have been used to prevent the 
greater Crime. 

68. Every Abettor of Gang Robbery in India, no doubt, knows, like all else, that it is a 
Crime likely to be oceompaniel by wounding ^ Murder, and Rape, but it would be 
highly unjust, merely on account of such Knowhjdge, to hold all Abettors of Robbery 
responsible for these aggravating OffejKjes, even if tliey used it to prevent these greater 
Crimes. Robbery in this (Country is peri3etrate<l generally by Bands, numerous and 
armed But this anned Band is occasionally accompanied by a distinct Parcel of 
umarmed Parriah Coolies, picked up by chance on the llo.ad, in order to convey the 
Goods when stolen. All are no doubt guilty of tlie Robbery, and the armed PaH of tlie 
Band should, in addition, be held convicted of the wmtndmg and the Murder also ; but 
the unarmed Cooliss, not privy to the common Design of jmtting down all Opposition, 
should not be held guilty of the distinct n ding or M a rder xn^iwXQd by the armed 
Part of tlie Gang, to whom alone that Design was confined, especially if the unarmed 
endeavoured to prevent tluisc Crimes ; and 1 would submit that none, except th(j Doers 
of it, could be convicted of the Rape, more ])articularly such as endciavoured to prevent 
it. In a Case thus complicated the Anns and original Members inqdied Detennination 
to put down all Opposition ; and this (yoinrn unity of Design in Aoea^fipU^hmcni of the 
RMery led to the wounding and Murder, in which the A(d of One became the Act of 
all such alone as possessed that Design ; but the Rape, though no doubt incichiutally 
facilitated by the Dread which the Commission of these otl)er Oimes imposed, was not 
the Result of any common Design at all, nor in the smallest Degree In the Prosecution 
or AcconipUshment of the Robbery. Bti 11, contrary to all dustit^e, under this Clause of 
the Code, the Abettor of the Robljcry would bo held guilty of tlie Jhipe wliich he never 
contemplated, even if he had used his Knowledge of its Likelihood to prevent it, by 
advising the Females of tlie Family to go elsewhere. 


.69. The Words from to “has,” if included in Brackets, will render tliis more 99. 

intelligible. 

70. I see no valid Objection to the remaining Clauses in this Chapter. 

71. In botli of these Clauses the Condition proposed by the 2d Puisne Judge seems to diaptcr V. 

liavc been inadvertently omitted. 109. and no. 

72. If the Words, “or by Signs, or by visible Representations,” are omitted, far from IPJ. 

thinking this Clause “ wholly indefensible,” I am of opinion tliat without it Sedition 

Height stalk abroad, even into the public Prints, as it is said actually to have done. 

73. I agree with the 2d Puisne Judge that Mr. James Thomas's Objection to this 115. 

Clause is just. 

74. My Colleague's Remarks render unnecessary any Observation from me on this Chapter VI. 


Cliapter, except "" that the Words “Soldier” and “Sailor,” m the Enactments of the 
British Legislature, have very generally been restricted te Europeans, in contnidiction to 
the Natives, usually so denominated, and it seems absolutely necessary in the Code tliat 
they should be declared applicable to both. 

75. There is much Force in tlie strpng and pertinent Objection taken by Mr. J. F. Thoinrife, Chapter VH. 
to such Foyti of this Chapter as is boirowed from Reg. III. of 1831 of the Madras Code, 
framed principally won the Enactments of the Bombay Regulations ; for it was in 
consequence of the Btete of the Province of Canara that the Goveinment on the 
Idth April 1831,, called bn, this Court to prepare that Livw, and since its Enactment 
Canara has been the only ,F;rQvince in which the Peqple have broken out into open 
Rebellion, 

(263.) K4 


76. With 
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76. With a praaioal laspn of tha J)m^ of pliiolog io the lletide of <he 
CoUeOtoii^i who under ihia OovezDcment k ako the Haghrtrate, a ^ower of hcmw^ at 
Bk 0 i|relSo%on the only Vent hy wMch the local Gh;ievanoea of the People at a Dietaaca 
t(xm the of Govermueut can reach the Notice of the ruling Avmoni^i it would 
Ite prudent to pause before a shnilar ISnactment k |e4ns6rted in the Co3a 
7% The Chance of such a Result might perhaps in some degree be diminiahed under 
the great Reduction of Postage which haa hitdy taken place, by organising a {System 
under whiol) the People, especially in the more distant Provinces, might &eely cnm- 
municate their Grievances ny the public Post to the Ofiicers of Control at tne f 
ftidency. But the very absurd Enactment proliibiting this Court in its civil Capa<uty 
from noticing ^ny Petition winch k not presented in Person, or by Om of its estalmshed 
Valceela, and which in practice is extended to the Criminal Department also, at present 
entirely ties the Hands of the Judges, and such Appeals are now nearly invariably dis- 
regarded by us, so os (mucli to my Eogret) to shut out the People altogether even from 
tliis very obvious Means of Redress 

Chapter VJII. 78. I concur witli Mr. James Thomas in iJie Propriety of not confounding any such 
138. distinrt but indefinite Class of Persona as those expecting to be " Public Servantp with 
such as are actually in the Public Service. They should be punishable, like others out of 
the Service, for ‘‘ cheating," and not for this Offence. 

142. and 144. 79. Law and Justice unfortunately nowhere universally agree. Too frequently they 

are in all Countries at variance, and there are no Judges, decidiixg according to the most 
perfect Code, who do not in practice discover it to be occasioimlly very “ unjust;" yet here 
the Code jdaces every Judge on the Homs of a Dilemma. If, contrary to the Law, he decides 
according to his own individual Opinions of Justice, he must loo often not only neglect 
but actually disobey the Code enacted for his Ouidanee. If, on the other hand, he obeys 
it, on Occasions when he knows it to he unjust, ho is imprisoned by it for Two Years, A 
similar Remark apjdies to the Word ‘‘unjustly ” in Clause 144. In both Cases I appre^ 
liend that the Words “ contrary to Law " ought to be substituted for “ unjust " and 
‘‘ unjustly for it is not, I conclude, inttmded that the Code should meet individual 
OjxintouH of Justice, except so far as these may coincide with the Sentiments entertiuned 
by the Legislature itself 

1 12. and 1 IS. 89, The present Law giving to the unsuccessful Suitor the Right of Appeal ,has hitherto 
operated Ixere as a sufficient practical Check against judicial Decisions contrary to Law 
or J ustico. But, as hcu’C proposed, to convert this simple Civil Remedy against the 

Sttitar into a Criminal Proceeding against the Judge himself, will put an entire Stop to 
the Administration of Justice. Jinlges, like all Men, are extremely fallible ; and theit 
Errors are ever liable to be attributed to wrong Motives ; all Independence and self 
Confidence will therefore be entirely lost, and the Judges, comjdctcly paralyzed, if the 
vindicitive Passions of the disappointed, amongst the most litigious People in the World, 
are let loose to inundate the Tribunals with a Flood of Petitions against the Judges 
themselves, instead of against the Suitora 

81. “ It is," bay the Law Commissioners, speaking of the most criminal of our Country- 
men, “ unnecessary to point out ‘bow' desirable it is that our national Cliarocter should 

Kotos, page 4. “ stand high in the Estimation of the Inhabitants of India, and how much that Character 

would bo lowered by the frequent Exlubition of Englishmen of the worst Description 
placed in the most ilegrading Situations, stigmatized by the Courts of Justice, and 
“ engaged in the ignominious Labour of a Gaol" 

82. If it be thus important to maintain our Clxaracter as a Nation so high in the 
Minds of our Native Subjects as to withhold from their Oliservation even the very 
worst Criminals of our Country, surely it is of far greater (Consequence in India to 
uphold in public Estimation the spotless Integrity of those wlio are elevated to the 
Judicial Bencli, yet nothing was ever more calculated to lower the Bench in its own as 
well as in public Estimation than the Proposal to inflict on a Judge such Imprisonment 
as the mo.st ignominious Criminal undergoes. Mr. J. E. Thomas, on this Subject, quoting 
the Words of the I^aw Commission itself, justly says, The Imprisonment provided in 
these Clauses would be a mere Subject of Mockery to “ shameless and abandoned IJen, 
“ but when inflicted on Men who liavo filled the highest Stations, and maintained 

respectable Characters, would be so cruel that it would become more odious to the 
“ Public than the very Offences which it was intended to i^epress." 

8.*l Though none can deny that a corrupt Judge deserves the severest Punishment, 
stall Restitution of illegal Receipts, Fine, and ignominious Dismissal from Office, seem 
much more appropriate to the fallen Culprit than a Punishment which on One d^ased 
like liimself reflects far less Disgrace than it itreparably attaches to the Bench Im unwor- 
tliily filled, which it is so mu<^ the Interest both of the Government and of the People 
tty maintain unsullied. * ^ 

84. Bo the Punishment of Judicial Corruption, however, what it may, it is absolutely 
necessary to the Independence of the Bench that every Judge should be irresponsible to 
liifi Suitors. Great JLearning, Talents, and high individual 0hara4er ate to be found on 
eveiy B,enoh in Europe ; but the Judges of England have been raised above those" of all 
otter Countries in the World sdWy by the LeSdoture itself wisely dothing them with 
that perfect InusponsibiHty to Smtoi^ mi Imt eacrad Indepj^ndence in Office^ which 
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to ia^ c<to Jm tbe Admiaistration of 

. ikm tine Oovevmift' tine goveltied. Xt is only when a 
ltt0lf interfhfes th^it AlnJ^ Act of theirs ^ Ibe qiicHtioned 
^ t enitend^idi as m ss ^iWe to India, ny making tJie 
Ben<^ sdlemn Instunoe of some pumc Body alone ; not at all at that 

tit indi^^'^ Snitom t'hoae who az^o raked to the high and important Officer of odrni- 
liav^a of the Oovemmetzt to the Peopk, be they our own Countrymen, and 
atyi imwif 9m the People of India newly aeHociated witli us on tlio Bench by the 
most tiqjwigbt and able Conduct, never can raise the Judicial Uharacter to the Height it 
}iSa Attained in England, which it is so much the Interest of the (lovernment, the 
and the People Uiemaelvos that it should in Time ac<][uire, unless the Indian 
l^t^gudature imitates that at home, by clotJdn^ the Bench here udih the same Indepen- 
dence and Irresponsibility wliich hna been comerted on it in England, 

86, As provided by Regulation V, 1828 of the Madz’as Code, 1 agree with MnO. Casa- 
major that this Clause should apply to Covenanted Civil Servants. Indeed, with 
referencje to the Remarks at Paragraph 3, Page 36 of Note B, tins does not seenn 
ilitelided ; nay, some Development is there made of a Principle siiniJar to what I ha\e 
just advocated above. But on the whole I liave no Hesitation in joining Mr. F. N, Maltby 
in opinion that it will depend entirely on the (k)de of Procedure whether this will prove 
One of the most useful or most prejudicial (Chapters in the CV)de. 

Sf, I join my Oolleaguo in reemnmending the Adoption of Mr. Blanc s Suggestion. 

8A I concur witli the Second Puisne Judge, Mr. F. N. Maltby, and Mr. Sliarkey, that 
the Imprkonment should, as under our jirescnt Code, cmlure until the Culprit confonns 
with the Requisitions of the Law. 

89. I adopt Mr. J. F. Thomas's Opinion, that what lie jiroposes is preferable to this 
Clause, and should be sulwitituted for it, 

90. Here I do not agree with my (yollcagiu*. This Clause puuislies mere false swear- 
ing on Ponits “not material to the Result'' of a judicial Proceeding, while Clause 
No. 190. is applicable when the Points an^ material to such Result. 

91. I do not see any valid Objection to these Causes. “Annoyance" is perhaps 
rather a va^ie Term , Imt it is easy to object to particular Words, yet very difficult to 
suggest preferable ones. 

92. For the Reasons stated by the Second Puisne Judge, 1 would strike out of this 
Clause the Words “ offers any Insult,” or insert in lieu of them the Words “ above the 
Rank of a <*ommon Peon or ChuprasCe." The Sufferer in distraint should not b(‘ too 
severely tongue-tied 

98. 1 do not see in what Way the Second Puisne Judges Objections apply to this 
Clause. 

94. T approve of this Clause, vide Remarks on 163 and 164. 

95. I concur with the Second Puisne Judge in his Kemarki^ on this Clause, and sec 
no practical Necessity for it. 

96. The Reason why the Word ‘ Perjury,” as well as the Knglisli Law rc^pc(*ting it, 
has been entirely discarded in this (>\)(le, has been most satisfactorily explained in tlie 
Note 0 . ; and it is gratifying to find ho many Otfic’ers in tlic Interior bearing testimony 
to that Admimtion wJiich 1 agree with them is justly due to the Law Commission 
for tee vast Improvements they have suggested in this iinportent Branch of the 
Criminal Code. 

97. Ah coimected with the most comp]i(’ated, difficult, and important 1'rial for Murder 
teat ever came before tljis Court, No, 1. of the additional (Vxlendar at Tellicherry for the 
Fimt Quarter Sessions of 1834, s<* far back as the 11th March 1834, 1 steted, on the 
Letter No. 840, my Opinion, tlmt if the FiM Prisoner in the (ilaso No. 1. of the Telh- 
Cfherry Calendar for the Second Quiirter Sessions of 1832, who Wiis hanged for Murder, 
jkad “ been hanged by a (Conspiracy, founded on false Evidence, tlie (inspirators must 
“ be tried for Murder adding, “ 1 am nuidy to maintain tliat this is the right Com*Ke 
and tee Code now lyroposes to make this the Law. 

9 A 1 perceive tW the Second Puisne Judge differs fi'om the Law Commission and 
myself on this Point ; and witli referencx' to tlie (^a«(» of Mac<hiniel and Berry, rejiorted 
by Forster^ and alluded to by Blackstone, adopts Mr. Ohristian s Opinion, tliat “ few 
“ honest WitnesseH would venture to giv(» Eyidcnee against a Prisoner tried for Ins Life, 
“ if thereby they made themselves liable to >»o prosoimted as Murderers.” 

99. Tills seems to me a pure Fallacy, by begging of the (Question. It fimt wrongly 
assumes tliat (Capital Punisliment is to fall on tee Aonsst instead of on the clinhoveHt 
Witness, aiitd from these evidently erroneous PremiseR a Deduction is drawn necessarily 
fallackma Honest Witnesses all over the World give Evidence against Prisoners trie*? 
for teeir Lives, altliough tiny daily see tlie dishonest Witness who perjures 
punished by fjlwj Pillory or otlierwise. Why, 1 ask, should they not equally continue so 
to do, teuugh teat pimkhment were increased in jiarticulm* Ciises even to Death ? The 

wou!^ be One in Degree alone ; the Principle would I'emain mialtered. Th<* 
honesty , of ^ bring deteri^ from ffpeaking the Truth by the Punishment of tlu^ 

diahonest, un^firmed in thrir Attariiment to Verity ; and none can deny 

that in m in Ciiina% the idtmor IWiult, effected by its shameless Means, 

is the only proper Standard by whioli to regulate its Punishment ; not, as at iiresent, 
(263,) L the 
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the of moral k 

io thie ftnnt the Law Oomiiateioli ciJtriy me mtiroly wilih^thjtoij 

is one of Uie very highest Imporfcanoo, I ^ijgrfee '^Hk my OoDea^e iShkHam 

Text ' expressly declare the PnniHlmient annoyed to Mtirdor fclae 

IWaenea As connected with this Subject, rny Colleague, in lus Bemarlm ^tpm wiMAM* 

tionA. annexed to Clause No. 294., says, *‘In Country the Proviaion 

Perjury Va^yital would involve the Danger of Conviction of such Perjuiy upon 

Evidence. A new Door would thus be qKmed to Conspiracy.’* With r^mrencse to'*dy 
Bejuarks on the Puiiisliment of Death, 1 think this Point deserves the most mature 
CoiiHidcration ; for iu tlie inuxirtant (Jfise just alluded to, where Six Persons Who had 
accused Two innocent Men of Ajurdt^r, aiui «\hiho<] Three others tt> jwjure tbemselVds 
by swearing to their Guilt, were themselves afterwards convicted of that vety Hurd^, 
though tliey well desei’vod Capital Punishment, Doubts whi(*h arose in the coUiUe of 
that Case as to tlie #lustice (»f a ]>riwioim Capital Stmteuce (Missed in tliis <>ourt,'attd the 
sad iVevalence of Perjury wliieh the Ctise itself cAliibited, iinluced me, and TVo other 
Judges of this Court, to refrain fi-oni a Capital, and therefore irrevocable, Sentence. 
Such a Case having occurred once it may n^eur again, and (Ui this Ground perhaps it 
would not be pnnl(»nt to make the SenU'iice hrcoocabk in Convictions of Murder by 
Perjury. 

100. I’liis Kule hIkuiUI 1 think be exteruled ns propost^d by Mr. J. P. Thomas. Stitt 1 
agree with my (^)lleague and with Mr. Stnuige iu thinking that the Ottence detailed in 
Clause 194 is more seiious, and should be ]>unished more severely. 

101. Mr. G. (‘avamajor as well as the Secoml Ihiisiio Judge do not seem to understand 
tins C^Iaust' to a])j>Jy inen*lv to AjTulavUb Hw<^iring to some FavL Hut if such are to be 
filed In a Court of Justice as Hvidenee of any Pact, “touching any Point material to 
the Jb'sult ’ of a Judicial Proceeding, I a])}>relien<i it will cotne within J90. It seems no 
doubt desirable that the Distinction lK‘tween 195, 102, and 190 should be more clearly 
defined It is very ]M>ssible that I may noi have apprehend(*d them rightly. 

102. The praetieal Suggestion of Mr. 2 h\ Thoinas seems in no way mot by the 
Objection of the Second Puisne Judge' 1 have been Principal (Collector in TanjOre, 
where Mr, Thomas was Zillah Judge, and I think the Extension of the Clause proposed 
by him of vital Import anee, not only to ehi'ck Kvil \u Tanjorc, but to impede its Pro- 
gi'ess into other J liatricts In tlie Law of Pro<*edure this should be madfe a Criminal 
Ottejjiv, summarily ('ognimble by the Civil Court in which the Suit is filed ; and 
Mr. Strange's Kt'inarks on this Chapter will, in the Code of Procedure, be of great 
practical Value 

108, T see not the smallest ()bJ(‘ction to this Clnnse. Mr. Casamajor has here argued 
from th(‘ Ah((sr against tiu' Use of tlie Law. 

104. In (xmeluding luy Remarks upon this Chapter, J beg, witli reference to the 
“ Report <m the Law of Evidence,” promised by the Law Conuriission at Page 42, Note a, 
to state my Opinion that nothing is mort* lu'cded for the Guidanee of our Judimturee 
than Mpecitii* Rules on that most imporiant of Subjects. 

U)5, As this (Jhaptei comes witliin the (Jognizanct' of tiie Kevenue rather than of the 
Judicial Autho7‘jtie.s, J do iiot <*onsidcr it ra'cessaiy to add anything to the Remarks Oti 
this Sut)ject made' by the Sts'ond J^uisiu* Judgi* and th(‘ Officers to whom he refers. 

lOh. r have no Remarks to offer on iliese Chapb'rs. 

107. On account of tlu' Objections 1 bav(‘ already stilted against including in the 
Definitions of Crime “ Kt}<nvIofgr of wliat is lll'ely^'* I would omit the Words from 
“or with ’’ to “ Religion ” inclusive , and when this Offoiuje is committed with a political* 
Object, I would make* it ymnishuble by Traiisport»ation. 

lOS J entirely approve of tlie other Enactment contained in this Cliapter, with the 
Exwption <»f ClauHCfl 277, 279, and 281, which I would omit for the Reaaons stated in 
Paragraph f)2 of Chume 282, which I considcT highly ohjecjtionahle, b€'.cause religiouB 
Discussions are seldom, if ever, so condnctc'das not to wound the Feelings of One or other 
of the Two Parties, and I deem such to be no Crime ; and of Clauses 284 and 286, as 1 
concur with those* who consider it uiinecessary and objectionable to legislate on the 
Subject of Casft'. 

1()9. In closing my Observations on this Cliaj>frT, 1 regret to be obliged to solicit 
Attention to tlie just OJ)scrvation of Mr. F N. Maltby, the Sub-OoUeefrir of Oanara, who, 
with refeivuce to the deplorable Prevalence on the Western Coast of the degrading 
Worship of (wdl Spirits, more fully explained in a Rejiori by Mr. NewnJiiam, when 
fonnerly 'a Circuit Judge there, suggests the Coirection of Clause 283 by irmcrtlng 
“or snpjiosed supernatural” between thc^ Words “Divine” and “Displeasure/* This 
seems oHscutial, with reference to the debasing Superstition on the Western CooMi, the 
Kxfent of which far exceeds general Belief Finally, I must add, that 1 attiidi 
Importance to the Insertion in tlie Code of Claus© 283, thus aitiende«L for it will, I hofpe, 
put a stop to the numerous hoiTid Murders for Horcery committed on the Weirterti Obast, 
in consequence of the llefusaJ of our Tribunals, hitherto to take cognizance of what the 
People (however erroneously) deem a great Crime. On this Point, 5i© Sentiifi€»ht« Which 
for many YeOis 1 have her© singly advocated have at last found Sup{k)H from the 
Law Commission, when they say, “ tiiough w© may wish their Opinionn afid Filings 
“ may undergo a considerable Oh^ge, it is our Duty, While their (!]^ltiions and Feelin^is 

' remain 
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^ Be^pe^fr ;to i 

•"119^^0^^ B nebeseary to offer any Beauuju on these Chapters. 

' 'V'iLJ.M.wA mIwaA/Iv in 1•lamarV!rl/¥ niru\ir\ ciiieiiaci ISQ iifwl ^i\ Mi\ AilKr irtvnlfl 



Chapters XVL 
and XVII. 

Chapter XVIII. 


ofitH’Oowsequences I bive only to reier to iiiy CJolleagutj’ft; aj^posite 
trations ^bere givon of the great Oiiiie of Murder ; a Person relating agitating Tidings 
to. »n<?tj|ier dangerously ill ; a Ouide leaving in a Jungle the Pej’son whom he is bound 
. devoured, jKjrhapH, by wild Beasts ; a Gaoler omitting to furnish Foo<l to a 



Scratoher, illegal l)etainer, Gaoler, and J 
Death is caased dire<5tly “by a Stab wliieb 


express Terms sUite that in India “ w<‘ have licasoii t^) fear Neglect and bad I'reatment Note M., Page 58. 

are for more common than good Medical Tieatinent, ’ instead of urging this us the 
strongest posi^ble Re<isou why “ the Case, of a Peixon who ilies of a s/h//i/ Wound, which, 
iV'egfte^, or from tlio Application of liemedlesy has j)roved mortal," 

shovud, as in Mn Living«t(me’s Code, he exccjpted from Homicide, the}" actually urge it as 
the very Reason why, in tl^is (\)uiitry in paj-ticular, tlie Inlliction of a men) Seratcb 
should in such Cases, on tlie contrary, he constituted a Murdtjr ; nay, it is gravely pro- 
vided, in the Illustration (IS) to Claust^ tliat A., tlie Instigator of the Suicide com- 
mitted by Z., a (^liiid under Twelve Ytjars, shall be hangc<l for Z‘s owji Crime, merely 
jboc^use, though Z. cut its own Tlivoat, it j)app(‘ne<l by Law to be incapable to give a 
logs! Consent to the Suicide it committed. 

112. It is fairly admitted that when Death is thus proximatfdy caused by the ‘ ui ^jide’s 

cSwii Hand, by Neglect or inj])roper Remedies, the Want (»f succi'issful Medical Advice, 
the Failure of a Mother’s Milk, the Tiger in I lie Jungle, or agitating N(‘ws, it will be far 
more difficult to jirove that it was ea-used by the Instigatm* to Suicide, the 

Relator of Tidings j».\sj)ee.tivcly, than when 
ctly “by a Stab wliieli has reached tin* Heart ; ' and il is also fairly 
admitted, that it will be still more easy to jiro\e that ‘'a Stab was kdimdvd to cause 
Death/’ tlian that the very retnotey and, 1 subiuit, comparatively innocent, Agents of 
such Acts intended the Death produced by ilie /ou/’/vaa/c Causes above speeilied. Still, 
if established, it is argue<I that these (Vi.ses justly eonstit ulv. Murder.* But heri^ the 
Notes do not sufficiently explain tliat the Text of th<‘ Law, ]>y the Jns<‘rtion of tiic small 
Particle or,*' takes afar wider Stride, and declares that even /e/ore noJidenl to kill 
existSf if these rmnote Agents l]a])pen to [lossC^ss a K}io'iolvd(ji\ not of ilH‘. ( Vrtainty, but of 
Tlfhere Likdlhood, that they caustt to ensue from such yo‘(>.r/"//n/Yc ( ■auses, 

however free theiUHolves from Intent to kill, and, nioreov(;r, unable to eouii'o] these 
woxinuiie Onuses, tiu* ivmote Agents ar(‘ to 1 h‘ hangf'd as Murderers. TIa; mere 
Exposition of Legislation such as this ri^nders any Comment on it supcHluous. 

113. Tlif? Objection taken by the Second Puisne Jiulgi^ to Uie Second (.yVmdition in tJiis 
Clause appears to me to be, met by the Ri-asoiiijjg contained in jVote M., Page 61. 

114. Contrary to my Colleague, I think, undcT the Reasons gi\(*n in jNoU‘ M., 

Pages t59 and 60, that the Prinei]i]ti of tins (.danse is right ; but I entertain Doubts of the 
Propriety of most- ol’ the virtual Exceptions from its Text, wliieh are giveai under the 
Head of Explanation/' 1 mean with regard to tlie Words which ibllow “ Passion/’ lor 
ixii what is done under (^over of Obe.dieuce to tlic .Law, and still more uudej* Cover of its 
Authority, or by public Servants in the. lawful PLxercisc of tlieir Powers, or even in Self- 
4(^f6nce, thertf- may be given sucli gi*ave and sucJi sudden Provocatitm as ut^ver, in justice, 
plight to permit tlie Death to amount to Murder, but should cfuifine it to the lower 

S rime of Manslaugliter, as well explained in tla* Notes. Tlie EHsiaice of Extenuation from 
Lurder to this (^rime consists entirely in the Provocaiiou given, 

1'15, The Reasoning on Note M., Page 61, in my O])iuio 2 i, full} justjfie.s tli(‘ general 
Principle of this Enactment. I would here, however, beg lleference to my Gliservatious 
pH Clause 18, sliowing that, contrary to what is coutein plated hy the Coile, tliis Claus.e 
will make One ^lilty of Murder who induces Suttee by a AVidow midcT Twelve Years of 
Age. Nothing is more common tluin for Native Women of all Agi‘S to throw themselves 
into A/Yells on the merest momentary Impulse of Passiou, excite-d geuerally b}" the most 
trffliiig Causes, such as an unexpected Reprinuuul, a thw arted Wisiu the C-olic, Ac. ; and 
thbfBp who, ai'e most afflicted ))y such Female Folly are, as its allegeil Instigatois, too 
bfto harassed mowl unjimtly by (Ju* Police for fabil Consequences produced by the 
, alone. Suicide being the unnatural Deed of Self against Self, which no Act 
whatey^' on the Part of othei:s can possibly justify, I see 2m Oronud iqion winch, by ji, 
others be involved in the very dlstitud- (h'imc of Murder, 

rocomniended the Abrogation of Clauses 76 and 79, to which this 
refln0(ily pbpcaire Enu-c^^ I would alsf> nn'ornmend tlmt this CJimsc be, modified, 

’ ' out.tho W<»rds after “ Deatb,’' ajid substituting for them “ in the 15xercisi‘ oi 

of ptiV/ate Defemeo, 08 explained in Clauses 74 wd 75, by inflicting more 
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at« ttf-likely toxiau«e D^th are the terw usjpd iu Page 57 

^ ‘ ’ L 2 


295 . 


297 . 


298 . 


299 . 


“ Harm 



to so*. 


{. I' 

'iscHict' ;jth6 

“ in unlut|labl6 Cases fif 

ny* Ex.oept that too imich Discretion in the latter Claiis^ is lirffc to iiie to 

tl^t lihe p^^nalty on alt of them;, partiotrlarly jn 868, is too severe; I S|:^r6ve of i^ese 
Ola^^, arid do Tiot deem them justly open to the other Objections my Colleague has urpiiMi 
505. 11 8. This ClaUBe seems justly open to' the strong Objection stated by the 2d Puisne 

Judge, and 1 think shoidd for that Reason be a1t»ogether omitted. 
mi 807* lid. I concur with the 2(1 Puisne Judge and Rr. J. F. Thomas rcjsjjectiwg the unne- 
i^essary and objectionable Severity of these Clauses. It has been already stated that I 
deem it in the highest Degree iigainst fill sound Principle that aiu»tlier sho^dd suffer 
Death for Homicide committed on tlie Sufferer hy his (rnru Hand. Abetment of Suicide 
should be jmnished as mi Offence greatly minor to Murder, with the Distinction v^y 
projmrly made betwetm tluise Two Cyauses, but each hy Penalties greatly reduced. 

120. 1 (;an nowhere discover in the (.We the IVovision for Death by pure Accident/^ 
alluded to in Note M. page U5. • 

incl 309. 121. The Reasons given for these Provisions in the Notv M, Page 66 ftilly justify 

them in my Opinion, but it is desirable that they should if possible be made less obscure. 
34, 122. I concur in the 2d Puisne Judge’s Reiiuirks on tliese Clausiis. Mr. J. F. Thomas's 

U2. Observations on the latter evince that Attention to the Habits of the People wliicli is 

too inu(‘h negl(H'.ted on this Code. 

515. 123. Some horrible Cases occur to my Recollection, evincing the Propriety (if the 

Additions pro))osecl by Mr. J. K Thomas. I allude to Baibarities committed both by 
Men and by Women, by Fir(\ red hot Irons, or heated Bougies apjilied to the ni&mhra 
jyrivata, and to the Native Mode of depriving a (conjuror of his Art, by knocking out 
all his front Teeth, <leeined indisi)ensable to the due Pronunciation of Iiis Incantations, 
and 340, I2k Th<^ Law (^^mInis.siolU'rs state their Dissatisfaction with the Quaintness of this 
Definition.*’ It appears to me cmlculat/tMj to throw nothing but Ridicule on any Code 
of Law, as siiown by tlie S('cond Puisne Judge. I do not, however, concur in his Remarks 
on 340. 

and 352. 126. I ciutirely concur with the Secornl P\iisue kludge and Mr. J. F. Thomas in the 

Pro]>riety of omitting these (Causes. Rut T deem 343 to 345 inclusive necessaiy in 
(Jases wiiere Proof may he forthcoming to nothing l)ut tJn^ Assattlt ’' accompiuiied by 
Aitemi>t to commit the speenfied ( Vimes. 

J 4 ( 5 . 127. I agree with the Second Puisne Judge that ilie Penalty for this Offence ought 

to be increased. But 1 deimi tlie Distinctions made in the subsequent tUauses judicious 
and proper. 

and 360. 128. I (!oncur in the Remarks of the Sec<md Jbiisne ,)udge upon these* (Uauses. 1 also 

would omit, in the former of them, the Wonls “ or of Hui't/’ witli which the (Jlause 
Jieaded ‘‘thirdly*’ coradudes, for 1 cannot view' s<^xual Intercourses, wli ere the Females 
Consent is eJitaiiicd iiiider 'Hireats of mere “ Hurt,” to amount to the grave Oime of 
“ Rajw.” T agi*ee M'ith Mr. J, F. Tfioinas, that the Petialty for tliis Crime should be the 
same as for 362. A low' Native (3iut»kler admitted to measure for a Shoe the Foot of a 
Euro]>can Infant at Bcllari of respectable Parentage, who committed Rape uj>on it, was 
by this (/ourt stuitenced to Imprison tnent for f Jfe. 

iind 362. 129. Mr. Blanc;, Avith mm*h Justice, objects to the false Delicacy which has (mused a 

most impj*o])or Ainbigtdty in tlicsi*, (3aus(;»s, Jcaviiig it uncertain wlj(3tlier “ Touches 
may not apply to mere indecent Liberties, or urjly to the a(;tunl ConimiHsiou of Sodomy, 
or to both. The Distinction should be e-Iearly made, and tin; Law should expressly 
declaim?, in the same Manner as it has done in Rape, what k sufBcient b) constitute 
Sodomy. Accorditig to the Law of England, tliis Crime when committed between 
Pevmm, was such originally only vrhen the Parties were both of the Male Sex. But 
the Law luis been altered in England by the 9tli Geo. 4. c, 31. Section 15., and in India 
>)y the 9th Geo. 4. c. 74. Section , to any siicli Crime with Mankind^* This may 
be intended to cxtijnd the detestable (^ffencicm here defined, even when they are com- 
mitted lietweeii Persons of oiyjjoeite St'xes. But if it is resolved that the Offences in 
question slmukl extend to unnatural Crimes committed by Man as well on Womankind 
as on Mankind, the Tjaw, in this resjiect, cannot be too clearly stated. As little as 
possible should, in a Code, be left to more Inference or Surmise, 
ter XIX. 1 3ft Much contained in this Chapter is a great Improvement on the English Law, 
303, eapec^ially m regards the moi^e correct Definition of Offences, and the Discrimination 

, of the various Degrees? of Aggravation in the same Offence. The Sei^ond Puisne Judge, 
when he quotes the Illustrations A. and B." as not Instaiu^es of Theft, according to 
any Code he luia seen, must have forgotten ‘‘ Lapier’s " Case, wliere Uie snatcliing of a 
Lady’s Ear-ring from her Ear, though it was subsequently lost in her Hair, was, with 
thit Stretch of Language necessary to Justice which is so usual with the English liaw, 
quoted by him, absui'dly strained by it into the Falsity. pf “ carrying aw^ay." The other 
Examples noted by him may be extreme Cases, but 1 do not think that tliey dei^rve 
•the Epithets lie bestows on them. They clearly explain the Principle of the new Law. 
364. 131. This Ch^iter differs fi*om the cxistiqg Regulations in not proiiortidiiihg 

Fumahment in Crimes against Property with reference to the Value of thS P!ri>p6Tty 
mta-^jpropmted ; but I conclude this is because it coutemplates Sentence of BasllHu- 
tion or Fine equivalent to it as Part of ihePunishtneni * 

181 concur 



( 8ts: ) 

i the ^ud|^ on tlifs Clause, but not 36S. to 376 

in his^fi^iDlif^ 97S, except tmt J think Tkree or mor^ Bhould Bufiiee 

193. Th» 8o?wd Pttwne Judge overlooks the Fact, that the increiwied Severity of 377. and 379. 
Imprisonmesit contempi^ by the Code lias induced the Reduction of its Period ; but 
I agree isith Mr^ J. F. Thomas that Lmdera ot Heads of Gangs in Djicoity sliouUl l>e 
made liable to Punishment higher than inflicted on the mere Members of the same Gang. 

18|i, This Clause, as suggested by tlm Second Puisne Judge, evidently requires 3^9, 
dorrection, ■with reference to the Principle acknowledged in 8ectif)ii IV. Regulation VI., 

1^22^ of the Madras Code, and particularly with reference to ‘‘ hii]»iiual and professional 
Reoeivors of stolen Property. 

135. With reference to the important Objects noticed at the Conclusion of Note N., 4-‘2,s, 

I doubt whether tins Pa-it of the Code can be condensed os proposed by the Se<?oTid 
Puisne Judge. 

, 136. I am of opinion with the Second Piiisne Judge that in this Clause Crimes of Chapter XX, H3. 
different Orinvinality liavc been mixed uj) together, and for which special Prov'ision 
does not aj»pear necessary. • 

187. My Objection to “ Knowledge of Likelihood ” (ixtends to these Clauses. I cannot 44.7. and 418. 

joiii in the Ojunion of my CoUeaguti on No. 444 and 449, because the luteiitioti to injure 44,9,^ 4/59^^ 

is tjoupled with the Posse.ssi(m in the latter Clause, and makes it justly highly p(‘nHl. I 
do not think the rest of this Chapter objectionable. 

138. This (Chapter I conclude refers to imuZ Marks, as well as to Marks for other Chapter XXI 
Pro}>erty, and is highly necessary, particularly under the Ryotwar System, wliert^ tin?. 

Boundaries of Fields define the Rights of individual Ryots, as well as under the Village 

or Zemindary Systems, where, in addition to the Boundaries of Fields, wliich tlu‘- Ryotwar 
System requires, the Boundaries of Villages and even of Zeinindaries must be nniintained. 

It is also, I consider, eHsential to the Stamp ami Post Office Revenue, and does not a])[>ear 
to me open to the Objections made by tbe Second Puisne Judge. 

139. I have no Remarks to make on this Chapter, further than that J think it is Chapter X.\ II. 
vindicated by the Note O. 

140. For the Reasons given by the Offi(*er.s in Die Interior, 1 would extend tliis Chay>ter Chapter XXllI. 
to the Punishment of Servants quitting their Masters without giving a Month’s previous 

Warning, It is a great Evil to Individuals, and when Troops are ordered suddenly to 
march becomes a pxdilic Evil. 

141. Mr. F. N. Maltby quotes a j^ractical Case which tloes not seem piovided for in Cliapter XXIV. 
the Code, and sliould, T think, be puiiisbablo under it. 

142. I incline to the View taken by ilxj Second Puisne Judge and Mr. J. F. Thomas C’hapter XXV. 
respecting this Chapter. 

143. 1 concur in the Remarks of the Siwrid Puisne Jmigo on these Clauses ; but I Chapter XXVI. 

would retain Clauses 486 and 488. 48.0 487. 

144. Of the various Omissions from the Code noticed by tlio several Ofiiwis in the 
Interior, I would recommc'ud the Adoption of the Sugge.stiuns of Mr. J. F. Thomas, 

Mr. G. Bird, and Mr. E. Maltby. 

145. In concluding my Ob.servations on the Code, with Advertence to the Law of 
Evidence promised by the Law (Jominisioii, 1 strongly recommend to tlieir Attention the 
Trials No. 1 on the Mangalore and No. 19 on the Malabar Calendar for tlu^ First Ses.sions 
of 1836, and No. 129 on the Criminal File of the Calient Court for 1836, in which Thnni 
most liorrid M\irders were per|)etrated, Oiu‘. boldly in the open Face of Lay, another at 
Night, with Hucli Secrecy that the Deceased was removed from and brouglit back to bis 
House, still alive, without the Knowledge of its Inmates, and the Third, committed on a 
Female, accompanied by Circumstances of most atrocious, revolting, and uuheard-of 
Barbarity. 

146. Each of these Crimes was peq^etrated by tho Hand.s of Mon who entertained no 
Malice whatever against the Deceased, but were the Slaves or clejKmdent Agents of the 
Person whose sole Malice instigated the Crime ; yet the extreme Penalty of the La w has. 
ill all of them, fallen exclusively upon those miserable Wretches who wcj\‘. the mere Tools 
or Instruments by wliich tlic more guilty Instigators struck at the Lives of their unhaj>py 
Victinis, and in each of these Cases the Instigator himself, the most guilty of all, lias 
enthvAy escaped all Punishment. 

147. Where, sucli lia.s been the Re.sult, it is evident that there has beiui a Failure in the 
gimt 0)>jcct of Justice, namely, tbe jirompt Punishment of Crime at its Source ; and 
believiug, as I do, that this may be traced to a Defect in the Law of‘ Evidencf*, 1 lune 
uniformly but vinsuccessfully cndeavoiirc<l to obtain from my Colleagues a RcywvsenUlion 
to the Government for its Alteration. My Want of Success renders it <inly the more 
imperatively my Duty not to remain silent until a Remedy is apjilicd to so gi^oat 
an Evil, 

148. Tn, none of these Three Cases did I at all impugn the Liability to Cajiital 
Punishment of the actual Perpetrators of these homd Crimes ; but in each of thern I 
most strongly deprecated tlie Coux^se followed. On the First of thorn I observed, “ I deeply 

(263.) li 3 lament 



' kmexit Eesi^lt of this aad oibh^r mimlw 0^^ Qf 

'' the ijfiiiirant SW ‘^fepe^deBt Temiit, ^6 iia§re"a^^^ ih^ 

** ^treihe I^enalty of the La^, itmtead of beii^'nubde Ibh'e^^^^ W' Turing hdiiie Funiah 
“ meiit to their Master, the real Instigator of the Grime,- who is . ^us left to 6fi}oa|)e from 
all Punishment. "I fear that so long as tliis Court is mlent 6n ihii^ Stfbject, akd &il to 
bring l>efovo the Ooverniuent the Propriety of the Law being dianged, which coniines 
** tlieir PaMoiis i-o those who are not actual Perpetrators, and thus prevents tlie actual 
Tools iM'ing used as FiVidonoe against the instigating Mind originating the Crime, or, ' 
if tlie Law autliorizes such Course, so long as this Court does not activeljj^ encourage 
“ its general and efficacious Enha'ceTniint by the Magistracy, it must t^ake its Share of 
“ Kesponsibilitv for that Impunity of the Instigators of Murder, which, more tlian aJtiy 
‘‘ Tleinoralizaiion of ilje Peo})h\ leads to tliis open Commission of Crime in the Face 
of Day.''" 

149. On tlu^ Second Case J remarked, “I think that as my Colleagues consider 
“ Uiemselves precluded by tlu' Word ‘Accessaries,* in Sec. XX. Reg. VI 11. 1802, from 

offering any Pardon to tlie actuid Perpetrat(>rs of a Murder, that this Trial shoi^d be 
laid before the Government after Sentent^e is passetl, before it is executed, Wi^h the 
« view of ascertaining wjietlu^r they maj' not deem it proper to grant a conditional 
Pardon to these TIVo Prisoners, with tlie view to the Conviction of the diabolical 
“ Insligntor of this foul Murder, whom otherwise the Law cannot reacli ; for I think it 
“ will ii gru‘V()tis Uedection on the Administration of Ci iminal Justice, if the only 
Party who (entertained Malice against the Deceased, the wicked, the high Caste, and well- 
“ edneaU^d Nair, who jilanned, instigated, and by his actual Presence superintended the 
(h'iuie. is to es<‘aj)(‘ free from Punishment, and that it is to fall exclusively up6ri Ms 
mere Tools, his wretched Paria Slaves. In the Liinguage of the Taljsildar, ‘his 
“ D('pcmhnits, inferior in Caste, ignorant Pi^ople, and wlio had no Ocoiision to murder 
“ tin* T>(*c<vise(b coniniitted tlie C^Hirie for the sake of the Third Prisoner,* — miserably 
degradt cl Wretches, wlio for less than a Shilling executed wliat their 'Mastor's cowardly 
J lands shrunk from. The Circuit Judge observes that ‘the Prisoners were in a Stfite 
of such abject Dependence tliat there was nothing they' wotild not do at the Bidding 
of th(‘ir Master,’ aiid I cannot ludp tbinkhig tbat “ suob Crimes will be more effectually 
checked by Punishment reaching the controlliiig Master who pilots them, than the 
abject Creatures whom the Ties of Caste bend to his Will, even at the Sacrifice of their 
own Lives.*' Nor did I in. this Case abandon the (bourse here advocated until my Two 
Colleagues explicitly dt^clared that even if such Pardon were granted by Qovemxnent to 
the Two convicted Slaves, tliey would not, (m their Testimony, in addition to what else 
there was against, him, concur witli me in convicting tlie Master of the Crime In question. 

150. On the Third Case I ohseiwed that I dcH^.med the Offer of a Pardon to the 
Perpetrators of Murder contrary to Sec. XX. Ri*g. 1802, bitt tliat J “continued of opinion 
“ thai. tlu»^ Law sJioukl be altered, and thought we were bound to report to Qovemment 
“ the liorjid Cases of Murder in Malaliar by ignoiunt Slaves, tis in this Case, at the 
“ Instigation of others, generally their Masters, always their Superiors in Intelligence, 

“ and to propose that in order that Piiuishinent may reach the intelligent Instigator, 

“ wJiom 1 deem even more culpable and a more proper Object of Punislimcnt than the 
“ ignorant Tool he employed, that this Coxirt should possess the Power to admit even 
“ the Per^^etrators as Evidence against tlie Instigator of Miirder.” 

151. In tlie same Manner, as recorded in my Minute of tlie 13th September 1836, when 
1 temporarily left tliia Bench, 1 still rcinuiin, to the present Hour, most strongly under 
tlie Tnqiression that the repeated and continued Impimity which luts attended these 
Instigators of Murder on tlie Western Coast must Jiave operated most misohievouflly uj)on 
the l^iople, Viy giving Confidence and Encouragement to the powerful in the secret 
Indulgence of their private Revenge, and exposing Hiunan Life there, even in open Day, 
to an alarming State of Insecurity, I also tnink that when the extreme Penalty of the 
Law thus falls on the least guilty the Effect of even Capital Punishment is weakened as 
a public Example to the People, for pojiular Sympathy, excited against the really guilty 
Instigator, cannot fail to commiserat(3 his wretchedly^ misled Dependants, to whose 
Fidelity their Lives have fallen a Sacrifice ; and it nrust never be overlooked that the 
Destruction l'»y tlu' Hands of Justice of these miserable Tools in Murder, — whose extreme 
Ignorance rendeT*s them such passive Instruments in Crime that in Two of those Cases 
they a<itunlly believed themselves possessed of supernatural Powers of Conjuration,~by 
One Blow annihilates the principal Proof against the more guilty Instigator to the Qffhnee, 
and that Justice, by' lier own suicidal .Act, tJms altegethcr absolves him from Punishment. 

152. Acexmling to the Law of England, any Particeps crmdnis is admissible to give 

Evidence against th^ others engaged in the Offence ; and although in practice it is usual 
to ^lirect the .liny to acquit the Prisoner where the Evidence of an Accomplice stands 
entirely luicxirroborated, still in strictness of Law a Prisoner may be convicted on tl^e 
Testimony of a svntjJe Accomplice, when Credit is given to his .Evidence. . 

153. If such is tlie established Law of our native Land, distinguished from most others 
by her Advancement in Civilization, where, happily, extreme Ignorance, 8u|)ei*stition, and 
the dcl>iiHing Ties of Chaste, or the more ignominious Bonds of Slaveiy, neither obscure the 
Intelligence, enchain the Freedom, nor lower the Dignity of Hti man Nature, it is still 
moie requisite that it should be the Law of India, where all these lamentable Giuises 
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eombiti^ Ibrni liidu^m^nta md j^Utate to Crime, and «^etice in not only 

oT:^trtJi<^fced but held out to the malicioas, edm-atod, 

MnroWer^ at the Expenee of Im mere Inetrumeuta, void t)!* Malice, 
whoiifi tl^ m now adbninJstere^ eaciifioeH .to Justice. 

. (Signed) A. D. CAHPBEUii, 

Tlurd Puisne Judge, 


EucloHure 4 in No. 78. 

(Na 6 %) 

H. Dickixson Esq, to the Registeu of tlie CouiiT of Foujdaree Uoalut, 

Fort Hi. George. 

(No. 160.) 

Provincial Court, Koutliern Division, Trirli)iioi>oly, 
Sir, 21.st November 18.*] 8. 

1. In complianoe with tlie Orders of the Court of Foujdaree Udalut, 1 do m^^self the 
Honour to submit a few Observations wliich liave occurre»d to me t>n a Perusal <.>f the new 
Indian Penal Code. 

2. There is much in the new' Code that is excellent, but more that is altogctlier 
inapplicable to the Natives living under this Presidency, and wliich could not 1 tliink l)c 
brought into operation in our C<mrt.s. 1 look upon the (kslc mi>re ss « good Groundwork 
by which our own Code might be rendered more perfect than as a (Jialc ]>y which t-la^ Ac’its of 
every-day Life could be regulate<l and tided. Jj‘it.wer<‘ used as a (lui<ic for the Im])rovt‘- 

of our present Laws, no doubt much Good W'ouhl be d(irivc*d from it : l»iit if by f)no 
Stroke of the Pen the whole of the Penal CWle of this Prcsidc^ncv is to he di‘clan‘d to he 
rescinded, and the new Code established in its Room, I esunot but think that, wo shfd) 
be abandoning much that is admirably adapteni to the Natives living iiiuler its Operation, 
and be adopting in its Room a Mass of Crudities which i*an only by extensivr Revision 
be rendered fit for Practice. 

3. In its present Form 1 do not think that our Criminul Ckairts i:ould continue in 
operation if the new Code were rendered tlieir only Guide, The Machine. W'ould stop 
altogether; or if it continued to move it w'ould be because tla^ (Vnirts took u])on them- 
selves to act in Cases not provided for, but which ought not to he left to tlicir Discretion. 

4. The Extent of Punishment that maybe inflicted is in many instances far too 
unlimited to be with Safety introduced into Practice. 

5. It is with regret that 1 observe that Flogging is not included as n l^niiHlnnenb 
Had the Code been ])repared by Men who had had cxtciisivt*. Exjx'rieiu'e in tlu^ Molussil 
they would liave known tluat lmf>risoninent in our Gaols is scarce ly t‘oiisiflf‘red a Ihmish- 
ment by Native Thieves, and that the Cat is the only Punishment, t.iiey diva<l. 

6. Limited as the NurAlH.^j* oi‘ Stripes are by our Rtgulation.s, a Scntciax^ t>f Hogging 
can never be said to be cruel/’ if the j>rescribed JVecatitioii of examining tlic Glieuder, 
and ^lacertainirg that he be in a fit State of Health to bear (lie Punishment, h(‘ observed. 
In the Abolition of flogging we sliall from a. s<|ueamish fastidiousness bo ahaudoning 
the most eflTeetual Check to Crime that we at present ]>OHsess, tla^ KHeci of wifudi wall 
soon be apparent by the over-loaded State in which our Gaols wrill be ibund, 

1 have, &e. 

(Signed) H. Dickiesox, Ist Judge. 


W. R. TAYiiOR Esq. to the Register to the Court of Foujdaree Udautt, 

Fort St. George. 

(No. 159.) 


Provincial Court, Southern Division, Trichono])oly, 
Sir, 28ih November 18^18. 

With reference to your Letter under Date 6th instant, desiiing that tlic individual 
Opinions of tht) Judgiss of the Southern Provincial Court of Circuit «)n tlic Penal fV)de 
prepared by the Indian Iaiw Commissioners may be transmitted w itliout furihei‘ Delay, 
1 have the Honour to state, that having only very recently been appointed tc» the Pro- 
vincial Court, and not having been supplied with a Copy of the Penal Code, 1 hav<‘ not 
had an Opportunity of forming an Opinion iqion the Subject. Having, howcv**t% under 
stood tliat it is in contemplation therein to abolish Corporal Punishment, 1 big to otfer 
my Opinion that such a Measure would \m highly mex|)ediciit, and that it would tend 
to increase Crime in every Form and Degree, as the mere Confinement in Gaol, with 
Labour in Irons on the Roads, is not so much dreaded generallj^ as the Infliction ot 
Stripes, the Fear of which alone, in my Opinion, deters Persons from committing Oflences. 

1 have, &c. 

(Signed) W. R. Tavlor, 2d J udge. 
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'.Ofikion, of tho ^ - 

Hayiko read the Penal Code with Attention, 1. coniddar it, gmierally, well adapted, to 
the Wante of Society in the Punishment and Suppression of Crime, *and securing the 
Persons and Projxiity of Individuals ; I say generally^ and not (uxtirely, for the following 
Beasons : — 

1. 1 cannot tliink the confining Capital Punishment to Murder in this Country ' 
judicious, 1 am o( opinioiTthat Gang Robbery, attended with aggravating Circurnstan<H'>s, 
should be liable's to it. 1 do n(^t me.an that its Infliction should be imj»erati\‘e, or even 
lightly resorted to, but that ihv Power of Infliction should exist, — that a I)isc?retion should 
bo vested in Chat Trilmnal now liaving th(‘. Power of Life and Death, — and that this 
should not be a mere dead Letter, but be actually inflicted where the Ciroumstances of 
Aggravation are marked. Let the Natives know their Liability to this Punishment, and 
set', it occasionally inflicttul in sut'h Cases as above contemplated, and I am inclined to 
think, though it may not do away with the Crime, it will go far ioroh it of nutny of its 
most revolting and disgusting Aeeoinpaniments, rcsortCMl to now for tlie Ihirpitse of 
forcing the pointing out and giving up of PropeHVs so that, in addition ti> the Diminution 
of hjufli'ring would )h* the saving of ProjH'Tty, Access to which is now only obtained by 
those Practices whicli would then jeopardize the Lives of the Robl>eiK 

2. I am op]>osed to the Abrogation of Coqxmil Punishment, 'which I tliink should 
be left discretionary with the Authorities formerly exercising it to exercise again. There 
may be Cast's in which its Infliction would be objeetiunable, but I am convinced that 
there art' otlurs in winch it is essential, and 1 would recommend the above Discretion 
being gi-juited. 

3, SiuJi Discretion 1 wouhl also extend to Cases of Exliibiiion on an Ass of p6i*soni 
convit^ted of Perjuiy and Forgery, and Subornation and Abetment of each. These 
C^rimes have gt)rie to such a Length in the SoutJiern Division that to take from the Dread 
of Punishment now existent would, I think, be pregnant with Injury. On those who 
would not be likely to feel the Shame ami Degradation attending the Punishment, let 
the Judge, under the Discretion vested in him, abstain from kiflicting it, but on Pei^ons 
of Influence and external Respectability, whose Feelings are more susceptible of Exposure 
and Disgrace, the Power of Infliction should iH'iuain, as it is (uily by elu^cking these latter 
tluxt any Hope of curing the former can be entertained, as the lower and mure obscure 
in the (Commission of iJiia Class of Crimes usually act in (‘.onctul witli or at the Instigation 
of the more influentiaL 

4. 1 am o]>posed to Clause /57 as explained in Note A. Not to give a Person the (Choice 
of paying with his Person or Jiis Money is all very well, and if a Man who Aas Money 
will hold out, and not pay it, and so chooses to snhniii a PiTiod of Im|)risonment, he 
may ]»erliaps be not unreasonably lield resjionsible for the Paynuud. (d‘ the Pine never- 
theless, ‘‘ the (/onfineniont whidi Ju» has undergone being regarded ns no more than a 

reasoiuibh' Piiiiishment for liis ob.stiiiate Resistance to th(' due Execution of his 

Senb'iuH? ;*' hut I coTinot tliink it just, where all has been fair and straightforward on 
the Part of tlie Oflender, where, from absolute Want of Means he has endured Imprison- 
ment in lieu of Fine, to lay sueli a Clog on his future Imluslry as to render any Property 
he may acquire liable for the Amount of the said Fine wiiliin Six Years afU'r his 
Sentence, 

5, I should be apprehensive that ('flauses 77, 79, ami 80 would be liable to deter 
fi'om Exertion for the Protection of Person and Pix^peHy, by creating a Doubt h(W fur the 
Circumstances attending any particular (Case '\varrunt Exertion. 

(i. 1 am disposed to think Clause 138, and most of those from it to Clause 150 
inclusive, of very litth'. Use, since. iiu»st of the Offemtes contc'iiij dated in them must 
virtually end in Suspension from Service ; for wliat Government wouhl even employ in’ 
any Situation of Jtesponslbility (and all are more or less s(M, a, Servant who liad been 
convieUid and ]mnisiied in the, Wa.}' therein mentioned for the (.Iffences therein 
enumerated '^ ami if Susjicnsion from the Service is to he the final Result, to what Pur- 
pose first lia\t' retjourstj to another Mode of‘ Punishment, instead of at once inflicting 
the higher Gra.de ? T can only imagine the Utility of such minor Punishments on the 
Sujipositiou that after Infliction the Persoji who has undergone tliem might return to 
his former Position absolved, as it were, hy them, as in (Cases involving no moral 
Turpitude ; but not where their Infliction still leaves a Stain on a Man’s Name, ])ointing 
him out as unfit for public Employ. 

Lastly ami generally, 1 am of opinion that in many Parts the Code proceeds too 
mtuJi u])on delicate States, nice Distinctions, and Subdivisions of (Crime, to be on a 
Level with ibe Apprelu'nsion of ignorant Natives, and is from that 
such Parts) calculated rather to bewilder than to guide. 

(Signed) W. Uakincton, 

Acting 2d Juage, Provincial (Jourt, Southern Division. 
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T. A. AnsTKUTHER Ksq, to the ItKCISTKIl to the CoUllT of ClllCUlT, Southern Division 

Trichinoi^oly. 

Madura Criminal Court., i!(>tJi Septi'inher l<s:{N. 

Having already re])orted on the Penal Cotie from another Court, I need not 
any Part of what 1 have oii(u‘ written, and will only state that J havi‘ my Opinitur’; 
Btrengtheiietl hy .suLseqiient In<|uiry and Reflection. ^ 

2. On the Suhjettt of PuniHliuieuts 1 believe most ]>lativi‘s o1 Lntelligenee who havt* 
observtid oar System, and its Ktteets on tlie Native Chanuder, and its general Kstinuition, 
will agre(‘, thal constant living Exani]»les of Punishment have ni(»n^ Kfleet than severe 
ones of Dt^aXli or Transportation, whieli can only aflec.t the lleholders, an<l are tpiiekJy 
over and forgotten hy them, and by the Relatives and l^riemls ol tht‘ (\ins'i<‘ts, t<> wlioiu 
the viHi]>le Act (d* i)ej)ortation only is ieiTil»)e, the Eflects of l'ransj>ortation being 
rtmdered iloubtful by the(1ainee of tlie Death or Esca]»e of iliti Part \. 'J'he Classes 
liable to be afre<ite<l by a System ofChimiiial Punishments are notoriously unjefleevlng, 
and if hy Moiles of Pujiishment of actually less Severity than those now used w e ean 
ensure a lasting and etu tain Kxani])le of greater Efie(*,t, it is criminal to a)»stain froti 
ado})ting them oji aecount of their Distasteful ness to civilized Minds. Amputation is 
what 1 mean. Wlien we substituted our civilized and Inmiane < 'ode of Laws Ibr tie- 
violent a-ml i!ruel Codes of the Country, the latter w i*re administered so badly iJiaf iheii- 
Ch;mu-ter seemed h\ss ada]>ted to the Country than it would lmv<‘ stMuned had tiK‘\ been 
purely administered ; ainl under tlu^ Coufusioii and Ana-rc*liy <d the Lountrx', and tin- 
Corruption and Disregard of all Right |)rt*,valenf; among tlje Auihorif it*s, liigli and low, 
the purest and mi]d(\sf, Code in the World would have a|>]K‘an‘d to lKi\a‘ as had or w^(»rso 
’ Eflects. Having, howevi'r, sliow ri to tlie Peiiphi oV this ( 'oimij'v the Naturt^ and Kf/i-ef,-. 
of our Sv.stem of* ( h*iminai J nrisprudenee, and enabled ilieni to apprt*(;iate the Blessings 
of* a ]»un‘ A<liniiiiMtration, ami to (-ompart* ours witli tht- Systems ami Administrations i»f 
Native (iov*u*inm‘uts, w»* may attach mueh Weight to ih(» ()]>iuit)U of tlu- most intiOligtaif. 
and Inimam* amongst tia-m, and shouhl they )k‘ invariabJ\' in favour ol a llec-iUTeiiet- in 
certain < 'ases to tlu* Use of Anqmtation, it would be arrogant to disiegard that ()]>imon. 
1 belii've sucJi to he the univtTsal Opinion, ami 1 know it to be tl»e Opinion of all that 
1 have )>eeii able to eonsult, and it is my ow n. At tlie saim* Tinu* tlu* A«lvo<-ae\' of 
Arn])utation is known to be so repugnant to Eurojuian Notions, and the Exj>ressiou of 
Opinions stroiiglv^ opposed to tJiose of tlu* (jlov<?rnnuuit Oflieers is fidt to b<‘ so ini 
prudent, that it may \*o doubt<*d wht'f her the emiseieiitious Opinion of the Oeneraiity C)f 
Natives eonsnlitMl w^<»uld Im* givt*u. J'he l^nuishluent at pi'eseut awarded for (iaiig 

Robbtu'y is found mihl to tdu'ek the (h'iuie, ami i know' that Om* Membta* i il 

not mortal of t/hi' C'ivil Ser\'i(*e ot grt^af; hjX]icriem*e is of opinion that sonu* li^xanijih-s 
of |)eatli aw'^arded in t'ases of atmeious Chiiig Jloiihert' are i'ecjnij’t*<l. Amputation ol 
One, an*!, foj- a. Kepidition ol the ()flem‘e, tlu* otlu*r Jlaiid, w’ouhl snridy be a inort* 
nuu'cifuJ Senteiu^e than Death, wlji<*h being s<», a.s it must be allowed, and (du* J\ eetts.sil \ 
i\)r it lieing assi^Ht'd by a. vast Numl>t*r of f.lu* inost inl elligiuit Natives lio hav4‘ 
wituesse<.l our bemw'olent Ji^ndeavours to introduce Mil<lm‘ss into fh’iminal Law% and 
have s(‘eu ami felt, thougJi we eannol, our Eailure, there is no Keason why W'e slu)uhl 
refrain from a<lo|iting it 

3. Ill tlie awarding of the heavier l)i‘‘grees of Pmiishnuait if. woul<l bi* a vta*y great 
Imjirovemeii t in our Law's if some Aleans eould be deN'ised to allow' tlu* Jiulgi*s some 
more l)is(?retiou than tliey have at juvseiit, without sulb*ring the Laws to be vague and 
flu<*tnating. liaving st'eii Jnstanees wliere f)iie Prisoner was sentenei‘d tt> >\)nrt(M*ji 
Yc^ars Imprisonmeut for si(‘aliiig Oiu* Pi(*e orth <ji <iry (Jrain (so in tlu‘ futwahj, 
because he had used Violenee when, in his AtLuiqit, t*xcii,ed by Eamim*, to make off 
unperceived wdtli his little Jloot>. he was seized b\ the (fwiier of tiie (bain, ami 
lia\'ing si*en in the saiiu* ('ireuit St\sKiiuis a (_ilnug <»1 Itobbers wlio w en* eoii\ ii*f;e<l of 
breaking ojien a. 11 oust* w ith Cin-umstanees of Aggravation ami T<*]T«»r, torturing and 
burning tlu* Female Inmales, ami jilumhaiug tlu* House of a largi* Sum of Mone\, 
Bentem*e<l liktwvise to Kourte(*n Years, which Equalization of Puuishnu*nt, and, con 
Be<|Uenfdy, of t_^riniinalif/V, w'as <rausi'<l by the Ailhci'cnce t<t Alahomedaii Ljiw’, and the 
Judge having m> Discretion to amend it, I tliiiik no inrther Instances are necdt*d 
show the Nec(\ssit> of' altering the Administration of the Law\ 

4. Ckinsidering the Kxt<*nt of British India, Three ('odes are not many : and afti-r 
Thirty-six Y(‘ars Ex]>eriem*.e, if they are fbuml to work W’ell, and t.o retpiirc a few' 
Amendment.s only, w hich could bi* cfl’ecte<l w'ithout Kxjieust* or TroubK* by a l irculnr 
Order or a few new Kegulai.ions, — considering that the Natives have heeonu^ aecustoyied 
to a.Tid familLar wdth tliem, wdueh is of itself a most di'sirahh* ( ^ii*cumstnm*t*. — then- 
appeal's to me <!very Reason to <le|>j*4U'ati* tlie. 1 ntrodiu*tiou of a, (^ule which swe(*]>s aw'a\ 
every Vestige* of the old ; consid(*ring that 4>nr Three small Volumes e(»utaiu (^ivil ( 'otle. 
Criminal Codi*, and C^ule of Proe<*dure, and that tht* Madras Criminal Code ami t^»dc mi 
P rocedure will, when freed from its Connexion witli the Mahoiiu‘<lan Law, bear a 
Comparison with the Penal (\)de now' rireiihited, the Reasons flir rejecting the latt(*r ami 
adhering to tlie existing Code become cnniulativt*. 

(2G3.) M 


Jr 1 trust 
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5. 1 trust tlu' Observations will iiotlie thought out of place, for in couBidcring 

tlie Expediency and Practicability of the Introduction of the Penal Code of the Law 
( ^^m7niHsi()ners it is natural to consider whether it be not ]>referabli^ retain our owii 
Code, or huw, by some Modifications in it, it may become so. , 

1 have, &c. 

(Signed) T. A. Anstuutheu, 

Acting Criminal Judge. 


rl. Silver Esq. to the Recustek to the Provincial Court, Southera Division, 

, Trichinopoly. 

• 

Sir, Tinnevclly Auxiliary (Jourt, 2d July 18J18. 

\ If AVI*: tlie Hontair to aciknowledge the llfCHn})t of your Letter o<‘ the 20th ultimo, 
ainl in obedience to the Instructions therein <*ontaiiM"-d beg to submit a lew Oliservations 
which hava^, <K*eiUTed to me on a Perusal of the Penal Code ]u*ej)ared by the Indian Law 
( Viinmissi oners. 

2. Jt is with inueli l)eferen<?e J woul«l note a few Remarks on the tdiapter relating to 
“ OfioJiees against Public Justice.^^ 

3. “ WhoHOt'v<a* in any Stage of any Judicial Proc^eediiig boitig Ixamd by ari Oath, or 

by a Sfinetioti tantannumt to an Oath, to state the, ’'rriitli, states that to lie true which 

lie knows to be fals^' touebing any Point material to tlie Ri‘sult of such Proceeding, is 

“ saitl to give false KAddenee.*' l'he‘ Number of (knuplainis prefi'n^ed before the Police 
Authorities in j>rop<^)rtion to tlie Number of (JonA^ictions is reinarkalile in this District, 
and the KsLtc'iit to wliieh Perjury and false swi*aring prc^vail among the Natives is well 
known. If “ ialse Evidence is deliije.d to false Stateimu its made by any Person, 
bound bv' an Oath, or ]>y a. Sanction tantamount to an Oath, unless the Privilege of 
examining Thirties on Oatli be granted to Nativt^ Officers of Police there would remain no 
Punishment foi* Pc'isf>ns making false Complaints befori^ them, as theie now is by the 
Madras (k)de of Regulations no Punishnumt for Witnesses giving false Evidence^ 
before them. 

To exltuid to Native Oflict'is of Polici^ the. Privilege', of examining Parbii'K on Oath 
would hardly seem adAdsabh\ Originally, as an Oath was ailministered among the 
Himloos with many f V'reiiionies ami ( )bst‘rvanees, it Avas an iinpri'ssiA^c' Ceronmnial ; but 
tlie Kre((in*my to which it is noAV resorteil to, wlien in i veiy ]>etty ( -ase befVire the 
Magistruti' the Parties ai*e sworn by the Rramin attaclied to tlie' Ofii(*e, less('ns its Weight 
and liiijiortance ; and, excejif. in st'.rious ( ‘a.ses tried Ix'fore th<‘ higher '^rrilamals, tin' 
binding Parties by an Obligation incurring a tem])oral Penalty only iti (*asc‘ of tludr 
giving false. Evidemn' would seem ]>refc*rable to administc'iing an Oath. Perjury too is 
a (Vime most dillieult of Convi<*tion ; hardily can there be any (hiim* nKH’t' so ; wbcjvns 
]»y tlie Madras (^:><le, to punish for a laisi' ('oni])laint In'idi’c a. ddisilda-r it is minvly 
neeessajy that, on a V\v\\’ of tlie Evddi'uee, it slioiihl ap])ear that tlie (^Jiarge W'as false 
and malicious. A (.Vuiviel-ion jiiust neitessarily in a. ( )ha7'g4* of thisNai ure be* mui'li oft<mt*r 
got tJian in a Chargi' of Pi'rjuiy, and tli<‘ good J^llfe.c'ts, I think, a n* great. Ifthi' Punisli- 
ment for instituting friA'olous and A t'xatious ( -ivil Suits be IblloAvi'd by a Law ft)r the 
idiuishmeiit of false. Pleading, the Adsaiitage Aeouj<l c^m-taiiily ap]>ear to b(‘ e.onsiilen'd on. 
T\ le Punishment of d<'gra.<ling an Olfcmler by <'Xj>osing liim on an Ass is stated to be 
iiiuHpiaJ, as its Effects will dilfer as to the Degree, tin'. Offender n'tains tlie Sentinamts 
of an lioiiest Man. Still it Avouhl appear to me that the n'tahung tin' INiwer of 
inflicting this Puuislnneiit in th<' Crime of Perjnry is adAosable ; tla^ Eml ol' all Punish- 
ment is not Revenge on the Individual, but the Good of Society, in order to deter from 
Clime ; and the gre.ater the Contrast the greater Avill be the Punishment. Tlie Evil is 
enormous, CouAiction diflicult, and the Puuislinu'.nt must necessarily lx* s(*veri', 

I have, Arc*. 

(Signed) J. Sii.VKU, 

Oilichiting Joint Criminal Judge, 

F. M. Lkwtn Esq. to the Rix^rsTKR to the Pkovincia). Court of Curuit, Southern 

Division, Trichinopoly. 

Sir, Combaconum, 24ili May 1838. 

I JIAVE the liotiour to acknowledge the Kecidjit of your Letter of the 18th ultimo, 
and a. new Penal Code whj<di. it is ]»roposed to enact, and upon which I am directed to 
offtM' any Observations which may occiu* to me, after Perusal of it. 

2. 1 beg leave v\ ith great Deference to oxpi'ess iiiy Opinion that the Penal Code will 
proA’e a. great Blessing to these Provinces, and that 1 tlo not see any Objection to any 
Part of its Provisions, nor do I anticipate any Difficulty in t.-arrying them into execution, 
provided a good CJode of Procedure is framed fur the Purpose, upon which it is obvious 
the Success of the Pimal (Jode must mainly depemL 

3. Wliilst tlie above is my Opinion, I beg leave to qualify it by observing that I 
consider ilu^ Abolition of C4>r]H»ral Punisiimcnt to be a very injmlicious Measure, into 
which the Ijuw ( Vmimissioners may have been led by mistaken Lenity, and from a Want 
of Knowledge of tie* Manners and Customs -of the People. 


4. The 
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4. The ReaBOiift for the Abolition of this Punishnient foxmd in the appended Tsoltis of 
the Law Coininissioners a|)pea.r to me (][tiito unHatisfactoiy. 

0. ft is stated tliere iljat the Abolition of CJorporal Pnnisliiuent fiaving la cii carried 
out tlirongfi a large Portu)n of* our Territories from humane, Motives, wliieli have not 
laaui proved to ]iav(‘ Ihhmi injndieious, we ought not to retrace our St(‘ps, iVe. \’e. 

(h I believt^ that great Doubts are entertairual in Kuropi* as well as India of the 
Wis<fom of this Measure, partieularly as regar^ls its ()£)eraiions in tlie^ JSJati\*e Army. a?>d 
tliat tlie gem*i*al ( )piniou is in favour of retratung our SU‘])s as s(»fui as priud-i cable. 

7 The Minds of tla^ alive Peojde of India are so (^onstai ut<‘d that the Dear of 
(\nporal Punishnumi is the l>t\st Preventive against Tlieft and Delony that, (‘xists, for as 
to fm])risonment, tliat Punishment eonveys jn» Dear whatev(»r with it. 

8. To abolish flogging a.p]>ear.s to me at tlie ju'esent IVriod to he a viuy injudictions 
Measure, arul t.hat is tlie (Jpiniou of all tlu' intelligent Nativ*'; Peoj>h‘ whose Opiniojis 
are wortli asking in tlie Provinces. 

The Law Coinniissioiuirs say that the Abolition of flogging has not been [)rovt‘d to 

havi* Ikmui injndieious 

10. H ow nnieh Proof <lo they want? When liave f.hey searehed for i’roof? If the 
Abolit ion of flogging ThieAa*s bail been extended by Lord Bentinck to ifiese Provincf^s 
of Madras we should have had jilenty of Proof to otfer ol‘ its being aTi injinlieious 
M(*asure by this Tinn^ 

1 J. TJie Law D<unmissi oners have merely alluded t,o t,he ( >hje(*1 ions raised in Bengal 
to th(‘ Abolition, by Magistrate's, as reganls Hogging tli(' subordinate Ag<‘nl.s eif Polic«‘ 
foi‘ Negleet of Duty ; but wt' are not informed of the SeiitinHUits r)f the* Bt*ngal Magis- 
trate's as to its Effect on Thieves and Ft'lons. 

12. Jf C.V)r])oj-al .Punishment is to he abolished for Thi<*vt*s Is'fore' tlu'\ eonu* to the 
(faol, then the same* Reasons will a] )]3ly for its Abedition as a Part of Daol |)isei]>Jine ; anel 
.1 b(‘g to submit., for th<^ ( Vujshie'ration of superior Autliorities, Jiow tlie ])isei]»line of the 
Daol is to be maiutaiin'el without recourse te> this Jhinishmeuit when ne<*essary. 

1. T ^riie Law ( JonunissioiK'rs are* inueh mist,akeui if they seippose* the* M(;asnre of 
abolishing ( ‘orporal Punishim'ut for Thie‘\es and DeJems will gain the* British any C -re‘dit 
or aehlitional Estimation with the' Peo])le oi* India, ibr they will nu'rely despise* us for oin* 
mistake'll lie'nieM»e*y towards tlie' wejrst (dasse‘s. 

I 1. WInat they ses k for at oeii* Hands is nuue' Uigeitn*, prom]»te.‘r Punishnieuit, anei 
summary Justiete, a Tiel better ProteH'tieui against, (fang Bobbe'rs ; auel theur Atte'iition is 
mueli ineire' elii‘en;tesl towarels an Abateamuit of tlie'ir Asse'ssnu'nts of Re*venu»* tlian 
towards a.n Abate'nu'ut of Se*\ <*rit.y teiwarels Thie*vi‘s ami l^'e.'luns, 

15. In abedishing flogging the.' J^aw < Nanmissioiu rs seem pi‘os|K*et i\ ed>' to suppose* a 
J)iseipline' ami a Se*veritv <d' llar<l Labeuir, \’e. iVe*. in thiols, Avhieli is to make* U]e tbi* it, 
but whie*h is all to ee>nu\ an<l it is not. known wiiedlic*!* sueh Ke‘1brni is [>i*ae*t i<*abh‘ ea* 
neit., or what IOx]KUise*s will be* re*(|nire<l, \"e*. iVe. 

It). I be'g to r’e*(*oninieiHl that tliis great Omission in tlie* ne‘w CVxh' be* re*et ilie*(i, and 
that flogging be* ])roviele'd for, — efleedual ami sevf*re* lieigging, — (ja])able‘ of dete.'rring and 
p^e^'ent.ing Oriine, from h\'ar which is the* gre*at Ohje.*et olbill Punishments, and wJiieh we 
fought to avail onr*s<dves of as muedi as ]3ossible'. 

17. I e'omdude* this Opinieiri will he ex[>re.ssed by a gox'.'it Numhei* of e*\]H'riiui(!ed 
Jhiblie* Servants, ami among the*m 1 obstuve* alre'ady Mr*. J'>lae*e[uiere‘ e.»f Bi'iigal, One of the 
most ('xperiem/eel aiiel intedligent t )fHe*ers in INiliee* te) he founel. .His Eviele'ne*<* is <lat('«l 
2iSth Ajiril 1 8J18, before the Committee eif Pedie^e. 

i be*g h^ave further to state my 0]»iiii<m. that the Law Coniinissione'rs liave fallen 
into an Error in iiert a wareling Capital Punishment feu* Daeoity eu* Oang Bobbeuy, and 
tliat the ir Re*ase)ns for this Le nity, as elisce)ve're‘el in the ap]»e‘nded iSote's, an* nnsatisJUetorj 
and ineonelusive'. 

18. The* Law Cemiinissiemers se'e'in to sup[>ose that, this Leniency will be a greaier 

Se'eurity to the' Livc's erf the* Peoples Avho are pluneliire'd ; but this is, I think, rjuite 
t'rrone'otis. ^ 

19. (hmg B.fd»be'rs, wlien they meet, for tin*. Putpose ed‘ ]duneleriiig a House*, do not. 
re'gulat.e* tlieir Conduct ae'eording to the* Code. if tliey nu'e't with Resistame vvhieli tiny 
can ov(*re'e>me' tlie'V will murder, probably, those wliej rexsist, and it. may happen that some*, 
M lire le'rs are uninti'iit ionally ]>e'r 2 ietrate'd in ieirtnring Hie* Honsediedelers eji* the* Eeuiales ; 
hut sueh Tlling^e sjiring out of Cireaimstauees eui the* Spot, an<l ex-innot lie jirovieh'd tbi- by 
Enaedments. 

20. The grand Objexd is to put eleiwii this eiionuenis atroe’ieuis Evil, prevailing all over 
e>ur Pro\TTiees, as if tht're^ was no Perliee or J^aws, or Cove'rnme'nt or Exeeutioner. 

21. Past Ex])e*rje'nete^. shows tliat tlie* Inipriseunneud. for Life, for Dourteau) Ve^ir.s, 
anel Ti’ansjuudations, lias ned hael rierr ever will have the least .Effect in jiuttiiig down Hang 
Robberies. 

22. He^re again the* Law Ceunmissiemers seem tei snp]iose a lie'form in the Haol 
J )isei]>ruie', &e., iCer. will e*e)im' in re>rce3 ; but I Ins is prosy me *tive, is an Expe*?iine'nt, ami 
at all events will not act in i(*rroreiii on tlie^ Minds of these Pe'opU*. 

2^1. Bea,ilers will organize Gangs just, the same*, (loor Peoyde eif all Kiriels will conn* to 
the (^ill just, as the\v have*, hitlierto eiono, until it is generally known that any Om* who 
goes te> a Gang Re^bbe^y will suffer Death. 
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24. When thi.s is pnjclaimed in tlic Provinces we shall see some Effect, and procure 
Home Peace for the (Icfencelcss People of PropeM.y, wl)0 are at present entirely at the 
Mercy of any L(‘iul(*r of a Gan^ who resolves to plunder them. 

2o. In th(‘ Opinion I have fornusl on this I a|:rain hnd Mr. B]acc|uicre' in aid. 

“ Question. To what particular Causes do you attribuk*. tliis Crime (Dacoity) ? 

“ A. To the Leiiity of tl»e Punisliment priuci]>aJly. 

Q. W'hat Punisliment would you propose i 

A. Death invariably, whether aittmded with aggr-avated Circnmstaiujes or otherwise, 
“ being eonvinced that tlmt would oceasioii a total Extinction of the CVime, and that 

Die Atro(!ity thereiif fully ctalls for such a Punishment. 

“ Q. Why would you make no J)i(rerence between tlu^ Piinislnmuit to b(‘ inflicted 

lor Dacoity attended w^itli siinjile Assault, and Dacoily attended with Murder or 
“ Wounding if 

it is only in Cases where the Mactoits meet with no Resistanee that one 

or the other docs not. o(‘cur i" * 

2(i. I feel so apprehensive of unnecessarily detaining the Attiuitiou v>f the superior 
Authoriti(*s on this Subjeei, that 1 have <leemed it better to (‘iirtail a gre^at many 
ObscT-vations founded on Emtts and Reports, »ke. vV.e., and shall therefore (joiielude wdth 
remarking that the Law of MasLirs and Servants is le,il in a very uneomfortabhi State 
in thc‘ Penal Code, and that in such a Foreign Land as this is, wdiere Strangers, and 
jiartieularly yotmg Persons, an^ constantly aiTi\'ing from Europe., (‘xposed to tlu‘ Treachery 
and insohmee of ])raetis(‘d Servants at large C'ities, some s|)eeific Enactnituits liad better 
be made for the J’roteetion of the English, and Punishmt'iit of the Servants for Breaches 
of Contratt and Desertion, as well as for “ Palaiujiiei'n Jlearers ’’ only. 

27 . bo.^s of l*lac(‘ to Servants in Eurojie is a se.vere Lckss, but to these iVopli* it is a 
very slight (Uie, eeisily repaired; and the Argument of the Law Commissioners, whie.li 
is to th(^ Elleet that where there are good Miisttu-s there will be good Servants, does 
not a,])]>ly. 

2S. Whole Sets of Servants constantly <lesert young Glticers after a, few Mandies to 
join Regiments, after they liave ebeak'd bim out of all bis n*ady (Wi, and the Mis- 
oondiat of Servants generally to Ladies is often just as distressing as that of'* PahuKiueen 
Bearers,” when they are uiij»rote(tted. 

21). I have lierewiih submitte<l the Obsm vatioiis (»f the HigistiT and Slanistadar of tliis 
Court, and oi’ Reddi Row', the late Dewan of Trivancore. 

] hav(\ ike. 

fSigned; F. M. Lkw’in, 

( 4vil Jndg(‘. 


With regai’d to ilie Punishnumt of Death, whi(L has been deedan^d against the Crimes 
of j\lurder, and against the highest. (Jrime that, can l>e committed against the State, only, 
tlj** Reasons ad(lue(sl ]»y the ( Vnnmissicmers for entirely withholding it as a Punisin 
namt for (iang Robbery, Rape, or Mutilation, viz., the Fear, in the hrst plaet*, of 
ciiiating an ap])iirent E(piMlity in tin* Heinousness as respiM*ts tli(‘S(^ Gffenees, and Murder, 
and in the m‘xt, that if the sanu*. Punishment is Mwardeil for omi CVime. as for the other 
that Murder would be more fre<piently (committed by the IVrj)etrat()rs of the f)ther "I'liret* 
Crimes than wdien the Degrees of Punisliment are proportionate, i.e., a lesser .Degree of 
Bnnishment than D(‘ath being awarded for the latter by way of “ Indueement ’ to the 
J\u*pet.rator of the latku* Crimes ki spare the Lives of their Victims, 1 am oi‘ opinion 
that tluy ap[)ear to me to Im* to a certain Extent founded upon mistaken Ideas of 
lieiiiemy and Mercy, and thus erroneous. Tlie, (h’ime of Murder is, in the iirst i>laee, so 
abJiorreiit to Human Nature, that, though it is indeed too fiften, even as the. Law at 
present stands, an Ae.iaiinpaniment to the Crime of Gang Robbery , still 1 do not think 
t hat the Perpetrator of the latter would be induci‘d to commit so liorribh* a Crime as 
wilful and deliberate Murder for the Reasons mentioned in tlu^ Nok‘ A., viz., that by 
Murder he may often hope to remove the only Witness of the Oime which he has 
alr(‘a<ly committed, because the Witnesses to tht' notorious Gang Itobberies that 
oc(!asionally take place, are very numerous, and for the Murder also there would be no 
Back of Evidence ; for the Offence constitubnl Murder may he, (‘ven the accidental 
killing of another of th(^ defensive Party, when really only gentle Forei^. might have been 
us(‘d (comparatively speaking), in conserjucnce of the assailing Party beang (uigaged in the 
'UOyal Act of Robbeuy. But thi.s Consideralaon does not in the least deU;r the Per- 
pi'trator from reiterating the whole Scime at the next Uecasiou. 

The Object of Puni.shm<ait in the Su])pre.ssioTi ofC^rime ean only ]»e effected, as has 
been ju'oved from tla* t‘arliest Stak^ of Sociidy, by the Fear of Punishment, which Fear 
it is absolukdy necessary to effectually establish, and which is no easy Matter with the 
m)l.onous Apathy of tin*. Native (Jharacter. Thus what is required to put a Clicck tf) 
Dac(uties is a Fear of some Punishment more k.rrilde than that which they are jierfectly 
aware nf>w awaits them upon Conviction. The only Rule for tire MeaMirement of 
Punisliment is Expediency ; for as Crime increases so must also'Punishmeni increase. 

This 
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This Crime is attended with Two Ag^i^ravations almost invariably ; tlie one Tb*jK»ti tion, 
and the other Cruelty (for 1 now refer more ]>arti<ailar]y to the Punislmient of tlit^ 
leafh‘rs in .Dacoity). Repetition hIiowh tliat tht^ Otiendt^r is hardened, and tlie Kxtent of 
Jnjurit^s intiicted*by Yiolene(‘ or Terror is un]iniite(i. To su])p]e>;s this, Ihereibic sliunld 
he tlie ehief, the first ( ^)neeriJ of tlie Li^gislatim* ; for Jaft‘ nn«I Safety is endMiigised us 
W(dl as Property, and in addition to this the Stab* of S<K*iety has lie.eoine vvn^tehed 
from the (*onstant Sense oj‘ f nse<*iirit\'. As Cangs of Kohhers ]»(M*onu‘ more foiiuidabh* 
and desjierate, th<^ i>iffi<ailty of dt^femiing the Puhlic^.aga Inst them is also gr4‘ater. It is 
ihen*for<‘ ne.eessary in Daeoities that tlu* Hinglead<‘r or Thaneijial, fii- the Man who strikes 
the First Plow, shouhl be ])nnished in a sev(‘.rer Manne^j* than Ins A(‘eom))lie(‘s ; not so 
much on account of the J)istinetion in tli(‘ Chiilt, but to thrf)AV an tlbstacU; in tint Way 
of others to di'terinine who shall begin the T>et*d, and wlio is most willing to ex]>os(‘ 
liiinsc^lf b> greater Danger than his Assoc nates ; and this also must ]»ro\ewho is most 
hardened, and tlic' litt(‘st (Jbjc'ct for Ihinishmcnit. • 

Sir Mathew llal<‘h Wonls may fairly he <piotc*<l in this Phiw a,s ap[)Iieablc‘ : “ When 
“ Offences grow enormous, frcapieiit, and daiigc^rous to the Sfate, or <lestriu*ti vo and 

highly pernicious to (.-ivil Society, (sin^h indexed is Dac^oity heeoiiiej seveic^ Punish- 
“ meiits, and even DiMitli itself, is necessary to be* aflixed to Laws, in many Tnstanet\s, )»y 
“ th<^ Pruden<*c' of the Lawgiven-s/’ 

'j'hat no Obstach" is at javsemt thrown in the' Way of tlic^ hardemed Ruflia-ns who ]<‘ad 
these Daeoities dcH\s not rc'cpiirc' any Tlhistration. A Kcdevcniee to t.he last L’ireuit 
Calendar of any Zillah ( Jourt will sutKeiently prove, this. That soinc^ Obstacle; Ifi a]>.so- 
lutcdy ne(!c\s.sary is ecpially apjiannit; and none but thc^ Lia.})iJity of the Seiiitnnu; of 
Death fieing [lasse.d against thenn will, it may be coniidently assm-teil, i‘\ er product; tli(‘ 
Ftfect so nmeh to be; wishcsl Ibr. To eh(n‘k (Jang Robl>eries, then, the Fear oi Capital 
Punishnauit ajipears recpiisite, as is tJic* (Jase in Kngland. 

As the Law now stands, a Party collcs^t tliemscdvcs, under lJu* (Jnidanec^ of any dt‘tor- 
miiH‘d Villain, for the Purposes <.)f Robbery by Force, without thinking or carings what 
may be fht*. Conset|ueiices oi* any Viohaict' that tla^y may bt‘ ohiiged f,o use fo pta pet rat t* 
their (h*imc;, well knowing that, let tli<; worst ha]>])en, and they bt> c'a])turtMl, that a low 
Years 1 inprisoniueiit, in jSinc^ty (^ases out of a. Huielretl, i.s lht‘ umst, that- 1 hi‘y will 
rcMjjeivt;, evem ii* th(*y art; ideiitilital at all. 

For Kxa.mples of tht* good Fffc*ets c»f Drvatl of Death ibr (iang Rt>l)1>(a*y wc; may loth 
to tla^ French and other Colonies in India. A (h\ng Robbery is hardly i‘Vta' litvirtl of in 
these; and the Pro])ortion of th(\se Ofiences In them, (‘onipared with any Portion of 
Country Villages or Towns of a similar Fxient in our owui 'JVraitory, Avould be almost 
iiien^dible. 

With rc*gard to Ra]ie, tlu' Ihiiiishruent of Death for tliis Olfcuce w'ould be looked upoTi 
as t<.)o severe', ill the ]irc\sent half-(‘ivilized Slate'! of India, and would, in (‘onse(|Uruce, Im* 
consith'i'cd <‘xe;e*ssive‘, and xvouhl erc'at-e; Disgust and Abhorreaie^* in the fAi's <.»f the 
Publie; ; and the. Amount, of Puni.slnnent In'iiig looke^d upon as inadequate to th(‘ Amount 
ol‘ ( h'ime eouimilted, the; forinc'r would be coiiside*red the greater (_h-ime‘ of t he* d\v<* 

It is ver\' fre((ueutly the Case; that the' De^ad Alan ujmI sometimt's othe*rs also of a Cang 
of Robbers are Men of much large'r Pro]^erty and Mexans than is the' niifort. unate Victim 
e)f their Vilhiny. Such, on (\iuviction <.»f the Ciame of Robbea’y, justly meet A^'ith the*ir 
Desc'rts in a. (aaminal ]»oint e>f view’. The* Law iff Kngland looks u]»on all such ( )Henccs 
in a. ]niblie; Liglit <mly, and Piinisl\meiit is administe'red aee*ording to the' Amount, e»j‘ 
[njiiry iutliete;el njion Soeaety at la?\ge 3 ; and, Aviih a view’ to the* Pri ve*ntion oi* the* Ue*e ui- 
rene;t' of the (h’iine, the jirivate Interests of Inelivieluals must always l>e‘n<l to the; gre‘at'‘r 
AelNatntages to be deprived by Socie't-y at large. llowi'ver, on this Peiint Cjiinioiis hase; 
widely ditlered ami ehaug(;d. 

The* Out.rage' (;ommitie*d against Society', in a (.^ase* sne;h as 1 havi; alhide‘<l te», is indu- 
bitably givat ; anel the* AUmemeiit eUanamle'd slmuld be in a. Piojxirlion gnat Pad the* 
Ckil])rit, wlu‘u he* dea's come e>ut of Caol again, whether at the* JOiiel of Se 3 \(*n e)r Fe>u!*tee*n 
Years, is st.ill the great MaM and rich that he3 w’as bed’eire (’on\ie*tiem ; nay more*, lor 
unless the* Pr()]eertv found in his i\>.sse‘ssion at tlie Time*, ot' liis Apj >re‘liension can be* 
ielemtitiesl to tlie* full in l ^mrt, iu* o]‘ Ids Friends are3 able; to claim it, and <luring the* 
wdiole' Time that this Se;onmbvl is in (Ja.ol, his Friends, and ]»artie*ularl\' his m<n*e* inuiie* 
diate* R(*lations, are* re;N'i‘11ing in the ill-gotten Wealth alrexidy (‘ollecteel e luring Ids 
immerou.s* suee;essful Da(‘(»ities. J would t.Jn‘refore; venture iei suggest, tliat whe n tin* 
Amount of Valuable's, ike'. <;an be; fully ami e'xaedly ase.M*rtaim‘el, ami proved be*\onel 
Doubt to the Satisfaed.ioii of a. fk>urt of Justice; by tlu* sutre‘ring Parly, that a (’ivil 
Action should lie; against the^ Ringleader for the wJiole Amount wlm should In* 

compelled to disediarge the same, ae^cording tf) the usual Proee'ss in the* C^ivil Suits ;;t 
D isen*tion being le'ft to tlie (Hvil Penver to allow for l<bxagg<*rat ion). In Case‘s whe re 
personal Tiijury is sust.aineel. Action for Assault e*onjoiTd),> w ith the; A<*cnsat b m of (Jang 
Rnbb(;ry might lie*, and for wdiiedi an additional Fine; might be* im[>ost*d le.vialdc in the- 
Manner V)e*fore mentioned, the wdmle or any Portion of the* same be*ing gi^cji to tin* 
Sufterer, according to the Diseivtion of the' Judge*. 

The old (5ove*rnments of Imlia usimI to ]iuidsh many se^rious (>tf(*u(*('s by Alutilation ol 
some; Part of the Pemni. On our (iove'runi<*nt b<‘ing established this Mode* oi Punish 
ment was veiy proyierlv done away with, and in its Stead the Rattan and Imprise^umcnt 
(263.) M 3 substituted. 
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subBtiturted. SincK? this, a<^ain, the Cai-o’-Nine Tails had been introduced infttoad of the 
llaitfin, to regulate tlio Amount of (V)f]>oral Ihiiiishiiient more equally. It is notorious 
thiit tlic only ihinislnneut that tlu^ Natives are afraid of, next to CapitaJ Punishment, is 
the Lasli ; and if anything civer do(‘H deter them from the Commission • of an Offence it 
is this. It is equally notorious that- they look upon Imprisojimeut (with or without 
Hard liabourj as anytliing l)ut. a sevt re Punishment ; on the contrary, many Prisoners, 
on being rrleased, have ])Pon known to say, that Indore a Fortnight was over their 
Heads that th(\y would be back again. Has any mie ev(u* ol>Hcrved the slightest Sign 
i'ifJier of Contjition or Son*ow tlepieitsl hy a Prisoma- on receiving the Sentence of 
Im])risoMnient even for Fourteen Years? The? (lenerality of the ( 'onviets are of the very 
] > 00 T-ei- (lasses, Vho in a State* of Liberty would have to work much hardtu* to gain 
t.h(‘ir daily Pittance, and which, when ihv.y ha<l got it, wamld be infinitely worse tlian 
wJiat they would get were they in (hu»L If tlu*. Powen* to infli^d (Corporal Punishment 
is*wr<\sied out of the Hand of the Law, it^s Kti‘orts will he instantly unavailing for tlie 
Purj^oses of Fhmishment, esjnjciiilly in those (.tases of pilfering and striding which even 
now come Ixdbre the Notice, of every Polic<‘ (jth<*.er daily. Shocking as the Assertion 
may apj)ear. it is t(»o evi<lent that from tlie ])r«isent half-civilized Stab* of the Generality 
of tlie (Jlass(*.s of India they can only l>e ke])t in lear i>f the Law hy the Scourge. 

'I'he Lash, and the Disgrace, tYc. attaciusl to ii., is strongly urged hy the C^ommissi oners ; 
but it m:iy la* here observed that those* only feid the J.)isgrae<‘ of it wh«> are of good 
Family and C'aste, and lowMrds whom the present Jjaw has always left something to the 
Discretion of the Judge presiding. Again, the (.^as<‘s in which the Lash is used towards 
Men of good (^ist(^ arc* geTic'rally of lufmous Nature*, siuJi as Gang llobbi'ry. Perjury, &e., 
an<l whic‘h arc* alw.iys (*oimHi^ied vvilh l)elilM*ration ; and tht‘.sc^ PcU‘sous arc*. ]a‘rfectly 
aware* of the FjkH that the La.sh may !»*. and oftc*?! is used against such as tlicmselves 
for tljesc* ( )ffenf*c*s. The ^’ou<.h of higli Caste Parents are hardly ever (never, I was 
gf)ing to write*, j sul)jc‘ct('d t.o this Punishment : but. it is to tlic^ haj’dened Sc^arnp that 
this Mo<h* of Puni.shment is admiTiist.(‘red, and only, t-oo, wh(‘.n either Methods liave been 
trie<l and have fail(*d, or whc*n the* Hc*inousnc^ss of t.ho ()tfc‘nci*. dcmiands it. A mistaken 
Lenity to the bad Is positi\e. < Ijipressioii to the* (julet and well-disjiosecJ. 

In respect to the Punishment of Fine*, or its Altc'.rnative, Impriscumient, thc^ Love of 
Moiujy, 1 think, may bt^ put down, as a gcmeral Huh*, in this (Jojintry, to be far j>ara- 
mount to the Lcjvc:^ of Liberty, and, as the ( V)inmissionc*rs observe, ought, on that 
account, to be* more systematically attacked for jienal Purposes. 

Ill Civil Cases, wlmn a Fine is iin]'ioRed, tlic* Dc*linqu(*nt. is imprisoned till the Fine* be 
paicl, whem it is modeivi.te, or forcc'J to disc*1uirgc* the* Amount, by his Prc)p(*rty b<‘ing sold 
to the Fxtc*nt of the* Amount rc^quirc'd. SincM*, then, it is allowed tlad Imjiri.somneni 
‘‘ without Labour ’^ is in the* Kye's of the Nativc*.s far ])relernhh^ t.o ]».‘iying any Finc^ that 
would he int.endc‘d to net as a Punishiiic*nt, the Amount might be ]evic*,d by Distress 
aftc‘r a certain Pc.'riod of Punishment lias exqiired (say ( )ne Quarter), and the* Dc*lin<pjent 
stUl contiiiims to withhold i.iic* Amount impc>sc*cl ; and tin* Period of Im])risc)iimcnt miglit, 
as r(Mn;t.i kt*d hy I he ( Vuuiuissicjiiers, act as a Punishnicmt foi* his Obstinacy. 

“ The < dbjcsjt of flic Penal Law is to deter from Olfemtes, ancl this can only be done 

by menus of lnflic‘tions cli.sagr(*c*abJe to otlier.s. ’ 

The* (Jrime of Perjury and Forgery are amongst the* most common that fills the 
Caleinlars of our Courts of .fiistice. The BJackn(i.ss ^ind Fnormity a]>pcmrs princi]>ally to 
dc‘pc*iid upon thc^ Hank and Influcnice gcmerally of the Offender ; and it is often imyios- 
sible to gc*t at its very Root, and why ? Can it bo cu'editc‘d '? — -From tljc^ c*normous Magni- 
tude of the Olfimcc* Thc ri^ are no Invc*.stigati<»i)s so teilious, so fatiguing, or often so 
unsalisfacjtory as those that come under the abovc^ l]c‘a<l ; and to put some Sort of 
stroi}f/ Ch(»ek to this sliould he* th<^ Obje^ct. of every Lc*giHlat()r for India. The Hc‘.iiious- 
ness of the Offence, whethc*r it succeeds or not in pc^rverting the Paf.li of Justi(*e, is too 
]ml]>al)le f.o re.cyuirti pointing out. Now even with tlie Punishment wiiieh is now awarded 
to a Convic*tioii of the Crime*, viz., from Four to SciVen Ye*ilrs Impri.sonme-nt with Hard 
Labour in Irons, Lashes to the^. Amount of laO with tJie ( -at-o'-Nine Tails, and, in addi- 
tion to this, Fx[iosure in the Mann(*r usually de:noininate‘d ‘‘ Tusheer,^' it is too ajijiarent 
that tlie Offemee in no way whatem'r diminishes rntheu* the contrary. How, then, to 
])ut a Stop — {W(‘ii a .slight (Jheek — to tJiis, is the Quosijon ? If Punishiiieut sueh as lias 
just beem m<*ntlojK*d fails in its Klfects, what can avail ? And it is eliffieult to say. 
One Cause of the* Prevalent* of this Crime iqqiears to be^ tJie L)i]at-orine-*ss witli which 
the Ofience is visited with the Piuiisliment that it des(U‘ves. 

A Cl‘\se of Forgery or Perjury is «lctecled by the Magistrate ; by liim the Delinquent 
is forwarded to the Criminal Court, peuliups just at the CJlose <>f a Sessions, and it is 
comfnitted for Trial before the Circuit Cemrt, whie^h arrives some Six Montlis after the 
Committal. If sente*nc(‘d to (Jor])oral i'uiiishment, a Delay again occurs before*, the 
Samdiion of the Foujdary ITdalut is obtained for it to be carried into execution. Thus 
the (hilprit is not brouglit to Puni.shmeiit for many Months aft(*r he has been detected 
ill the Offence ; and wli(*n all the Recollection — at least the vivid Part of it — lias worn 
off. and the Crime is forgotten in his Village, and tin* Punishrneni, not heard of. What 
np]>ears in be required here is more Desjia.ieh ; tlud i.he Punishment should follow 
Conviction with more Rapidity ; that Justice should be appeased as soon as possible 

after 
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after the Uertainty that the Outrage that it has sustainod is j»rove<l/ The judicious ]>ut 
rigorous Application of tlie Lash in (.-ases such as these?, and suminarily \isc<l after 
Conviction, and also in tlio most puljlie Manner, 11 le Oil once being alvv-a ys freely 
published abroad btd'oreliaml, would, 1 am inclined to imagine, jirodiice a very bene- 
licial Eflect, as far as regax'ded the better Adniinistrat ion of Justice and rreventiori of 
these Offences. 

(Signed) J. d. Cotton, 

Assistant Criminal Judge. 


T. A. ANSTRUTHRU Ksq. to the IIeQUSTER to the PllOVlNtTAL CoUllT UF (hlU'TJJT, 

Southern l>i vision, T riel duopoly. 

Sir, t'oimbsiiore Auxiliary Court, 29th Jiim^ I S.SS. 

I HAVE the Honour to submit my ilejiort, i\h called for, ujion the Penal (\Mle. Willnjiil 
the Code of Proeeclure it is im])ossible to form an 0])inion on many Twirls of it; and I 
have aeeordiiigly omitted many Kemarlvs that witliuut tlu? Knowledge of ibe (\>d(* of 
Procedure would be premature. 1 shall submit, first, a few jjartieular, and, Jastly, a few 
general Remarks. 

Clauses and 44 aiv. exceedingly unjust. 

Clause 51. It seems vain to seiib'iiee a Pt*rson to a Fine and Dealli, —as, why should 
he pay it ^ If he <lid, Ids Heirs, not he, w<»uld suffer. 

Clause 52. A Pine being illindtable should not be eommutcid to Ojie Quarter (d* tlie 
regulate d 1 m p r i h( > n me n t. 

Clause 54. Seven Days js not (*ipii valent to illindtable Fine. 

Clause 57 . The Death of tla*. Defaulter in Caol, possiby by rc*ason of his (^ontinenn*iit, 
should b(‘ a Set-off against mucli or all ol* the Debt. 

Clause 62. Will excuse our Village 'J'uliaries if they torture by Oiiler of the Moidgar. 
Clause Hi). There ought to be a very great Diffen?nee between f Matises I and 2 and 
and 4. It must b(? allowed that he who lustigales and eons}fin‘s to eominit a. Crime 
is more, criminal fbaji h<* who, being invited to Join in the (h'iine, nduses, but ondts to 
inJbrm tlie Police, yet (pauses 88 and f)7 assimilate the Punishment. 

(.'lausi' 96. Tlu‘ Puidshiiumt is too slight. An Instigator has eom]>h*ted his ( h’ime befoi-e 
the doing of the Act instigated is bt‘gun, ami whetlier the IVupetj atioii of t he. ( llirnee 
bt‘, frustrated, or the J\irties jN.'pcuit ami refuse to eummit il, t)»e Instigator is not the 
less guilty. 

(Uaus(‘ 109. Means, it is })iesumed, whoever of our Subjects ; ’ not whoewts* without 
JFxeejdion. 

Cdanso 1 .* 17 . Would at once fall Ujion the Miss lunar ie.s, and w<»uld be a stiong Ineite- 
meiit to rioting, as the Rioters might eitluT injure the Insultt r in tia* oi\ taking 

advantage of their own Wrong, might, nudej* this Clause, plead their own Rioting against 
the Party they hmi a.li\?ady injure<l. 

Clause 190. Exception, Jllustration A. If zV shoiihl ]»ro\t‘ to the (Jonrt hd.s(dy l.hat he 
was at that di.stant P]ae<.‘, the Pniseeutor would probably be lia)»l<-* to a < ’hargv of 
Perjuv> . 

Clause 19^1. A PtM'son may, J iKdicMt, at, present, dispose of ids l^ro[)eity as he bi'st. can, 
the Courts having Ant-horify t<> pr(*\ ent but not to ])Uidsh such l^roeets lings. A Person 
unjustly .sued, and finding false Evidence got U]> against him, ami likel\ to intlueJUH* tlie 
Decree, may well sell his Pro]iert.j', 

Clause 201. Escajie ]>emling Inquiry is imt jaovided for. 

Clause 2ET Is vrry \yuh\ 

Clause 217 . Too siwere. The Punish meuf. now found to be sufiieient is, under Sis*. XXI. 
Reg. T. of JS12, by Circular Order of Foiijilaree Udailut, 8tli May 1815. 

Clau.se 265 to 274. Might lx* condensed. 

Clause 266. Is too mild. 

Clause 267. Wlioevi»r conveys a Person in a Ve.s,sel, and endangers i/nd Pe7‘son\s Life 
is punishalJe, but the liives of all who may sink being en<langi‘Tt*d, iht‘ BoaXman is gidJty 
by the A(?t of the Offeiiee of 266, yet by Clause 58 is not punishabh? i*umulatively. 

Clause 272 . Jhovides for what should be and must bt? done, by tlu? Public Autliorities. 
(lau.se .*121 and 122. This would exeliuU' forcing Robbers U) restore tlie Jl'o]H;^-ty 
.stolen. 

Clause fS57. Will not answer. The Pareuit and Kidnapper may eollmle to sell a starving 
Cliild as a Slavi? ; to save Ids Jdfe they have done a good Aei. 

(lansi* 161. lllnsti-ation (n^) is s(*aTi?ely Theft. Illustrat ion (c),- many a Person would 
tak(‘ tlie Property as Security fi>r his own l)ue, ami then honestly prosei-ute to justify 
the taking, meardng U* restore what lie hail taken should he fail in tlu' Suit. 

Clause 165. Theft froili a Tent or Vessel used for Custody of Protierty is excluded. 
(263.) M I Claus.- 
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ClatiBe 392. Tlie Intention may he honest to the Employer, but fraudulent to the Dupe. 
A. Person robbed pretending to be a Daroga, and terrifying the Robbers to, give up the 
Booty, illegally pursues legal Rights, and under Clause 1 60 is liable tn Punishment, and 
the lowest Villag(^ Toties and Tuliaries who now by Cunning and Fraud cheat Persons 
out of their ill(‘gal Gains may be hinrlered in their Operations. 

ClauHc 412 to 414. The Liiuitations st^eni arbitmry. 

Clause 437. The Limitations and Speeifi<;ationH are peq)lexing. 

( 3fuis<‘ 448. The wording should be ‘‘ likely that tlie same will be used/’ for it is 
certain t*very Man’s Seal “ may ” be used. 

(Jlanse 453. Altering the Address of Lettem slioukl be Hj»ecified as punishable. 

Cliapter XXlll. J rnprisonment of the Desertcu- is not Relief but certain Loss to the 
Deserted, as he must (U)utraot afr<?sli. The Dascrter should l)e forced to return, and fulfil 
the (Vmtract. 

Chapter XXIV. This Cha]>ter and the Note had better be left out. 

(.3iapter XXV. 'J'lie whole (Chapter had much better be loft out ; it would legalize all 
Species of Insult. 

Note A. The. Principle asserted in this Note may l)e questioned. Unseen Punishment, 
whore the Fate is a Mystery, is no Example, for the Rtdatives and Friends of the Sufferer 
have no Moans of knowing wln^ther tlie ()fl[t*nder be dead or aliv(?, out of C Custody or 
escaped from it, ami nioro<n'('r it can be known but to few. Ceular Example, where the 
Fate is no Mystery, and is scnai by all, is luvst ; ami it is the Duty of a Government to 
create as great an KfFeet as possible with the loa^t j>ossible Quantity of Puniahineut. 
The Punishment of Trans])<)rtatioii is as much dreaded, perhaps, but not more so, than 
Dealh, and Death is not much cared for, and wlioro it is, the Impression is transitory. 
Moderate PuTiisliinont often r(q)catod, such as Twenty Lashes at a Time, repeated Five 
Tinn's at Intervals in the V^illage whei'o the (Ailpi-lt resided, would do mucli more Good 
in tlio, way of Terror than 160 inflicted at once near the Court, and niucli more than 
Im])ris(>nment or Transjjortatiou. Tlie Princijilos on which the Code proposes to levy 
Fines seem very good, but the Abolition of t^uqioral Punishment is impracticable. 

Note C. Seems l,o raise mor(‘ Diffuniltics tlian it solves. By Reg. XX. of 1802 of the 
Madras (Vide, Ofienees against ilu‘ Stat(‘ are diK]iOHed of, and it is as Head of the (jrovern- 
ment of the State of India, and not as Head of the Gcivornment of Great Britain, that the 
King eouhl pmiish R(4»ollion against Himself. T\\i\ existing legal Powers of Government 
have been fouml (|uito sutHcient in late Vears. 

Note K. Is very imprudent. Tlu* Government hav(i now ample Power to punish their 
Native and European Servants, and the Resjieet enterta.iuetl by tla^ Natives for the 
(character of Public Oliieers, and their Veneration For the Duty, will be much shocked and 
weakened by tliose Ruh*.s, which taki* e(|ual Cai*e to giuii’d against Forgers, Thieves, and 
corrupt flu<lg<^s, and pr<\ss up(»n tlic Attention of tlie Country that there is nothing 
between a Ihiblic Servant and tVuTuption of the basest Kind but the Penalty. 

Note h\ (Joutains a vc'ry mischit^vous JVinci]>le : viz., that I )iKubedienec to a local 
Order is legal, and nut punishable, except wlien in A]q)ea I the Upper Court is satisfied 
that the Dis()bc<lienec was attended with Evil or Ri^* If the Punishment were slight, 
it would not repair the, liijuty dom^ to the local Aiitnlbrity ; if severe, the Code, liaviiig in 
this (danse, ^taused the Fault, shouhl not puiiisJi it. 

Note 1. 'Phis might direct Attention to the forging of the old Areot Rujiees. 

Noted. If the ( Vmduct oF (j!ov<*rnment has been charactenzed by eminent Judgment 
and Success, new Ruh*s will do more Harm than Good. 

Th(» S])irit shown in the Ib'vicvv of tlu*, existing CVxles of Regulations, where riding 
over a Field in Hunting is said to Ik» a (Vvjiital Ofiem^e under the Bombay (/ode, and the 
L(‘SKon of (^)id hiding afforded in th<‘ Di.ssoetion of Mr. l.<ivingstone's Definition of Theft, 
w'tmld exciter and ticach a Spirit of Kvasiou and Distortion of Words that would embarrass 
the Administration oi' the C^xle. Tlu^ Jdainness of some, of the IJJusiraiions will eaiise it 
to Ih‘, thought, either that the Provisions of tlx* C(xle are fruitful and certain Sources of 
Error, or that the Understarulijig of the Judgi^s and Magistrates who will have to 
arlininister it is so confused that but fur the (caution such Errors would infallibly be 
iueurn^d. 

In conclusion, it does not ajipear to me that tlu* JVludras (/ode is so deficient as to 
render the Adojition of a new universal C(xle ])reierablt‘ to the linju’ovcmciit of the old. 
The Advantages to be gained by the Cliangt^ should be clear and great ; wherefis they 
are doubtful and small, the Disadvantages attending Cluiiige being certain and obvious. 

I have &LC* 

(Signed) T. A. AjNS'rRUTHEK, 

Acting Joint Civil Judge. 
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: ' A.t>Fiut fi^id 

"" V"‘-/ipiii6cn5J;‘'''0ottthe ■';■ • 

S^, ; . Madras, i2th' May 1838. 

it CJiif I M^a« fevouml with Copy of the Pemil (5ode alluded to in 

? aur 18th of the same Month, and 1 heg to aanure the Court, that if at any 

k)int of Peruaal of tlie Text a Doubt arose in my Mind it was immediately removed by 
the Illu»trations, Explanationa, and Appendix, which showed tho same Doubts had not 
b^tt overlooked, but had met mature Consideration. 

3. I do not think it riglit to. withhold my Answer to your Letter till the Code hSiB 
been considered by others well qiialihed to give an Opinion, but if any should Ije given 
me hereafter worthy of being communicated to the Court, I shall not fail to address 
yon egain. 

1 have, &c. 

(Signed) J, Blackbuhne, Magistrate. 


. E. J. BiJto Es(i. to the Reoisteb to the Provincial Court of Ciuouit, Southern 

Division. 

Sir, . Joint Magistrate's Oftice, Courtallum, 2J)th June 18.3S. 

pAHAdiiAPlI 1. In obedience to your Communications of the .18th A}>ri] and the 
4th and 20th instant, I lose no further Time in submitting a few Remarks ujkui some of 
the Sulyeets to wliich the proposed newOiiiiina] (.-ode relates; but as ilie Bonk reach<‘d 
me only at the End of Aprils and iny Time and Attention ha^ e ever siiure been and are 
still principally occupied in making the annual Settlernent of tlic Division under iny 
Management, I liavq not had sitflieicnt Leisure to an'ive at a satisfaettory Opinion to 
myself respecting the probable Effect of introducing tlie new (Viniinal (,%wle into this 
Part of India; still less have 1 had 'Opportunity to caunpare my St^ntiments with those 
of any other Person ; so much, also, must the O] deration <^)f: the T^aw (h‘pcncl u})on the 
Mode in which it is to be ailministered, ami which ciinnot be aseertaijusl before tlie 
Publication of the Code of Procedure, that it seems to me most difti<*ult to arrive at any 
satisfactory C-onclusion. 

2, perhaps no Class of Offences is more prevalent in the Province of TinnevWly ilian 
that wliich prejudices Public Justice, in consequence of which the Rat/io of (%mviciions to 
the Number of Criminal Investigations is much less, I believe, la^re than in any otJicr 
equally extensive Tract in India. Altliough, doubtless, comjiaratively free frf)m sonu* of 
the graver Crimes, as Robbery accom|>anied )>y Homicide or aggravatctl j)ej'soiml Violences 



others, very many fall to the Ground because the People will not be contented with such 
Evidmoe as the Case really affords, but call as Ey^ewitnesses some of tljeir Friends, 
whor being tutored only as to the l(tid in the Complaint, arc not able, to endure 

(3rc»c^xandixation. Wlien felse Testimony is thus given in InvcMtigsitions before Native 
Police Officers there is almost complete Impunity, for Witnesses arc sjunaally ]>rotected 
by Law from Prosecution jmder the Construction of Reg. IX. of 1832, contained in 
Circular Order, Foujdary Udalut, 28tli December 1 835 ; and witJi regard to Prosecutors, 
howeVer clear it may be to the local Officer who examines the Case that tlu* ('Iharge is 
and malicious, the bare Inspection of Documents so seldom conveya the same 
Certainty to the Mind of a Judge tliat Pxmiahmeiit is most rarely awarded. 

8* Under Uie new Code, the Oftbuce of “fabricating false Evidence,” in (Jases before 
Native Police Officers having the same Powers they now possess, would be jmiiishalde ; 
but, unless Authority to biud ftirties by Oath, or Sanction tantamount to an Oath, be 
given to them the Code of Procedure, the Oime of “giving false EvHh*n(t(i ** by 
Witnesses will enjw the same Impunity that it hitherto has done, and Prosoeiit.ors will 
be liberatcM-l from tne feeble Check at present imposed upon them by Reg. IX. of 1832. 

4. The next most iniporbint Point not sufficiently jn-ovided for, as it appears to me, in 
the Code, is that relating to the Punishment of public »S(*rvants for Disobedience of 
Orders, or Negligence in the Discharge of their Duties. By Clause 145) such Pei'sons, for 
the ab^e Description of Faults, are made subject to Fine exteiuUng to Throe Months 
Salojy, or thrice tlie Amount of legal jjP’ees during any Month, or One Fourth the clear 
annual Taluc of Land, accoi'dmg" as they miiy be paid by fixed Salary, Foes, or I^ind. 
There are, however, some Olaases of public SmwAnts, . over whom it is most desirablc^to 
possess the Power of exercising Coercion, who are j^aid in none of these Ways, or if so 
paid the' Amonnt of whose monthly or annual Receipts cannot be accurately asi^ertained, 
and some who receive no Remuneration wliatover for their Services. 

6. The "Definition of the Word “Judge" in Clause 12 takes in Village Moonslffs 
Puiichayetdars ; and all Judges, by CJlause 14, are made “ jniblic Servants.” As 
Bother Village Moonslfth nor Punchayetdars, as such, are stipendiary Officers in tliis 
\ FBtt of India, it foUo^ that under the new Code no Negligence nc»r Djsobe<lien<;e 
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ot\Ch4cm subject th^ to Pumshmeut. ,To be in Jtbeir Situations 

would 1?y itnany be con«iderod as a Favour/ for tho 

Punishment of Punchayotdars; in certain Cases ; aha iit the Absence of jS^rticular Enact* 
n>ent on the Su]bj<^»t the Power of fining Heads of Village Police is exercised, UJlder the 
general Authority vtssted in Heads of Dejmrtiiients to employ that Method of punishing 
their subordinate Native Officers. • u ^ . 

fi. Atiotlior UluSH of Pci*sons coming under tlie Definition of public Hervants in the 
new Code are the Village Watchers. These Persons :ui Tinnevelly have, in almost all 
VillugiNs, Lands or Funds of stnne* Ut^scTiption or other set apart for their fiemuneration ; 
but in many (.>ases iiiese Payments are not made to the IndiWduals who actually f>erform 
tlie l.>uties, but to those who are tlie Heads of tlie Chiss of WateberH in the Vdlage, and 
<‘juploy their Underlings to do the Work, bub whether for a fixed Rate of Pay or for 
what other Consideration it wouJd in many Ceases l>e impossible to ascertain* In these 
Instances the Puiiislnneiit ,for Negligence^, ii* it fell at all, would not fall where it is most 
desirable it should. 

7. The Inconvenience now adverted to might perliaps witl) Advantage be obviated 
by adding a few Words to CJause 149, providing some Penalty for jmblii^ Servants who 
have no ascertaiuahle lleinum*nition for tlie J)ischargt‘ of their official Duties. 

8. .Kscape of Prisoners, whetliCr befori^ 4Vial or aftei* Conviction, is unfortunately 
frequent, and tliere is boo tdten Reason to suspect the Connivance of tlieir Guards ; but 
this OouTuvanee is so difficult to <leteei and prove that when it can be established 
a very scveie Punishiin^nt alone (jaii be expected to d(4.er others from eo^unitting this 
Gfience. But by the new Code, sujiposiug llie receiving of a Bribe I’or favouring the 
Ksciqie to lx* piH^ivr^d, wbicli would si^arcoly ever hap})en, the Punislunent under Clause 1S6, 
might extend to Thre<‘ Ye^irs rigorous liupriHoniueni, witli a Fine sn}>eradded ; but in 
ail oilier Cases uo greatci* Penalty than that jicnniited by t/lause 145., viz., One Years 
siinjifo Imprisoiiiuent, with Pine, couhl be awaidod. 

9. Witli tlie Exception of tlicsc Three Descriptions of Otfences, viz., the making and 
snpjiorting of false Accusations, Ni'gligenec, and Disobedience by uiiremunorated public 
Servants, ami favouring the Esciapi^ of Prisoners by their Guards, ] do not recollect 
any of* (‘ommoii Occurrence in tliesi^ Paris, which, being ajiiiarently intended to be 
made punishable by the Code, have possiblj^ been not adeipiately jirovided for. 

10. There ai’c, lioweveu’, some Acitions and Situations, involving no actual Coin- 

mission of Crime, which hitherto rendered the Individuals doing tliose Actions 

or found in sucli Situations amenable to penal InflictionK, for whiedi tliis Code provides 
no Regulations, sueb as liaving no ostensible Means of Livelihood, being foiiml in pos- 
Hes.sion of lastrumeuts commonly used liy Housebreakers, sending Challenges, — ^all 
those (/jiHcs, in short, where* botli in England ami India the Law requires Iversons to 
give Security for their good and j>ea.ceable Behaviour, or to sufi'er jiersonal Restraint, 
it is, however, probaldy iiiiend(Ml to jirovide for this Class oi* Cases under some other 
< ^)de. , * 

1 I. But there is One Transaction, I fear of not very uncommon Occurrence, wluch, 
s<» far as 1 knoM% lias mjver yet been declared c?riminal, but wliicb, fiouj every Motive 
of iliimauity and Morality, it is greatly to be wisheil were so. J mean the Disposal 
of Female Infants by Parents and (.luardians to be brought up as Uaiicing Girls in the 
Hindoo Temples. It would not, doubtless, be expedient to interfere with Females who 
have arrived at Age to be competent to determine for tbemselvcs, if tliey choose to 
enubraee this Profession, nor jierhaps with the Education of Girls Ixini of Mothers who 
are Damdiig Girls, ami from these Sources this imfoitunate Class will always be so 
amply recruited that there mxid be no Apprehension le^t public Feelings should be 
excited against siudi a T.4aw\ A Prochvmation of a fonuer Magistrate of Tinnevelly 
prohibits the Purchase or Ado])tion by Dancing Girls of Female Infants of other 
than their r)wn Caste ; and I have myself taken Advantage of this Order to annul 
51 Transaction of this Descadjition. From what T then obseived I have no Hesitation 
in siiying that the gonenil Feeling is much in favour of such a Reguhition as 1 have 
taken the liberty to advocate. 

12. 1 have thus imperfect^, jind 1 l*ear without due (Consideration, liazarded iny 
Remarks on the First Point suggested in Mi‘. Mficnaghton’s T.<etter, Copy of whicn 
was circulated in your Communication of the 4tli instant, viz. “ as to whether Pro- 
vision is made in the Code for the different OfI*euccs wliich are prevalent.^' With r«?«pect 
to the other Subjects on which Gpinioii is called for, viz. “ the Necessity of the proposed 
“ Enactments, iind the Adoption of tlie jiroposed Penalties, with reference to all the 
“ (^Circumstances of the Ootintry, and to the Habits and Feelings of the large and 
‘‘ various Population which will be jiffected by them,’' it would not become foe to 
say more than tluit 1 see no Reason to suppose tliat the passing of the Code into Law 
would be otherw'ise than beneficial, or be regarded with any Hostility by the People of 
this Province, * 

1 have, &c. 

(Signed) 0. J. Joint Magistrate. 
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N. Coubt of Cimm, 

> Siwthi^ Division, IPneh^ 

. Timjore, 8d July 1838. 

rL Wiril Trfejtefti5« to your Begujter's Iiettera noted in the Margin, 1 have the Honour 18th April 183 
to inform you, that though it in iinpoHsible to peruse the pro]>osed Penal IJcKie v^itliout lih June 1838c 
Admiratkm of the liabour and Talent bestowed upon it4A Composition, 1 entertain 20th June lB3t 
very gp^t Houbts of its pmetiwil Applicability to tJie present low State of 0ivili2ati*>ii 
in the ]^tish Indian Empire. 

.2, In the place, the Practicability of its Translation into the vernacular 

Languages of the Country ap])e;u‘s to me to be more than doubtful ; their Poverty will 
hainily admit, of tlie Exjumsion of such nice Definitions and line drawn Distinctions ns 
arbound in every Part of tlie Code, and require the close Attention of an educated 
Englishman to comprehend even in his own Language. 

3. Its Lenity I consider to be also quite unsuitod to the State of Society in India. 

Tlie entire Abolition of tiorporal Punishment, when there arc such Multitudes to whom 
the only other Penalty to which they are liable is no Punishment, is J think b) be 
lamented. 

4. Transportation beyond the “ Black Wato* ” is certainly still looke<l u]>on by thr' Vide Note i 
Natives of India as a severe Puuishinent, but the Peeling of Horror with whuJi it was 

once coniemjdated has been veiy much diminish(‘<l (to say inithing of the numerous 
Returns of escaped Convicts previous to tlie Expiration of their Sentence) by the 
Prequeucy with which our Native Troops are now setit on Servi(*e beyond Seji, of which 
there oinnot be n stronger Evidence, tlmji the Extent to whit;h tl)e Kmigi’ation «»f 
labourers to the Maui-itius, Ac. has lately taken placie, and the Number of Natives 
above the (Jlass of Labourers who go to seek their Livelihood hi our recetitly acquired 
Settlements to the Eastward ; and - I very mucli <louht wh(ithej‘ it will l>e found to 
supersede the NeocHsity for ( npital Punishment to pulling dr)wn what rna}^ he. calle<l 
the national (^rime of Catig lioblK^j-y. 

5. The Proposition of making iht^ Property of Persons sentenced to Pine liable for 
the Amount for a Period of Six Ye^irs, instead <»f cmiumding it for a* certain Length of 
Imprisouinent of either Destrription. njqxvus tf» be open to very serious ( )bjections. 

the Distress is to be Icviccl Avill of courses be r(\guJatc<l by the (.’ode of Proce<iure ; hut- it 
is presumed that it must be <‘ither at the lustanc<' of the convicting Magistrate or oi* 
the p3’osecutor ; whichever it may be, its Enforci^ment will entail nev(w-ending Suits with 
Sharers, Mortgagees, A<\ J1‘ the* Pine 1 m‘. trifling, unless f,o gratify the Malignity of the 

Prosecutor, it will nevei' b(‘ i*ecovered. and thus o<*<:‘asiou tlie twofold Evil of allowing 
Persons sentenced to go unpunished (for Seven Days Jinjjrisonmcnt to Nitiety-nine in 
One hundred is no Punishmeut), and of encouraging a. malignant fU>c(dlection of Ijijury 
in the Proaocutor. The (Jbjec.t is t<» ciifoice. Payment of the Pine, and the Himjdcst Way 
of doing so, when there an* ihv. Means, apj)ears b) b(‘ tlie existing One, of making an 
irksome Perioil of Imprisonment the Alternatives 

6. Tlio Anomalies to whicli, as in tlie Matter of Marriage, the Framers of fhe (Jode 
have been reduced, are inseparalde from the IVineiple of its universal Aiijjlication (.o 
numerous Nations, <lifleriug from ea(!h other in Religion, Language, Manner> 5 , Habits, 
and Customs, at least as much Jis those comprised in the (Joiitine.nt of Emope. The 
uatliral Pouiulation of cvtjry Code is the rtdigious Creisl of the Peoph* for whose (lovei’n^ 
ment it is framed. A uniform C^xle for People of (^’reeds so various ami (qqiosite as tliose 
of the Huhjects of British India, must he founded upon some other and more general 
Basis, to tlie Establishment of which for tlie general Btmefit Sacritii^es must lie made 
by mall of the eonqionent Part.s, tlu^ Peelings of the Minority on each Occasion being 
made to succumb to those of the Majority ; and, except that the Projiortion of Polygamists 
by Religion are a much larger Projiortiou of the aggregab' Populat ion, then^ apjiefirs no 
Rmson why a Chri.stian sliould be cxemyited from tlie Penalties of Bigamy, in t!oinp]iment 
to them, any more than from those of Murder by Strangulation in courtesy to the Thugs 
or from tliose of Infanticide in favour of the Kootuls, who both consider that they are 
serving Cod liy such Practices. Such Anomalies, it is to be feared, will be inueJi more 
numerous in a Civil (.\)'de constnic.ted on the same Prineijile. 

7. The Principle of Chapter X. is most admirable, ami its Provisions jiartieularly of Offences 
miitcnl to this (.'ountry, where the giving and fabricating of false Evidence, and tlie against Public 
fraudulent Transfer of and setting uj) of falsi'. Claims to Projierty, have grown to a Justice, 
fmrftd Height, and hitherto with almost entire Impunity, under our Administration, 

&. 1 have touched upon those 1‘oints which have l>arti(mlarly stnicl^ me in reading 
OV61* the Ooile ; for, under the, eon.slaiit Pressure of cuiTent Business, it is impossible 
within so jshort a Perunl to devote to it tJi<» Time and Attention it merits. The best 
Ijaws being proverbially tho»e wdiich are best admiui.stercd, it is obviems to remark, 
tliat the pr<|U3Ucal Efficacy of the Penal (Vide must mainly ilejiend ujion tlie (7ode of 
Procedure which is to regulate its Administration. 

' ' 1 have, Ac. 

(Sjgned) N,. W. KlNBKJisbKY, Magistivite. 


<2630 


N2 



( 9#i V x 


J. Scow to JdiNT MAoistiiMlis^ Aortko S«coki) 

PltbriNaAL Cotrfet, V' '' '' 

Sir, Codekaray; 8d July, 1893; ^ 

PAHAOKArM 1. I have the Honour to submit my Opinion on the Penal Code, m caUed 
* for in your Letter of the 1 Hih April. . 

2. I am very <loiibtful of the Possibility of adapting One Code of liaws to the vajdoua' 
Peoph ajul Njitions whicsh acknowledge the British dominion in India, but as far as it is 
practicable 1 consider that the Object has been gained in the Penal (Jode now under 
Oon«id<n*ati()ii, and as it seems settled that tliere shall be but One Code of Laws, I do 
not consider myself called on to discuss that Question, but shall confine mysolf to the 
Ktnuarks 1 have to make on the Provisions of the Code. 

;i. 1 am of opinion tliat the t.b<le is well ada])te(l to meet the Puiiioses for which Laws 
are framerl, — good (Toverninent ami l^rotection of Persons and Projierty, but 1 tliink 
much of its Efficacy will depend on tlie Ctsle of Procedure, the Publication of which 
would be of great. Assistance in estimating the jirobable Effects of the Penal Code. But 
even Kup])osing it to be capable of being literally translated int(» tlie Native Languages, . 
of wbicli J am very doubtful, the greater Part of it is so fine drawn as to lie certainly 
unintelligible to tlie Mass of the Pe.oplc, and I fear it will even be found very difficult of 
Adininistrati(»n by the Native AutlioritieH, 

(liapicr IT. 4. The ( 'ommissioiiers have (‘.ntered at length into their Reasons for not punishing with 

Of Punishment. Death any (h iinos but Murder and Uffenet^s against tlie State. It is thereibre with 

great DefereiK^e tluii. f v enture to propose Death as a Piiuishnient foj* Dacoity ; a ProjH>si- 
tion 1 should In^jitate to make if my Opiniems were m)t formed on the px'actical 
Plxperictice of several Years/ (hing liobhery in India is exercised in a. regular systematic 
.Method not to be found in any other (Vniii try ; it is in fact a Trade to which those 
engaged in it are brouglit n]> from tlieir Youtli, ami are taught to look upon it as a 
legitimate Means of fjiveJiliood. It is practised by a Class of P(‘c*])le distinct in them- 
selves, ami who keej) almost entirely to tlieinselve.s, and a.mong Mdioni it is a high Dis- 
tinction t.o be, a })ra.ctised Robber. One would su]i]>osc that Fourteen Years Hard Labour 
in Irons, with tin*. Addition of Corporal Punishment, would by this Time have had some 
Effect on the Fraternity, ami tliminished tlie Amount of Crime ; but a (xiance at the 
Statement of (]rinu\s committed in the Madras Presidency iluring the last Six Month.s of 
1887 shows that tliis Result has not been attained. It remains therefore to provide a 

Punislnneut of a more severe Nature, and 1 recommend that that Punishment should be 

Death. 

o. By the Penal (^)de, (_?orj)oral Punishment is abolislied ; a Resolution that almost 
every Magistrate must regret. Until the Syste.m of Prison Diseijiline has undergone siuJi 
u Reform tJiat Im])risoiime.nt for petty Theft can be made really irksome and annoying, 

1 consj<ler it absolutely neces.sary that this PunisIiTnerit sliould be retained. It is 
evidently not (le-sirnble that the Man convicUsl of jietty I'lHtlv and sent(ai<!ec| by the 
Magistrate to a Month’s Imprisonment, slu^uld lu*, sent to the. (Common Caol, to keep 
Com[)a.ny with Felons of cveay Ciwle, It is also evident that it is iin])OKsible tor the 
Magistrate, nndei’ (vvisting (/arcumsUnccs, to make Imprisonment a rigorous Punishment ; 
ami tJiis Cpinion is confirmed by that of every Police (dffictT witJi whom I have ever 
convcr.sed on tht* Subject, (hie f>f the Objections which tlic Commissioners make to tliis 
Mode of Punislnnent is, that it is of so degrading a Nature ; but 1 woxild eoidinc it solely 
to the (Jrimes of Theft, ami Robbery ; the Man who eommits either of these Crimes is not 
liktdy to have a veiy keen Hense. of Honour. 1 therefore most urgently recommend that 
Corporal Pimislmieut should not bo abolishetl. 

6. Clause 44. gives to the Goverunumt the Power of banishing fm' Life from the Terri- 
tories of tlie East India (yompany, at any Time before One Third of the Imprisonment has 
been sutVered, any Per.son wlio is not both of Asiatic Birth and of Asiatic Blood who has 
been senteiujed to rigorous Imprisonment for One Year, or to simple T mprisomnent for 
Two Years. Neither the Object of nor the Necessity for tlds Provision are very apparent, 
and by it a Man who lias caused voluntary Hurt is liable to be banished for Lite. It 
will be said that in such a Case the Power would never be exerted, nor do 1 suppose it 
would, and therefore the Necessity of it is dubious. If it is meant to apply only to such 
turbulent ami dnngcrous Characters of whom it is desirable to be rid on political Grounds, 
ami from (be peculiar Nature of our Position in this Country 1 am not j>repared to deny 
that such Gccasions might occur, it would be much more in kceiung with the Dignity of 
OovernnKiTit to arm it with this Power, if) be used at Discretion, instead of waiting till 
an Gpeniiig is )uade ly .some trifling Infringement of tb(j Law, and the whole Onus of a 
dcH]v>tie A(^t thnjwji on the Penal C^»de. it may be tirgfjd that tliis Powt^r, if discre- 
tioimry, might he iise<l to get rid of any One who had made himself obnoxious ,to the 
Governineiit ; bui, ] am satisfied that at the present Day no Govcfrnment would dare to 
exercise tins Power vvitlunit such ample Rciasons as would satisfy an impariial Judge. It 
may appear at First Sight more arbitrary and des[Kxtic to make this Power discretionary ; 
but in practice it will l»e found infinitely less so, for if authorized by the express Letter 
of the Law as a Punishment for a sLitc^d Offence, the Oovcimment could hardly be held 
accountable for c^^Trjdng it into effect ; whereas, if loft entirely to ite'own DiBcretion a^d 
Responsibility, a Government woiald be very cautious how it made use of auclt a Power. 

5^* itose 
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Ii?x>yid.^ that the Govemmept loay in every Caee cpwnute tlip Punkh- 
meiit awartlM for any other Puiiiato 4w>d Ciau^ 4»6. that it may entirely remit it 
I think tl^is Povrer should he limited to the Sentences of Death, Transportatiou tor Life, 
and GPnfiw^tion'iOf Proper^ In «ivery other Case the Sentence of the eontrolliiig Autho- 
ritie 4 i,< »noh as tiicf Provincial and Suddoi* Courts, should Ixi iirial. Interferenoe of any 
Kind ■with the loe-al Authorities iniwt weaken them, and should he avoided when {♦osNilj|<\ 
The Code of Procedure will of course provide for the Degree and Nature of the ^controlling 
Power to be exerdsed by the higher Authorities ; but One Thing may be itjgardtid as 
qmte certain, that so long as there is the legist Optmingdbr Ap])eal an Appeal will always 
be made. 

8 ; I do not approve of Clause 57., wliieli provider that a Fine may ha levied at any 
Time within Six Years aftei* passing the Sentcmce. If a Man is sent(*n(*tMl to Iinj)ri 8 oii- 
ment for a fixed Period from Inability or Refusal to jmy a Fine, tlu? Iniprisonincnt 
should acquit him of all Liability for the Fine. If he is i»osHesHexl of Prnpert \, tlie Fine 
may be levied by Pmoess of Law ; if he lias none, it is clear he is unable to ]»jiy ;* and if 
he acquires Property after the Sentence is })asae.d, it appears to me ()j)pose<l to tlic, iqin* 
ciples of Justice to make it answerable jifter the-! Period of 1 in prison nicni lias t‘X|)iicd. 
The Expiration of this Period, the Duration of which should always be spc^citied, slioiikl lie 
the Liimt of the Liability. 

9. Cha])ter.s III. to XIIJ. a|)j»ear to nu'^ to be iin(»bjcctionable, and to provid(‘ aiu))Iy for 
the Offences of wliich they treat. 

10. 1 do not tiiink that the Punishment providcsl fir the < )ir(‘nce s]>e(!iiied in Clause 

is sufficient. The Oonsequetices of such a,n A(;t are so fearful that I am of ojiinion Seven 
Years Imprisonment would not be too sevtire, if <*oinmitted intentionally or maligmuitly. 

11. I think OlauHcs 341 and .*P)2 might bi^ omitt(‘d, having a great IVndency to iiu'rcase 
frivolous and trifling C-oinjilaints. 

12. Of Oflences T^filaiing to Marriage. This is a ( Chapter in v hieh th(‘ lna])pli('ability 
of One Code to many Nations of various ( hjsioms ami Habits must hv afparent to all. 
The Rights of Marriage, as enjoyed by ( )ne Nation, are so ntteriy at variance with the 
Practices of atiother, that, lio\v(‘vcr caul.ionslv worded .and speciously argued, it is cliiar 
that the Framers themselves despair of r(‘e.onciling them. Py this Bigamy. i‘X(M‘pt wlam 
accompanied by I )<!<•♦*, it, is an unjainisbcd (h-inie ; a Law so opposed to tlu‘ moral and 
religious Pr)nci]»les of every One proh'ssing the C3iristian Religion (bat 1 most earni^stly 
second the Proposal (»f the (jommiMsi<»ners (,<) retain for the ])n‘sent tia* evistbig Law 
applicable to ( -hristians in India. It apjienrs t<» me that this ( baj)ter aifeets nom* but 
tiiose who profess tliat Religion ; for as lN>lygamy is allowed to all otlan's tJa'y avouM have 
no Inducement and iTidee(l eould m»t <lect‘ive a Woman in the Manner therein (M)h(tMn- 
plated, and 1 am therefore of o()inion tliat the. (Jriminal Law slioidd be framed A\ith 
reference to the JVofessioii of the ('hristian Religion. Tht*. Reasons for exempting (he 
Parties from PunisJiment where n(> Dcs^eit is practised towards the Woman ajt^ not appa- 
rent. Although the Law iruikes this Se<M»n<l Marriage legal, i( does not mnkt‘. the (diihlren 
legitimate. Who tlam does it benefit { It benedts an uiiprinei))le(| Woman, by procuring 
ber Admission uito Society, tVom which she slmuld have beiai exelinled if she had not g»me 
through the Form of Marriage ; thus making i(. a Imw for individual (.\>nveiiiene(‘, and a 
Screen for Immorality, for it is not (-o be suf>])ose(l that a. iiiodest Woman would kiiow* 
ingly marry a. Man whom she knew t<» be already married. 

13. in Parts of the CJode, a Diflerence is ma<h; hetween Persons of Asiatic Blood ami 
Birth ami P-imms not so doscciuh'd, and (here a])]»eai’K no Reason why this im])(>rtant 
Law should not })ermit a l)i8tiucti(.>n helAve.cn Nations ]irofessing ditfere.nt Religions. 

J have, Ac. 

(Signed) ,1. S(X)TT, Joint Magistrate. 


IL Fkkkk Esq. to the. RK(nsTRU to the Pnov/NciAii ("ornr ol‘ (Jiiu tiit, 

Southern Division, Trichitiopoiy. 

Sii*, Magistrate’s Office, Coimbatore, 12tl» July LS3S. 

I HAVK the Honour to acknowledge the Recei]>t of your l^etier under L)a(.e I vSth A[Mi! 
1888, requiring me to submit any Rt?niarks wliicli 1 ]nay have to oiler respecting the 
Pe!uil Coile lately pr(i| sired by iha Indian Commissiouers. 

2., The Feature AvhicJi eannot fail to s(,rike every emc, i»ven u])on a casual Ijjsj)eetu>n of’ 
the Code in question, as mainly cbaracdeiising the. Work, is that Avhich the Authors Ihem- 
Belvew acknowledge in the Preface [>re.tixed to tJjc (!ode, and Avlneli if objcctiul to must 
inevitably j-adiaiily aflect the Eligibility of iljc eiitin*. System A^diirb it pro|)ost‘s 4,0 
establish as One of Penal Legislature ajiplicable to tlie Avliole. of the British Territories. 
J allude to the Circumstance of the Code Indng ibuiMcd, not upon the Uroundwork of 
any existing System whkdi may have received the ►Sanction of Time and Praeiit.e, and 
the Defects and .Excclkneies of which resjjcctivcly Juay have been tested by R\f)erieri(ie, 
but either atwluteJy on abstract Theory, or upon Systciius which are in themsidvi-s 
founded in a similar and which were framed for Manners and States of Society 
widely differing from tho^ under coneidcratiou in the jiresent Instance. 
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lie, la itST ad the CSwJe ^ — r- 

in^ Mlherto disposable ^gr^ably to MahobedSin fiiir 3^%, It miitilt ISi 

ha^ng great Improvement in a System originally entirely at ' variance ifrith 

the tTsages of civiliised Socnety, and wliiuh im been under the British Oov^iliin^t 
capable of Employineiit only in a modified State, and by the Assistance of variews tegfl 
Fictions and Alterations engrafted upon its original Provisions. But that 
stated by the Commissioners has been nearly entirely discarded in One Pi’esMeiicy, bid. 
has b(5en in a great measure superseded in others, by the. Body oj‘ llegulationS et^bl^h^ 
by the Legislature of each particular Presidency, a Body of Ijfxws i^hich have been ftBXaHA 
as (}cca.sion required by tliose Avho from Time to Time occupied a Position at the Hebl 
of the respective Governments. It is evident, tlierefdre, that in dispensing altogether 
with the Assistance which miglit thus have been afibrded in their Labours by the Besult 
of the iMuaimulated Knowledge and Experience of tliose eminent Men who liave in sue- 
( eH.sioii presided over tlie Councils of this Country, the Authors of the Penal Code have 
followed a Omrse which is liable to many Objections, as substituting a System baeed 
mainly upon theoretical Principle for One which, although it must be acknowledged 
ini[)crfect in iiiaiiy and very important Parts, possessed nevertheless many Advantages as 
i^alculated to c'ontaiii the Elements from the Selection and Arrangeinejit of which the 
Materials of a Code miglit probably have been (jollected embodying the more valuable 
Opinions of preceding Legislatures, laid adapted to tlie particular Circumstances of the 
Country and Peo]>le to Ix^ subjected to its Influence, and to the peculiar Position of the 
dominant Power. 


4. It Is true that, as tlie Law Commissioners obsc'rve, the Penal Enactments of the 
Tlire(i Preiiidencit‘.s < lifter widely from each other in respect to tlie Proportion of Punish- 
ment assigned to the st‘veral Offences to which they refer. This is an Evil, however, 
inscjiaralde from tli<^ ])articular Circumstances under wliidi those Enactments were 
respectively framed in tlie different Pn‘si<lencies, no Arrangement existing for the 
I^ur})ose of securing Uniformity in the imlividual Codes, or for general Superintendence 
and (/ontrol iluring tlieir Formation. Such Imperfection in Paris, however, (Jiinnot fairly 
l)e conteiujilated as inv<dving the N(‘eessity of the. entire (/ondemuation of the Materials 
of which the wliole is comjiosed ; nor is it, T submit, to be (joneluded from tlie above 
( lircumstancA'. tliat a System coinjirising a Digest of tlni Enactments a.lre‘ady in operation 
in each individual Pr(‘sideiHy, with sueli Alterations and Additions as might apjxsar 
expedient and praifticable, would not liave formed a Code of Chiiuinal Jurisprudence 
wliich miglit have been eligible for Establishment tlirougliout Britisli India. 

5. Such a Course would liave been attemded at least with this Advantage, that in lieu 
of tlie same L<‘gislation being indisoriiniiiately a])plied in all Parts of so extensive an 
Empii'c, sucli Provisions as were ada))k‘d to local Peculiarities and the llabiis of par- 
ticular Classes of Poojilt* would be retaimxl in <»veut of the Circumstances which occa- 
sioned their Institution being (Muisidered suffiiieiit to justify the Distinction being . ina4e. 
Mo Two Nations of Europe jirobably differ more in tlieir (>haracterLsLio8 than those 
situated in remote Portions of the JJritisli Territories In tliis (Vnuitry, or even their 
individual Kiu'cs ])la(;ed in some Cases in tlie moi'e immediate Vicinity of each other ; aiB, 
for instance, the llyots of < Joiinbatori^ and the MojJuys and Nairs of the neighbouring 
Districts on the Western (/oast ; and in consideration of the numerous Varieties', either as 
reganls Customs, Language, or natural i)is])ositioi}, into whieh fhe uggi'egate Fojmlatioti 
is divideil, as well as of the anomalous Situation of the ruling Power in Imlia with 
respeet to the great Body of tlu^ Peo])le, it may fairly bc^ (Icmliteil whether a Couutiy thus 
])cculiarly situated sliould be looked upon as forming an a])propriatt*. Subject for the 
Introduction of a System of this Kind, or wlieiher it miglit not Ixavi^ been advisable to 
incorporate at least tlu^ Substance of such Regulations as weie tlui Result of paiiial 
Distinctions of Manners or Feelings into the Body of the Penal (\)de, provided that the 
Tendency of sucli local Ikgulations were not the Establish nujut of a privileged Class 
aiming tlie Peojile for whom it was intended to legislate. 

6. As a [irominent Instance k) tJiis Effect I would beg to allude to the Law of Bigamy, 
as contained in the proposed Code, which is intended to be applicable to all Parties, to 
liindor>s and to Mahomedans as well as Europeans and Clmistians. The Authors of the 
l^enal C!otle profess to have proceeilcil in tliis res]>ect on an entirely different Prineiple 
from that of English Law, and to have madi^ tlie Degree of Injury inflicted on Individuals 
the Standard by which tln^ Proportion of Punishment is to be regulated ; but the Degree 
of Injury inflicted in such Cases must necessarily vary greatly Avith the Habiie and 
Feelings of the Community ki which tlu' Parties Wong, and lusuirding as the Bituation 
of the unfortunate Objeof. of the Deiicption iiraetised is viewed with greater or less Com- 
ni'seration. No Comparison can be instituted in this respect between the*Ideas and 
Feelings of a civilized and (Jhristia^ Community on this Point and those of the MahS of 
the Inhabitants of this (IJouritry, ami it is yilain therefore that if this be con0ed«^ the 
Punishment allotted in thesis several Cases should have been differently pri^ortioned. 

7. The Authors of the Penal Code appear to have been sensible of t|ie l)efto^enoi|e$ of 

the Cpde in this respect, since in the Notes appended to the Code they submit it as a 
Qmistion vrhetlier the existing sliould not be for the pres^^ 

European This may readily be adcnoVWl?^^ *> beidg the aedai^4 
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Ui the Code 

8. .Tfli# Ahalition of Corporal Pmwshn^ei^Lt coiustitutefl ail, important Coiwidor- 

the present Code. There can be no Question that many and 
Oj^QotiiQfts eadat to this Mode of Puuialnnoat, aa stated by the Law CommisHioners, 
a^d .Wre^he State of Society in tliis Country simdar to that in England it might 
Wjittiiputt ^sitation bn? diHContinued. In the State of Ignorance and Semi-barbailam, 
J^Jwayejc; id jWhi^^ the lower Classes in India liave hitherto remained, it is not to be 
j^pposi^ that the milder Forms of Punishment, even those which ii*rc looked upon with 
aktieine Dread by the corresponding Classes of a more civibzed Society, will have an 

S ind Effect upon the former ; and it is of Members of these Chisses that the gimt Mass 
Offenders is cjoinposed. The Separation from former Friends and Associations^ so 
repugnant to the Feelings of Europeans even in the humblest Ranks of Life, can have 
Uitle comparative Effect \jpojj Individuals either destitute of such Feelings, or who at 
1>est possess them l)ut in a very slight Degi'ee ; and while Coiporal Punishment Inis not 
yet lr)eeu whollj^ dispensed with, even in a State of Society infinitely further advanced 
than that of this (>ountiy, the Necessity of discarding it altogether iis an Instrument for 
the Prevention of Crime in India cannot be considered urgent, although every humane 
Person would gladly witiiess its Abolition whencviu' the moral Disj)osition of the Mass of 
the People shall havti so far improved as to enable the Executive to present an effectual 
Check to Crime without its Employment, and wliem the lixpedieney t)f its Rc^tention 
shall consequently he no longer apj)arcnt. 

9. Another Circumstance which it appears necessary to remark as regards the Code 
ih question is the imperfect Provision made for the Cognizance of a (JJass of Offences 
which hold a primary Place in this Country, and especially in a I )istrict imder a tcmj)orary 
or Ryotwary Wettleincrit ; those coming under the l)caeription specified in Regulatjon ]X. 
of 1822 of the Madras Code. This ilegulation was framed under the Direction of tl)e 
Government of Sir Thomas Munro, wliose Talent, and iniimato Knowledge of the Circuni- 
stances of the Country, are unrjuestioned, mid lias been, 1 believe, every wIk.tc considered 
as calculated effectually to answer the Pur])OH(' for which it was instituted. Clauses 138 
and 139 of the Penal Ck)de provide, it is true, but impi^rfectly so, for the first Description 
of Offences specified in (Jlause 2. Section 2. of the above Regulation, and those of the» 
8d and »5th, ami jiartiallj' those of the 4th Descriptions, are also punishable by tlie Code 
under the Head of “Criminal Breaxjh of Tinjst ” as defined in Clause 38(1 1 am unable, 

however, to discover a.ny Kmictmont in the Penal Code, in its present State, which would 
extend to Village Servants guilty of making false and fraudulent Entries in tlie jiublic 
Accounts cHinceriiing the Extent, Value, and Classification of Land, as nu'ntioned in tlie 
4th Description of* Utfeuces in the KeguLation above stated. Even siip])OHing tliat 
Clause 380 tuight be so interpreted as to consider a Village Accountant possesstal of a 
Dominion over the Lands the Accounts of whicli he has in his Keeping, to call those 
Lands the “ Property'’ of Government would be to raise again the often discussed and 
still doubtful Question of the Right of the State in this respect, and it is not at all 
events to ])e supposed that the Law (commissioners intendetl to ri'-cognize them us such, 
while it is to be obseiwed that it is only to what is strictly called “ Property ” that the 
Oriminal Bn‘-ach of “Trust” treated of in the Penal (‘^ode ajiplies. 

10. Clause 146 might probably bo considered as extending to Offences of’ ibis Kind, jf 
it wei^ not restricted to Cases in which it is intended to “ cause Injury to some Pai*ty ; ' 
and it is evideiit from the Context that in tin* Use of the Term “ ilarty ” in this (^Uaiise 
it is not pro]>osed in any Case to include Government. 

11. It would appear, consequently, that Offences of this Kind, as well a-vS those of tlie 
2d Description in Cfiause 2. of the Regulation referred to, are, left uripr*ovide,d for in tlie ' 
Code, unless they amount to the Crime of Cheating as defined in (3ause 392, and are 
probably alluded to in Paragraph 5 of Note E. a]»peuded to the Code, in wliich it is stated 
by the Commissioners that the (Jode omits to proAude any Punishment foi* some Kinds of 
Misconduct on the Pai’t of public Servants. The Beasou assigned for this Omission is 
the Existence of the Power of Dismissal in tlie Hands of Government, whiidi is itself a 
Mode of Punishment available in Cases of this Kind, but I submit not a sntliciejii one 
with reference} 'to a CUass of Offences for the Commission of which so many Fimilities 
exist in an unsettled District, and the Tenqitation to which is oeciisionally so great. With 
regard to these it may Ibrm a Subject for Consi<leraUou whether an Exception might not. 
have been lumle to the Rule laid down by the Law Commissioners, that the Proiierty of 
the Stat<? should in general be. j)rutectcd by the same Laws as are considered suflicient 
for the Protection of the Pro]»eriy of tlie. Subject, similar to tliat which has been adopteil 
by them in Oases of another Kind in (.3ause 217, wdiich relate solely to Offenci^s aga inst 
the Interests of* Government, The Chapter of OfiemjeH agaiiLst the Revenue, in wkicli 
Description it would ap|H?ar that those I have alludjiHl to might have been appropriately 
include, contains no Provision bearing any Allusion to tlm Subject. 

12. The Chapter of Otfemjes against Religion and Ca^te has a Teiulency which may 
be oon^aider^ objectionable in the piH?sent State of Society in this Country. While an 
Institution exiiihs fio detrimental to the Energies of a Country as that of Caste, ami so 
opposed to the Ideas i^d Feelings of on. enlightened and c|vi]yiz;od Coimminity, it should 
. be. Object of ()q:^i*i:unent discomuge tlie Enforcement of its Observances 
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oa GovOTcijneiit to ttocc cogaiasajaco of Aote T^tivie I© ^theso hiAtHiwaoii^o^^ 
to tUo Dogreo iu wliid^ they are oiJo^ij^tod to kMid ^ a* Bapoiiott'.iof 4w 
Po^,‘ when it becomes necessary to notice them in a Magisterial 
PiSovisions of Chapter XV,, however, are by no means oonhned tp. these. Oases, yy* jfcjpl 
’ much to be feared tliat if cjirried into effect they may give rise continually to Mvoloiias- 
and vexatious (Complaints, which it will be difficult to obviate in a C<^tiy SO aboundi^ 

. with minute Distinctions of Sects and Obscrvanci^s as tlmt of India, when the Magia- 
fc]*ttte sliaJl be by Law proliibik‘d from refusing to take cognizance of tliem. It may be 
liopefj tlifit with the Progress (»f Knowledge and (.Civilization among the Community 
these objectioiKiblo Institutions will eventually disappear ; but I submit that, to make ‘ 
At'is tlom^ in (jontravention of the Rules of (Jaste Subjects for a Criminal Prosecution, 
will bo virtually to constitufr^ the Officers of Oovernmeut Supervisors of a System 
which tlioy must generally condemn, and tend greatly to impede the desirable Object of 
tlieir gradual Abolition. ^ 

13. With reH])ect to tlie proposed Criterion by which Hurts arti to be designated as 
“ grie.vous " or otlierwise, with reference to the Length of Time that the Party iiyumd 
is rendered umibJe to follow his ordinary Pursuits, as laid down in CJlausc 315, it may 
be ol>serv(^d that such Method of Detenuination of the Degree of Hurt susteined would 
appear to be singularly inapjdjcaldc to a (\mntry in whi(Ji it is extremely couiinoii to 
disguise the r(.‘al Stale of the (hse in this respect, and in wliich various a.rtifioial 
Means are constantly made use of for the Purjatse of inducing the Aj)pearance of 
sevt‘r(^ Injury hiis ing been inlliettMl, in order to HU]>])ort the exaggerated Statements of 
the eom])laining Pai’ties ; while medical Assisiaiiee, which would invalidate such 
Kvidenee, is fr(‘(ju(‘ntly not ]U‘ocural»l(*. 

14. The Law of Libel and J >efainati(»ii <M)nsl,ii,uies an intricate Subject, which 
perhaps no one but a ]u-ofe.sHi<mal Person is properly cpialificd to discnss. 1 may remark, 
h()W(‘ver, that K\[)(‘rience ]U*oves tire conlrary of the Position advanced by the Law 
( ‘ommissioners, that, no res[)eetable Person will venture to institute a Pro, sedition for 

igc ii8. Defainatioii in .a, (hsc. iu whieli he knows that the Truth of the, defaiuatory Matter is 
likely to be pr*oved, siuee it has becui demonstrafrsl in a c(‘lebrated fhse of this Descrip- 
ti<m recently tried before Uie Ihiglisli Ijaw (^)urts, that Persons liigh Rank and 
Station in Society will pnder enc(airitering (he Risk o\‘ th(‘ Alh'gations being proved 
to Ik' true to a hmgei* Contimianet*- undt‘,r tin* Imputations conveyed in them. Witli 
reference to thcLonrse ])rf>pos(‘d by (he, LaAv (^)nnnissioners regarding (hses of this 
Nature, it might perha])s be found mori; advi.sablc, in Practi(!e, t(> admit Evidence of the 
Truth of Libel, with a view to its ilustifieation or Modifieal-ion, according to Circiim-^ 
stances, rather than to allow aLsolute Lnmunity to Defamatfoji, with whatever 
()bje(4. it may Ik* pi’oninlgate^l, provided the Allegations appear u])on Examination to be 
correct iu ])oint of fact, 

1 liave, frc. 

(Signed) H. Fkkrk, 

Acting Joint Magistrate in charge. 


Edwaiu) Bannerman Ks<|. to tin*. Rkchsteu to the PRoviNCTAii Court in the 

Southern Division. 

Salem, I7tb Deceiuber 1838. 

I HAVE tin*, Hontmr to submit iny SentiiiKUits regarding the* Penal Code juepared ))y 
the Indian Law (^anmissiuntTs. 

J beg, ill .tli(* first jdaet*, to (*x]>ress my general Ajjjaobatioii and Admiration of 
thi* Work. 

Its ])ecu]iar P'xcfdlenee set'ins to consist in its being IVained on such I'lilarged Principles 
that it will adapt to the most various (Vmditions of Soeiidy, — to the rudest and tlie most 
ai*titieial, — to tin; most jirostrate or the most eli'vat(*cl. Tlie System of Comuiutatioti ou 
wdiicli Firu^ and other Puni.slnnent (.so far as is not left (or the Code of Procedure) are 
j)laO('d seems io be what will ensure this very desh'aljh^ SelLadjusBIiility of Punishment 
to the almost unlimittsi Vari(‘ty of (Wis ami (Jireum stances wdiich must occur witliiu 
the iuiuiense Extent of Territories f<»r wdiicli tlie (hde is infr'iide.d. 

The n(*>vt n(*\V Feature presented by the (lode s(*ems to be the geni'ral awarding of,,, 
Part of tile TVmil Fine to th^^ injured Jhirty ; and this sei*ms a great Iinprovemeut on the 
fonner Law, because t lie Practice is in itself very equitable,— be(*aus(* it averts future! 
Prosecutions foi’ ( V)ns])iracy, and also ( <iAdI Suits, - and ]>ecause it will duly (and I think 
imt more tJian duly) stimulate tin* apathetic Natives to pr'oscoute for (Times which they 
w«Aild otherwise suffer without seeking to )>rjng the; ()ffender to Justice.* 

The next new Filature seems to lie tlie graduated System of fining for false C/harg(i?8 
and Evidence, and for Acis tending to ineuloate the innocent. Of this also I express iny 
humble Apjiroljation : and 1 al^o beg to oner for Consideration, whether in such 
the falsely Aijcuserl should not be compensated fcJr the Trouble, Loss, Anxiety, and fiahg^r. 
ho may have undergone owing to the false Accusation. 

In regard to Transporfrition, 1 would submit that in some Cases it should hfsi ,4oclared 
whether tlie Tratisportation is to be ivith rigorous or sirnpls rtoprkonment. ' i» 
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ia PeM Col^<id W ^niintnal Teiid^oy to tAm aa this Particular, ahd therefore the 
Seateuee ia atioh^Caees ahould l)e very express and stringeut. 

la regard to rigorous Imprisonment/^ it may certainly in a great degree be made to 
supersede Corporal Punishment Still I think this Punishment should be resorted to in 
some Oases oiTlieft; but the Punishment should not be public, and the Delinquent 
should not be allowed to appear in public wliile his Back exhibits the Marks of 
Laoeratioh*, os this must extinguish every Motive for good Oomluct in tlie Delinquent. 
On the other hand^ some hardened Thieves cannot be marie to feel except througli their 
Skms ; and in many Oases the mere Irriprisoninent jmnishes the Delinquent less than his 
jPiflwnWy deprived of Ins Labour. 

Altogether, I would wish to see Corporal Punishment contined to Second Cases of 
Theft in the same Individuals. Before entering into tlie Body of tlie Work, T submit 
that the following Ofieiioe, which must be very common, does not seem to be provided for 
in tlie Code : — 

A. advances to Cultivators for Cotton, Indigo, frc., they engaging to give him the 
Article at Eight Rupees per ; B., wlieu it is ready to be delivered, obtains it by 

givin^^ to the Cultivators Nine Rupees per 

A- in the above Case might he ab.solute]y ruined, and in many Cases could obtain no 
practical Redress by a Civil Action. I sulnnit that B s (Conduct sliould be made ]>emil. 

In Clause 7(5. I would, aftiT the Word “ Assault,’* in the Third Lim^, insei-t “ or 
“ Demonstration of Assault,” so as to include levelling a Cun, &c. * 

After Clause 108 the Words “ provided that he knows or suspects the Offence he thus 
“ abets ” might be inserted. 

In Claii.se 11, *1 it seems to me that the Word.s between the Word ''wJjoever” and 

attempts ” miglit he <>mitt(‘d. 

In 142 the Words “ or Order ” might ho inserted after Deci.sion.” I have known an 
Order arising out of a corruj)t Maiiamvre to be as culpable and pernicioas as an actual 
Decision could be. 

This Clau.se, as well as Clauses 14»‘l and 141, seem very inq)ortant, as ilu.y rc'cngnize the 
Principle of a Condemnation or JmpoaehiiKnii resting solely on a Judge’s Proceedings; 
whereas such ImjjeachnKUits have Jnsj'etoi’ore been eondemned, ex}>ressly because they rest 

on more Inference.” I venture to proiuninee the above Clauses very j\idicious as well 
as important. 

In regard to Clause 168, it is the only One 1 entirely object to, and 1 would at li‘ast 
insert tlie Words “ by Acts or Tlireats ” before tlie Word ‘‘obstructs.” It may lia])pen 
that the Sale may be very unju.st, and the Odiousuess of the Sale, or the Tax it arises 
from, will be brought to the Notice of Government by some Diffie.ulty in the Sale ; and 
the OoveriiTneiit, with its excelhmt Intenli<»ns, will alway.s be glad of such Index us a 
Boekwardiioss of Purchasers may afford, 'rhis mcrchj passivp. Obstruction to the Sale is, 

I submit, ])erfectly legitimate, as is sucJi Conver.satioii regarding the Merits of the Sale 
a.s may make tlui Community hold baek as Purchasers; yet smdi Conversation Avould 
under this Clause be penal, as would be even a Pm'son obstructing the Sale by informing 
his Erieiida that the Purclni.se was on any other accounts nnadvisalde. Perhajis there 
are not many Revenue Officers who would thus .strain the Law to the Purposes of 
Revenue; hut the (Uause which defines a People’s Rights of passive Resistance to an 
odious Tax i.s perhaps One of the most fundamental Imporianee in tlie f'ode, and One, 
therefore, which should be the mo.st ]U'ecis(‘ly worded. I would altogetluTi'arnestly 
mend that the Words “ by Acts or Threats ” lie i inserted, as above, suggested. The Words 
may liereafter be also of more consitutional lm]>orlancc than at ])resent, for it may 
be that some Freedom of passive Ojipositioii may hereafter prove a Safeguard again.st 
aggressive Opposition.! 

In regard to Clauses 171 and 173, I submit that the Punisliment 'would in many 
Oases be inadequate, and tliat a Gradation of Punisliment might he made. I would in 
recommend that the Offender might be imprisoned for u Period (‘qiial to Half the 
Period tlie Party rescued miglit have to nanain in Prison. I would at least remark, 
that the Punishment prescribed by tliis (Taiise would be a small Prevention to t!ii‘. 
Rescue of a State Prisoner, who would give a rich Bribe to make his Guaids only simulate 
Resistance against a Rescue. 

Throughout the whole of Chapter 10 I would wish to sec the Word “ l)eposition ” 
substituted for “ Evidence,” because, notwithstanding the Definition in ( Clause 188, 
an inattentive Person may exclude from his Ideas of Evidence a Prost‘cutor’s or Plaintitf’s 
Deposition. 

In regard to Clause 208, it seems doubtful what coirstitutes an Atiemjff to smuggle. 
Ill some Countrie.s a false Manifesto or Statement of Goods is considered such, an4 
in some it is not. Perhaps the Words “by W’^ord or Deed ' might be inserted after 
“ A.tteinpts.” 

Clause 332 scarcely seem.s to jirovide an adequate Punishment for some Cases which 
might occur. The restraining a Post Office Runner, a Doctor, a Person, or Messenger of a 
Person, in need of a Doctor! might involve Results to obtiiin wliicb the DeUmiiient would 
gladly undergo a small PonisUinent. 
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It ‘Memd ol^jeStionable that in Clause 888 the Fimicdiiuepat h* Inanity to One 

Year, &c., whereas in 384 it is extended to Two Years, &a I submit generally that a 
Law or the Limitation of the Law should not be ab^olxitely eS:pressed when a contradictory 
JSxception is to follow, and that the Law should at least be accompanied with a 
marginal Reference to the Exceptions, as it may otherwise mislead any one unacquainted 
with the whole Code. 

The last Remark applies to Clauses 869, 370, 371, 372, 400, 401, 402, 408, 404, 407, 
408, 409. 410, 411, 412, 413, 414, 415, and 416. 

In Clause 363 it might bo advisable to insert tlie Words ** Animal before the 
Word ‘^Tiling.’ 

In regard t6 the Attempts referred to in the 346th and following Clauses, it might be 
advisable to class them under the Climes they contemplate, where a Person might be 
more apt to look for them. 

In Clause 390 I would insert the Words ‘‘ or suspecting after knowing.’^ 

In regard to Clauses 460, 461, and 462, I think that the maximum of Punishment is 
too low, considering how difficult it may be to prove and recover from the Delinquent all 
the Propcirty taken. A Party once dispoasessed of his Property, on the Pretext of a 
legal Claim on it, is thus often in a more helpless and worse Condition than a Person who 
has suffered Gang Robbery. Furthermore, a Party who has committed Gang Robbery 
may escajic the Penalties of that Offence by pretending some not quite impossible 
(ylaim on his Tietiin which will bring himself under the milder Sentence contemplated in 
the^ Clauses. 

At present, even when a Debt is not pretended, a Party sometimes forcibly carries off 
valuable Property under the Cover of a direct CUaim (as InberitiOr or otherwise) thereto, 
and the Claim of the dispossessed I’arty is by false Kvidence or otherwise so represented 
that all he? gets from the Polic() is a Reference to the Civil (Jourt, where he gets bnt 
little Redress, not liaving Kvidence to each Article of Pro}>erty taken by the Claimant 
who robbed him, or he7% for it is generally on Females that this Descrii)tion of Robbery is 
eoniinitted. 

Such Cases form a great Portion of the Wrong which now goes unrtidressed, and I 
conld have wished to see some more effectual Provision in the new Code for the Prevention 
of it. 

The above Remarks may seem rather brit‘f, but T hope their Brevity will be taken 
rather as a Sign of my Approbation than of my having but cursorily examined the 
Code. Had T yielded to my Inclination to commend ail the Excellencies I met with, 
this Report would have been nearly Ten Times as long. 

I have said that I humbly consider ibis Code adapted both to the most prostrate and the 
most elevated Conditions of Society ; and to tliis I would add my Belief that it will be 
found 7 )W(it apjdicable to the latter, and that the Excellence of this noble Work will best 
be appreciated when the hitherto <lenied Booti of Educatioih to the Masses, and 

reforTfied Municipal In^tiiutio'tw, have raised tlie now prostrate and abject Populace to 
the Condition of thinking Beings and Citizens. It is then they will best appreciate and 
obey (not only in Deed but in yt)irit, — not only passively but actively,) this excellent Law, 
and give to it, instead of mere animal Obedience, their Hononr, tlieir Love, and their 
intelligent Co-operation. 

I have, &c. 

(Signed) E. Bannehmax. 


J. C. Taylor Esq. to the Register to the Pkovini’ial Court, Southern Division. 

Sir, Joint Magistrate's Office, Salem, 20th December 18.38. 

In acknowledging the Receipt of your Communications dated respectively the 18th April 
and 20th June last, I beg to .sabmit my Sentiiiienis regairding the Penal Code framed by the 
Indian Law Commissioners. I deem it a most excellent Work, and os One well 
calculated in its Provisions to meet most, if not all, the Offences prevident in India, and 
for many of which the existing Regulations do not sufficiently provide ; and, as far iis 
my limited Ex|>eriencc in Ju<licial Matters enables me to form an Opinion, the Penalties 
laid down in this Code are adequate and proper. I can see no Defects in the proposed 
LsiW, excepting the Omission in the Second Chapter, of Corporal Punishment, a Descrip- 
tion of Penalty T always considered the l:)est for the Suppression of petty Thefts ; but 1 
have no Doubt its Contuiuance may be rendered unnecessary when the Penalty proposed 
by the Law Commission for such Offences, of rigorous Imprisonment and Fine, shall 
have been brought into full Operation. 

In conclusion, I beg to apologize for the Delay that has occurred in the Transmission 
of this Report, but it was unavoidable, and caused first by Mr, Ogilvie's Removal from 
Uie District, and then that of Mr. Elliot his immediate Successor. 

I have, &c. 

(Signed) J. C. Taylor, 

Acting Joint A!(jsgistrate. 
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TiudmjMois of Rmm Row% Mm<nuoxj>vu upon Penai. Code, 

1. It is in those t>oimnions alone where the Offenders are subjec^d to severe Punish- 
ment that the Peojd© will prosper, and will be relieved from the Cruelties of the bach 

2. The Punishment now proposed ft the Penal Code, by Fine and Incarceration, 
against those who, having properly l>ehaved from their Infancy, may subsecjuentl;^' 
beoouie guilty of any Crimes, witli the Exception of Homicide, committed by the Impulse 
of the intermediate bad Habits, Aberration of good Understanding, momentary Anger, 
or oth^ Motive, is, I think, amply sufficient. 

3. But as regarding tlie Punishment provided against those who profess in coimnitting 
Outrages, Frauds, Treachery, Theft, and Robbery, I am of opinion that i»it will in no 
way operate against them. It will, on the contraiy, indulge them in promoting tlieii* 
baa Dealings, and will gradually augment the Commission of the (hinies, to the entire 
Detriment of the Individuals of mild and simple Nature. Tlie only Remedy against 
them is, I believe, the Intliction of Corporal Punishment. 

4f. The Practice of Amputation and other severe Punishment, which ]>revailed in the 
Days of Native Rajahs, having descended from the ancient I^aw, is abrogated in the 
present Empire, and other Punisliiuent, such as simple Imprisonment, Transportation, 
public Exposure, flogging with RatUin, and marking the Forehead with Godna, is substi- 
tuted to all the Crimes with the Exception of Homicide, and subsequently the Use of 
Rattan is altered to that of Cat-o'-Nine-Tails. 

5. Now, as it is proposed in the aforesaid Cyode that even the Use of (.'Jat-o ’-Nine-Tails 
is resolved to be prohibited, I am decidedly of Opinion that it will, instead of diminishing 
the Crimes, augment the Perpetration of the same, and will take off even the Fear of 
Pimishmont, and so the Exercise of the Cruelties against tlic gootl will increase in the 

WorH 

(Signc<l) Rebdi Row, 

Late Dew^an in Tra van core. 


OnsEUVATioJTS of Tamhisamy Moodelly, the SeriHiatlar of the Zillah ( 'ourt of Coin- 

baconum, upon the new Penal (^odc?, 

I HUMBLY beg leave to observe, that the Penal Code is framed with excessive 
Moderation and Leniency, lus admitb^d hy the Legislators themselves, in the Words 
Note A, viz., But we think it probable that many, even of those who condemn tlie 

English Statute Book as sanguinary, may think that our Co<le errs on the other Sidt* 

(Leniency),'* and they thou proceed to show that it is necessary for tlie Securitv of 
Life to make Distinctions in the Punishment between actual Munler and other atrocious 
Crimes, such as Dacoity, Gang Rob1>eries, &c., but which the whole of Euroj)e puni^^hes 
with Deatli, 

2, In the first place, 1 beg leave to remark that Civilization and moral Superiority of 
Europe <lo not exist in the same Degn^e in India. 2dly, The Strictness of Police, and 
the consequent Detection of Crimes hy the Vigilance of Police Officens, are Advantages 
which India does nut enjoy in tlic same Degree as Europe. For the immense Tract of 
India is hut ill provide<l for with the Officers of Jk)Iice and ]>orhaps it is impossible to 
provi<le with greater Efficiency, somehow resembling Europivin Police, witlniut great 
additional Ex])enHe to Government. Hence it naturally follow.s that One Tenth or 
scarcely One Twentictli Part only <»f tlic‘ (Vimes committed in these vast Territories is 
detected, and very few Delinquents are lumight to Justice ; oUiers go with Impunity, 
pursuing their own Dej^redations at large. Even the few Individuals who have 
nap]>ened to fall in the Hands of Police, and for whose Conviction so much Pains are 
necessary to be taken, eiuploy their Friends, Rtdatious, and Money to defeat Conviction 
and the Ends of Justice. 

8. Should, after all, the Law of India punish them with greatc'r Moderation than the 
LiiW of Europe, wdiere every Evildt>or is almost sure to be apjavlieiided, where is the 
Terror of Punishment wliich alone can suppress these Dej)redatioiis ? and wliere is the 
Security for the Lives and Pro]>erty of tlie innocent arul ilefeiiceless inhabitants, who 
look to the Government as their Guardian, and are inca])able of defending themselves, 
and really want moral Courage and Means of protei^ting themselves. 

4. If the History of India is consulted, the Indian Government would appear to hav<* 
always punishe<l sudi Depredatoi’s with severe Flogging, Banishment, Mutilation, and 
Death, which admitted of various Kinds. 

5. Whoever has heard <d any One of Indian GovernmentHS, either Hindoo, Mahomedan, 
or Mahratta, feeding from 500 to 1,000 Prisotn^rs daily in each District, and kee]>ing a 
Gaol Establishment upon such extensive Scale ? It is surely an European InventiiKti. 
The Severity of Law can only be considered as the best Preventive of Crimes in India. 

6. With regal’d to the Opinion, of the Law'' Commissioners, that a Distinction of 
Punishment is necessary for the Security of Life, I have to remark that Gang Robbers, 
however daring, enter the Houses of their Victims with certain Fear of ResiKtaiu’c, 
Danger, and Detection. The mere Gain is their Object. They have no Enmity towards 
the Inmates of the HoUiie. If they can accomplish their Object> the Gain of Money and 
Jewels, &c. without Difficulty, they do not or will not stop there a Moment to commit 
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tmueoessary Bloo^lnhed. Such wanton Cruelty ie foreign to the Nature of Native«. But 
the Moment any Beeistance is oft’ered, not only theit Vear of Danger and Detection, but 
the Fear of Failure of their Object and Enterprise, prompt them to try the Superiority of 
their Force, with a view to escape, after accomplishing their Errand, ^ith least possible 
Delay, when no Consideration in tlie World wilFdeter them from committing jiersonal 
yiolenee to any Lengtli, even Murder, without the least Hesitation or OoiniJunction of 
Heart. They originally came prepared for the worst* It is the Circumstance that 
renders tlieir Guilt more or leas considerable. Their very Undertaking, and going with 
armed I'orce and open Violence, implies Bloodshed, and Murder when m^cessary* The 
Will and Deterinination are not wanting, and the Remembrance of the Provisions of the 
Penal C^^de will never operate in their M iml for a Moment ; but the Exercise of atrocibus 
Cruelties is prevented often by the Submission of the Householder, an<l Surrender of his 
Property. 

7. Therefore the Consequence of tliesc submissive Acts of the Victims cannot bo pleaded 
with any Justice as M<^iivo of JAUiiency towards the guilty, who were qiiite prepared to 
inflict Wounds, commit Murder, and other Atrocities when there may be the least Besis* 
tance or Hesitutimi on tli(^ Part of the Victims to deliver u)i their 'whole Property. 

8. The only Punishment provided for in the Peuuil Code for such Gang Robberies, 
though attoficled with Bloodshed, but in wdiieli the Wounds inflicted perhaps happened 
to be, tfiough severe, just not mortal, and from which the unhaj)py Victim had the good 
Fortune to Ijo curcid, is Traiis])ortaiion for Life. 

5). (^n the Terror of wliieli Punishment in the Minds of the Natives much Value is 
attacliiMl. This is in some degree true formerly ; but freciuent Examples show that so 
many (Convicts have returned with Impunity and without Jletection, — so many are now 
at large in India, that this l*unishment had now ceased to bo dreaded us before. 

10 By tln^ Provisions of the m^w (V>de greater Encouragement and Facility are 
afiordecTfor rctm ning firmi 'Transportation without Detection, because under the exist- 
ing Regulations the Pniiislmient for returning from Transportatioi* is made Capital, ami 
Detection and Proof of Identity more easy by the indelible Marks of Godna, which is ati 
invariable Ace.oiiipaniinent to Transportation ; whereas by the new Code both <if these 
seem to be aljolished. 

11. It is now sim])ly }>rovid(Hl that the Convicts who ntiirn fjom Transportation 
shouJcl be trans[)orted for Lift', vide Articles 2().*1 to ; but with regard to the Convict 
wlio returns, utkI whose Sentence is alrcatly for Lifi^, wliat is the Punishment ? The Code 
is silent. It must be presumed that he should be transported again. 

12. The Terror with which Blarlc Wutvr ** was regarded formerly is daily 'wearing off 
the Minds of Natives, who are now generally actpiJiijitt'd with Voyage by Sea as well 
as by Land. 

18. Tilt' natural March of Intellect, the Knowledge winch, by Education and 
Exunqde, the Govoriiment takes ]>ains to inculcate into the Minds of Natives, and the 
Stories told by the returned Convitts from Transportation of their bttUjr Treatment in 
the Islands, have all began to operate greatly upon the Minds of Natives. They hear that 
the IslaiKls to which the ( -onvicts are irans])orted are as fertile as India ; that the Con- 
victs are not worked there Avil li the same Hardshi[)s ns in Gaols ; that they are not 
fettered then' ; that there are ( )p]K)rtiinities of proe.uring Money for their own Use, and 
corresjionding by Letters with their Relations by means of Mereluint Vessels ; and that 
there is also a Possibility of returning One Day to their Relations without Detection. 

1 4. These Report«s, whetlier true or false, can never fail to lessen the Horror to which 
they were subjecit formerly ; and th6 “ MyHte,ry*' which overhanged the Fate of the trans- 
ported (%>nv ids is all vanisluMl. They know now what it is; they look upon it as a 
di>Jtant Pilgrimage, either to the Shores of Ganges or J uggernath, where there is also 
a Possibility of not returning at all. Any little “ Mystery that may yet remain in the 
Minds of Natives who reside in remote up Countries may vc'ry soon vanish in Process of 
Time. 

15. The Separation from Society and Fairuly is certainly a great Evil ; but it cannot 
be more dreadful than a voluntary Sejjaration for a distant Pilgrimage, or Embarkation 
of Native Troo])S on F"oreign w'arlike Ex])editions, in both which Cases the Return of the 
Parties must be doubtful. 

Ih. The Law Commissionerff themselves admit that “the Efficacy of this Punishment 
“ is weakened if t,rans])0rtt?d Convicts should return frequently to the Society of their 
form(^r Friends, &c. On this Hypothesis, therefore, 1 ask wiiere is the Importance of the 
Punishment for so heinous a Crime as Gang Robbery attended with Bloodshed? Can it 
be regarded as next to Death ? 

0 7. It would be much better to make a Distinction between simple Death and some- 
thing more drt'adful than simple Privation of Life, for hanging in Chains after Death even 
can be regarded as more terrilic as mi Example, though unattended with Cruelty towards 
the guilty. 

18. The Punishments are hitended in general for Two ReJisons, both as a Retribution 
to the Guilty, and as Example for deterr iig others, and thereby presenting Crimes ; but 
if ILiaw were not as rigorous as possible it will Jose its Effect as to the Pievention of 
Orimea 


19. There 
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19, There is aaother Reasoti why the Pimisliment of D^th can be%aMy j)rovicled for 
atrociouB Gang Bobberies, because there is Power vested in tlie Government to mitigate 
the Punishment of Death, and commute it for any other in tlie Code* Besitles this, a 
great discretionary Power oilght to be^and is naturaJly vested in ths Judges, wlio will see 
at once whether a Gang Bi.ibber deserved Death ot' not, from the Circumstances of the 
Case, and atrocious Nature or otlierwise of his Condnet ; and no Judge, it must be 
allowed, would pass a Sentence of Death on a Convict if ho did not leally deserve it. 
Should, however, an erroneous Judgment be pass< 4 d, tliere is competent Autliority to 
mitigate the Punishment. 

20* I therefore humbly conceive that therc^ is no Reason w hatever why tlie Law^ should 
not be as severe as possible towards a Set of lawless Banditti, though inoT-ely for the saki^ 
of striking Tciror into their Heart ; for the very Provision of C^apitaJ Punislunent iu 
the Peiml Code, tliougli its strict Execution may bo veiy rare, wouhl strike a great 
Terror in the Minds of Natives in general, and produce most salutary Etfects of preventing 
Crimes in a great measure. 

21. I humbly conceive that the Forfeiture of all tiu? Property of eacli Individual of th*^ 
Gang is another Measure which would strike the Evil at the Root. The ChipidJty and 
Avarice of these Depixidators would ju'ompt tlaan very siion t(» tJie Sc^nse of Preservation 
of what they had got already, rather than to c>;j)ose and hazard all that they possess by 
an Enterprize most dangerous and uncertain, arising upon mere SpecMjlatioii of enriching 
themselves further by Plunder. 

22. Such a Provision wouhi be most beneficial, })oth as a ( lH‘ek against these Cbirig 
Robberies, and also as a Means of comjK'iisating ibe W'retcljed Victims for tlu‘ir SnflV ‘rings 
and Loss of Property. The First l*art of tlie Proei^eds of sneli Ft>rfeiture may be a]»|Jied 
for tlie above Purpose, and out of the Remainder another Part may be employ e<l for 
peiiaioning the Family of thosi* (.hirigs, w'ithout leaving them to Starvation, and the 
SuTplus, if any, can be carried to tlie Aeiiount of (b»vcrnment. 

23. Should this not be thought advisable, ilie Sutb^rers liy Gang Robbery must be 
invariably permitted to institute ( -ivil Suits for the Kecovi^ry of the Proja rty or the Value 
of the Property lost, against the Individuals of the Gang, or ilieir Estaii^ lleirs, &c , i^c. 

24. W itli regard to tlie Flogging, wdiicli is abolished aliogetlier, i humbly beg to remark 
that the Law (Jommissioners liave shown only wdiere it would be most sensibly felt, viz., 
by the higher Class of Peojde, and then tliey ad(»pti‘d it generally without considering tla* 
lower Class ; the Flogging is wanted for the lower ( Mass, and not b)r the higlier CUass. 
If Flogging were not dealt with to a (>ooly or eommon Labourer, to what other Punish- 
ment can he be sensible { Fine? No ; for he has n(»thirig to ]>ay. Sim]de lmprisonin(‘ut ? 
He is very happy to eat his daily Batta, wdiieJi must given to him, and no Work. 
Rigorous Imprisonment ? Tliere is nothing terrific for him in it, for lu^ is eominonly used 
to work either at home, Field, or Gaol. At home, lie must sliare Ins Food witli his 
Family, but he would eat all hiiuself in Gaol. Where is tlien the Punishm(‘nt ? 

25. By Imprisonment the real Punishment is inflicted upon tlie innoeent and unhappy 
Wife and Children of the Pris^nier, if he- had any. They an‘ starvcid to Deatli by di'priving 
thejn of the only Means of SupjH)i*t for procuring a LiveIiljo(»d. The Law'' (!’oimnissioners 
arc sensible of these, as may be seen by thedr Not<‘ A. on tlie Subject of P^inc. There they 
have left undecitled as to the Punisliiueiit to be substituti'd for Fine nr Imprisonment ; 
but when Flogging came on under consideration, tliey with an uneouimon Li'iiiency of 
Heart forbid it for every Cliiss. 

2(>. Tliere was a Prisoner called RanmaPillay in Gaol at ( ^)mbaconum, who was re]K‘at- 
edly brought again there for petty Thefts, c<»n uni ii.ed as soon as he was released from Gaol, 
at the Expiration of his former Sentence. He used to tell to his fellow^ Prisoners on the 
Eve of his Release, that tliey will soon see him again. A<’eordingly, wdien onee ho was 
released, the very same Day, ho went to a Woman’s House, in broad Day, a-nd took a 
.Brjiss Vessel, and, without wishing to take any Precaution of eoneealing it, began to run for 
the mere Purjioseof attracting the Attention of the Bystamlers, who overtook him easily, or 
be rather suffered himself to be taken. He confessed tlui (Jrime before the Police, bef(»n? 
the Criminal (k>urt, and, what is very t-xiraoi'il inary, before tlu‘ Court of CUrenit before wdiom 
be was committed as being an edd Offender, though the 1'hei't was of a small V^due, a, ml 
was sentenced to F’ive Years Imprisonment wdtli Hard Labour in Irons, and 1'hirty-nine 
Stripes with Corah. When asked wdiy he committetl the Theft so soon after his Beh^ase, 
he answered candidly and freely that he had no Means of Livelihooil, e.\<r]>t in Gaol, and 
that his Desire was to return thither. 

27. Now the only Pari of the Punislmieni ordere<l by the (.^ircuit .Imlge which was 
unacceptable to him is tlie F’logging, at which alone he cried for Mercy, pleaded that he 
was Fifty Years of Age, and cannot undergo so heavy a Punisbmeut, bui. wouhi \li<‘, 

&c. Tliere are several Persons 3 "et, like liauma Pillay, who yirefi^r Gaol as an Asylum 
for Food and Cloth. To such People I beg to ask what is the Punishment proviih^d for 
by the Penal Code ? 

28. They speak of the Gaol Discipline. What it is, and what it may be, I cannot 
imagine; but if there no Flogging tp enforce iliat Prison Diwcqdine to come hereafter I 
cannot conceive how ilip best Rules could be brought into oyieration in Gaols. 

(263.) O 3 
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29. 1 have that Imprisoninent and Fine will not do for common Labourers, 

C'oolieH, Husbaiidmon, &5c.^ who are the gj*eatest Haas of the Feople in India who fill the 
Gaols. Then what is tiieir Ihimshment V 

30. If every Crime is to he visited by Imprisonment and Fine, as provided for. by the 
Penal (Jode, tlie GaoLs would bo iiiun<lated with Aisoiiers of all kind, and the Qovem- 
inent will have t o pay a great Sum of Money for Batta, unless compensated by Fine, 
wliioh tlie richer Class only would bo able to pay. If the Flogging most necessary to tlie 
labouring (^lass to exact Work lTon\ them, and prevent them from falling into the idle 
Habits if tliey are not employed, were totally to be abolished, it would operate as a 
serious Injury to the (country at large ; for if Goveminent caimot by Law inflict 
(.%)rporiil runislmicnt for serirms Crimes, such as Theft, Violence, Villany, &c., a fortiori, 
it would he illegal on a Master t o exfict Work from his S<5i*vaiit by Flogging, in a Land- 
hohler to exact his Work of Cultivation from his Labourers, &c. 

:U. The pf>or wretche<l ('lass of Peo])le now entirely <lepondent n])oii their natural 
Superiors and Protectors will in Process of Tim«5 Icam how to resent Flogging as 
Injury, and will complain against their Su})eriors, and the Courts would be boimd to 
punish their Masters by Iiujirisoiiineni or Fine, under Clause 342, for Assault, hence 
tlie pcx^r Class will be thrown out of Em]>h)y by their natural Superiors, and more sub- 
missive and industrious Men would bo sought after. 1 bog to call to Notice the extensive 
Mischief this is likely to cause in lower Society in India. The Flogging, 1 beg to repeat, 
is most necessarily wanted in the Courts of Justice as a Punishment more sensibly felt by 
lower Class of Pixiple, and also for tlie Prevention of similar Offences by others of the 
same Class, as an KxanijJe. 

32. The same Remarks .ajijJy to the Abolition of Exprisurc either of Ass, or Pillory, and 
Oodna. They are absolutely wanted as Examples and as HegracLation in Society for 
those Avho have committed most shamefully such (Jrimes sis deserved them. The moral 
Effect at th(! Siglit of* such Ex|M»sui-e is very gi’cat and important, and veiy necjessary. 

33. If all the ludiious Crimes and slight Offences were treated and punished in the 
same monotonous Way by Fine or Imprisonment, where is the Distinction between 
simple Ofl'ences ('.oinmitted at first by the Frailty of Human Nature, and wilful and 
deliberate Acts of Baseness and Villany. What Satisfaction is it for an honest Man who 
goes to Gaol for a few Days for Want of Money to ]»ay a, Fine whicli was iiriposed upon 
liim for giving a Blow to liis Servant or Ecpual. to sec a Villain who goes likewise to Gaol 
with him in stay some longer Perio<l ft)r a most shanieful (Jriine, for proper (Joiiviction of 
whi(;h Proof may have been found iiiade<|uate V 

34. In conclusion, I am liiuribJy of opinion that tlie Penal (Jode is enacted by the Law 
( ^unmiHsioin^rs with greater Leniency than all the otluu* Lcigislators of Europe and India 
have hitlierto thought pi*o]Kir to do, and conse(|uentJy the due l*uiiishment and Exposure 
for several lieinous (.h'imes, and (he Flogging for other Oflences, arc tlie most serious 
DeficieiKiies througliout the whole (.'ode, and ought to be most neceasarily supplied with, 
for the <iuc Administration of Justice, Secnirity of the Life and Propej*ty, and the general 
Prosperity and Traiupiillity of the Indian Empire; of tin; Britisli Government. 

(Signed) TAMms/tMY Moot>klly, 

Zillah Court Seristadar. 


Ejich>surc 5 in No. 78. 

J. ITato Esq. to the Rkcusteh to the F0U.JDAKIIY Adawlut Court, 

Fort Saint George. 

Sir, C^hicacole, 3 1st July 1839. 

1. I HAVE the Honour to inform you, in reply to your Letter of tlie 19 th instant, 
that 1 hav^e not yci Jiad any Leisure to draw up a Rejiort ujiou the proposed new Penal 
Code. 

2. 1 concur in ojiiiiion with Mr. James Thomas, that our Madras ('ode, though 
anomalous, is superior to that of the Indian Law CJommission ; and if tlie Object of all 
Laws be the Attainment of a (ixed ami known Rule of Conduct, surely it must be 
very unwise to re])eal those which are now known and generally approved of by the 
Peojile in the Provinces under the Presidency, and substitute fr»r them a new Code of 
Law, founded upon no existing tried System of Jurisprudence, but aspiring to combine 
in Tlieory the Perfection of all I^aws. 

3. The gi-fxnd PrincijJe of not assigning Penalties of the First Degi’ee to Offences of 
an inferior li-tink does not apjiear to have bec?n attended to in the (Jonstruction of the 
new Code, 

4. Capital Punishment is very sparingly inflicted under the present Madras Code, 
and tlie Punishment inflicted in Practice of every Crime under it is more certain than 
it would probal Jy be under the new Code ; hut where Improvements are required they 
may be etfecUid, and where Defects are discovered they may be removed ; and Two of tlie 
greatest Improvements in Punishment would, I think, be to increase the *Seveiity and 
reduce the Duration of Imprisonment, and attach the Penalty of Forfeiture of Property 
to certain Offences. 


5. Whether 
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6. Whether Mr. Thomas's Opinion, that the new Code contains •crude and puerile 
'Matter, unskilful and dangerous Iiegislation, and peculiar and extraordinary Knactmeiits, 
be well founded or not, I will not presume to determine ; Init I have no HesiUition in 
declaring tny general Approval of that Gentleman’s lucid and able Report ujk)u the 
Code. 

6. Seeing no Prospect of my having Leisure for several Months yet to prepare a 
Report, and being now daily engaged in Court, and suffering from Catarrli, I have 
ventured to offer these few brief Remarks upon tlK^- prr>posed new ik)de, which 1 hop<> 
may not be substituted for that wliioh has worked so well liitlierto in the Mach*a.s 
Presidency 

I have, &rc.* 

(Signed) J. Haig, 

2d Judge of the Provincial (Jourt, Nortlicru Division. 


James Thomas Esq. to the Reoistek to the Court of Ciucttit, Northern Division, 

Masuli])atam. 

Sir, Rajaliinnndry, ZiJlali Criminal Judge’s C!ourt, lOtli July 

RkkKRRINO to tlie Letter, under Date 14t]i April last, from the Register to the Court 
of Foujdarry Adawlut, requiring tlie OfHcers tlierein noted to submit any Re.marks they 
may wish to offer upon any of the imjK)rt.a.nt Suggesticjns to which tlie proposed Penal 
Code relates, to point out Defects and suggest Improvenuitiis, winch Letter was forwarded 
for my Information and Ouidance on tlie 27th of the same Month, I pi*oce<.^d to submit, 
after a careful Perusal of the whole Code, togetluu' with the Explanatoiy Notes whicli 
accompany it, such Remarks as have oociiiTed to me. 

Paragraph 2. T trust I shall b(^ strictly within tin* Province assigm^d to me if J frecdy 
remark U])on the Provisions of the Code. My Apology is, that on an Occasion like tlie 
present, when so many important Questions are involved, and the future Well-biung of 
Millions are at stake, not to express myself honestly and strongly would Im.; failing in 
my Duty to the Government and to the People inidi^r its Administratiiui. 

Paragraph 3. I'he Code, in its pn.\sent Form, as it appears to me, is ealculated to 
perplex and mislead where it was intended be most plain anti persjneuous ; it is 
rather a Disquisition of Ethics than a <Jode of Luw^s propounded for tlu» (biitlanee and 
Qoveminent of a People, and appeai-s t<3 have been prtqiared for Persons but very 
partially atjquaiiited with the English Language. 1 cannot oiherwist' account for the 
Introduction of such Explanations as we find in (^lause ()th. The Word ‘ Man ’ denotes 
a Male lluniau Being.'' CJlause 15th : “ Wrongftil Gain, tlie Gain of Property to which 
the Party gaining is not legally entitled.*' C^lause 19th : “ Property is not said to hv. 
in possession of any Party other than a Person." 8ee also Clauses 20tli and .*Mth. 
Paragraph 4. It ajipears to have, been framed for Men wdio required to be guided by 
the most common Phice and trifling Illustrations, and wlio for the First Time wer<» 
have legal Powers vested in them, and who had been educateil in some (\»mii,ry where 
the Administration of Justice had been eomlucted i.m no settled or fixc^l Piincijdes. 1 
cannot otherwise account for such absurd and seli'-<'vidtuit ( 'ases us the following ; Page 1 1 , 
Clause 6th, Illustration A, ‘‘A. gives Z. Fifty Strokes with a Stick. lliae A. may liave 
** committed the Oflence of voluntarily causing Hurt to Z. by the vvhoh* Beating, and 
also bj each of the Blows which make up the whole Beating. If A. wert‘. liable to 
“ Punislimont for every Blow, he might be imprisoned for h’ifty Years, One for each 
‘‘ Blow; but he is liable to only One Punishment for the whole Beating, <k.e." Again, 
Page 15, Clause 71 si. A., Parent, whips his Child moderately for the Child’s Benefit. 
A. has committed no Offence.” Again, Clause 72. “ 6. Z. is carritul off by a Tiger. A. 

fires at the Tiger, knowing it to be likely that the Sliot may kill Z., hut not iiitciiiding 
“ to kill Z., and in good Faith intending Z.'s Benefit. The Tiger dt*ops Z. H appears 
that A.S Ball has given Z. a mortal Wound. Nevertheless A. Jias eominitt(*d im 
“ Offence." As also the Illustrations which follow under this Clause, as well also 
Clause 7?ld, which enacts that “ notlilng is an Oflence if the Harm committed be so 
“ slight that no Person of ordinary Sense and Temper would complain of such Harm 
and the lUustratioii whicli immediately follows, explaining, that “ if a. Person in getting 
into a public Conveyance happens slightly to hurt another by pressing liim against 
the Side of the Carriage, ho has not thereby committed a }>unisliablo Gfl\mce ;'* and 
the Illustrations of Clause 69th, One of wliicli only I quote, ilic last in order, but 1 
entreat a Reference to the Remainder, all aa equally absurd and trifling. “ (A.) A Friend 
of Z, calls at Z.'b House in Z.'s Absence, and writes and seals several Letters there witli 
Z.'s Papers and Wax without asking any Person’s Permission. Here, if tlu; A<;<£uaint- 
** ance between A. and Z. be such that according to the Usage of Society the CV>nsent 
of Z. to such Use of Property must be implied, here A. has committed no Oflenet\ ’ 
Also in Clause 87 and its Illustrations, showing that a mad Man is guilty of no piinisJiable 
Offence in attempting to kill another Pei'son, the latter having a Right to defernl himseJi*: 
as well also the Illustration of Clause 83 ; again Illustratioji (t) Page 95. A. lieing on 
friendly Terms ^th Z. goes into Z.'s Library in Z. s Absence, and takes away a Book 
without Z.'s express Consent. Here it is probable that A may have contjcived that he 
(263.) 0 4 b»d 
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* had Z.V hn]>lied^Consent to use Z/b Books. If this was A-'s Impression, A. has not 
“ coumiitted Theft.'" As well also the Illustration (p.), that A. committed no Theft in 
destroying a Book witli the Contents of which ho was exasperated, in the Presence of 
tiie Bookselltn*. But I forbear making any further Quotations ; yet the Commissioners 
See profiJUi!) luivo described such lllustrationK as “oxhil>itiug the Law in full Action */" that the Code 

Adtlrt ss. “ will at once he a Statute Book, ami a Collection of (h^cided Cases,” as being Instances 

“ of the ])rju*tictd Application of the written Law to the Affairs of Mankind/’ and as 
“ gi'eaily faeilibiting the ITmlerstaiiding of the Law, and at the same Time serye as a 
“ Defence of tlic Law.” Having tlms cited Instances, and given my Opinion of tlie 
Structure oi‘ tlie t-ode, and stated my Objections to the Mode in w^liicli it has been 
drawn up, 1 ]>rf>ceed to point out some of its ])efe(‘ts in detail, observing, in passing, 
that if the Co(l(‘ ever should become l^aw all the JJlustrations and much of what is 
<*ontained in the First Four Chapters w^ere luitUT omitted. 

l^irjigra])h o. 1 am aware that what 1 liave now remarked upon is of very minor 
Importance in comparison of thcMiiany scricjus Phnws wdiieh, as it ajjpears to me, have 
been eommitted witli r(‘S]K3ci to the Award of ihinishmcnt, and the Conclusion which 
is arrived at in a ]\umh(‘r of Instances greatly aifecting the lliglits and laherties of the 
Pci>])]e of this (V)untiy, Avlu'thcr Furo[)eaTi or Tvlatives. On the First IWusal of tlie Code 
1 was astonished at many of its Provisions, w^‘ls at a loss to understand what PriacipleB 
iiad guided the (■( an mission ers in the Formation of the Code, and wliat eminent Jurists 
they liad consul tc< I, and W'as therefore naturally le,d to refer to tlieir “ Kx]>]anatory Notes /* 
but vvheji J ebserxed the false Ki^asoning, groundless Assuinjitious, and AbsurditicB with 
which tliis Defiuiee abounds, I was ]>repared for all that i afterwards Ibund in the 
(N»de itself, (‘S|)(‘cia]ly when I read the Fxtraets which follow Note in Page />4. Two 
‘‘ I’hings we tak<^ he evident bst. That some of these OmisBions ought to be 
“ punisluMl in exactly the same Manner in winch Acts are punished. It aiipears to U8 
‘‘ that it max' ]»e lit t.o ))unisli a PtTson as a Murderer for causing D(?ath hy omitting 
'• an Act which ea-nnot be jierfonned without persona) Danger or pecuniary Loss ; for 
“ instaiKie, a. Nurse IuvimI to attend on a I\‘rHOii suHering from an infectious Disorder 
‘‘ eannot ])erform lier Duty w'itliout j-eceiving some llisk of Infection, y(‘t if she deserts 
the sick JVu’son, arid thus voluntarily causes Ills h(‘ath, we should lie ilisposed to treat 
“ lier as a Murdmaa*.” In this su]>posed the Nurst* is ]>ut ujion a l.evel w-ith the 
Midnight Assassin wdio murdo's a JVrson for his Property^ aiid the nll-]>owerfiil Feeling 
or raih<‘r JnstiTict of StJf Ih’eservation is not a suHieiiait (Aause of FiXbmuation. Again, 
Pag(' 5;*), “ A., a Person, (units to tell Z. that a River is sxvollcn so high iluit Z. laiimot 
safely attciujit to ford it, and hy this Omission voluntarily causes Z.'s Death. This iB 
“ Murder, if A. is a Person stationed by A utheuaty to w'aru Travellers from attemjiting 
“ to ford llu! River” The ConimissiomTs do not ]>rovide for any Circum.stances of 
Mitigation on this Subj(-‘(!t ; and witli lehuHnici^ to tlie wliole of their Re-marks in Note(M.) 
1 would oliserve, that tlaw w^ouJd liaxc done wustJy to have adhered to the English Law, 
See p.o:l u* und to liav(‘ Ix'cn eonbuitcd xviih the intelligihle Delinition ilitu’cin laid down for Murder, 

oCthi* " Kotes.” instead of combating Hie ArgimuMits of a ModtTii Ameri(*an Jurist. 

Paragrapli (i. Also in J*ag(‘ (iO of the “Notes” tJie (kmimissi oners observe, the Law 
i»f J<’ran(*(‘, tin* Law^ of Kngland, ami the MalH»m(‘dan Laxv ” are- indulgent to Homicide 
“ eoiiimitte(l under 1-lic ( ^inamistaiiet; Of a Pt rsoii being kilh^d hy the Husband on his 
“ discovering liini in tli(' Act of Adultery with his Wife.” We must owui that “we can 
“ sec no Reason for making a Distinction bctwHui this Provo(3aiion and many other 
“ 1’i‘ovoe-ations of the sanu* Kind; that Circu install (^es might be easily coimeived wliich 
“ wnmid satisty a (Amrt that a Husliand had in such a Case acted from no Feeling of 
“ xvoundtMl Honour or Afiec^iiiui, but from mere Brutality of Nature, or from disappointed 
lAipiditv.” 1 cannot follow^ wdiat a])pcars to me the DiJso and s])uri( ms Reasoning in 
th(^ xvhoh^ of this Paragra[)h, or understand how^ the Commissioners come to the ()on- 
ehision that “ thev (‘otihl see no Distinction l)i*tw(*en this Provocation and many other 
“ Prove )cati(>ns of the same Kind.” This Jnstance wdiich they have quoted, and wdiich 
I conelmh^ is tla^ strongest they could iinagiiMx the Law of cvaTy otlur Kingdom and 
IVople in the W(U*1«1 (*onsid(‘rs as (»f mu(*h less Ihovocatioii than that offered ill the 
Husbaml’s Pres( iu*(* hy the Adulterer. 1 go furtlKU', and maintain that the Reasoning 
hereui exhibiU'd show th(^ Franu/rs of tln^ f\)d(^ to be completely Igiiurant of the Firat 
Feelings of our Nature. 1 would make One more Quotation. ]n Page fi- of the Notes 
they obs(.Tve, “that a Man wdio delilaantely kills anotlna* in order to jirevent that other 
“ from pulling his Nose should lie allow(‘d to go absolutely nnpmiislied w^onkl be most 
“ dangerous. The i.<aw' punishes ^nd ought to punish sn(!h killing, but w^e cannot tliink 
“ that the Law ought to jainisli sueli killing as Murder.” The Conimissioners have not 
advta*t>ed to sue-h Considerations as fhe following, which apply in tlie Case lost quoted, 
simk as One Man being more susceptible of Aiiront than another ; more timid or more 
hasty. No Matter what his Disjiositioii, if he thought another was going to pull his Nose, 
altliough jiossilJy lie liad no imsonahle or jiKst Orouiids for suspecting such an InUmtion, 
n(‘V(‘rth(dess he thinks so, or says he tliouglit so, and deliVierately kills another, yet it is 
not Murder, but “ cu If lable Homicide in Dtdeiieix” Here, if I understand tlie Ckim mi s- 
sioiicrs aright, tiny make out that the Intention t;o iiull a Man’s Nose, — not, he it remarked, 
the Act itself, but the Intention only to (commit such an Assiudt as pulling another's 
Nose, - is a sufficient Provociition to entitle him to the same indulgent Consideration in 

extenuation 
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exteuua^^ioTi of Crime of Murder aa the Provocation offered to ^UuHbaiid by the 
Man found by him in the Act of Adult.ery with his Wifa Surely this in cojafou tiding 
all Diatinction' l^etween Right and Wrtmg, and the relative Tuv^iitude of Crime, or, to use 
their own Worda, i» ‘‘ to oonfound all the Boundaries of Crime/' 

Paragrftjdi 7* Id Page 6f%iOf the Notes w'ill be found another Instanee of the llushm^ss 
of the they ftrcJ led into, by leaving the Pririci])Ies of tlie 

Law of E*^hittd, and fiwning Laws on tlieir owA!Pj‘*uci^)leK, when they treat the CVinie 
of prood^iug <>f Abortion, aiul Dewth ensuing, as ,oi:>iu)>uiatively a trifling Offence, 
alUiough it be One for which the Law of England awards Death. Tin? (/ornrnissioiiers 
HUiy, a Person ailministering Abortives tn a. Woman who died in Conseipieiice, but 
wliioh waft unforeseen by Iniw,” is lialde to no PuiiiHliincJLit whatever* on account of 
“ her Death, but liabl^s to the Punishment juovhlcd foj* causing Mis<aiTiage/' I1ic 
Efttimate of the Value oT tin* Life of a Human Being is liere \ t‘r\' diffeient frpm the 
Law of God, the Law of England, and even the ijxw of Nature. 

Paragraph 8. In Page 84 of tin* N<»tes the C Vunmissioiiers jiioposc to puiiisli as a 
Cheat every Man who obtains a Loan by making a Jh-oniist* of llepayment wliicb lie 
does uot mean to kee]j/’ J would only ask One Question. How is tin? Judge or Jury 
to asceHain tlfat the Borrower never intended to kee]) his Pi*omisc i J forbear to make 
JUiy further Extracts fjom the Notes ; but after the Reasoning exliibit(?d in its Defence J 
confess T proceed to the Examination of* the Enactments of the (^>de itself expecting to 
find in them much that is in tlirect Variance witli s<iiind Princijdcs, as wtdl as false ami 
dangerous Legislation. 

Paragraph i). I ]>ropose to cJfer a few brief Observations upoji tin? Chapters in Order 
as they appear in tlie Code, and {o ]>oint out the Crimes which appear io me to Jiave 
been treated too leiii^ntly ; also thos<i Otbuices, tm the other hand, to wln(*]i too heavy 
Penalties have been* attached. I shall tlien ]»oint out such as liavt» lieen niadc^ ]ienal 
which in my 0]iinion should not at all have conn? under the ( ’ognizanee of the Law, 
and Offences for which no Punishment what.soeviu’ has been ])rovd(h‘d, merely premising 
that the AiTaiigcment of the' CTiaptei's and Offences is e.xceedingly def(?cti\ e. and arf i 
ficial, and its Phraseology loose, ami oftentiim^s unintelligible. As J ])rocee<l 1 shall 
jinint out wherein I cousi<ler the })resent (NmIc of Madras Regulatimi iidinittdy suj)enior 
to that wl lid 1 claims to take its Place. 

Paragraph 10. T liave alrt'ady made such Remarks as a])})care<l to me m*eessary in 
Chapter Lsi, and iu iJhajiter 2<l. of Pouislmients. ‘ I would offer a. Bemaik that tin? 
Power vcste>d in tlie Government of each T*residency is ealeuhdtMl to introduet? a viuy 
great Evil ; that of great l^ncertaiut y ami UiKM|uality of Ihinishinent. T e»)nsi<ler 
Clause 43, wdiidi allows a Governor to banish for Life a Person eonsidere<l ])y the 
Judicial Tribunal sutHciently punished by a Seiitejiei* of Sevt'U Years I mjirisonment, as 
exceedingly objectiouabJe, and liable to grt*at Abusi‘. The saim‘ Remarks apply t<» 
(Tause 44. 

Paragraph 11. The (.’ode <lo(‘s not provlcU* against, the Imposition of t‘Xeessivi* J/iiu?s 
in heinous ( ?ases. It a{)}Kjars to me that the. saim* Reasons A\]ii(di have imiueed the 
ConiinisHionejvs to limit the Perio<l of lm]aiM»nmeiit etpially ap])ly to limiting the 
Amount of Eine. T therefore eonsider (Jlause .">() object ionaible, ami would suggest 
that in all Cases a Maximum of Fim‘ 1 m‘ fixed ]»y tlie Legislatiin‘. 

Paragra]ih 12. (Iiajiter 111. had in my Gpiiiion better ha V(‘ beiai alti>gf*ther omitteil, 
as Persons likely to b(j called upon to ndminist.e.r the T..aws could not nsjuirt* thi* Instruc- 
tions therein contained. The same Rfunark a])])]ies to the Provisions in this (^’hapter, “ of 
“ the Right of private- Defence.'’ It does not require a C^^de of Laws, J apprelieml, to 
(‘.xplain when a. Ptirson may defend himself. 

Panigraph 43. (Juqiter JV. in ( ’laiise 100. " Intoxieation is aflmitted as a Plea, in 

mitiga-tioji of Punislmieiit, the same as Madness or Idiotcy. ' Surely tins is at 
variamro with all commonly recei\eil Ideas of Right and VV^rong; ami under this Pj-o- 
v'isiou a Person in a State of Intoxication might cmnmit a Panglary, and not be 
puufehetb 

Paragra])h 14. Clause 105 makes it punisJiabh* Olfence in ‘ any om* omitting to 
“ give liiformutiou whicli by Law lie was bound t<» <lo/’ and makes him liable to •* an 
liulimited Fine, and Imprisonment f«»r Six IVbuiths.” Tlie above a}>pt*:irs to me t# lu^ 
a novel Ewactmentj^and does not provide foj* any mitigating Circumstances, such ns the 
Fear of the Ck^nsequences which such a Dis<dosurc w ould bring upon the Informer or 
liis Family by the Party he informs against. 1 am of opinion the (Mause is objeo 
tiouablc, jpven if this (Jliapter be considered a iKMH'ssary Ikirt of the Penal 

ParagriijAi (Chapter V. (J’lause IO.j makes a Person liable to Fourteen Years 

ImpriBonm^ent^ to an unlimit, e<l Fim\ ami Forfeitun* of Pnqierty, if after a Depreda- 
tion comuiitted by .him iu a neighbouring St.at(‘ he takes refuge in any Pai*t of dhc 
(^ompauy'ft Temtojy where poftHibJy his Family may be residing. For this 1 would 
suggest should bc suhatituted, that the. Person guilty of such Depredation be givtm up 
to the Power- in wdiose Territories ho lias trespassed, to bo punifthe<l acconling ti> the 
I.^w8 of that Power. 

Paragraph 16/ Gliapter-VHL CJlausi? 138. I would suggest tliat “ Persons ex}»ecting 
** to be public ^Servants ” sliould not be t?on«idered iu tlie same Liglit as l\ rsons 
already iu the Service ^>r the Govornmont, ns the Natives of this (k.mnUy have such 
C263.) ^ P jnneval 
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general and vague Expeotationfi of Eniployinent that Half the Coiumuuity may be 
oonHidered ivs (joining under thia Clause ; and I consider the Term ased of Gratifi(;ation ’* 
not Hufticiently j^recisc, and prefer ilie TcruiK already in uhc in ilie Madras C/ode as more 
intelligible and detineil. Xho remaining Clauses of this Chapter would-be better omitted, 
and Punishment of the publie Odicers, the Servants therein mentioned, left to the 
Oovemmeut under which tlujy ai e (unployed. 

Paragraph 17- Chapter TX. By Clause loo a Person ‘^intentionally (Jiuittiiig to 
attend at a certain Time ami IMaee, acjcording to the Order of a public Servant, or 
depju’ting again without IVrjnisshm/' is decjlared liable to One Mouth s Imprisonment 
and Fine of 500 Rupees. TJiis surely is more than adetiuaie to the Oifence, and liable 
to tli»‘ greatest Abuse in Practice ; for instance, a IVrson quitting without Permission or 
not attending a Tasildar s (Jutclicrry or a Poli(je Ameeiis Cntcherry may be j)uniBhed 
to this Extent. Tlie saua* ( )1»jt*ction.s a]>p]y to the Provisions t)f (Causes Jof>, 157, and 
l5iS. The remaining Clauses of this Cha])ter appear to be equally (»bje(;tioiiable, and 
liable to great Abus»*. 'Plie Punislmicnt ol* Kiiie of 1,000 Ruj)ees and Six. Months 
Imprisonment ol* a Ityot malting a false Return of the Number of his (Jaitle, or tlie 
exact Quantity of his Laml aj)pears unrea.sonable.aml excessive. 

Paragragh IS. Tln^ Jhiuishimuit awardetl in (danse lOd, of fciix Months Imprisonment 
and 1,000 Riqjees Fiiie^, for false. luforinatioii, “ wliereby Annoyance may follow to anj?' 
“ Person,” is exceedingly objectionable, more than adequate b) the (Jffeiice, and liable to 
gn*a( Abuse. The same Ibanailvs a]q>ly to the Provisions (►f the ( ^laitse wliieh follows. 

Paragragli 10. By t da use 1 71 a. Person “resisting the mdawful Arrest of himself or 
‘‘ otlnus hy a pnl>ii^* S(*rvanb” prrha]>s (M*iTU]d., is made liable to Six MoTitlis Imjunson- 
ineiit and nnliniitcd Fine. 1 msvl scarcely remark tliaf under this Provision the grossest 
Acts ol* t Ipprt'ssion may and w ill be committed by the Native public Functionaries. 

Paragra)»h 20. Tlic Provisions of (Clause 1 8:i, making a Person liable to lm])ri.son- 
numt of a J^lonth (»r to a Fine of 200 Rupees for I )isobi*dit*mai of a loc-al Order promul- 
gated by a ])nhli<*. Servant, although sucjIi Person by sudi 1 >isol>(*dienee had no “ Intention 
“ to produce Harm/’ or could have believed “ it likedy to produce Harm/' ap}>ear.s to me 
to make ( hdme of th.it w’hi<‘h is uo (>|fem*e, w hile it< leads to the greatest ( )p])ressi()n. 

Paragiaph 21, If it be iiibuidcd by ( diapter X. (/lause. 197 that any Person offering 
rnterru})tion or Insult t<* a Moonsiff or Poli<s‘ Aineen is liable to Punishment of a Fine 
of 1,000 Riqiees or Six Months 1 mjirisonment, to b(‘. awuirded by such Authorities, or 
even by any of tie* Jmlicia! dddhunals, I consider the Idiiiishment ('xcc.ssivo. 

Paragi’a[)h 22. ( deqiter X [ f. In (dausi's 201 and 2()5 the maximum of Pimishiiumt 
provided for nogligeiit 1 >ri\'ing, and “for omitting to tak(‘ C)rd(*r witli Projxjrty in his 
‘‘ Possijssinii,” oJ’ a Fim* of 2,000 Kupi'cs and 1 mprisonnie.ni, for the forim*r, or 5()() Rupees 
Fiiu' ami ( )ne Moidh’.s Ini]>ris< >nnu‘nt for tlu* lattc'r, a]>}>i ars to Ik*, too high, aiul liahle to 
the greatt'st Abus(*. The saim* may Ik*, said of (danse 272. 

Paragrajih 2.d. (diapterXV. (danse 2«S2. Tla* JhinishincJit providc'd “ for wmun ding 
“ the. religions Feelings, by a. Word, or Sound, or a (desturc*,” of’ One Year's linju isoument 
ami unlimited Fine, appefirs exiassive, is liabh* to (he greatt*st Ahusi*. in [iractice, and is 
tantamount nearly, if not t|uite, to the Siqijuvssinii of all free and legitimate l>iHcussion. 
The “ wounding the religious F(*<ding of am>(.hcr ” is such ;i \tigue ami uncertain Tt‘.rm 
that we shouhl havi* One publi<‘ Fum*tionary d(*(*larc that (o he ]>unishal>l(* under this 
(.dausc wdiich another w^ould characterise as a frivolous and vexatious ( diarge ; and to 
imnish Persons f<f»r uttering Sounds and making Gestures is jieeuliar to this (/odti, and 
woi’thy only of 1 in* 1 lupii.sit ion. 

Paragia])li 2k Chapter XVl. (Jlause 28 1 jirovides for the Pimishnient by Fine of 
I, ()()() Rujieos for a. Person arriving in any Part, of India failing to juake known, 
wdiether through Tgnorunee or other Imjiediimuit it is mUi statial, “ his Name and Object 
“ of Pursuit, &c.'' This app(Mirs ])reposterous in the ]»ivs(*nt State of India, and the .Laws ' 
which Ijave lately jiasstMl the British Legislating. 

Paragra]>h 2'>. (dja])ter XV 111 dda* Terms “ voluntarUy (julpahle Homicide” do 
not a]>]>ear to me to Ikj hap])ily chosen, and the Distinctions i*nt(*ri*d into by the (.^orii- 
iniAsioiicrs bed, ween wliat lh(*y term “ Manslaught(‘j\ lloinicide in defence, voluntary 
“ culpable Homiciib*, Murder, and \oluntary culpable Homicide by (/onsent/' are not 
sufliciently obvious. They a])pear to me to b<» inujalled for, and calculated to mislead the 
tliidieial Tj‘ii>un:il .. Jn One (\ise 1 nmhu-staml tlic (^)mln5s«ioncl^s, that a Person legally 
bound to funiisli Food to the Mother of a sucking Child, omitting to do so, “ altliough 
“ he did not know^ that ( 'hild to be in existence,"' to be nevertheless guilty of voluntary 
(*ul]^able Ib)micide, or, in otlu*r 'IVrins, ;is exjilained in Clause 295, of Murder. Th (5 
Illustration (aj of Clause 299. — A Person “ sliooting another who attonqits to horsewhip 
“ him, but not in a Manner to cause grievous Hurt, and believing in good Faith that he 
“ has no otJicr Means of ]»rev'eTiting the Assault, i.s not guilty of Murder, but liable to 
“ lmj)risonmeni.” I w^(»nld only remaik, the Law of England as w^ell as the general 
Feelings of Mankirnl would assuredly trixit tlu^ above Two Olfences ve.ry diifierently 
from the. Manner laiil <]ow n in the (Vnh* before me. 

Paragraph 26. tMauscs 805, 808, 809 w'orded in such a Manne)’ lus to remlei* their 
Meaning not so clear and plain as all Penal Enactments shofdd be, ^jkI, according to 
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( lU ) 


llluBtratiau C, a Vermm Bhootiiig a 7'liief who i« al)»c*3nding witli* lu» Pro]»erty han 
cormnitted the Offence defined in Clanne 309, and is liable to Three Yeai’s Tiu|irisuniuent 
and Fine, Knaetiiients of ilik Kind, 1 sip]>rehend, are ])een]iar to this C^nle. 

Paragraph 27. Ptmishinent in (7ause 312 providi‘d for proeuring Abortion is 

inadequate to tlu* Offcnee. It may extend to TJiree Yeais Ttnprisonineut and Fine. Thi‘ 
Madras Code autliorizes Seveji Years Imprisounient ainl 1 9o.Stri}>os, and a Seuteinre, 
not extending to Capital PuniHliinent, whieb is more in accordance witli ilu^ Knglisli and 
Maliomedan Law an<l the gtmeral Feelings of Mankind. 

Paragrapli 2H. The Clause 32(>, ]n*oviding f<»r a Fine as fai* as 2,(100 Rupees and One 
Year's Imprison meat for inadvertently causing such Hurt U) anotlitn* as umy prevent his 
pursuing his usual Vocation for Twenty Hays, is ox<^^ssive, and imvspeefive, as in many 
InstauceB in tins (V>de, of tlie Intention of tlic Wrongdoer, and tlie real Ouilt which 
attaches U> him. 'Phe same Objection applies to ( 7auseH 320, 327, as also to (danse 332, 
which provides for a Fine of 500 Rupees auid a Month's lmpris(»iiment of any one 
imposing on the Fears of another, and thereby inducing him not to go on his Journey 
or in the Path lie was tlien pursuing. A Specimen, 1 must h*' allowed to say, (»f over 
Legislation of whieli there are many liistamvs in tlje (-V>de under (Consideration. 

Paragrapli 29- The Punishment of One Year's Imjndsonment and n Fine of 1,000 
Rupees for wrongfully confining another f<u* the Perio<l of One Hay a] spears to me 
excessive, ddie same Observatum applies to tlu‘ (danse which follows. 1 will make Oiu‘ 
Remark liere, generally applicable : That many Ofi'ences whicth in tliis Code are made 
highly penal had bettor liave been icd't tc* the Punishment of the Magistrate, and treate<l 
as petty Oft'ene.es, and thus many of the ( dauses in tins (Jha])ter would luivt^ bec^n 
uimecessary. 

Paragra]>h 30. In (.'Jaiise 3t(i a. Person attempting tcj eommit a Rape, by Assault for 
iliat Piurpost), is declared liable only to ddiree Years f>r even Six Months Impiisonment. 
This ap]>eiirs to me to lx* (piitci inadectuate to the Oficiice, and inconsistent with the 
other Parts of the (xxh* whic^li provides iicavier Iduiishmeut for Ofienees of a mucdi more* 
venial Nature. Also the Puuislnneni of Fourteen Yc*ars Imprisonment, provided in (Mause 
360, for the actual Commisshui of the (.Vime, is, in luy Opinhui, (piite iuadeejuate ; nor 
can I imagine a ( ’ast* in whicjli ‘‘Two Years Imprisonment ’ could bi* adjudged, as con- 
templated by th<‘ (% mini issi oners, for an Cfl'eiiee whieli l)y tJie Law of Ktiglaiid and by 
the Mahomedan Law is jmnishablc with Heath, and wliieh unihu- the Madras Oxle has 
been punisheil by Transportation for Life. 

Paragraph 31. (dause 351 providers that. a. Person assaulting One who has been 
guilty towards him of grave and sudden Provocation shall be liable to a Fine* of 
200 llupces and a Month's Imjirisonment. no Matter vvliat be tlie Provocation given. 
The Punishment in Clause 3.32 for an Ofi'encre termed “Show of Assault” is, J imagine, 
pC/Culiar to this (/(xle. 

Paragraph 32, (diapterXlX. (dause 398 makes an insolveid/rrath*r lialiU* to Punisli- 
mont oi' Seven Years liiqirisonment and Fine for ivnioving or transfeiriug Property at a 
Time “ when he contemplated it as likely that lic^ might lx*(*om(* ijisolvent.” The only 
Remark T would olVer upon sueli an Enai'tment is tlu^ Hitii<aiJt>% not to say Impos- 
sibility, of a Judicial Tribunal having Proof of Avhat the aeeustMl l^irty “ c*ontemj>lat<nl 
“ as likely.” 

Paragrajih 33. (dause 402 provides a Punisliyuuit of Six Months Inqirisoiimeni arid 
Fine for causing Mischief to tlie Fxtmit of Five Kujiees. ddi is appears tonic* exeessi\<\ 
and I eaiiiicd imagine a Case recpiiring such a Punishment. Again, the* Punishiiumt 
provided for the (Committal of or the Attempt to commit Mischief aec*oin)>anit*d “by a 
“ Prejiarat ion to cause 1 )eath.” of Thrc*e Years lnq>risoumi*nt and Pine, is another InstaiicM* 
in whieli the Secuiity of Iht^ IVrsou is ins\itfic!ieiitl 3 ^ provided foi*, and inconsistent, with 
other Parts of the (Jcxle whicdi visits witli heavy Punishment eomparatively trifling and 
venial Offences, such as those against the Revenue or Privileges of the* (\>mpan\'‘s 
Covermuent, &.c;. Ar. 

TaragrayJi 34. Of (dauses 422 and those which follow to 439 I wouhl remark, I am 
nc>t aware of the Advantage of the Terms here* made use of ovc*r the com monlj -received 
Hi\d welbundcustood Tcuni of Ikirglary ; and the several .Distinctions enter<*d into of tiu* 
different Degrcjes c^if this Offencjc, and lutentioii on tlui Part of the Offenders, ii]>[>ea/ to 
me quitch needless and liigWy artificial. 1 have already^ had ( Iccasion to ohseiwe, that 
under the Provisions of this (!lode Life is eouqiarativelyr insecure, ddio Punishment 
herein provided for Housebreaking by Night renders both Property and Persons inseciu e ; 
and a grave and serious Offence, T-equiring exemplary Punishment, Ls made* liable* in 
Clause 435 to Impriscmment, wliich may extend to ddiree Years, and Fine. The eircu 
lativo Punislimeiit yirovided in the Tliree Clauses which follow is quite iuade(|uate to a 
tyrime which has alway^^s been looked upon by the Law of England as one of the" most 
serious Offences. ()1‘ that Crime Lord Ilalc^ said, I <.*ome to those Oimes that specially 
“ concern the Habituation of a Maii/’lio wliich the LaM^s of this Kingdom have, a special 
“ Respect, because every Man by the Law ha^ a sptudal Protection in refereiux* to his 
“ House and Hwelliiig lUid in a Note to tliis Passagt? he said, that “ this was tlu* 
‘‘ Notion among the Romans also appears from Cicero, wlio reckons “ ir ruptio in doino ” 
“ among the ,soeleria iiiexpiabilia and Mr. Justice Blackstoue obscirved, mi the 
• same Offence, “ Burglary #or nocturnal Housebreaking has always been looked upon as 
(263.) ^ P 2 a very 
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** a very heinous Ofieiice, not <»uly hecause of the abundant TeiTors that it naturally 
eames with it, hut also ii« it is a forcible Ijivasion and Disturbance of that Right of 
“ Habitation wdiich every Individual might ae(juire even in a fState of Nature;'" and 
again, “ If any Person attenijits in brt^ak open a House in the Night-time, and shall be 
“ killed in such im Attempt, the Slayt'r shall be acYpiitted and disc^harged/' 

Paragrajd) ij.5. Chapter XX. Tlie Piinishnuait provided in Clause 448 for a Pei^on 
‘‘ obtaining another Km])loyinent in the Sc‘rvlee of an Individual by means of a 
“ Docunuait \vhi(b he knows to be forged ’’ is Two Years Imprisonment and Fine, no 
matter how^tritiing the Servin' Avhich has btaai obtained, or how slight tin; Fra-ud prac- 
tised, such as using a forged Character or CredtMitials of SiU’viee. This (.Iflenee, then, is 
plaeed on a Par with th(‘ Oflences “of oj)euiug a si'tiled ladter in the Post Office J)e)>art- 
“ ment.'’ C’hiuse “ Assault w'ith Intent to commit a Theft/’ (/lause 845, ‘‘A 

false l.)t:ehu‘atioji on Oatb in a (^airt of.rustiec. Clause !f)5, ‘Mtiofing/ Clause 180, 

“House Trespass and Pivparation for Assaidt/’ Clause 480, ^‘Criminal dVespass by 
“ breaking a bock/’ (Tium' b‘U). Ami in ( danse tld of this Cdiapter, “ ( Vmimitting a 
Forgery l>y wdiieh to harm the llejaitation of another, ’ is dcciarcMl liul)le to Three 
Years JmprisoiimtMit and Fine. In this Instanc(‘ Pnnishineiit is awarded without 

Ref(‘renee to anv Fraud committed, and is eonsidertsl as grave an (Mleiiee as “destroying 
“ or st'cnding a Document whi(di ]iUTj>orls to be a valuable S(‘curity. ’ See (dause 452. 

Paragrajdi 8(;. (!hM|»t(‘r XXI. Clause 157 and its Illustration provides for the 

Punishment a Person guilty (»f the Olhaice of annoying another by eoiiriterfciting 
the Postmark (»f a ]»aiticular Place “by Three Years Imprisommuit and Fine, This 
“ Cffi'iuv, i-htm, the (Commissioners must consi<lcr of c(|ual Tur]>itude as receiving stolen 
“ IV(»perty knowing it to be" stolen. ’ fl'lausc 8J)0) ddud't, (865) Extojdion. (Clause 369) 
an Assault w ilh Intent to ('onnnit a Pape, {846) jiossessirig and uttering l>ase Coins, 
(248 and 25())';nid Lurking lloust'-tivspass hy Night (185), as they have jirovided the 
same PnnisJiimMiti, for these last-named comparatively heinous OHeiiees, 

Paragrapli 87. ( diapter X XlVk Tht' Offence of “ Bigamy,'' which the Commissioners 
stigmatise as btang “om‘ of the most, criminal Frauds that can be eoia'clved," j.s jainished 
by 1 injuisoiiinent. which may extend to Fourteen Yivirs, but maybe visit(*d with only 
Two Y(‘ars lm})ris(»nnient. The Inbadion of th(‘ Law of England in this Subject ajipears 
to me hav(‘ Iksmi entirely misunderstood by the ( ’ommissionta-s, wdio observe, in 
N(»t(‘ 2, “tlial it appears t,o have b(‘en framed to prevent the Profanation of a religious 
“ (dneiiiony.” No Englisli Jurist is quoted in siip])ort (»f this Ojnnion, which ]>urtly 
Hcc<»unts for tlx* sea na'ly a<lequat.c Punishment now providisl for an OhciKMi which, ns 
tlx* ( Nanniis.sioncrs ol>scrve, “produces lla* most, frightful Snircring to Individuals," and 
which, after a l>a})‘^c of a few Years, allows tlx* sanu* ()Heixler to iMiige at larg(‘ again 
in tliat Society wliich lx* has so greatly <»tlende«l. I may also obsi'VVH', that this Etuiet- 
ment must 1 m‘ intended, I eonelude, to ap])ly only to Europeans, although the tkxle 
purports always t(» pay great Did'civuce for th(‘ llabils and Ftadings of' the People 
of India. 

j^iragraph 88. (diapter XXV. It is not eli‘ar to nx‘ what Princi|)h^s have guided 
the Commissioners in tlx' fniming of the Law upon “ 1 )efamati(»n.’' Tlxy have acted in 
<Iireet ()pj)osi(ion to tlx' 'fheory of the (daminnl Law' iT Fngland, which makes the 
ICssence (»f the Crime of private LilM'l to eojisi.sl in its d'endtax-y b) provoke a. Bri‘ad) of 
tlie Peace, ddx* Enac^tment of t.hc ( 5nnmlssioners, “iliat any Word s]M>ken or any Sign 
“ or visible Pepresentation vvl/xb may bn it- the ini edleetnal lb‘])iitation of another shall 
“ be eoiisidei’cd ])imishable,'’ opens ;i Door to the great<*st Abuse, reiHh*rs any Man civeiy 
Hmir liable to Brosreiition, and make.s it unsafe to (^\pi*i‘ss an ()))inion of a]x)th(‘r, lest 
tlx* wide and iixl(‘fiiiite Law' of D<‘famation iix-bxh* him as an Olfeixler against, the 
See illustration (f*), P(‘aee and Well l)eiiig of Soeit‘ty, it, being a(MMX’ding to t lx* Law now' ]n‘o]X)sed an Otfence 
p. 125. liable to Tw'o Yi'ars Imjn isonment aixl Fiix* “ to .say of a Soinx*e that lx* has tni’iieJ a 

“ Slieealj, fd’ a Hindoo that it is highly prol)al)le lliai. lx* will be eon\ cried l-o Maho- 

“ medaiiism.” Again, in (dansi* lYO. if- is eiiaettnl, that it is not Defamation to declare ' 
tliat “which is triu* of anotlx*!'.” It is a Maxim in Englisli Liiw, “the greaier Truth 
the greater LIIm*! ; ' and khiglish Jurists giv<* sound Peasojis six>wing the Necessity for 

sued) an Axiom, ddic Oofle unde.r Pevii'W, l»y discarding it, np]H‘ars to me to ])(*rpetrate 

a, great Evil on Society, ami ]Hrmits a. mali(‘ions and reveng(*ful Man to injure his 
Neighbimr w'ith lni[)nnity ; so that a Person’s former Deliixiueixiies may always and for 
evt‘r afterwards become the Subject (»f tlx* mali(‘ioiis Remarks of aix^ther to the Injury 
and Ruin of all his Ih-ospeets in Life, lx)W"ev(*r changed in tdiaraeter, and whatever 
Amount of lh*]>aration may havi* been made. 1 cannot concur in tlie .lustness of tlie 
Remarks nanh*, in the Note R. in defence of this Part of the ('ode. It appears to me 
that great ]n‘aetieal Mischief will be ])nxlneed by the Rule ])ro))osed, liowu'ver plausible 
it*’may a])pear at First Sight, and that ix) sound Arguments liav(* b(*en j)roduced )»y th(^ 

< 'onimissioixa-s to show tliat the (Viminal Law of England 1ms not wisely (‘onsidereij and 
<letermiiied this (Jue.stion. ^ 

Paragrapli 81). diapter XXVI. ('laus<* 485 ])rovides that Persons “making a Sound, 
a Cesture, or exliilating an Obje(i intending th(*rc)»y to insult another"’ fiball be 
punished to the Ext<*ut of "riiret* Montbs Imprisonment arxl 1,000 Rupees Fine, also for 
the Offenei^ deiined in (8anse 487, by whicli a Person “is annoyed liy a Word, or Sound, 

“ or a Cesture, or ly an Object exhibited,” is provided a PuKishmemt of One Mouths * 

Imprisijnment 
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Imprisonment and 100 Jlupees Fine, Siieli Kmictinents are surely '>l>iet ti<>uable, 

and, as Parts of a Penal Code, novel and unprecedented ; but th<‘ Cuiniiiissionei s seem 
to have thought the welhkmjwii and wise Maxini of Knglish Lnw “ de minimis non 

curat Lex unworthy of Attention, or not applicabhj to Laws for India. 

Paragraph 40. 1 liave m>w gone through the wliole of the Knaeiments as they slaml 
in order in the Code, and wouhl add a lew general llemarks. ITpon due Consideratiim 
of the Reasons urged by the C^»mmi.s.sir»ner.s in defeuet* of their A]>olition of the •Punish 
ment of Stripes, 1 am of opinion tliat they have*, not iiiadt^ use ol* a. sound Discretion in 
BO doing. It is the most etiicaiaous Punisliment for the Class of ( )tlen<lei*s generally 
convicted (d’ Rolibc^ry atid Theft ; neither d<» I eo]isi<ler tlii^ Crime of P(a*jury, when it is 
clearly established, <‘an be so i^lfeetually preva*nte<l “ by Impi isonnnait awd Fini.‘ ” as by 
Exposure in the Mode termial Tusheer and w ith Stri])es, as provided ibj* in tl)(^ 
Madras C^ode of liagulatioiLs. 

Paragra])h 4 1 . It is als<j \ cry (juestionable vvhcddier tlie Punishmenl , when aw aidiMl. 
of Trans] >ortation, sliould always i>e for Life, as laid dr^wn in thi‘ C^sh* under Kev!t‘\v. 
Such a Provision 1 appn^lieiid wdll oidy lead to its being seldom awairdt'd by liie 
Tribunals, and many Ikuiious (himes will thus be inadetjuaiely jmiiished. 1 w<>nM 
therefore sugg(*st iluit Seven, Fourteen, and 'rwaaity -out' S i‘ars miglit be aw'ard<‘d in 
many C-ase-s with better Klleet. 

Paragraph 42. 1 have iiow^, as direetetl, ]>oinied tail what T eonsid<*r T>t‘reets and 
suggested Jmpr(»vements in tlie ■prt>posed (\Mle, : lait 1 ennfess that 1 (‘animt bring my 
Mind to believe that the. (\>de eaii ev<u* beeouie ilie Law of India. It exhibits so much 
false lleiusoning, t^outaius so mueli of crude and putuilt' Matt-ei-, so inu<*h of uiiskilfnl and 
questionable Li^gislation, so uineh that is rt*]mgnant to tie* gema’al Feelings of JMankind, 
is so direetly at varia.n<t<‘ with the \vell-uiMha*stoo<l aial sotmd Principles <>f English Law, 
80 itn{)ractieabl*‘ and so uiiet*rtain, in my Opinion, would it. proxe in its (>peraiion, tliat 
it 'would inflict greater Lvils nj»on Sixaety than it is iniendiMl to rian(al\\ 1 have* not 
imule these Kemarks w ithout^ljaxing quot<Ml from the, ( ‘o<h* itself Matter wliieh J eonceive 
fully bears me out in the ( )pinioii I have thus vtuit.unsl to e'X])ri‘ss, 1 eaijmd hut remark, 
in conclusion, that 1 attributes tleis <*omph‘tA* Failure upon ilie Pari e^f thesi‘ imlian durists 
entirely to the (.-ircainistaiKU' of tladj* having, as tiny admit in th(‘ir prefntiay' Ad<lr<*ss, 
taken no existing System for tlnar ^lodel. ami in their liaving trusted to th(‘ir own 
Stores of )t*gal Kncjwhalgr and Ib^ading, insl.ea<l of ihr \Vritii\g »»f tle^ mulnouily siuind 
and wise English Jurists w liose Works ami t)pinions Ibim the Pas<*s nf (he Madras 
of Regulations, which in consei(uonc(‘ is so iniiniitJs supci ior to tln^ prt»p<>>.od ( ’odt\ ami 
is so genc'rally accejdable to tin* whole Nativi* l*o|mlation under this Pii*sidcnrv , that 1 
bedieve its Abolition wouhl lu* (‘onsidiU'iMl a grt‘at and serious K\il. Some 1 na<l\ (*rtt*n'‘cs 
may have cre[)t into the 13olnb^l^• t\xh‘, as jH)int»t‘<l out by the ( ’onnnissiont rs in their 
prefatory A<idress, but 1 se<* no seiamis mid valid ( )bj(*<*t ions taken to the Ih iigal ami 
Madras erodes of Pegulations, and w'hi<*h, 1 wouhl o)»st*rvt*, art* jmt, as s(al(‘d in the 
Preface to tin* C^>^le. in fact IVLdjoincilan Lav\\ but is, imhtal. as afb*rw'ards admitted, 
British Law, a Revision of which, and an Amalgainatitui of Jknnbay with tlicsc (^)d^‘s, is 
all that in my Ojiinion is rtspjir(»d for tin* <iue and ciliricid. Administration of ( ^i-imiiial 
Law in India. 

I ha \ c, <k<‘. 

(Sigjicfl) Jamks Thomas, 

( h iininal .1 udLr«*. 


J, Rohde Esq. to fln^ REOisi’Ka of the PlioviNoiAI. CoUKT, JSorthern Division, 

Masuli]>a.tmii. 

Sir, AnNiliary C/onrt, Masulipatam, ‘U)( h July I s;ks. 

I HAVE the Honour, in obetliem e* (,o thi* 1 iistrm*t ions of the ( ^>ur< of Foujdarry 
Adawlut of the 1 4tli April LSJbS, communicated thnaigh tin* Provincial ( 'ourt, to submit 
the Oyiinion called for ou tluj ]ao]K)sc<l JVnal < ‘odt*. 

Ah a W'Jiole I do not think tin*. (Jode has been fra)m*d as Ix'st suitt*d to meet tin* 
Wants of the (Mass ol’ Persons annuig whom I have ]>assed iny Time ; and I should 
conceive that its Adoption would introduce or rathei* increase in onr ( ^rijninal ( \»ur(s all 
that (Jhicancry wdiieli has at present, as far as my bkxpt ric iic.e goes, been eoiifiin d mi 
the large Seale to our (Mvil CNairts. The tdiaptirs on l>efamation, Sertion 4S(), and 
many othtu* (Jauses, might be <]m»te<i, ami in addition to those 1 may (piott* (Maust .^i 
286,264,487, 488, and the(^lde at large, as deseeinliiig too nnudi into Minntia* and 
DintinetiouK of Offences which may be classed g4*nerally as l)etty Offences, and ]>ai- 
tieularized umler tluH One Head. Tin* Speeiiicaiion of some of wliieh as OUences, ami 
80 severely punishable, 1 liave no Hesitati<»n in saying would indm e many falsi* ••ind 
frivolouH Complaints, wbieb latter, though in the main true, require but a very little of 
that Colouring in which all Native Comjilaints are dn‘ssed iqi to come within (lit* 
Cogili/^iiucc of the Courts, and semire the Prosecutor from the (.'onseipieiiees of makiiq- 
a mali(aouH Charge, 

The Denunciations ou Offenders in Matters relating to Rt^ligioIl ami ( ’asti* sppem 
uiiiieei^Hsarily severe ; tlve more so, see Clause 270, ^Vc., as they do not admit of tin* J udge 
using any' great discreth>uary Power on tlm 8ide of Leniency. The Offences also s| ncified 
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in tliis and otlier ^Uiapters seem to pay iu> llegard to tlie Propriety <d‘ the Ceremony and 
ts FitiiesH in the Platte. The Prosecntiun hy Criminal ProeoMs of Judges for Acts of 
Judgment nlso seems highly ohjecth>iud)le. It is impossilde to Kwiy that u Judge knew a 
Tiling to llie C^iis<‘ wliere no (h’edit eaii be attached to Kvidenee. 'fhe Punishment of 
Judges slionltl, in my Opinioji, rest sc»l<‘ly with the Covernment ; and 'it ennjiot Ik* said 
that Dismissal is an insufficient Puiiishiiient, for that laid down ivS no sufficient Punish* 
ineiit imitsi lf for the Offence, ami already the Judge is ]nmislmble--for reoftiving any 
Consithuation to iiidueiieo his Judgment. The Punishment in the Code is therefore 
little nmn* than nominal, wliiJe the Introductions of tlie giving false Judgment fis an 
Offence, and rendering the Officer liable to Proseeiition, seems objeetici^able. 

J do not, however, eonsidcir myself <*oinpetent to give an Ojiinion on each Ptu*t of the 
Code. I liuve stated what 1 consider its chief Objections. 

I have, 

(Sigi led) J . ^ Rohde, 

Acting Joint Criminal Judge. 


Enclosure 6 in No. 78. 

Kemauks by-O. J, (UsAMAjoH Esq. on the Penal Code prepared by the 
Indian Law Commissi oners. 

Chaptku 2. 

Clause o7. I da not see on what Principle the Liability is hex’c limited to Six Years 
nor is it explained in tlie Notes. In the jnirallel Case of Debtors there is no 

su(;]i Limitation, Quere, might not that Parallel be still further apjdied to Fines ? And 
when the Tnqirisouinent substituted for tlie Fine has been undergone, might not the 
Party fine<l be allowed, like an in.solvent l^ebtor, as a Comlition of his Liberation, to 
eiitei* into Proof that he. had boiul fide given up all liis Property i In ease he did 
siitisl‘;i(?toj‘iiy ])ri»ve this he might be liberated ; in ca.se be did not, he should be 
still detained, nor could tins well be cuinplaiued of as a Hardship, because tlie Detention 
would be voluntary. 

It strikes uHi that th(^ Doctrine of Fines in Note A. is embarrassed by the Subject 
being tn^ated too coiiqu'chensively, and by the Omission of some imiiortant. Distinctions 
and Prineiph‘-s. Fine should be ilistinguished from ]{e8(i( ulioiL The coiTUpt Judge 
and tht‘, Perjurer in F*aragrapli (i, and every other illegal Oainer, should be made to 
<lisgorge th<‘. whole of tlieir illegal Gains, so far as they wore within their Power, as 
Mestii and be fine<l besides. For the Restitution, Imprisonment should not be 
alloweil as a Substitute, TJie. Culprit shouKl not be sot free till lie had acr*ouuted 
HH.ti.sfa<?torily jbr tJie whole of his illegal Gains, and shown what Portions of thorn were, 
really ami truly within Lis Power, and what Portions irreoovei-able, and bona fide 
beyond his (^aitruJ or the J^ossibility of Recoveiy. For the Fine, Imprisonment fihould 
be allowisl ns n Substitute, because the Fine is simplv' jienaJ, and so is the Imprison- 
ment in lieu of it. Tliere would mit be inucli Danger in allowing the Substitution, if 
a ]>roper Process were employed in r(;covering Kine.s, aiul the lm])risonment was ])roperJy 
[irojiortioiicfi to the Fine. Why sliould not the Process for recovering a F'ine be the 
same as that for exe,cuting a Decn*e in a. (^ivil C'lisc*, aided liy an Kiiactment rendering 
null all Transfers o(‘ his IToiierty b>' a IVrson accused till aftia* Senteiiee jiassc'd, and 
Execution thereof, or enqiowering to attach his Propei*ty to a given Extent, or all his 
iToperty ( An Inquiry also iniglit be made as to tla^ (/iicumstances of every accused 
Pers<»n, immediately that be was ordered to be ajiprciliended or summoned. 

As t«) tln^ Proportion of Imprisonment to Fine, both sliould be fixed moiH^ with 
reibnmee to the Otri‘nder than to the OfltMice, and tliey should generally be in the 
inverse Propoition to one aiiothm*. In ])ro]»ortion as a> Man is ricli any given Fine is 
a sliglii Punishment, Ix'causc h(^ can easily }my it ; but any give.n Period of Iniprisoiimcnt 
is a. severe J^unishment, because it deprives liim of all his hahiinal Enjoyments, which 
art* many. In ]>j-oportioii as a. Man is ])Oor, any gi\en Fine is a severe Punishment, 
because of the Sacrifit;e whicli attemls the Payment of it ; any given Period of lui- 
prisoiiinent is a slight Punishment, because the liabitual Enjoyments of which it tleprivofl 
liim are few. 1 can call to Mind but One Case in which this does not hold, — that of 
a Misei*. 

(hlAPTEU 

62. Tliere should, 1 think, be a Proviso added to the End of this Clause us follows; 
‘‘ Provided that when an Offence is comniittetl througli Error, that EiTor dixes not 
“ consist in believing that the Law commands something to be done whicli in truth it 
** does not eominand to he done, but consists in believing in good Faith the Thing or 
** P/*rHon wliieh is the Object of the Act to be a. difi’ereiit Thing or Person from wliat 

it really is.” E\tiry Man is respnisible for knowing what the Law really is before he 
presumes to act in execution of it ; but no Man can guard against occasional Mintakes 
about Things ami Persons. In the Cyase of Illustration (6), if A. arrested Y. or Z, by 
Order not of the FJourt but of an European Gentleman of the Station not having 
Autliority to order him to iki so, believing in good Faith that the said Gentleman liad 
such Authority, A, should be punished, because lie was responsible for limowing that the 
Court alone had Authority to give him the Order , 


Right 
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lihjhi of Private Defence. 

74. I would add a Third Sub-olaiine : ‘‘ Also to aecure and deliver to the la areftt 
“ Officer of Justice auy Person whom lie secs in actual (Joinmission of anytliiug which 
“ is an Offence under this Code.’' Some such Provi.siou .seems to mo re(|uired tf) make 
the Eight of private Defence useful to the (kanmunity, and this appears as natural a 
Place as any t<i introduce it. 

75. (Thiid) I would alter the wording thus: — “Tile Right of j>rivat(^ Defence in no 

Case extiifids tm^infliciting such Harm as the ltdiictor at the Time of intlicting it must 

have known to lie imm* than was neemsary f<»r th<; Purp(»se of l^denee and of 

“ securing the Offeutler.” 

The llestriction Jin its present Stale I think will do the greatest llarni. It is veil 
and truly said in Note 1).* that the Peojile of this Counl ly are too little disposisl to •Pagi \u 
“ lielp themsolves and that we sliould rather ‘‘ rouse and toicouiuge a manly Spiiit” 
among them than multiply Kestrictious on the Exercise of the lliglit of Self-defence.” 

But the Third lleslrielitm in Clause 7«‘> woiUd, T a)n pcjvaiaded, not taily multi|)ly 
Ee.stri<;tions o3i hut practically ainiihi^ite th(' Exercise of that Right in the Nf)rt)it‘rn 
and Oeiiti*© Divisions of tins Presidemy, whieh constitute its larger Half. Under this 
Restriction a Questiou might 1>6 raised in every of .Resistance to an Atta(‘k of (iang 
Itohhers and Honsehrt'akers. whieh .liesistance w.ns altemltsl )»y tlu* l)t*atli or serious 
personal Injury of any of the Assailants, whether or no jisss 11 arm \vouJ<l not have been 
suflicient for J)erence; mid t)ne or Two unadvised Decisions (Decisions founded very 
likely U}K)ii the jmrest and l>est Motives intheJmlge ; ami c.onsidtu ing how bred and 
qualified, — 1 ouglit to .say, ]>erliaps, urujualitied, — are many of thos(‘ who in tliis (kmntry 
perform the Euiuitious. of Judges, who does not s(‘c tht‘ ( xlreme Probability of such 
Decisions), -One or Two umulvised Decisions jiimisliing a Man foi* ]ia\'ing exceeded his 
Right of Stdf-defeuce, or even sending him up to the Criminal (Vmrt charged with 
having done so, though lie was afterwards acquitted, would imprint su(‘li Terror in tJie 
Minds of the People that tljey would be inon^ unn si.'.ting tlian ever. I hold this Point 
of encouraging Ut‘sisi.ance to lawh'ss Attacks to be of immcMtsc* importamu* ; Onci of tbc* 
main Hinges on which the iuterual Well-being of P)ntish India turns ; the Om* only 
Thing to whieh 1 look for re-estahlisliing Secairiiy of Person and Properly, whieh is far 
from being now enjoyed in many of our Provinces. I'iu' Effect oi lh itish Dominion ii]>on 
the Social State of India has been like liie Eti'ocl oi' a ( 'lu inieal Ali.cM'at ive. Tt lias 
decomposed tlui whole Mass, and oeeaaion(‘,d it !•> assume new rorms. 1'he Decom- 
position is complete, but the mwv Forms are m>i y('t fixed nor perfected. All the ancient, 

Holds of Native So(ueby are loosed ; its Moiin<ls bi*(»ke down ; its Ties rlisruptt'd ami 

.severed, and it is m^w in a Transition State. The Succe<hineum,s are yet nnibrmed ; are 

at least unconfirmed, ami unrooted in Affection or Prescription. In such a State all th(‘ 

bad Elemeiils of Society .spring into Action and lulluenee, becanst* lightened fiom tin* 

Restraints of the old Regime, and not yet l>rouglit inlo continuous or efiicient (’\)ntact 
with those of the new. Tinea there la the nuforfuiiate FHVet of the Derilaration at Mie 
Time of the permanent Sett lenient/ that the British Government took u])ou ii.sidf the 
Mai lit ena nee of tlai Police and tlie internal Protection of the Country, which the Per>jde 
generally umlenstaiid to mean that when they have once |)aid their Rtwaume they have 
nothing more to do but to sit dowm quiet (which is their dear ^)(^light), and God and the 
Company will do everything else that is ueeessaiy for their Proterction and ( Danfort. 

To this is sujieradded the Fear of being lialde to Punislnneiit if th(‘y W(»uml or kill a 
Gang Robber or Housebreaker in Self-defence. I laboured no Point so much wlnh* 1 was 
Magistrate, of Cuddapa as to a.ssnre them that this Fear was unfounded, and to convince 
them that no Government could effectually jirotect thosc^ wdio would do nothing to 
protect themselves. The Effects Avere in tlie course of a. f<*w^ Months Six Instaiiecs of 
brave and successful Resistance to formidable Gangs (»f Rolibers. Th(‘ Particulars (>f 
thcbo are inentitmed in my Police Report us Magistrate of (hi(lda]»a f(»r l<So(l. The 
oldest Native Servants in the Cutcherry could remember only One or Two *|‘)re\ ions ones 
since the Coiiqmiiy s Govomineiit began. Robbery by open Violence and llonsikrt'aking 
are the Two staple (JriiiKis of this Presidency, and no One wlio has not b(‘(‘n ])ei*Monally 
and much conversant with the People can conceive the Extent to which the Snfi'ering 
or Fear of those embitters their Lives. To think to kcej) them down by uii increased 
Establishment of Police Peons is mere Foiiy ; an Instance may occur here and thei-iy in 
which such Means appear to produce such an Effect ; but to rely on sucli Meuu.s is 
Madness. The People must be excited and encouraged to help themselves and one 
another. This, and the Reanimation of the A’illage Institutions, are the only solid 
Grounds of Hope. • 

77 ami 80. Under these Clauses you might lawfully cut off a Man's Arm or Leg and 
Tliigh with a Broad Sword, if that was Uie only Way by whicjb you could prevent his 
sh()viug you, oa* running off wifcli your Slipper which he had thieved. These Clauses 
seem mu<jh too compreheasive. The general Principle seems to he that the Hurt vdjidi 
imiy lawfully be cnusetl in resisting an Offence, or a-jipr^lumding the Person who 
attempts to commit it, ought never to exceed the PimishmeiR of the Offence if comm i Med. 

81. (First Sub-clause) f Till the (Jlfcnder lias eftWted his Retreat ” seems too vague. 

What’s the bViterion of an Offender having effected liis Reireal ? 1 w^ould otnit the 
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^ to &»di ttiM Offoiulflr 4o 

1 ird^>(id io the End oMl^,ihootxA and ThW ^ tto 

‘^'■''Offeiww i« ddiveted to ati '0jfBoer of Justice."' / , '‘'"f-'' ■ '*> ; v' ^ '' 

Hie Business is not done till this hih^^been doiTe ^ ;>tTSre b^wt ^BToiW 

to do it arc those ifvHko ^.e the Offence cmijinil^ja, aitd!^ 

Homi^de, even by a]>nvate Pejsoji in at^iptpiqi*t0‘4a^e/4^^^ Fot(^ 

wIm) resists, is by thuJUiw of Engfenddus1^lftttblfe;fe^po%^iid|et,i includes 

all the gi’avcr OlteiM^, “ ^ ' 

A 

Thjiif/ whole Chapter ap))earH to me deficient in Clearness, 4hd^contain3f^ 
siderabljj l)eparture.s fr(nri established Principles, yet tfiere is no explliiator^ Note. 
Example : When the Offence, previously abetted by Instigation, Conspiracy, lOr lA id, is in 
eonsecpiencti actually coiinnittcd, the Alxittors are made punishable the same aiftthef actual 
Committer. »So far, ho good, I'his is the old of EngJjMd, aaid is restored byi^the 
7 & 8 Geo. 4. C?ap. 29. It is also the Principle of Code (Cla^p% jnd 

seetUH founded \n Truth ^ind Nature. ''But if the not actually coiiftnitf 

not see that any Principle is lai<l down or*^|jpllowed refq^eoting the Iftnn^^iiuent. 
(Jlauses 90 and 91 iv-spect each %j)articular Case only ; and it is|j|iot perfectly xdear that 
in these (.Jases the Thing abetted is supjHmed not to have l)eeu actually dona By the 
1 1 lustration to (lause 90 it would seem that the actual Commission of the Peijunr 
/> eontemi»late<l as an Alternative ; bnt in this Case that Clause is inconsistent with 
Clause 88. Clause 88 providing the full Punishment of Perjury tor the Abettor; 
(clause flO o)ily One Quarter of the longest Term of Imprisonment lor Perjtiry for the same 
Offiuice aggravated by the actual ]>elivery of a Bril>e. It (ian seanMjly be intended that 
the J^osM of the Amount of the Bribe should be a Substit\ite t<»r Three Quarters of th<5^ 
Tinprisonment, as the Amount of the Bribe can l»ear no assignable Proportion to the 
ImpriHonment or any Part of it. 

93. I'he Act hero contemplaie<l is puinsluHl by nut more than One Quainter of the longest 
Period of Imprisiuiment for the Oflence if a<*iua]ly committed. But the Ljiw of 
Knglaml makes the Doer a Principal in tlie SccM)nd Degree, and ])innMlmble ihej^anie as 
tlie actual Committer. This Provision of tlu' old Law of England is restotid by the 
A(‘t of the 7 & 8 Geo. 4. Cap. 29., respecting most Felonies, ami it is extended also to 
Misdemeanor. I see no Keason for the Ltniicncy. 

( 3ause 101. This C'lause should, 1 think, be transferred to C chapter 8. Public Servants 
will naiurfdl}' be most familiar with that Chaptej*, uddeh ought, thenffore, for practical 
(^>nvenicnce an<l Use, to contain all that atiects tJiem as such. 

Excejition, 

107 . This is a great Departure from the Principles of English Law, by which even a 
Husband, a Son, or Brother may not harbenir a Feldfi. None but the Felon s Wife may ; 
and even she not on the Ground, of near and dear Connexion, but I>ecauae she is 
.suj>posed to have no Will indepemlent of her Husband. This Exf^eption appears to be 
taktm from the French Code ; but there it is not near so broadly Jaid down ; the iuptraiy 
indeed is the Rule, and the Cases in which the Harbour is allowed are all Bpeci^ 
Exce])tions, 

1 see nf>t any sufficient Grounds for this Principle. 1 can find no Trace of it in the 
In.stitutes of Menu ; and Chapter 7, Article 335, according to Sir W. Jonea's Translation, 
.seems in <lirect Opposition to it. 

n)cse ObseiwatioiiH ecpially apply to the Exception in Clause J24, Chapter 6, and 
177, Chapter 9. 

CnAPTKJi 8. 

1 sliould prefer the following as the Title of this Chapter : “ Of Offence by public 
** Servants as such." Several of the Acts made punishable in it cannot, without 
straining the Term, be called Abuse of Authority. See Clause 147, 149, &c. Clause 150 
should come under Cheating by Personation ; not in tliis Oliapten The Offence is not 
more likely to be committed by a. public Servant thipt any other, but much 
less likely. >4?^ 

There i.s mucli in this Chapter which depends on the Code of Pro^jedure ; via., how 
and before what Triljunol the Offences punishable by Clauies 141, 142, and 148 are to 
btH prosecuted, and who is to exercise the Powers inferred by Clause ^149, and what 
previous Cheeks should be estnblished in all those Proceedings. 142 and 148 arejpiot 
likely to be often acted upoff under this Govseirmnent. Section Regulation XlL of 
1802, and Section XlII. Regulation Y III. of Ifilfi, of the Madras Rc^uUtiona, which 
contain Provisions concerning similar OffonceS' Iqr Judges, Registers, Sudder Amoens, 
and District Moonsifl's, have, I believe, very seldom been so. 

If Section 149 is (as appears) to include the covenonteil Civil Bervobte of the Oom- 
))any, it would frcf[uontly cause a terrible Explosion when it u'^s acted upon, and have a 

, . very 
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X;41m ttiapoii&d m thi^ i^at ilie Okase^^ 

i^iibfcter left to the J^imsr&Hotk of 'Ofovi^nam and the .Hea4« 
always fine their own Servants without any Law^ for the 

Oajdmdt 9. 

ffon^timpta of ^Auth(frit^. 

156. I wotdd suggest the Addition 6£ the followii^ Words after “same — “ by the 
« Pjwriod fixed, ft# iuch,^ Production or I>elivery, t without reasonable Excuse, to the 
« Satisfoctiion Ipf such public Servant or Bady of public Servants/" As Hhe Clause at 
present stands^ imniense Delay and Obstmction of Business might be caused with 
Impuni^ l^y a Holder of a Document unwilfing to produce it. 

Chapteb 10. 


Offences against Public Justice. 

196. There appears to me a little ©bscurity here. What is there to distinguish the 
“ Deolaratioii made and subscribed ” from giving false Evidence as defined in 1 88 ; and yet 
th6 IS punishable by qatily T Wo Years Imprisonment, the latter by Seven. It 

should be edtplained what Sort of Deolajution is meant, as a soleiim Declaration is in 
common Use in this Coi^pitry as a Sancuob tantamount to an Oatli. 

197* I would leave out the Words “or causes any Interruption/' Such a Power ha 
tbM^ convey would often be a Sword in a Child's Hand in tins Country. Let us 
remember who and what the Judges, as defined in this Code, often are and must be in 
this Country. Very yoimg Englishmen, fiill of the Conceit of their own supposed 
' Importance and Dignity, and their vast Superiority to the Natives (a Sentiment, 
however unhappy and unfoimded, very, very common). Sujipose a rustic ignorant Native, 
smarting under a real Grievance, enters a Court with a Petition, and calls out for Justice, 
as they often do, when the Assistant Judge, Register, or Acting Judge, or perhaps Judge, is 
just considering some knotty Point, or a contradictory Set of Depositions about the same 
Thmg, and naturally very unwilling to be disturbed. Who does not picture to liimself 
the following Scene as natural ? “ Whtit s that Man making a Noise about ? Tell 1dm to 

“ be quiet/' “ He's brought a Petition." “ This is not the Time to present it ; he must 
“ wait. Itm busy." “ He says Ids House will be sold if* the Petition be not taken, and 
“ an Order passed." “ Tell him to go and present it at the regular Time." The 
Petitioner becomes a little noisy, because the Matter is one of prcssiiig Importance to 
him. “ Confound the Fellow. Coinndt him under Clause 197 and tlie Petitioner goes 
to Gaol. This is no Caricature. 

Chapter 11. 


Offences relating to the Revenue. 

There is a great deal iu this Chapter which appeans to me to require Explanation and 
Correction. The first thing that strikes me is, that the Penalties ai’e a good deal severer 
than those of the Madras Regulations. The liighest Penalty for Smuggling in tliese is 
Confiscation of the Thing smuggled, or treble Duty. For other Frauds on the Customs 
there is. Fine (unlimited) ; and in case the Fine is not paid, Imprisonment, with or 
without Hard Labom*, according to the Rank of the Culprit. Irnju'isonment is in no Case 
adjudicable as an original Penalty for Smuggling or any other Fraud on the Customs by 
the Madras Regulations, nor is it by the 3 & 4 W. 4. Cap. 53., which, with a few 
subseqTOut Modifications, contains (I believe) the present Law of England resf)ecting 
Smuggling. Confiscation or Fine is the Purdshment in every Case ; and no Mention at 
all is made of Imprisoiuuent, except in One or Two Cases attended witli Violence. But 
ih this Chapter we Imve the Offence of Smuggling punishable in every Case with Tin- 
priUimment, which may extend to Three Months, or Fine, — wldch may extend to an 
Amount equal to Five Times the Market Valxie of the Thing smuggled, added to 
500 Rupees, or both, — and this too besides Confiscation. (See Clause 229.) I doubt the 
Propriety of Imprisonment as an originaDPunishment for Smuggling in any but a few 
very aggravated Cases. The Remarks upon this Sulject in Chapter 33 of Beccaria (wlio 
evidently does not underrate the Criminality of Smuggling) appear to me very much 
to the Purpose. There is One strong Argument against making Imprisonment tlie 
stated Punishment for Smuggling ; viz., that the Offence is very frequently committed in 
this Country by Traders, upon whom Imprisonment inflicts a much more serious Evil 
than is* Contemplated by the Law, in the Derangement of their Concesrns consequent upon 
their personal Management being withdrawn, and Loss of Credit. 

^13. For the Words “ in order to " I would substitute “ which is used solely for." How 
is it to be known *^n order to " what Fue|K>se a Man makes or luis»iu liis Possession any 
Implement, &o. ibat may be used, as most may, for Twenty different Purposes ? Scissors, 
Waxcloth, and Sealing Wax ore generally used in order to pack up smuggled Cloth and 
otner Goods ; but how can it be loiown, in any particular Case, whether they are made 
and kmt for tfant Purpose 7 Great Yesiation and Injustice might be the Consequence of 
such a Law. 

(263.) a 


215. I would 



( 118 ) 

215. I would Ineert after the Word Possesfidou the Words without totisfiictoiy 
Cause shown." Persons may easily in poasession Things without 

knowing it, or for a good Motive, and ma 3 ’^ not be able immediately to me£e them over 
to the proper Authority. v 

2)6. After the Words omits to put such Mark on spoh Article " l' would insert the 
Words “ for Twenty -four Hours, or before the Article quits liis Possession, if that be 
sooner than Twenty-fonr Hours after it came into his Possession." There must be some 
reasonable Time allowed for obeying the Law. Suppose a Merchant to receive a Cargo 
of Goods in Two or Three ljundrod Bags, on each of which Bags he was bound by Law 
if> ]iut a Mark, and the OoodN to arrive by successive B^>ats or Bandy Loads through a 
wliole I)a 3 % thA Work of putting the required Mark on the whole Number landed in the 
Day would not probably recjuirc an Hour, if done all at once at the End of the Haj", 
but might detain the Marker from any other Work tlie whole Day, if done as each Load 
arrived ; but if left to be done at once at the End of the Day, as Common Sense and 
Convenience would dictate, supposing a Custom House Officer to look in ^bout Two in 
the Afternoon, and find 200 Bags unmarked, wliy the Penalty of this Clause might be 
c^^xacted. 

218 and 219. The Remark on 213 applies to these. 1 would omit from both the Words 
intending or kru>wing it to be likely tliat the same may be used," and substitute in 
botli the Words which can be iLsed solely." 

221. The Remark ou 21.5 a]>|)]ies here. 1 wopld add after the Word ‘‘ Possession " the 
Words “ without satiafactorj^ Cause shown." 

Cuapteh 12. 

Coin. 

Th(‘ Arrangement and Wording of several of the Clauses in this Cha}>ter seem to me 
n.iinatnraJ, ami liable to mislead. In 232 and 233 we have first a Ih4nishnient for 
count<M‘feiting (kmi gcnerall}", of from Six Months to Three Years Imju'isonmeni, then 
for c(aintcrfciting tlie King's or t^ompaiy's Coin of from Two to Seven .Yefu*s ; but 
counterfeitir^g (/oin in getieral includes, counterfeiting the Kings and (iJompany's Coin. 
I venture to thitik that the following would have been a far clearer and more natural 
Arrangement : 

“ Wla^over counterfeits the King’s or Company s Coin shall be punished, &c. Whoever 
countcirleiis C^»jn, other tlian the King’s or Ckmipany's Coin, shall bo punished, &c." 

In the saiiK*, Manner, ami for the same Reixsons, I would amalgamate 234? and 235 thus : 
“ Whoever makes any Die for the Pur})c>se of counterfeiting or enabling any other 
Person to couiitt‘rfeit the King’s or Com])any's Coin, shall be punished, &e. Whoever 
‘‘ makes any Die, fre., any Coin which is not the King's or Company’s Coin, shall be 
‘‘ jninished, &:c." 

In like Manner 238 and 239, 240 and 241, 243 and 244, 246 and 247, and 251 
and 252. 

In 236 and 218, for the Reasons given in my Remarks on 213 (in Clinpter 1 1), I would 
let) ve out the .Wonls “ witli tlie Intention of employing the same," and ‘^intending to 
employ the same,” and substitute the Words “which is used solely.” I see no Reason 
why the same Distinctions of Punishment between Offences against the King's and 
Company’s Coin and Otiences against any other Coin, which is observed in most of the 
Pro visions of tliis Chapter, should not Ihj observed in this Clause aiK^Cfiause 248. Many 
of the Implements used solely for coining are equally applicable to inaking eveiy Sort of 
Coin, but many, such as the Stanq) or Die, are not ; and in respect of these J||^t the 
same superior Pn)tection might ho afforded to the King's and Company^ a Coin as in 
other respects. 

I would alter 243 and 244 thus, “ Whoever, without satisfactory Cause shown, continues 
for more than Five Days in poss<5ssion of counterfeit Coin, and does not deliver it up 
t.o some ]>ublii^ Ofliccir, if the said Coin be a Counterfeit of the King's or Company s 
‘‘ Coin, shall be punished wdtli Imi)risoiiment of eitlier Description, wljich may extend 
to Tliree Years and must not, be less than Six Months, and shall also be liable to Fin© ; 
“ if tlie said Coin be a Counterfidt of any ertlicr Coin than the King s or Company's 
“ Coin, shall be jmnished with lmi>risoiiment of either Description, which may extend 
‘‘ to One Year, and must not be less than Two Montlis, and sliall also be liable to Fine." 
Tht‘re ought to be a I’rovision in the proper Part of the Law requiring all public Officers 
to receive, and send to some proper Superior, and give a Receijit for all counterfeit Coiil 
Icmlerecl to them. I prefer the above Provision to tliosc in 243 and 244, becfiuse it is 
so much more definite, and at least as effectual ; I sliould say more so. The Object 
iso to extirpate counterfeit Coin from Circulation, and the most effectual Method of doing 
this is to make it penal for any Person to have such Coin in his Possession for more than 
such Time as may suffice to deliver it up.- 

(Signed) Q. J. C-tVflA:MAJOii. 
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Lvvwsf, Esq., the 4 ^ 0 ting Seccmd Judge. 

^ ^ have the Honour to aubnut on the Penal Code 

VaU ^ he part embrace those Subjects on which a Residence of some Years in 

India* in the public Service has giveJi me the Means of particular Observation 

2. The Coae takes the most enliglitened modern Codes as a Guido, and aims iu till 
up their Defects ; it sends forth the ^-eatest Intelligence of modern Times in In<iia, and 
exhibits an extended Acquaintance with the Country, the People, and the CircumsianceH 
for which the Law is required, regarding tliose general Considerations on which the Pr(^- 
prlety tmd Justification of all Laws must mainly depend. « 

0. The Nature of tlie Rule and Govemment, the Religion and religious PrtjudicoH, the 
Customs of the Country, its Superstition and Ignorance, relative Gondition and Rank in 
Society, have all been consulted ; tlie Interests of Individuals, uiireeognized as Rights in 
other Codes, are acknowledged ; a Spirit of Impartiality marks its ruuishineuts ; the 
Means of making Punishment reach the guilty are made manifest. 

4. In its Penalties the Relation between the Crime and tlie Punialnneni is consi<lercd, 
and the Fitness of the Punishment in itself, looking to its EfTect on Society us well as 
on the Criminal ; the Motive which urged the Offence is met in the Punishment ; is also 
appoiHbioned ; relative Quilt arising out of a Connexion witli the Oficiicti being distinguished 
from the Offence itself. 

5. Its Views of ffumaiiity are superior. TJiere are but Two Offences punLshahle with 
Death ; one of them Murder, the other an Otlenee imn itabl 3 ^ leading to Murder, wliile 
numerous other Crimes, Capital umh'T the Law 4>f England, have milder PiinisImieiitH 
awarded, according to a more enlightened Experience t>f the Guilt, uml the Tendency of 
.Severity to lea<l t<.> fresh ami liiglicr Crime. 

6. This Limitation in the Punishment of Death is in unison with the Feelings of the 
People, and with the (himinal Law best known in tJu* East ; it is also in cruieurreiico 
with the Laws enacted by the local Government. 

7. Dy the Mahomedan Law, Capital Punishnu^rit is confined to Ifurder, Treason, and 
Rebellion, and to such Oflences as, with gi*cat Siauhlanee of Reason, have elsviwhere been 
deemed to involve as much Guilt as Murder, and i.o call for the same Penalties ; but inhere 
is no sporting with Life by a long Train <^f Capital Chimes. No Code is more careful of 
Life than the Mahomedan, nor is iliere any wliose Brovisions are mort^ founded on Reason, 
though that Reason, according to moi*o recent Judgment, has been jH'onoiuieed to be 
sometimes had, nor lias any Law been found more cflieient in the IleprtNssion of Crime. 
Whether its Punishments, which havtj been tlenounced as sanguinary, were better adapted 
to the Country and its Poo]>le, or that the Means of carrying the Law into edeet were 
better plaimod, certain it is, a Result followed them which has not been attained in Times 
more recent. 

8 . By the Regulations enacted by the local Government iljere ai’c but Two C./apital 
Offences ; one of tluMU Minxler, the other repeated Robbery undta' Cireiim stances of gi'eat 
Violence; 2d Clause, 4th Secti(m, loth Ih^gulation 1803; the last an Award at the 
Discretion ol'tlio Foujdarry Adawliit, a Tribunal b4‘fore whom llie Ollenet* was not tried. 

9. One of the Objects of the Code is to bring every Offence witliin a. legal Defiiiit.icm, 
and to establish a System whose Provisions shall reacli the Understanding, and by a 
Course of familiar Example to remove the Uneeriaiiity whicli hangs over llie Practice 
of the Law. 

10. The Tendency of this Endeavour is to eurtail the Discretion of the Juilge, and to 
confine th^iPowey of A<ljudieation to tlie Bench whieli tried the Offence. If this should lie 
the Consequenec, One of tlie worst Parts of our System will be got rid of, ns well as much 
Uncertaiuiy of Punishment, the Influeiiee of Avhich is felt in the State of CJrime iu t!ie 
Country, and is perliaps tlic only Evil which is chargeable (Jii the Law itself. 

11. In entering on a Discussion of the Penal Code, the Inquiry wliieli first suggests 
itself is the Necessity of a new Law, and whence did it. arise ? Is it that the Statt.* of 
Crime iu the Country, owing to the intrinsic Ra<lness of the present Law, demands a 
new one, or that the present Law, not Laving ha<l fair Play, a Rtnnedy is sought after in 
a ne^w Theory ? After much Deliberation, 1 luive come to the latter Opinion. 

12. It is of much less Consequence to the People of India to be assured of a ]iew Law 
than of the Means of carrying the Law into effect, be it what it may, for bad Laws soon 
COtTcot themselve^s. The most enliglitened Code in the World woubl confer little if any 
Advantage beyond the jjresent Law, unless it should liave the Advantage of more 
efficient Means. 

. 18, As a Theory, tlie Sujiei'iority of the Code will not, I think, be disputed ; for it 
seems to embrace all that is of worth in. the prtjsent Law, with the Result of more reet)^4. 
Xntell^ence added to it ; but we know little of either, except as Tlieories, It is not in the 
Power of any one to say that the present Law would not have Answered its Purjiose liad 
it been well applied ; and it ia an imiiortant Question, wliatever Accordance there may 
and must be in the Principle of any Two Penal Codes, *whether among an ignorant 
People, accustomed to the present Law, it were not Ixstter to graft on the old Stock ; 
whdtth^t the Labour expended in the Creation of a new Law had not been more 
profitably devoted to the Repair of the old 
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Th^tteift to the Mean4 Otaiki^ hm' «l!l6oee<l^ db^^e 

Imjbrovement. Crime and Imptmity prevail ae mueh it ASfc maire thuji ever. ' Braih 
IxmtsieneeS) it is true, Imve come into c^ration ; q^fude Koticme bf liberty have epivm^. 
up in the Country ; our Forms have anniWlated the Strength of the Kaw, and rexnovea’ 
many of the Restminis which before existed. Modelled in a Ijand of Lib^y, they Rave 
been applied to a People imbued with all the Views of Despotism ; they have tatight hbw 
to evade a just Obligation, and how the Law might be employed as an Instrument to 
oppress ; they have encouraged Crime by laying o])en the Means of Impunity. 

1 (), The Substitution of Revenue Heads of Police for Darogahs and the Transfer of 
the Office of Magistrate from the Judge to the Collector was a Gain in Theory. The 
Separation of tlie Judgci who tried tlie Offence fi'om the Power that committed it was 
more in accordance with Justice toward the Accused ; but it was a poor Result which 
tlirew the Labour on a Fuiictiomiry whose Haufls wore already full ; it gave Justice to 
the Accused, but none to the Public, and this is the Complaint whiclx is made against 
all our Arrangements. 

16. Under the former System Punishment was more certain ; the Offence passed 
direct to the Judge. The Intrigue which now intervenes between the Arrest and Com- 
mitment did not them take place. Celerity of Proceeding was a Bar to the Perjury which 
now stands between Trial and Conviction. Despite of Errors in Theory, it is quite 
certain that the Ann of Justice was more efficient. 

17. With an Agency unecjual to the Wants of the Country, our Judicial Arrar^- 
juonts have all tended to throw Obstacles in the Way of Business ; Fonus have multiplied 
as Business lias increased ; the Means winch the Country afforded have been ixeglected ; 
the Wheels of Justice an* clogged in its Departments. There is not an Officer in any 
liisirict who has not a Weight of Duty cast upon him which it is physically impossible 
for liini to bear. 

18. When tlie Justice of the Country has been called forth, its Operation has been 
more teiTible to the Aggrieved than to the Aggressor. The Criminal never got more 
than his Due, wliilo the injured Party always got less. Practically, there was neither 
Veng€?anee nor Compensation in tlie Law. 

19. The Code jirojjoses to unite these Principles, though the Merit of the Invention 
dries not belong to its Framers ; it is to lie foimd in some of the Rc^j^lations of the Local 
Government, and also in the Mahomltdan Law ; the Principle obtained in the Country 
before it came umler Bt itisb Rule, and its Disregard has been a fruitful Source of Oom- 
]iladnt against our Judicial Arrangements, 

20. In a Country, sueb^as India-, where the great Majority of the People are poor, and 
unable to sustain the ordinary Expense incident to the Maintenance of theii* Rights, 
where choaj) Justice is the only Justice, the Principle should be carried to tbe utmost 
Limit ; it should be prompt and complete Justice at the least possible Cost to the injured 
Party. 

21. TJic Difficulty of getting at the Law lifts prevented injured Parties appealing to it. 

Peojile Ijave shunned the Courts, because they could not endure the tardy and expensive 
PiMcess wliicli It^ads to them. The Means which the Magistrate liad in his Hands of 
ficquaiuting himself with the State of Crime in the Country under his Superintendence, 
and with the Causes producing it, have been arrested by the Introduction of Forms and 
Processes incompatible with the Object. In this Way he has lost liis Hold on Crime ; he 
sees little first liand ; his Sujierintendence is the reading of a Record ; personal Inquiry 
is out of the Question ; every Case must be examined by liim with a detailed Record, in 
order that the Means of Apjieal may exist. ® 

22. Our Forms contemplate Ten Magistrates where they find but One. It is not the 
Law that demands Alteration ; it is Means ; these should provifle a meedy and con- 
venient Justice, administered after a Manner suitable to the Morals and Condition of the 
People. If our Arrangeiiioiits are of the procrixstinating Nature of the present ones, we • 
theorize and legislate in vain. Intimately connected with the Administration of, the 
Criminal Law is the Mode of Proceeding in our Civil Courts. 

23. Out. of tlie Delays of Justice, and the Want of Justice, as distinguished firom 
jKisitive Injustice, proceed a large Portion of the Crime of the Country ; the Remainder 
may bo divided betwcion PoveHy, Ignorance, and the reprobate Character of a public 
Service practically without Control ; tliese together, acting upon a People of light moral 
Priuoiple, have jiroduced a Degree of Profligacy and Demoralization in the Country 
which was utterly unknown before our Rule existed. 

24. Among the Objections which have been made to the Penal Code, the one which 
has obtained most Credit is its Universality. This Objection was calculated to., tell 
upon certain of our Fellow Countrymen at the Presidencies and among the People of 
England, who are accustomed to magnify in Indian Affairs in proportion to their 
Ignorance of them ; but it was not one which could have any Weight with those who 
had any Experience of the Country and of its People. 

25. Not to say that the Principles of Justice must everywhere be tbe same, the Ineo]!)/» 
gruities which the Code has to encounter are as mimerous in a single Preddency as in the 
Three united. Mahomedan, Hindoo, and Christian, wherever they exist, are subjoit : to 
One xmiversal Law, though that Law is interprd^ hx every ^iUage according to 



^ in th^iriluteivoime with 

ikt O^t^. &11 .tm(te 4rlie Qp^iion o( 0^0 gexmrvA. Principle. 

a6. ObJeotioW^ might with giw*«r f<mB be nr^ against the ancient 

La^ of &tX20m^* fTt^. aro Customs ampag the Hindoos whio^o Laws recognize ; 
there ; are ’l>y i^beir Lawi andi these are more jealousy upheld than many 

whidt have the 

27. It might with just Qrouixds be questioned of the Code whether it does not go too 
far in its Support to the Vices of the Country, and whether it does not uphold them to 
the Prejudice of the People, regardless that Society is in a State of Progression ; whether 
it does hot retard rather tlian promote the Course of Civilization ; but it never can, I 
tliipk, be a Question with any one who peruses those Parts of the Code wluch relate to 
•the Religion, Caste, the Character, and Habits of the People, whether it is not positively 
in greater Accordance with the existing Errors than the present Law. 

28. Clause 14*1 of Chapter 8, on tlie Abuse of the Power of public Servants, admits 
the Receipt of Presents, according to the Custom of the Country. The Man who gives a 
Bribe to the public Service, according to the Custom of the Country, is exenipte<l from 
Punishment (Notes, Pages 36 and 87), being liable only in the Case contemplated in 
Clause 88. 

29. The Degree of Coiruption which is here imputed to the public Service does not, I 
believe, exist ; but, encouraged by Impunity, it doubtless soon will exist. The Law is 
one which places the Centre of Justice in the rich Man s Purse. 

^0. The Custom of making Presents to Men in Judicial Authority has existed in all 
Countries in proportion as Times were barbarous and the Peoj>le in subjection. The 
pbmet has been always tlie same, viz., to conciliate the Judge, and push on the Cuu>se. 
A Tray of Fruit given to the Judge is not a Bribe in the ordinary Acceptation, because 
there is no imjdied Engagement for the Quid pro quo, as in the Case of a pecuniary 
Oratification, but the Influence expected is the same. I'Jio Object is to procure a 
Benefit at the Expense of an Adversary ; but for ilie Suit there would be no Fruit. 

31. Lord Willuim Bentinck forbade the Receipt of every Description of Present ; and 
the Prohibition was hailed as a Benefit hy the public Service. It was, Ijowever, but 
little enforced at tlie Time, and has since been forgotten. There are few Euri»peaUH, liow- 
©ver, who would not gladly bo relieved from the Obligation of submitting to (Jc>urtesies 
of so doubtful a Character. 

32. A Pre>sent of any Kind from a Man great in Rank au<l Station to a PerHon gioat 
only in his Office is capable of creating an Impression uui{ivT)urM.blo to Justice in the 
Mind of the Juilges, and to the Character of Justice in the Mind of the Bystandca*. The 
Suit might be between a Zemeendar and One of his Ryots ; the Custom of the Country 
would permit a Present from the Zemeendar, while the inferior Station of the Ryot wotild 
not allow of his approaching the Judge with a Nuzzer. 

63. We are not informod whether the Benefit accruing from the Payment of the 
Money con*ui)tly received is to become the Subject of Punishment to tlie (Jiver ; but 1 
presume the Negative, since the Motive which urged its Payment would also induce its 
Concealment. The Giver is in the Position of being obligcHl to receive the Profits of 
Corruption. Would it not be more consistent with Morality aiul more rational to arrest 
the Px'actice by a better Constitution of the public Service, and by a more efficient 
Surveillance over it, and to <leclare that a Man must forego an Advantage which he cannot 
ari’ive at excejit through the Means of Corruption. 

34. Clause 283 tends to confirm the ignorjxnt in Principles of Belief which ojierate to 
their Prejudice. Tlie Power to injure is believed to exist, because its pretended Applica- 
tion is met heavy Punishments, People will not believe that the Ooveminent have 
denoimced under heavy Penalties the Exorcise of a Power which is only imaginary. In 
England Sorcery was punished, as it was in France, as long as the Government believed 
iu its Existence. 

^6* In those Districts where the jiretendcd Power of imprecating the Vengeance of the 
Deity has been pimished liy the Magistx'ate, the Practice ami Bclif3f have extended ; where 
have been taken to expose the Cheat, and whore the public Authorities have 
openly discountenanced the Belief, it has declined. 

86. Sitting iu Dhurama (283) miglit be treated as a Petty Assault, and is not incompatible 
with the Definition (Clause 339) ‘‘ if he cause Cessation of Motion/' or it might be met 
by Clause 330 as an Attempt at wrongful Restraint. Tliese Acts ai'e capable of producing 
a temporary Aunnoyance, by a Play on the Ignorance occasionally foimd in Indian Society, 

might be met by the prompt Authority which tho Magistrate has over jwjtty Offences. 
The appropriate Mode of treating them would be the Ducking-stool ; the OfTender should 
be bjjila up as a Rogue and Olxeat, the Act being regarded ad absurdum, instead pf^ 
meeting with Consideration. 

87. A Threat founded on the same Species of Imposition (283 b.) ought to be viewed 
with reference to its Object, os Criming Intimidation (Clauses 186, 483), as an Attempt 
at Extortion ^Clause 870)^or as an Abetment (Clause 88), and punished according to tho 
ili^jurious T^aen^ of the Act instigated ; but the PunisWent should not be made to 
depexid bn th^T^alne of the Deity being invoked, nor shQtdd any absurd Alarm or Belief 
be hrfd tb exowe an in itsen ivrong* r.,. 

(563.) " Q3 


38. This 
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wiudu but for Penalties Arnold be ridicnlona The same OhMQMiitiion to UltMi|^ 

^5 and 487, exoeptit^ that in the latter Clause, the Panfahnwal the Objea^o^ 
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39. All these Aets, as they tend to a Breach of jmblic Tranquillity, might' he made 
subject to the Bulea 'which pro^'ide fo^ the Bepreasion of that O^enoo. They itedBh 
Evidence of Intention, hut ought not, 1 think, to constitute a distinxit O^Sehoe, 
Clause 136 siifficiently provides for them. 

40. lii the Case of a public Insult olfered to a Magistrate (485 h.) arising out of 
Business before liim, the Power of punishing for Contempt ought to iumish a llemedy. 
An Affront, such as hooting at his Person, would be unworthy of Regard^ and Severity is 
not necessary to gain for tlie Office Respect. If the Magistrate be a Tt^ant it is well 
that thx-ough any Medium he be exposed ; if he is not so, the Shaft is innocent. OtiTences 
of this Nature arc not common, and jiass away with the Occasion which gives rise to 
them. Respect to Authority is an Axiom and Vice of the Countrj^, the Impression of 
former Rule. 

41. An habitual Leaning towards Authority, together with a Character superior to 
<3fciose around liim, are usually sufficient outward Protection for a Magistrate ; and xw> 
Advantage would be gained to the Cliaracter of the Office nor to the People by the 
Fence of legal Euivetments, Clamour is a natural Species of ]>efenee, and sometimes the 
only available One, and though destitute of proper Foundation it ought not to ha 
punislied, imless proved to be the Resailt of malicious Machinations and Falsehood, . and 

^ intended for some ulterior and sinister Purpose. 

42. In India, where the Means of Redress from Opyiressioii have always been of the 
scantiest Description, Clamour and poymlar Assetriblages have been the customary 
Expedient. History shows tliey have seldom been carried beyond a bon& tide Purpose. 
They are far less guilty in their Purpose than many of the piddic Mootings which Mp 
tolerated by the Law of England- 
's. The Leaning of the C<><le is towards Despotism ; it is not then surprising that it 

should give En(H")uragement to Customs bjxsed upon Ignorance, still less that it aliould 
abound in Offences against public Authority. 

44. Tlio Objections to these Clauses, 43 and 44, ai’c veiy obvious, and the Reason^ 

found for tliem in Pages 4 and 5 of tlie Notes by no means reconcile the Mind to thenu 
They are ca])able of working Hardship, apart from positive Punishment, without producing 
any Benefit to the State. As a Means to bolster up the English Character they must 
quite futile. Tlic Chann whicli once floated round the Englishman has long since been 
disputed. The People of India well know that there are good and bad of all Natious, and 
that the Vices' of a single Individual cannot cany Defoiiuity to a wln>le Race. Neither 
does the Instability of our Emjure sanction a Provision so mucb at variance with received 
Notions of Libci-ty. * 

45. The Object in view w^ould be better secured by sending out of India Men of Bank 
and Station, whose Conduct, though it should not bring the Agents under the Lash of 
the Law, is capable, as proceeding from Parties in immediate Connexion with the 
Ooveminent, of furnishing an Examjde more injurious to the Character of the Govemipent 
than the worst Acts of Ollencc which occasionally exj)ose some insignificant Offender to 
legal Penalties. 

46. Clause 113 is, in my Jmlgment, wholly indefensible. The Ol jections to it are bo 
obvious and so numerous that it seems (yuitc unnecessary to particularize them. 

47. That some Standard was called for wdll be acdcnuwledged by eveiy one who is 
aequaiutod with the Difference of the Law under the Three Presidencies, of which the 
Preface to the Code, Page 5, afibrds Example. It is enough that the most important 
Principles are variously regarded ly different Authorities of the same Government, that 
a Difference of Punisluuent is <lispensed to the same Offence, to make it indispensable 
that an Assimilation should take place in support of impartial Justice. 

48. Something also was necessary to remove tlm Anomaly of a Christian Goverunifent, 
in Abandonment of its own Functions of Government, flepeudlng on a Code based OB a 
Religion op])osed to its own. Repeattid Innovation, it is time, lias much abridged the 
Practice of the Maliomedan Law ; but its Theory, grafted on our own Regulations^, rejtnaiBS 
the same in some of its worst Parts. The Adulteress is punished (See Reg. I. .AD. 1$18). 
according to the conjugal Views of Mahomed ; while the Adulterer, covering liiinself under 
various Forms of Marriage, is permitted to “ rpve free and unquestioned in the Patha 
of J(^ve.’' 

49. It is also- of some Importance that the Judge who tries and punishes )»hoiild 
have the Law before him, instead of being obliged to follow the Interpretati^ of 
an‘i)tlier- The Maliomedan Code supplies the Law where none other can be ibuud ^ jfit 
the Case, and in the most ordinary Offences, such as Theft, Burglary, Cutting PSid 
Maiming, Embezzlement, certain Cases of Higliway Robbery, &c., is appealed to. 

50. It may be objected to the Code that it refines and defines too much i thlat invite 
Attempt to classify and distinguish Offences it multiplies their Number, presenting \too 
iBiuQty Shades of the same Oftence ; it also, I think, creates needless pffemces (3di0, 841, 
352). . The JlngHah Law of Assault seems bettiar adapted for a OoiWtry^^h^ pe^ 
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^fiWce tmtri^--vOA a finite PuuMiment, awardable under a certain Htatute, to 
not Jtit proved. The same Principle is carried on in otljor Clauses. 

‘ iriiSI* TheJ^is an apparent Safety to the accused and injured Party in having a given 


PoiUt to prove; nut f|i matters of personal Aggression le^l Deductions are not often 
considereef. Few in India, wrongfiilly deprived of tlieir Liberty, would fool any Appre- 
haxision which could be oalied reasonable. It would generally be SubinisHion to a supposed 
inevitable Necessity, or ‘‘ War to the Knife ” (tliougli tliis very rarely). Whatever tlie 
3Bnd in view, whether tlio Captivity contemjiated wt^TO of a Chariicter to involve the 
highest Degree of Criniinality, or such as would but justify thts Fine of a DiroTn, a Law 
of this Nature seems to imply an Education *md Knowledge in the People which few 


rove ; but ^ Matters of personal Aggression legal Deductions are not often 


possess. 

63. Where the Aggressor is generally the stronger Party, ami where the Offenee of 
wrongful Restraint is frequent, and resorted to for tiie worst Purposes, it wonhl be more 
consistent with mtional Liberty to leave the .luHtificatirm in the Hands of ilje Jury or 
Judge, who are able to Judge of tlie Man and the Facts, than to throw the Onus of 
particular Proof on the injured Party. 


54 Similar Objection may be made to Clause 75, in the Case of the Wrong done by 
the public Servant, who has always an Advantage on his Side ; he has always a Number 
of his own Bo<% ready to stand forward in his Support, wliicli is not the Case with his 
Adversary, whose Friends are in general afraid to stir in his Boluilf. The Pei»ple of India 
are. already too prone to submit to Oppression under the Cover of Authority. Habitual 
Oppression and habitual Submission are, in fact, almost synonjmious Terms. 


'55. TJie most invigorating Principle that could be oommimicated to the People of 
India would be that of sttinding uj> for their Rights against all Aggressions. The just 
Demands of Liberty seem to require that a Man should be allowed to guard liis Person, 
at whatcvc?r Cost, the Onus being upon him of proving that he did not use Jiiore Force 
than the Occasion required. 


5G. A CoTicession might be made to the Grade of a public Officer, and a Distinction 
might be drawn between an Officer acting on his own Authority and when armed with 
the Warrant of a Superior. In the latter Case, Resistance should be deemed an Otfeuce. 
A Constable in England has the Power of Arrest ; but he is a diflerent Order of Being 
from those who perform the Duties of the Office in Imlia. They are low and ignoi'ant, ami 
frequently mex’e lustrunieuts in the Hands of the inferior Police standing immediately 
above tljem. Tho Code assumes a CoiTupiion on the Part of the jmblic Service which 
seems incompatible with tho Power and Sui)i>ort which it here derives from tlie Law. 

57. The People of India are so unalJe to comprehend the Right of Defence that even 
where Parties have been killed in resisting the Attacks of Gang Robl)ers the Prosecutor 
has at Trial denied the Resistance, declaring that the Robbers (some of whom were 
killed) had fouglit among themselves, though the Bodies of the latter were found at the 
Door of the House attaciked. See C. O. F. U., Pages 136 and 136. 

58. Every sober-minded Person would desire to sc^e tlie Law become the sole Medium 
of Appeal, but the Time is far distant when those who most require its Aid will be able 
to avail themselves of it. The 2d and 3d Paragraphs of Clause 75 appear to me to provide 
the most appropriate Rules ; they are clear and intelligible, and the Justice which 
chameterizes the 8d Paragraph is such as is implanted in the Mind of every one. 


5J). Between Clauses 88, 97, and 101 there is a Distinction drawn which in my 
Judgment is ill founded. 88 and 97 Clauses relate to a ]^ositive and active Participation ; 
Clause 1 01 to negative Participation. In practice tlicre is no real Difterence. The Maxim 
qui non prohibit quando pi’ohibere protest jubet ought to be the Rule ; and whether it 
be positive Instigation, positive Assistance, or negative Aid by Concealment of the 
Intuition to commit the Crime, the Offence and Punishment sliould be the Siune. 


* 60. There is oftentimes little Reason to distinguish an Offence committed by a ymblic 
Officer from the same Act committed by another Person. The large Majority of Police to 
whom Clause 101 would be applicable are so little separated by tlieir Office from the 
Community that tlieir Influence as pulilic Servants is scarcely known, except in so far 
as their particular Duties make it available for the Commission of Crime. 

61 It is usually through the Police tlmt tho Plan of a Robbery takes place ; it is 
tlirough them that the Deposit of Property becomes knowm ; they are in most Instances 
apt only cognizant of the Robbery about to take place, but seldom without the Power to 
prevent it. 

;:62.* That a Mon on ordinary Occasions who engages to commit a Crime and abondofs'* 
hia Purpose before its Completion is leas guilty than him who goes the whole Joume 3 % 
will be read^ admitted ; \>ut the Principle does not hold good with the public Servant, 
because the (Sime continues until he h^ acquitted liimself of the Duty Uf his Office, 
which lay in preventing it. 

, v^^ThePumS^ Clause (106) is far too light for an Offence of great 

also with which a grea.t Propoiiion of tlie highest Crime is chargeable. 

' Q 4 64 I submit 
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CBmixAL JuiKJKB to tho Reoisteb to the l?iumsciAL Oovm of CiBourr for the * 

Centre Division, Oliittoor. 

21st November ISSk 

In return tg the annexed Precept, which accompanied an Ex^ct from the ProOeedings 
of the Provincial Court of Circuit for the Centre Division under Date the IStli April 
last, forwarding Copy of a Circular Letter from the Court of Fo\\jdany Adawlut, oaUing 
upon the Criminal Judge to submit any Remark he may wish to offer upon any of the 
important Subjects to which the Penal Code relates, and to point out such Defects and 
to suggest such Improvements as may occim to him, the Criminal Judge begs respectfiilljr 
to state, that he has {»erused witJi much Attention and great Satisfaction the new Penal 
Code. The most objectionable Part of it appears to the Crimimil Judge to be the Penal 
Provisions contained in Chapter XV. Offences relating to Religion and Caste, and the 
most required appear to be Cliapter VIII. Public Servants ; X. Public Ju^^tice ; 
XX. Documents ; and XXV. Defamation. 

The Criminal Judge will not venture any further Remarks on a Code apparently so 
admirably adapted for the Purpose it is intended. 9' 

Given under my Hand and the Seal of the Court this 21st Day of November 1838. 

(ns.) (Signed) F. Lascelles, Criminal Judge. 


In return to tlie Exigency of the Precept of the Provincial Court of Circuit for the 
Centre Division, under Date the 9th November 1838, forwarding an Extract from the 
Proceedings of the same Date, requiring the Criminal Judge to moke Return to the 
Precept of the 1 8th April last, which called for the Opinions of the several Authorities 
in the Centro Division on the new Criminal Code. The Precept of the 1 8th April having 
been mislaid by the late Criminal Judge, J. Paternoster, Esq., the Criminal Jiidge in the 
Zillah of Cuddapah begs to state, tliat as far as he has been able to give his Attention to 
the proposed Code tluii it seems adapted for the Purposes for which it is fi^amed, and 
contains nothing exceptionable, with the Exception of Clause 468, Chapter XXIV., wliich 
seems to be at variance witli the Law of England, or if merely meant as a concurrent 
Enactment will inflict a double Punishment for One Crime. 

Given under my Hand and the Seal of the Court of Cuddapah this Slst December 
A.D. 1838. 

(L.s.) (Signed) P. H. Strombom, Criminal Judge. 

(L.S.) 

Ac:cORPiKa to the Exigency of this Precept which accompanied an Extract from the 
Proceedings of the Provincial Court of Circuit for the Centre Division, under Date 
18th April 1838, together with a Copy of a Letter from the Register of the Court of* 
Foujdarry Adawlut, dated 14th Ajuil 1838, directing the Criminal Judge to submit 
Remarks on the Code of Laws furnished to him from the Office of the Register of the 
Coui't of Foujdarry A<lawlut. 

Tl»e Criminal Judge has the Honour to state, that in his Opinion there is no Necessity 
whatever for the Code. Tlie Criminal Regulations define Crimes and tlieir Punisliments 
Bufficiently cle^ir for all useful Pimjioses, and all that seems r(5quired is to collect the 
different Criminal Regulations into One Regulation, cluci<latiiig the whole with Refe- 
rences to the Circular Orders of the Court of F<uijflarry Udawlut, wliich have from 
Time to Time been issued in explanation of the different Provisions of the Reguliations. 
All that relates to the Maliomedau Law in Cases tried before the Coui'ts of Circuit might 
with great Advantage be struck out. 

The Criminal Judge is also of opinion that the different Explanations and Illustrations 
of Crimes in the Code under Investigation will tend to cimfuse and emlmrrass the Natives 
who liave judicial Powera, instead of aiding and assisting them in the Disposal of the 
Covses which are brought before them, 

Given under my Hand and the Seal of the Court at Chingleput, this Sd Day of July 
A.D. 1838. 

. (Signed) J. Horsley, 

' Criminal Judge* 


(L.S.) 

In making Return to the Precept calling for his Opinion on the proposed new Crizoinal 
Coc^d the Joint Criminal Judge has only to state, that several attentive Perusals qf It 
have extorted froiq him. tlie greatest and most unqualified Approbation of tlie 
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iSffeTO Wcai^ 1»r6Vbi% to having^.tho 

%hoM pbbm Haada ha had i^ead Parts held up hy superficial and iguoraut 

Obeerveiis to puhUo Ridicule, i^rhick Parts, when thus unmirly taken into separate Con- 
sidemtion, Wtainly afforded some Colour to such Flipj^cies* The Joint Criminal Judge 
is to have this Opportunity of recording his Opinion that a greater Benefit could 
not he conferred on this Coimtry than the speedy Enactment of the Code ; and that 
when it becomes known and understood it cannot fail to be considered as one of the 
moat valuable presents ever made by Civilization and Philosophy to Barbarism and 


Ignoranofj. ^ 

Given under my Hand and the Seal of the Court at Cuddalore this 7th Day of 
July in the Year of our liord 1838* # 

(Signed) C, R. Baynes, Assistant Judge* 


Obseevations of Magistrates on the Penal Code prepared by tlie Law Commissioners, 

The Penal Code appears to me to be generally well adapted t<» the Puipoae for which 
it is intended, the Airungemeiit of it simple, and the Punishment assigned to nearly 
every Species of Crime to be of such Latitude that, whilst tliey will admit of a very 
severe Penalty being inflicted in (Jases of an aggravated Nature, it will still be in the 
Power of the Judge to modify it to almost any Extent in Oases where Leniency may 
seem to call for the Exercise of such a Discretion. Its beneficial Operation, however, 
when brought into practice, will almost entirely depend upon the Manner in which it is 
administered, which must dej^end on the Law of Proeedim* liereafter to be framed. 
Tlie Ext^t of Punishment assigned }»y Law to a particular CVimo is of comparatively 
small Impordnco to the Certainty of the Crime being j)romptly ]>unishcd in some 
Manner or another ; and if Facility to escajie be afforded to C^ninals, or the Forms by 
which the Law be administered be so tedious ami dilatory as to deter Witnesses and 
Prosecutors from coming forward, the Penal Law wdll be of little A^vail. 

Few of ilm Clauses appear to call for any particular lleinaik ; but such Observations 
as have occurred to me with respect to some of them, I In^ie, wilh much Diffidence, 
submit. The Remarks being set down oi>posite to the C.la\ises themstdveb. 


Chapter^III. 

Clause 62. 

Nothing is an Offence which is done by 
a Pex’son who is, of in good Faith believes 
hiiuBolf to be, commanded %y Law to do it. 

1 Ihi^t ration, 

A., a Soldier, fires on a Mob by flic Order 
of bis superior Offieei, in conformity with 
the Comma uds ^^f the Law, A. has com- 
mitted no Oflenco 


(« 63 .) 


This appears to me to be too general in 
its Ajipheation, and contrary to the Maxim 
Ignoranlia iegis non excusat/' Jn the 
IlluHtration, A., the Soldier, is supposed to 
liie on the Mob “ iji conformity with the 
Commands of tlie Law,’^ In this (Jase 
he of course commits no Offence ; but he 
may “ in good Faith '' believe himself to be 
commanded to do that which in fact is 
contrary to tlie Law. He may believe 
himself to be authdWzed to fire on the Mob 
without tbe Orders of his superior Officer; 
but would he not be guilty of an Offence 
if he did so ? So also A , an Officer, may 
in good Faith believe himself commanded 
or authorized by Law to i>rder bis Men to 
fire on a Mob, for the Purjiose of suppress- 
ing a Tumult, without having Ix'cn called 
on to do so by the Civil Magistrate ; but 
ns this is contrary to the Law, would ho 
not commit an Offerjce in so <loing ? 

Again, in tlie See<md Example (b), if A., 
an Officer of a Court of Justice, lieing 
ordered to arrest Y, for a Civil Debt, 
l>elie\iug in good Faith tliat he is autho- 
rized to woimd or kill Y. if ho refuse to 
accompany him, or to put him in Irons, 
were to do so would not his doing ^ 
constitute an Offence ? 

Besides, how is a Personas real Belief or 
Knowledge of the Powers intrusteil to him 
to be ascertained, except frorfi his own 
Assertion. This Plea of a Belief tliat he 
was acting legally might always be set u}i 
in excuse for toe most illegal Acts. 

B, Chapter 
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‘'-Copter 7^.- ' 

Th#Itight of private Defence of Property 
extends^ uuder the Bestrictions mentioned 
in Olmme 75, to the voluntaiy causing of 
Death or of any other Harm to the Wrong- 
doer, if tlie Offence the committing of 
wliich or tlie attempting to conmiit 'which 
occixsions tlie Exercise of the Right be an 
Ofteiice of any of the Descriptions herein 
after enumerated ; vix, 

Jhily. Mischief by Fire committed on any 
Building, Tent, or Vessel, wliidi Building, 
Tent, or Vessel is used as a Human Dwell- 
ing. 


ClauRO 81. 

The Right of privab^ Defence of Property 
commences when tlie Danger to the Pro- 
peity commences. • 

The Riglit of private Dofiuice of Property 
against Tlieft or Ihjbbery continues till 
either tJie Offondei* lias effected his Reiivat 
with the Projierty or the PropeHy has been 
recovered. 

The Right of private Defence of Projierty 
against (hnminal Tres]>ass or Mischief con- 
tinues as long as th<‘ (.Iffeinler continues in 
the OoniTnission of Criminal Tresjiass or 
Mischief. 

The Right of private Dc^fence of Projierty 
against H on sohr (taking by Night continues 
as long as tiui House Trcs[)ass wdiich lias 
been hegnn by sncli llousehreiiking con- 
tinues. 


Clause 84. 

Nothing is an Offence which is an Exer- 
cise of the Right of private Defence, or 
which would he an Exorcise of the Right of 
yirivato Defence if the Circumstances under 
which it is done were such as tlie Person 
who does it believes in good Faith that 
they are. ■# 


If by ^'Mischief'' be here meant the 
setting fire to the Building, Tent, or Vessel;, 
the Restriction requiring, that it should 
used as a Human Dwelling a[)pears unne- 
cessary and injurious. If I may kill a Man 
while attempting to rob my Projieity from 
a Godown or Tent not usom as a Dwelling, 
surely I ought to be allowed to do so if he 
attempts to destroy the same Property by 
Fire. 

The Injury in the latter Cane is greater 
and more certain than in the fonner ; for I 
might recover my Property if robbed, but 
cannot possibly do so if destroyed by Fire. 

Tlie Building tvhich another attempts to 
set fire to may contain all the Property 
I have in the World, to the Value of 
Lacs of Rupees ; but by this Rule the 
Attempt to set fire to a Stable full of 
valuable Horses, a Warehouse, or even a 
public Arsenal, could not be resisted by 
killing tlie Offender. 

Tlie Ex]iression in the SccMj||ad fttragraph 
of this Clause ‘‘ till the Offender has etleeted 
Ids Ih'troat ” apjiears very indefinite. What 
is to be considered as his having effected his 
Reti’cai ? 

The whole of this Clause, with the Ex- 
cc]>tion of Paragraph First, appears open to 
Objection. In the Notes (Pag(^ 19) the 
Commissioners say, It may he thought 
“ that we liavo allowed too great a Lati- 
tmle to the Exereise of the Jiight of 
rfqieHing unlawful Aggressions.*’ To me 
it a[)])ears by tliis Clause the Right is too 
imn^h Jt^si, rioted. ♦ 

TJ I e N ati v cs * of this Cm j nf ly sel dom 
recover from the Panic caused by fux 
Attack, or think of Resistance, till a Rob- 
bery has l.K»en comjdeted. Tluy cannot, 
indeed, asst»mhl(». in sufficient Numbers soon' 
enough. If, therefore, a Village has becii 
atta<med and robbed by a Gang who have 
effeeted their Retreat with the Property 
to ii neighbouring Jungh^, the Villagers ought 
not to be ])recluded from attempting its 
Recovery, and the Seizure of the Robbers, 
even at the Risk of killing any of them. 

Again, under tlie Forutli Paragraph of 
this (clause, ‘‘ the Defence of Property 
“ against Housebreaking continues us long^ 
‘‘ as the Houst* Tiesjiass eontinu(%s, and no 
longer, so that if a Man lias broken into a 
House, and carried off Property only- just 
outside tlie Wall or Door of it, the Owner 
may not slay him in attemptij|f to reco- 
ver it. 

Most of the Objections made to Clause 62 
also apjily to this Clause. A Person's 
simple “ Belief in good Faith " that Cir- 
cumstances are so and so ought not to be 
sufficient. There ou|^ht also to suffi- 
ciently strong and just Grounds for hfl 
Belief. An Instance has been known of 
a Gentleman shooting his qwn Servant 
who had come into his Room at Night, 
mistaking lum for a Robber, but h^ ot^ht 
not to bo held blameless on this Account. 
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CylaiLse 88. 

Whpever previouwly a}>cts an Offence l»y 
inBtigating any PerBon to commit tliat 
Offence Bliall, if tliat Offence is corniiiittod 
by thf^ Person in c;onse(i[uem!e of that In- 
stigation, be pmiiRhed with the Punishment 
provided fur that Offence. 


Clause 9(h 


He ought to have aficertamed to a Certainty 
that he was a Bobber before he killed him. 

So in the Case put by way of lUustra- 
tion, Z. might stoj> A. on the Road at 
Night, not way of ** Jest/* but with the 
Intention of inquiring the right Road it) 
some Place. If in this Case A. taking 
Alarm, and believing in good Faith tliat Z. 
was a Robber, were to draw out a Pistol 
an<4 shoot Z., tlie Act ought not, it appeal’s 
to me, to be hold excused ajtogotlier by his 
mere Belief that Z. was a Robber, although 
it would form a rciisonable (Iround for a 
Mitigation of Pimisliiuent. 

This is a general Rule which would 
appear to be annulled by the subsciquent 
Clauses, By ( Hause 90, f(.)r instance, wlio- 
ever, })y Instigation, atten<le<l with the 
actual I)elivt*ry of a Bribe, previously 
abets an Offciu^e ]uinishable with Imprison- 
nient, may be ])unishcd with Imprisonment 
ecpial to One Fourth Part of tJui longest 
Term ju’oviih^d for that OflVuicc. 

Theft is an Offcnct*, punishable with liii- 
]>risonment. Under (dause 88 the Person 
instigating anotlier to conmiit Theft is 
fumishahle, as 1 understand it, with tlio 
fiill Punislimiuit for Tlu.’ft ; but under 
Clause 90 he is only [uuiisliable with a 
Fourth Fart of that Punishment, 

^l^he only Differcnct* bctw<‘cn the Two 
appeal's to be that under C/hiusi* 90 the 
Instigation is al-teiuled with Bribery ; but 
that would a])])car rather to heighten than 
diminish tlie Offeiicc. 8o also in Clause 91, 


Whoever by Instigation, atte!\ded by 
the actual Delivery of a Brilai, ])reviously 
abets an OOeuce punishable with linjiri- 
sonment, shall be imuished witli fmju'isoii- 
inent of any l)(‘Hcri})tion provided for that 
•Offence for a T(.*rm wJiich may extend to 
One F^^uu'th Part oi’ the longest Tcnn pro- 
vided for that ( )ffen(;e, or siuili Fiiu‘. as is 
providc<l for tliat Ollciice, or both. 

Tlliistration. 

A. causes Money to be paitl to B. in 
order to induce B. to give false Evidence, 
Here, whether B. gives tlie false Evidence 
or not A. has committed tlie Offence 
defined in tliis Clause. 

Clause 95. 

Whoever previously abets an Offencc’ by 
engaging in a Conspira<y lor the Oommis- 
»ion of that Offence shall, if that Offence 
is coimnitted in pursuance of that Con- 
spiracy, be punished with the Puuiahmeiit 
provided for that Offence, &:c. 

Clause 98. 

Whenever, m ail Attempt to commit an 
Offence, or in the Commission of an 
Offence, or in consequence of tlie Comniis- 
,sion of an Offence, a different Offence is 
oonunJtted, then ■whoever, by Instigation, 

■ Conspiracy, or Aid, -was a previous Abettor 

(263.) I 


Tu tl ic Illustration to tbis Claitse it is 
oxplainc.<l (but tbc Abetment is a Crime 
whether the Offence he ciuiimittcd or not ; 
1)ut there is nothing in tire Body of the 
(Uanse itself IVom which tliis can he imdcr- 
stood. In the following (/Jaus(‘, N<x 91, 
wliich is similar to CMause 90, ex<Mq)t that 
the Abetment is af-temled witii the Tlireat 
of Injury instead T>f Briliery, no Mention is 
made ol* its being j>unishable unless the 
(Mfciice lie a(*tnally c.ianmitted. So im- 
portant a Matter ouglit not to be left to be 
iiifcn'ed from tlie wording of an Illustra- 
tion, 


What constitutes a “ Conspiracy ’* is not 
deljm‘cl. Does not a, I^ersoti who instigates 
anotlier fas in CJlause JK>) to commit an 
Offence by giving him a Bribe enter into 
a Conspiracy for the Commission of it; 
anil if Ro, whore is the Difference between 
the Two. 

• ^ 

In Practice much Difficulty would he 
found in determining whether a Person 
knew an Offeiioe was likely to he com- 
‘‘ mitted or not.** In Illustration (i/J, for 
inolance, how cxiuld it be possible to deter- 
mine whether A considered Murder as 
2 



of the £h«t-meiiUoned Offiraicey shall be 
liable , to the Piifliiebment of the laaf^ioen- 
tioned Offence, if the laat*>meutioned Of- 
fence were such as the said Al>ettor know 
likely to be committed in the Attempt to 
commit the first-mentioned Offence or in 
tlie Commimlon of the first-mentioned 
Offence, or in consequence of the Commis- 
sion of the first-mentioned Offence ; and 
if botli Offences be actually eotntiutted,'««ind 
the Person who has committed them be 
liable to cumulative Punislnneiit, the Abettot* 
shall also be liable to cumulative Punish- 
ment. 

ClIAPTFJt V. 

Clause 111. 

Whoever, with the Intention of inducing 
or compelling tlie Governor General of 
India, or the Governor or Deputy Governor 
of any Presidency, or any Member of the 
Council of India, or of the Council of any 
Presidemcy, to exercise or retrain fi'om 
exercising in any Manner any of the lawful 
Powers of smdi Governor Gem*ral, Govenior, 
or Member of Council, assaults or makes 
show of assaulting, or wrongfully restrains 
or attempts wrongfully to restrain, (>r over- 
awes by means of a riotous Assembly, or 
atteTn])ts so to overawe such Governor 
General, Governor, Deputy Gi>venior, or 
Member of (Council, shall be punished with 
Imprison nnuit of either Description for a 
Term wliieli may extend to 8even Years 
^nd must n<^t be less than One Year, and 
shall also be liable to Fine, 

Clause 116. 

Whoever, by Instigation, Consj)iracy, or 
Aid, previously abets the committing of 
Mutiny by a Soldier or Sailor in the 
Servi(ie of tlie King or the East India 
Company, slia.ll be punished with Impri- 
sonment of either Description for a Term 
which may extend to Seven Years and 
must not be less than One Year, and shall 
also be liable to Fine, t 


Clause 1 27. 

An Assembly of Twelve or more Persons 
is designated os “ a riotous Assembly "" if it 
is the Oljuect of that Assembly to overawe 
the Legislative or Executive Government of 
India, or the <3overnment of any Presi- 
dency, or any public Servant, or any Body 
of ]>uldic Servants, in the Exercise of tlie 
lawful Powers of such public Servant or 
of such Body, or to resist the Execution 
of any Law, or to commit any Assault, 
Mij^cluef, or Criminal Trespass, or wi’ong- 
fuUy to restrain any Person, or to put any 
Person in Fear of Hurt or of Assault, or 
wantonly to insult or annoy any Person, 
or if that Assembly is attended with Cir- 
cumstances which may reasonably ^cite 
Apprehensions that its Object is OW of 
those aforesaid. 


llketj to lie cKmiixilt^ hy B. or not. . He 
ou^t to be liable to the Pimdshment for 
Murdef^ whether he considered it or 
not, as under the English liaw^ 


Under this Clause the Punishment only 
extends to Persons who assault or restrain 
or overawe by means of riotous Assembly 
the Governor General, Govenior, Deputy 
Governor, or Member of Council. As these 
high Functionaries are Reld(>m or never in 
a Situation to be subject to such Treatn 
ment there appears no Kea.8on for restricting 
it to tliem. Nineteen Times out of Twenty, 
the Attempt to overawe, fcc., will bo made 
on the pu])li(i Sei*\^ants under their Orders ; 
not on tliem iiemonally ; such as the Col- 
lector or Magistrate, as in the late Rebellion 
in Catiaaa. The Clause ought therefore to 
extend to overawing the duly constituted 
Autliorities under Government, as well as 
the Members of Government, as in Sec- 
tion IV. Regulation HI. of 1831 of the 
Madras Code. 


As it is evident from the Tenor of the 
following Clause (117) that it is intended 
that the Instigation to Mutiny should be 
punished luider this CUanse even though 
the Mutiny may not be. committed, it ought 
so t() lie expressed in direct Terms, by adding, 
for instance, the Words “if the Mutiny be 
not actually committed/' The same Remark 
applies to Clauses 118, 120, and 122. 

The AmViiguity caused by omitting to 
mention whetlffer the Ofience of Instigation 
be punishable if the Crime instigated \m 
not committed is very apparent in the 
Chapter on Abetment, as before remarked. 

The Definition of a “ riotous Assembly 
ap]>ears to be much too wide. The Assem- 
blage of Tliousands of Persons for tl^ 
Purpose of “ overawing ” the Goveriunent 
of India is chissed with and pimished in 
the same Manner as the Assemblage of 
Twelve Persons for the Purpose of “ insult- 
ing a private Individual. Some of the 
Offences included in this Definition would 
more properly have been ^included in the 
Chapter of “ Offences against the State." 
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diii^aGy or indireetly a^pte, 
obtains, oz attempts to obtain from any 
Party, for himself, .or for any other Party, 
any Gratification whatever, as a Motive or 
a Beward for inducing, by the Exercise of 
personal Influeilce, any public Servimt to do 
or to forbear to do any official Act, or to 
show, in the Exercise of the official Func- 
tions of such public Servant, Favour or 
Disfavour to any Party, or to render or 
Iktteti^pt to render any Service or Disservice 
. to any Party, with the Legislative or 
Executive Government of India, Sr with 
the Government of tiny Presidency, or with 
any public Servant, as such, or with any 
Body of public Servants, as such, shall be 
pun^ied with simple Imprisonment for a 
TeKT which may extend to Six Months, 
or Fine, or both. 


It 18 stated in the Notes that this 
Chapter is intended to apply solely to 
Persons in public Employ^ but it woultl 
appear that this Clause is intended to 
affect others than public Servants. If so, 
it would be better, for the sake of Per- 
spicuity, to enter after the Word whoever 
the Words not being a public Servant/' 
or whether being a public Servant or 
not." If it bo intended *' to apply only 
to public Servants, the explanatory Phrase 
“ being a public Servant" should be in- 
serted. 


Clause 163, 

* 1 * 

Whoever in any Manner intentionally 
prevents the serving on hiinsolf or on any 
otlier of any Summons or Notice ]>rocecding 
from any i)ublic Servant, or Body of jmblic 
Servants, legally competent as sucli public 
Servant or as such Body to issue such Sum- 
mons or Notice, dr intentionally prevents 
the lawful affixing to any Place of any 
such Summons or Notice, or intentionally 
removes any such Summons or Notice from 
any Place to whicli it is lawfully affixed, 
or intentionally prevents the lawful making 
of any Proclamation under the Authority 
of any public Servant or Body of ])ublic 
Servants, legally competent as such public 
Servant or as sucli Body to direct such 
Proclamation to he made, shall b(*, jmnished 
with Imprisonment of either Description 
for a Term wliich may extend to One 
Month, or Fine which may extend to 600 
Bupees, or both. 


It would be advisable to enter after the 
Words “ or intentionally removes any sucli 
Summons or Notice " tho Words or 
“ intentionally defaces any su^i Summons 
or Notice,” because a Person may as 
effectually defeat the Object of such a 
Document by defacing it as by removing 
it. 


Clause 203. 


Whoever, having been lawfidly trans- 
ported for a Term not extending to Life, 
returns from such Transportation, the Term 
of sucli Transportation not having expired, 
and his Punishment not having l»een re- 
mittedi shall be jTunished with Transpor- 
mtion for Life, and shall also be liable to 
Fine. 

.Clause 253. 

Whoever, in dealing fraudulently, uses 
any Balance which lie kiiows to be false, 
shall be jmiiished with Iinprisuninent of 
either Description for a Term which may 
extend to One Year, or Fine, or both. 

Clause 255. 

Whoever is in possession of any Balance 
or of any Weight, or of any Measure of 
Length or Capacity, which he knows to be 
false, and which he intends to use fraud- 
ul^tly in dealing, shall be pimished with 
Imprisonment of either Description for a 
Tfsrm which may extend to One Year, or 
Fine, or botli. 

(«6S.) 


In Note A. Page 2. the Commissioners 
remark, wliercvm’ we have made any 
OHeuco punishable with Transportation 
we liave provided tliat the Transportation 
“ shall be for Life," 


In these Two Clauses, false Balances, by 
which I understand Scales, are mentioned. 
Both tho English Law and the Madras 
Regulations confine the wording in assign- 
ing Penalties under this Head to thib Use 
of false Weights and Measures /' and 
there appears strong Reasons why in India 
the Use or Possession of false, i. e., uneven 
Scales, should not be made punishable. The 
Scales used by the vast Majority of Traders 
in tills Country are of the rudest Constme- 
tion, and it would probably be difficult to 
find a single Pair of perfectly correct Scales 
of that Kind used by Shopmen in any 
Bazaar in India. Any one who has passed 
tliroughia Bazaar may have observed f hese 
Kind of tmeven Scales used. Tho Defect 
R3 
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Claaso 287. 

Whoever, being a Subjectt oi‘ the King, 
and not a Native of the Terriiivrien of the 
East India (Jonipany, on liis Arrival by Sea 
iu any Place within the said Ten*itories 
omits to make known iu Writing bis 
Name', Place of I)(*stination, and Object 
of Pursuit in India, to the Chief (Jilicer of 
Customs, or other Oflicer autWirized for 
that Purj^ose, at the Place at which such 
Subject of the King lias arrived, shall be 
punished with Fine which may extend b> 
1,000 Rupees. 

^ (’Jlauso 200, 

W]io€<vei‘, liaving Ixh'Ji convI(*ic<l of the 
Ofren(*e defined in tla* (Manse last pn ^ceding, 
again commits tlu‘ Otfenco de(ined in the 
('lanse last ju'ectMling, shall Ik‘ }ninished 
with Banishment for Life oi’ lor any Term, 
or with simple linjirisonmcnt for Term 
whi(^h may extend to One Year, tH which 
-^Banishment or Imjirisomncut Fine may he 
added. 

C-lause 290, 

Voluntary cidpahle IIoml(*i<le is ‘‘ vohin- 
tary culpalilc Jlomiciih' in defence ’* when 
it is (Committed by causing Di>ath under 
such Circunistanecs that such causing of 
Death n onhl hl^ no Oflcncc if the Right of 
private Defence extended to the voluntary 
(‘aiising of l)c‘.atli in (-ases of Assault not 
falling umler* any of the Descriptions 
enumerated in (Manse 7(1, or iu (/Mises of 
IMieft, Miscliief, or Criminal M'rcspass not 
falling umhir any of the DeK<;ription« 
enumerated in (Mause 79. 


ol^ tbie 

previous to the Ariud.es being 
they are held up» and adjusted^ by pledng % 
additional Weight in the lighter one. 
It is true that in Clause 255, where a 
Punishment is assigned for having them 
in possession, the Jntmit to use them 
fraudulently is named ; but in this, as in 
other Instances through this Code, it appears 
doubtful how Uiis Intent am be ascertained. 
Tt is observed that Balances are not 
named iu (clause 254. 

In tHis Clauses I would propose to insert 
the Word “ intentionally after the Wortls 
within the said Territories.'^ The unin-^ 
teiitional emission to make known his 
Name, ftc. in Writing ought not to subiect 
a Person to .Pimishmeul. • 


Tt is not clear -what will constitute the 
Ofience of 'Cigain '' residing in the C-om- 
paiiy’s territories without Licence. Tf the 
Person be lined, or im])risoned for residing 
in tlie e Vunjiany’s Territory without Licence, 
sin<l omits afterwards to quit them, has lie 
committed the Offence “ again." If so, the 
Time allowed for Departure ought to be 
d(‘finctl, or a Power of Dcjiortatiou given 
to the |)ublic Authority, 

The whole of the Law lai<l down in these 
TMauses regarding “ voluntary culpablo 
Homicide in defence " ajipears to me 
to be out of all Proportion severe, and, 
coiisidciring the Circumstances of this 
(Country, very ohjectionablo on other 
Grounds. The firing at and killing of a 
Rohhor who is offecting ids Escape with a 
Mail's Property is made punishable with 
liiiprlsouinent for Fourteen YeaT*s, and 
uiuler (Sanse 309. if a Person pursues a 
Tidef, and tiros at him, without doing him 
the smallest Injury, he is puidshabjp with 
I nunisoiunent for Thtve Yaars, or Fine, 
both, * 


(Clause 303. 

Whoever commits voluntary culpable 
Domicide in defence sliall be pnidshed 
with Imprisonment of eitluT Description 
for a Term whitli may extmid to Fourteen 
Yearg, or Fine, or both, 

(nausc 309, 

Whoever d(H.»s any Act, or omits what 
he is legally hound to do, with such 
Intention or Knowledge, and under Hiicli 
Circumstances that if he by that Act or 
Oniiflsiou caused l)eatli he would be guilty 
of voluntary culpable Homiciile, and carries 
that Act or Omission to such a Lengtli as 
W the Time of caiTying it to that Length 
he contemplates ^ sufficient cause 


In their Remarks on Clauses 74 and 78 
(Note B. Page 19) the (Jommissi oners have 
stated the strongest Objections that can 
bo urgf‘d against such an Enactment, the 
Patience with which Natives submit to the 
. Depredations of Robbers, and the Policy of 
eneouraging a manly Spirit of Resistance 
amongst thorn. The Madras Government 
have lately been endeavouring to inculcate 
the Belief amongst Natives that they will 
not lie punished for resisting and slaying 
Robbers, and thus induce them to defend 
their Lives and Property ; but it is qrdte 
evident that illiterate Natives never 
be brought to understand the Refinements 
by which their Rigjht to resist is distin- 
guished, and where it is to terminate^ s^d 
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W EtaS^tioa {OP a Term 

wJmk ^y oktmd io Three Years, or Fine, 

or both. 


Clause 31 r>. 

The following Kinds of Hurl are desig- 
nated as “ grievous 4 

1st. Enias adation. ^ 

2d. Pernianeut l*rivation of ilu* Sight 
of either Eye. 

3d. Periiialioiit Privation of the Hear- 
ing of eitl»er Ear. 

4th. Privation of any Meiu]>er or 
Joint. 

5tli. Destruction or perniiinent Jp!-* 
])airing of the Powers of' any 
Meinber or Joint. 

6th. Permanent BiBfiguration of the 
Head or Face. 

7th. Fracture or Dislocation of any 

t Bone other tJian a Tooth. 

- 8th. Su<!h Hurt that the SufTerer lh 
during the Space of Twenty Days 
in bodily Pain, diseased, or unable 
to follow his ordinary Pursuita 

Clause 3{)1. 

Whoever, intending to gratify unnatural 
Lust, toueiios for tJiat Purpose any Persfui 
or any Anifnal, or is, by bis own Consent, 
touched by any Person, fjr the Pnr]>ose of 
gi’atifying UTinatural Lust, sliall b(^ punislied 
with Iiiiprisoninent of either I)es(*ription 
for a Term whicdi may extend t(» Fourt/een 
Years and must not be less than Two 
Years, and shall also be liable to Fine. 

Clause ^02. 

Whoever, intending to gratify unnatural 
Lust, touches fr>r that Purpose any Person, 
without that Person's free and intelligent 
Consent, shall be ])unished witli Iinpriso^l- 
luent of either Descri})tiou for a Term 
which may extend to Life and must not 
be less than Seven Years, and shall also be 
liable to Fine. 


it i« not difficult to suppose what inoaL 
culable Evils and utter Discoui'ageinent to 
all Resistance would be jiroduced by tlie 
First Example of a Man^s being pnniKhed 
under these Clauses** for attacking ami 
killing a Thief or Robber who hiul plun- 
dered him, and was making off with his 
Proj)erty, The whole Body of tlie P(*oplo 
would at once presume, and there would 
be no divesting them of the Idoa^hat lie 
was punished 101* doing that, which we are 
now using our best Endeavour jKU’suade 
him to^o. It wouM be nothing that the 
mitigated Penalty was iidlictiMl ; the very 
jmtting tljeni on their Trial would be 
sufficient to deter them from otlcring 
Resistance in future. 

I have previously allu(k^d to this Subject 
in my Remarks on Clausti 81. 

There aj^pears no Necessity fov classing 
Emasculation under a distinct Head. U nless 
it were to be punished more severely, which 
it a[>peai‘S to me it ought to be, it would 
come wif.hin the Defiiiitioii of either the 
4th or oth Class of “ grievous Hurts/' 


Thf' Delicacty with which the Commis- 
sioners hav(' abstained from entering into 
luiy Particulars regarding tiiis ('llass* of 
Crimes (Sih‘ Note Al. Page 72) should still 
not go so far as to allow any Ambiguity to 
remain regarding the. Meaning and intent 
of a Penal Enactment. 1 make tliis Ob- 
aeiwiition bc‘cause it do('s not appi'ar clear 
to me wludber by the Term “ tonehes " is 
intended tlie taking iiHl(‘eent Liberties 
with the Person, or the .aetual ( ■(>mmission 
oi' Sodomy. 


Clause 308. 

Whoever intentionally puts any Person 
^ fear of any Injury to that Person or to 
4My other, and thereby fraudulently induces 
Person so put in fear to deliver any 
Property to any Peraii;;^ or to consent tliat 
Peireon shall retain any Property, or to 
omx a Seal to any Substance, or to make, 
(263.) • E 


By Clauses 308 and 309 the cominittfijg 
Extortion by putting a Person in fear oi* 
“ any I njury to that Person is punisJi- 

able at the utmost with Three Years Im- 
prisonment, but by Clauses 370 and 371 
the committing Extortion by i>uttjug ;i 
Person in fear of grievous Hurt '' is 
4 
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alter, or deeti^^be triiole or any, Part of 
any Document 'vrhioh is or purports to 1^ 
a valuable Security, is said to commit 
Extortion/* 

Clause 369. 

Wlioever commits Extortion shall be 
punished with Imprisonmeut of either 
llescripUon for a Term which may extend 
to Thrt^ Years, or Fine, or both. 

Clatme 370. 

Whoever, in order to the committing of 
Extoition, puts any Person in fear, or 
attempts to put any Person in fear, shall 
be punished with Inijirisoninent of either 
Description, for a Term wiiicli may extend 
to One Year, or Fine, or both. 

. Clause 371. 

Whoever commits Extortion by putting 
any Persim in fear, for that Piirjiose or for 
ai^y other, of Death of grievous Hurt, 
shall be punished with Impiisonment of 
either Description for a^Torm which may 
extend to Fourteen Years and must not 
be less tlian Two Years, and shall also be 
liable to Fine. 

^Clause 373. 

Whoever commits Extorti<.m by putting 
any Person in fear of being falsely accused 
or defamed as a Persoti tinder the Influence 
of unnatural Lust shall be punished witli 
Imprisonment of either Description for a 
Term which may extend to Fourteen Years 
and must not be less than Two Years, and 
shall also be liable to Fine. 

CJausc 374. 

Wlioever, in oreler to tlu‘ coiuinitting of 
Extoi-tion, puts any Person in ft'ar, or 
attempts to put any Person in fear, of 
being falsely accused or defamed as a Per- 
son under tlie Influence of unnatural Lust, 
shall b(^ yiunislied with Imprisojiment of 
either Descri])tion for a Term which may 
extend to Seven Years and must not be less 
than One Year, and shall also be liable to 
Fine. 

Clause 376. 

Whc?re Six or more Persons conjointly 
commit or attempt to commit a Robbery, 
or where the whole Number of Persons 
conjointly committing or attempting to 
commit a Robbery, and .Persons pi*eseut 
and aiding such Commission or Attempt, 
umounts to Six or more, every Person so 
committing, attempting, or aiding is said 
to commit Daeoity.^^ 


Clause 386. 

Whoever, being intrusted with the keep- 
iu|f ci any Property or with any Dominion 


Fotartean 

ment; Diatmetion li^weexi 

Inywry*^ and grievous Huri *'; 

^pear to he sufficiently defined,, or in any 
Event to warrant the great Disproportion 
of Punishment here assigned. Injury % 
defined by Clause 29 to consist of any 
Harm whatever illegally caused to any 
Party in Body, &c.," which Definition 
will embrace eveiy Species of grievoua 
Hiut as defined in Clause 814. 


'flieso Two Clauses only provide against 
Extortion by puttmg a Person in fear of 
})eing accused of v!>iie Species of Crime. 
There ap]>ears to me to be no suflicient 
Reason for providing only against this One 
Instance, and leaving all others unprovided 
fur, or why ExtoHion committed by putting 
a Person iu fear of being accused of Mur- 
der, Treason, Rape, Robbery, or any other 
heinous Crime should npt also be made 
punishalile with nearly, if not quite, equal 
Severity as Extortion committed by putting 
a Person in fear of being accused of au 
uniuitiiral Crime. 


The Term “ Dacoity is a local Native 
Term principally confined to the Bengal 
Presidency, and for the most part unknown 
iit that of Madras. If an English Terra 
equally expressive can be found it would 
appear more advisable to adopt it in a 
Code intended to have Effect throughout 
all Imlia ; ojxd I think that used in the 
Madras Regulations, viz., “ Gang Robbery, 
would be equally ajipropriato and more 
generally understood, besides being Eng- 
lish, The Word Dacoity is the only 
Native Term used throughout the wliole of 
this Code. 

It would be as well to include in tlus 
OlauBe the “ malicious" Intention of oau»« 



inlbE^diiig flmiultx- 
libllfy to caiait -#iWSDjg[fol lioss or Risk of 
’^rtnig&S Lort to «ay Parly for whom he 
k .ii^%ra8t, dinohtfyo any Direction of L»w 
nietcribintf . th€ Mode in which such Trust 
is to he^iachargod, or violates any legal 
Ckintraot, escpress or implied, which he has 
isiatie touching the Discharge of such Trllst, 
with any Party from whom such Trust was 
derived, is said to commit “ Criminal Breach 
of Trust." 

Chapteh XXIII. 

Clause 463. 

Whoever, being bound by a lawful Con- 
tract to convey or conduct any Person or 
any Property from one Place to another 
Place, illegally omits so to do, intending or 
knowing it to be likely that such illegal 
Omission will cause Injury to some Party, 
riiall be ^punished with Iinprisoniucnt of 
either Description for a Term whicli may 
extend to One Month, or Fine, which may 
extend^ to 1 00 Rupees, or Iwith. 


( 1 ^ 63 .) 


S 


as well aa' ihe ^ frauduleni"^^*' 
cause Loss.j for ejcample, A., a 
intrusted by B., his Master, with 
valuable Property, to be carried to a certain 
Place ; A., owing bis Master a Grudge*, wil- 
fully ^lows it to get damaged, or abandons 
it on tlie Rond ; here he does not art 
fraudulently, because Ije proposes no Gain 
to himself, but he is maliciously guilty of 
“ Criminal Breach of Ti’ust,” and ought to 
be punished for it, 


to 

Birvkat, is 


Tlie Commissionex's in tlielr Note (P.) 
state, that tliey have iiitentioinilly omitted 
to punish Servants for tins Offence, although 
they lijive bijen iirge.d to do so, l)t*,cuiLse 
“ good Masters arc not in miicli Danger of 
“ being voluntarily deserted by tbeir Ser- 
“ vants,” and because the Loss oceasiojied 
l)y such D(‘sex*tion would not often be of a 
serious Description. But good Masters Jnciy 
mmetimes be abandoii4?d by their Sei^vants, 
and it may sometimes be the Occasion of 
most serious Jjoss and Inconvenienco. It 
ought, therefore, to be jirovided against, A 
Person at a large*. Station may no doubt 
Ctuyly I'eplaee a Servant wli ) (juits him 
without JNotice ; but if the Servants of 
a Oentlemaii ixiarehing thr<nigh a wild 
Country, where no others can ]>ossibly be 
jjrcHxured, aba.mloii him, the Lo.ss and Imxin- 
venieiiee maj^ lie to ibe full as great or 
givater than if his Palancpiin Bearers }>ut 
him down aixd x’an off. It is not an 
xmeommon Practice at some Places for 
Servants to engage, to go u]) tlie Coimtiy 
with Gentlemen, and at the Moment of 
Depai-ture*, wlien everything lias been 
ari'angcd, and Delay out of tlie Question, 
to refuse to go, with the Intention of 
forcing their Masters to increase tlieir Rate 
of Pay, or extort some other undue Advan- 
tage. 

The Commissioners object that it would 
give no Protection to good Masters, but 
Means of Oppression to bad ones ; but 
admitting that this might by Possiliility 
Roinetiinos be the Case (which Argument,;^ 
liowevei', is equally apjilicable to Palan- 
keen Hearers), still it would be bettei*, 
instead of leaving all Cases, of however 
aggravated a Ishituro, un])rovide<l, to make 
the Offence punisliable, and leave the 
Judge to detenu iiie from the Circumstances 
of eacli Case, and the Evidence, whether 
tlie Master had or liad xiot bi'ought the Loss 
and Inconvenience on himself by Ixis Con- 
duct towards liLs Servant. 

Illustration. 

I once hired a Servant at Boinfcay to go 
down witli me by Sea to Goa, and fro^o 
thence to Darwar. On arriving at Goa 1 
was taken ill with Fevex', and confined to 
my Bed ; and whilst in this helpless Stattf, 
at a Foreign Station, was told by my 
Servant that he had altei'ed his Mixxd 
about going on, and intended returning to 



% im f 

down ixx ; and it was only hy llirnsa^ m 
appealing to the Poli<^, and th€i 
a^onsiderable Present, 1 could jblKiu^ 
him to fiilfil hie Engagement. Had h^ 
not had the Fear of the Law before liis 
Eyes this Fellow would have gone off and 
left me to my Fate. 

(Signed) T. L. Blakk, 

Magistrate of the Zillah of Cuddapab. 

1. In compliance with tlie Exigency of tliis Precept, which accompanied Extract from 
the Provincial Courts of Circuit under Date the 9th November, ordering the Acting 
Joint Magistrate of (^udda]mh to make Returns to the Courts Precept dated 18th Aprils 
calling for his Opinion on tlie new Ptmal Code, the Joint Magistrate of Cuddapah has 
the Honour to state tliat it is his decided Ojnnion that the Indiaii Law Commission^ 
in having framed a Jkxly of La w like the One in question, eml)odying tis it does many 
Points of J urisjaaidence hitherto omitted, and framed as it is with many Illustrations 
whicli cannot but greatly facilitate the Understanding of the Law, have accomplished 
wiHi great »Suc(!ess th^* difficult Task imposed upon them. 

5. Tlie Merits of this new Penal Code wall doubtlessly have been expatiated on by 
ex})erieneed Judges of the Service, and as no new Code of Law can reasonably 
expected to l>e so perfect as not to admit of Ijcing improved, their Suggestions on any 
Points they may have ottered where Doubts as to Coiiatruetion have arisen, or where 
Modification seems desirable, will, there is every Reason to hope, render it very shortly 
so. tloir»t jMagistjvite of Cuddaj>alj lecls liis Inadequacy to suggest Improvements, 

fi*oin Want c»f Exjierieiuje in Judicial Matters, yet lie has with Deference ventured upon 
these few following Remarks. 

3. Tn tlic Chapter of Punishments, Note A. Pago G, the Commission have proposed to 
limit the Amount of Fine to be imposlid as Ptfnislnnent in Cases only which are not 
heinous, and to esUiblish Bucb a Systtmi of Appeal as will prevent great and frequent 
Injustice from Judgt^s iiicoiisiderately inflicting lines on Persons guilty of serious 
Ottencos, in Cixses of which Descriptions the Amount of Fine to be imposed has been 
entirely left to their Discretion. The Reasons assigned by the Law Commissioners for 
so proposing are, that if the Amount of Fine were limited it would be either so high ea 
to t»e ruinous to the Poor, or so low as to be no Object of Terror to the Ricli ; that to the 
former, it is a Matter of absolute Indifference whetlier the I'xno to wdiich he is liable be 
limited or not, unless it be so limited to reiuler it quite inefficient as a Mode of 
punishing the Rich ; that a w^ise^ and just Judge, in using his boundless Discretion, wiU not 
seiiten(?e an Offeii<ler to the Fine of 100 Riqiees who is no more able to pay that Sum 
than a Lac ; and tliat if the Fine was limited to that Sum an unjust and inconsiderate 
Judge w^ould liave it in his Power to inflict on such an Oflendor all the Evil that can 
be inflicted on him by means of a Fine. 

4. It no doubt is imjiracticablo to act up to any specific Rule laid down for fining for 
particular Offences Persons both in affluent and indigent Circumstances, by taking into 
consideration also the PiopeHy of the Offender, with a view of making the Punish- 
ment ecpuilly painful to all, as e.very Case must necessarily involve a double Investigation, 
by every Obstacle being thrown in the Way towairds the pecuniary Circumstances of the 
Ottender being cfXTCctly ascertained ; yet in the Opinion of the Joint Magistrate it 
seems desii\ible that the. Fine to be imposed sliould )>e limited also in Cases of a more 

t houioiis Natui'e, so limited that it may be considered an Object of Terror to the Rich, 
and tliat tlie Discretion of the Judge should be, the Protcection towards the poorer 
Ofiendea's. It seems to him unreasonable to suppose that under our present System of 
Court Judie5itui*e the Fine l>cing limited for the Punishment of richer Offenders will be 
the Means of Injustice being done to the poorer because the Judge has it in Ilia 
Power to inflict on the hitter all tlie Evil that can be inflicted on liim by means of a 
Fine. There appear veiy good Oroiuids for n<»t Imiiting the Fine so low as to render it 
quite inefficient as a Mode of punishing tlie Rich, but none whatever that he cfin perceive 
for not limiting it so higli os to be dreaded by them. In Cases when rich and wealthy 
Ofienders are brouglib before the Court, their Knowledge that no Sum is specified in the 
Penal Code as considered as a Fine adequate to the Cliaractcr and Magnitude of the 
Offence with which they are charged and of wliich they have been found guilty, that 
tlie Fine to bo imposed on them is unlimited, and left entirely to the Discretion of the 
J^ndge, ’^11 induce them in every Case, decidodv against them to appeal to higher 
Authorities, in hope of getting a Portion of the Fine rtjmitted, whicli wiU cause a double 
Investigation in most Cases, and impose groundless Duties on the Judges of the 
Provincwil CV^urts. / 

5. The Joint Magistrate of Cuddapah begs leave to dissent from the Opinion expressed 
by tlie Law Oommishion in regard to its not being advisable to place on the List j^f 
X^ishments the pubUc Exhibition of an Offender on an Ass. Its Severity p 
WUolesomeness ; but it cannot be. cosieidiis^ too severe in prpportion to the Emr^es^ 




^ wWoh it is intended, as the Object of all Pimish- 

, aosuts u ^ causing Paan to the Offender and instilling Terror in liia 

Mind ardent to prev^t liun from committing the Offence, and in his humble Opinion 
■ ■th * "b<yfc K^rbof .as to its bei^g too severe would be its b<?ing osecrtained that the 
JOffo^ces for Punishment is intended are never committed. More(»ver, he 

!'yon id advocate iluit the^ beneficial Effects winch have arisen from this Punishment 
rhaviog TOinained on the List of those sanctioned by Government should not be oounttn- 
noted, by the Evil that must arise by its being abolished. Its deriving its Ktiverity from 
the higher and better Parts of the Character of the Man, as exja-essed in the Opinion of the 
Law C ominssion, ought 8uroly, if true, to prevent those of such quirk and sensitive 
Filings from rendering themselves liable to it. The virtuous and lionoiiral Feelings of a 
Person do not vanish and return as the Weather changes ; vanisli st> as to allow him to 
commit the Offence, and return so as to affect liim deeply Mdicn he is made to suiter for 
having »o done. Of the Ineqiudity of tlic Punishment he has no Doubt ; Imt he differs 
. with She Opinion formed by tlic Law Connnissiou in regard to the Cause «>1‘ its lne(juality, 
as also as to the Caxise of its Severity. A Man may liave less sensitive and honourable 
Feelings than another, and yoi dread the Punishment considerably ; whilt^ tr> the other 
it is a Farce, and no PunishiiKnit at all. It is owing to the DistiiKiiion of (Jasies that it 
is so unequal in its Effects, more so than any other Pm lislnnent ; although all Punishnu^nts 
must be considered xmcqual, varying according to the hardened and reileeinabJe Qualities 
of the Offender. To Persfuis of low Cjxstc it is not considered so degrading ; but|this 
cannot be reckoned, owing to their Feelings being less acute and sensitive than tliose 
of some of higher Cartes, who may, perhaps, think less of the Oflence, and 01113- dread com- 
umting it because tlie Punishment is among their ihiHla considered degrading, and not 
because under any .otlier Circumstances it would be over hurtful to their Feelings. 
'His Remarks ajiply chiefly to Cases of Perjury, for which Crime he strongly recommends 
the Punishment t<i be adojited. 

6. The Difticulty in proving the (?rimo of Perjury (altlamglj Witnesses are jnircliased 
as cheap as Nuts in cver3- Place) renders it particuhirl3' necessary that th(‘ Punishment 
thereof* should be severe ; and licre the .Toiut Magistrate ]>egs to sa3^, that lie lias never 
discovered that the liigher Castes among tlic lower (Jlasst‘N of Natives an' in the least 
more veracious than their Neighbours whom they look down upon. On the contrar3% 
from his Observations made he is inclined to be of ojiinion that tlu*y think less of 
uttering a Falsho<jd than others. They sCeiu to think iheniselves privileg<Ml in this 
respect, under the Iilea that their (^aste exculpates them, jiartieiilarly- when they have 
an Object in view. Their Sastrums siijqxirt them in this, as well as that it is excusable 
in all to tell a Falsehood 011 Oatli in the Cause of a Bralimin. 

7 . The Punishment is equa1l3* dreaded almost by cv<ny Hindoo, whether Ids Feelings 
be virtuous and honourable or otherwise ; and it is certainly some C^heck towards 
Perjury, a Crime which, as he has aboVe binied, he is inclined to think prevails too much 
witJi Impunity, owing, he must presume, firstl3*, to the Mod(» of administering Oaths 
not beniig sufficiently binding to the Consciences of Witnesses, and, s('eondl3-, to 
Natives being too well ae<|uaiiitcd with the Regulations and C^ircular Orders, tlic 
Definition of .Perjury as laid do\Am therein, to remlcr themselves liable to the Punish- 
ment by contradictingtheinselves. Nevertheless tla*. Dread of the Punishment is prodiu^tive 
of somd, and an occasional Example, on its being actually enforced, of considerable 
Benefit. In regard to those who it is supposed think lightly of it, the Judges can use 
their Discretion, by commuting it for Inqirisomnent, 

8. Undci the impression th.at the Cause of the TneqnaUty of this Punishment does not 
rest exclusively on the Feelings of the Individual sentenced to it, that its Severity does 
not vary entirely in proportion to the sensitive or obtuse and Imrdcued Feelings of tlic 
Delimpieut, and consequently decidedly differing in opinion, tliat the Severity of tlie 
Punishment is in inverse ProjM>rtion ; for the Necessity for Severity the Joint Magis- 
trate cannot coincide with the Sentiments expressed by the Law Commission towards its 
Abolition. In Cases of all Sorts it will occasionally happen that a Person sentenced to 
Punishment has been led to commit the Offence he lias been found guilty of 1137^ Tempta- 
tion, and that he may be reclaimed. This is by no means easily ascertained, )>ut when 
so it will not bo too late for tlie Judges to show Lenienc3’', as recommended by tlie Law 
Commission ; but it cannot be considered just and equitable to sacrifice the Interest 
of a whole Commimity, to guard against tho Possibility of any Person being thus too 
severely punished, by abolishing a Punishinent he considers so whoh^some, and one more 
conducive towards eliciting Truth in all (^ascs of Invest igcation ilian any otliem, owing to 
its being, for Reasons above explained, so much dreaded. 

9. The Joint Magistrate cannot but tliink that tho total Abolition of Flogging will be 
•productive of Evil, however much the System of Prison Discipline may be refoniwd. 
In every District there are a Set of liardcncd able-bodied Vagabonds, too idle to work'*’* r 
pain for themselves an honest Livelihood, who live iipon pilfering, and are jiei'tcc^tly 
indifferent about undergoing Imprisomucni as a Punishment, and to whom Corporal 
Punishment is not ignominious, but decidedly the only one that they in the least dread. 
^.10. In explanation of the Delay that lias occurred in transmitting this Iletuni to the 

Precepts of the 18th April 1838 and 9th November 1888, tlie Joint Magistrate 
.hem to state ihat on ijm Jteoeipt.of the former be was in charge of the District, and b>^ some 
(2630 * g 2 ® Oversight 



Opimom on this- Penal Code, and tliat subsequent to the Receipt of the latter, Ptecaj^ft 
Ids Time has been much taken up in Revenue Affairs, owing to the Settlement; of 
Piyision having been commenced, as also to several Oases of Inquiry he has had to nialB%^ 
He trusts this Explanation will exonerate him from all Censure and Ahim'adversioii 
the ProvincTial Court of Circuit. ' : i 

Given under my Hand and Seal ihls Paj^ tlio 7th February 18S9. 

Joint Magistrate s Office on Circuit at Markapoor 1 • /r « > ^ 

in Doopand Talook, 7th February 1839. J 

(Signed) J. H. Cochranb, 

Joint Magistrate. 


(No. 323.) 

(L.S.) 

Paragraph 1. The Acting Magistrate of Chingleput has the Honour to acknowledge 
the Receipt of the fm'going Precept desiring him to state his Sentiments relative to the 
proposed Crinjinal Code, a Duty which, from tlie well-known Talents of those by whom 
it was drawn up, and the Labour and ("otrsi derail on bestowed thereon, he enters upon 
witll tlie utmost Diffidc^neo ; b\it the Duty having been imposed upon the Acting Magis* 
trate, he l)egs to suljmit a lew general Observations that have occiUTcd to him during the 
Perusal of the Code. A 

2. The Law Commissioners liavc, in their Address to the Bight Honourable thfe 
Governor Genm'al, on transmitting the Draft of the Code, most justly remarked, that 
“ there are I'wo Things which a Legislator slioiild always have in view widle he is 
“ framijjg Laws. TJje omj iliat tliey shiaild lx; as Ikr as possible j)recise ; the other, 
‘‘ that they should be easily understood/^ In both these Points the Acting Magistrate 
foal's the Code as it is now drawn u]> fails. He cannot but consi<ler tlie numerous 
Ex])lanations, Definitions, and lllustratioiLs not only to liave sv^elled the Code to a 
most ineoiivemciit Extent, but to have remh^red it a more closely sealed Book than the 
old Law to tlie Mass of the People ; an Alteration in these Points would thorefoi’e, .the 
Acting Magistrates thinks, be attemled witli AdvaTitag<\ whilst such Matter as might 
be consitleretl necessary’' to olmudatc or illustrate the Code might be published under 
Authority in a sepai-a-ie ^rreatise. 

3. Willi regard to tlie Chapter on Punishments, the Acting Magistrate coincides 
genei'ally in tlui Opuilons ex^uv.ssed and Arguments adduced in su])port thereof, wdth the 
Exception of tliose relativ(‘ to tlie total Abolition of Coj’jioral Jhinisliinent. The Aj’gu- 
iiiC’iits addu(;ed on that Point appear to him to bo ratlier theoretical tluiii jiractical. 
A large Portion of the Oficiidcrs in every District are, there is no Doubt, comjiosed of 
tlie lowest Class(‘s and w’andi'iing Tribes ; Men addicted to jietty Thefts, such as of* 
Grain Stealing, &e., and to whom Impt'isonmeut, either ligorous or solitary, for short 
Perio<ls, is, •from tJic usual Course of their Lives, no Punislimeiit at all, and who could in 
no way be so well jiuuislied, without tin*. Necessity of using such Seventy as would 
render the Tnfiictioii open to the Objections of Cruelty, as by Cojporal Puuislmumt. In 
urging tills Point the Acting Magistrate is far from advocating the shameful System of 
sliiuulating subordinate Police Officer's b^' Stripes, or the Corporal Punishment of those 
who wuiuld thereby be rendered or feel themselvt*s the ()bje(*ts of Cvonteiu])! to the Mass 
of the, population, but would leave the J’ower of inflicting Corj>oral runislmieut for 
p('tty Thefts in the. Hands of the Magistrates, who lie considers might he safely intrusted 
therewith, and which Power they would no dovibt use with due Discretion, and in 
accordaiK^e with the known Wishes of Government, to limit sueh Puiiishment, as far as 
possible. And further, with regard to Puiiisliineuts, the Acting Magista*ate (xmsiders tlmt 
the affixing a Minimum for OlVunces to be objectionable, because some mitigating 
Cireumstance, may apjiear oii tlie Trial which Avould render a slighter Degree of Punish*^ 
inent sufficient. Tims, for example, by Clause 217, wdi never performs any Part of the 
“ Process of counterfeiting any Stamp from wdiicli the Goveriiiiient derives a Revenue 
“ sliall bo ]>unis]icd with Imprisonment of either Description for a Term which may 
“ extend to Seven Years and must not be hjss tlian One Year, and shall also be liable to 

Fine but we will suppose the Case to be One where the counterfeited Stamp is One 
affixinl to a Cloth, w'ith the Object of evading a slight Duty. The Offence is in reality a 
Breach of tlie Revenue Laws, and a slight Fine or One Montl/s Im]>risoiiment would be 
an ample Punishment ; but still, as all Criminal Laws must be most literally interpreted^ 
the Offence comes under the (Clause here defined, and One Year would be the lowest 
Period to wliich the presiding Judge could sentence the Party. There are other 
Clauses to which the Acting Magistrate tlunks similar Oljections might be urged» as for 
instance, Clause 27G, “ Whereby whoever voluntary causes Disturbance to any Ajssembly 
lawfi-illy engaged in the Performance of Religious Worahip or Religious CerompmoS) if 
in causing sudi Disturbance he assaults any Person or makes. Show of assaulting 90 ^ 
Person* or threatens to assault any Person engaged in such W<n:sLip or OPremoui^ 
s^la^ be punished with Imprisonment of either I)escriptiou for a, Tem which 



^ tbei tiim Bix McbtH ahd shall also be liahl^ 

have etpressed 4 Derfre that the Opinions of Natives 
I^SWive to t^ should be obtained The Acting Magistrate has therefore ttiken the 
Ubwpty oJ to^xdblg the encl^^^ original Observations presented to him by the Acting 
Deputy Sherishtadax of his Cutehcrry, and thougli he does not (puto agree with him in 
the Opinions he has formed, considers tlie Paper, os his own unassisted Production, to do 
him considerable Credit. 

5, There remains One Point for the Acting Magistrate to notice, viz,, that no Punish- 
ment apjiears to be laid down in the Regulations for the Punishment of Peons or 
Burkundazies who, through criminal Neglect, ponnit the Escape of Pi’ison rs placed in 
their Custody. This is an Offence of frequent Recurrence, and the^ Acting Magistrate 
considers calls for some severer Punisliment than Dismissal. 

6. In coucliLsion, the Acting Magistrate would apologise for the Brevity of his Rcmiarks 
!^d Delay in replying to the foregoing Precept, trusting that the Judges of the Pro- 
vincial Court will consi<lcr the constant Call iijion his Tiino and Attention fx’om the 
current Business of his Charge, a aufficiffbt Cause thereof. 

Given under my Hand and Seal, at Poonamalee, this 2()th Day of December in the Year 
of our Lord 1838. 

(Signed) A. Fuekse, 

Acting Magistratf. 


Meinorandum. — Observations of the Acting Dojmty Sherishtadar, V. Strceiievasiah, on the 

Penal Code. 

The greatest Defect in this Code is ilie entire Aboliti»)n of Corporal Puriisliinont. 
The Law Commissioners consider this Punisluueiit not only cruel and disgra(iefnl to 
Men of decent Stations in Life, but as unnecessary in any Case. They, however, admit 
in another Place that the Criminal for whom Disgrace has no Terrors dreads nothing but 
physical Suffering, Restraint, ainl Privation, and he who laughs at Infamy is tlie very 
Criminal against whom the whole Rigour of the Law ought to be put forth. The 
greatest Part of Offenders are undoulitcdly of this Description; as in India, if not in all 
other Countries, Ignorants and the Dejiraved form the greater Portion of the Pojaila- 
tion, whom it -would be useless to punish in the same Manner as the few wliosc Character 
gives Hope of Reformation. Exhibition on a Pilhir}’’ or an Ass may not bo a Disgrace to 
shameless Delinquents ; but Flogging not only inflicts Disgi'ace on such Men, but causes 
a bodily Suffering which, moderate as it is, deters the Sufferer from Wickedness. Jt is 
certainly a most impolitic Measure to endeavour to stimulate llio lower Officers of 
Police to the active I)ischarge of their Duties by Flogging, but the young Offender, in 
whose (.-ase the Commission would seem disposed to consider Flogging as justifiable, 
cannot be ho easily corrected by ConfiuciiKmt or Labour as by a ft'W Stripes ; and in like 
Maimer, Men wlio litivo no Cliaractcr to lose cannot be so effectually deterred from tlio 
CommissioTi of Tliefts aud other p(^tty Offences bj'’ any ordinary Sort of Punishment as 
by Flogging. Punishment is intended as an Example to others, but a lenient Punishment, 
whujh is only suffieient to correct an unaccustomed and penitent Oflemder, is no 
Example in a Country where even Mutilation is not I'egarded as too severe a Punish- 
ment, and will, instead <.)f preventing the Commission of Offence, encourage it in a. degi'ee 
which in a few Years would become almost intolerable. . It seems, therefore, most 
lUiadvjsable and dangerous to dispense with Corporal Punishment altogether, either in 
anticipation of a State of Civilization wliich it is uncertain will over be brought about, 
or with the view of saving an inconsiderable Portion of a Population from too serious an 
Ignominy. The latter End can without Difficulty be attained by declaring Ofience.s 

f unishable by Flogging also punishable by Imprisonment or Fine, according to the 
deration of the Judge or Magistrate, who will proportion his Sentence to the CJiaracter 
of the Offender as well as the Nature of tlic Offence. 

The Law Commission expresses a doubt as to the Propriety of pnnisliing the Giver of 
a Bribe. Upright and scrupulous pulilic Servants are often tempted by Bribijry to favour 
a bad Cause, and thougli in many Instances conunon Justice could not be obtained 
without giving a Bribe, it is impossiUe to detonniue whether the Giver or Receiver is 
the Cause of this Corruption; Ixjth are more or less concerned, and should be punished 
as the Tliief and Receiver of stolen Property. Notliing can l)o more injurious to good 
Faith than to suffer One who has attempted to corrupt the Virtue of an honest public 
Servant to go unpunished ; but, if necessary, an Exception may be made in favoiu* of the 
Giver in such Oases where it could be satisfactorily proved that he had really btVi^n 
compelled to give a Bribe. * ? 

' The Law Commission seems to consider that the European and Native of India ouglit 
not to he subjected to the same System of PriHon Discipline, and the Ground of tliis 
Opinion is the physical Difference which exists between the one and the other. There 
c^^t to be as little In^uolity as possible in the Punishment and Treatment of 
and the only Oiroumstance hitherto known to justify a Deviation from su(?h 
!Btde k the Bifferenoe Ihytbe Chwacter bomo bytnexa* If One Offender can be 
(2680. • ' 't \ 3 considered 


Corporal Punish- 
ment, N<)tes, pp. 12 
and 13. 


Bribery, Note?, 
p. 37. 


Pnnifehment of , > 
Euro])ean», Notes^ 
p.3. 




comidwd entitled to 

Differ^ijic^ or any such other Plea^ theto l^a^y he; a^wsi^l 
betwecnliie People of the different Parte of ludia^ the Qnmate of which diffeiis *90 iiiu 
that the Natives of one Part can hardly preseqrve their Health in another. If indeed 
vast Number of Europ^s residing in India at the present Day wotlld justify the Jjia^s 
Commisnioners in assertinjg that Existence in this Country is almost constant tcii; 

them, it is very doubtful if they would be justified in sliowing a Desire to save Engush-*., 
irien of the worst Description from being placed in degrading Situations, and engag^; 
in tlic ignominious Labour of a Gaol etj[ually with the Natives of Indi^ Tliis seems to 
be a Distinction which no Government pretending to Impartiality ought to maintain^ 
and it is somi«tbing like the indulgent Consideration recommended by the Hindoo Law^ 
in fa^'our of BrahmiiTi Offenders, wliich is disapproved and ridiculed by the Europee.U 
Nation. The Law Commission, in vesting tlie Govqfnment with the Power of com,*? 
muting Imprisonment (e\'en without the Consent of the Offender) for Transportation or 
Bani.shment, in tlie Case of a Person who is not botli of Asiatic Birth and Asiatic Bloody,, 
would seem to waive tlui Punishment due to the Offence of such Pemon, because the. 
Punislmient of Tmnsportation would not inflict Half as much Terror and Loss upon 
European as upon a Native of India. The British Character does not require to be 
preserved l>y saving the worst Description of Englishmen from any particular Species of 
rimishn)ent. Thai they are the (^mciuerors of this Country, itself holds that Character ih 
liigli Estimation ; and any Distinction made in the Punishment of Englishmen and Natives 
will, I fm*, instead of n)>holding, lower that Cliaracter in the Eyes of the Public. 
Punishment of I'he Law Co7nTnission thinks it umiecessary to make Breaches of Contract by menial 
deserting Servants, Ser\\ants Oftbnees, ** because in the present State of the Market for such Description of 
Notes, p. 88. Labour in India g(K)d Ma.sters are not in much Danger of being voluntarily deserted 

by their mcnijji Servants, and because the Loss or Inconvenience occasioned by the 
smlden I)(3parturc‘ of such Servants would not often be of a very serious Doseription." . 
This is j)erlia}).s the Case wdtli European Masters, whose menial Servants consist generally 
of the lowest (Jhisses of this Countty, who could not obtain such Employments under their 
own Count ly men. The Want of Positiveness in tlie Terms in which the Law Commis- 
soners speak on this Subject would itself weaken the Force of their Argument, and this 
Argument is altogether inapplicable to the Cases of Native Masters, who cannot so easily 
pi’oeure or dispense with the Service of Menials. Each Caste requires its own lower 
Or<lerH to be its SerMintnS, and the Difficulty of procuring such Servants will no doubt be 
much increased by tluur being suffered to desert with Impunity. Servants are generally 
more ignorant and therefore more liktdy to do Wrong than their Masters ; and even now, 
when there is a Punishnujiit provided for Desertion by the Madras Police Regulations, 
such I)(‘sertion is of frcfpicnt Occurrence, and the Inconvenience thereby occasioned 80* 
groat and serious that it would not he proper to givo Servants the Choice of quitting one's 
Service whenever they please, and witliout giving previous Notice. 

Marriage and The Provisions of the Chapter of Ofleiices relating to Marriage seem to he almost 

Adultery, Notes, entirely apjdicahle to the European Nation. I'here is a Description of Deceit practised 

pp. 89 to 93. jyi this Country by tlic lower Classes of Nativ(is which under British Rule is not an 
Offence, hut which inflicts serious Inconvenience and Loss upon the Sufferer. This is the 
Breach of Engagoinent once made by the Parents of a Girl to give her in Marriage to a 
j)articular Person. Such Engagement is solemnized a few Days before the Marriage by a 
])articiilar Formality tenned Nislamboolam,” and a Breach of it is illegfil, according to 
Hindoo Law, and an Offence equal to any described in the Chaf>ter above mentioned. 
It i.s ofltui the Source of serious Disputes between FamiUos, but it is at present a 
Complaint which nobo(ly is authorized to hear and settle. A Provision for punishing 
this Offence is therefore very much wanted, and to such Punishment both the Person- 
wIkj marries a Girl once emgaged for another Person and the Individual who gives the 
Girl in Marriage, knowing that she had been so engaged for another Person, should be 
subjected. 

Adultery, which ranks amongst heinous Offences, and which is most pernicious to the 
Well-being of Society, is declared by the Law Commissioners as unpunishable. The chief 
Ground of this Oj)inion is the Prevalence of Polygamy in this Country; but it is doubtful 
wbother the Commksion have taken into their Consideration under what Circumstances 
and Restiictions Polygamy is allowed. The Hindoo Law pennits it only in Cases where 
a Wife first married lias proved barren after a Trial of Twelve Years, or is afflicted with 
an irrecoverable Disease, or luldicted to irremediable unvirtuous Habits, provided these 
Qualities have been established to the Satisfaction of the Society in which the 
Parties move. It must also be remembered, that it is not only in Cases where a Man 
has inore than One Wife that Adultery is committed, but Women who ore the only 
Wives of their Husbands, and to whose Comfort and Happiness all possible Attenrion & 
paid, often corrupt their Chastity in consequence of immoderate Lust, or <iny Defect in tto- 
Graccs and Qualities of their Husbands, dr from Want of reciprocal Affiaotion, or iwch 
other Causes not lei^s forcible than tlmt of having Rivals, which cannot therefore justify^ 
the Commission of Adultery. Offences of this Kind are inexcusable uadtr any C W 
ptunstanoesy an^ whatever may be their inherent Causes ; and as the Laws a^dCuetOidats Of* 
One Country must necessarily vary in some respects from those of another, ih^^ laeoi t# ' 
no Reason for exempting from Bnnisbment on Act which is SH^ttod by KatthM 



tfce of all Societioi If the higiie? 

Claisfles of Na^ little ot no Desire to bring their corrupt Wives to Justice, ana 

if tibe lower diasaes content tnetnaelves with a Oompensation which would enable them to 
^oniariryi it is pai^ owing to the Indignation wmch a puWic Prosecution causes, and 
the helpless Condition of the Poor, and partly to the implied Indiftemnce with which the 
UndhaSity of Females is understood to be viewed by Euroinian Judges. Adiilteiy 
ffiiu rtt be considered as an Offence unpunishable by BSngs, as ingratitude and otlier 
Immorslitiefl which do not (like a Breach of matrimonial Contract) cause any ap})arent 
Violftiiott of the Rules under wliich Society is held together in tlic World ; and unless it 
ig, as peremptorily required to l)e, bi-ought forward and punished its Theft, Robbeiy, 
Hnrder, fee., the Country will by Degrees of Time l>c filled with corrupt Females and 
Bastards, and the State of Society will be deplorable. It is therefon^ indispensably 
necessary to the Well-being of the People to award such Punishment to A<lultcry as 
can be devised consirtently with the enormous Nature of the OHcikn) and British 
Jurisprudence. 

In the Chapter of Offences relating to the Revenue it is pro})osed to punish Persons 
who perform any Part of the Process of counterfeiting a Stamj) from which the (govern- 
ment derives a Revenue, or who keep or make any Imjdenient intended for eounter- 
feiting such Stamp, or who keep or sell such counterfeited Stamp, with Imprisonment for 
Seven Years. Tliis Punishment seems to be rather too severe, and is much more heavy 
than the Penalties prescribed for the Offence of counterfeiting Coijis, wliich is of e^jual if 
not greater Gravity ; but whilst the counterfeiting of a {Stamp is intended to be so 
severely piuiLshcd, the Offence of using it is proposed to be punislied only with an 
Imprisonment of Six Montlis. The using of a countt^feit-cd Stamp, know ing it to be a 
Counterfeit, is, I conceive, a graver Offence than that of counterfeiting it, as in the latter 
the Object of the Performance is not actually effected as it is in the former. I shrmld 
tl^etefore think that an Imprisonment of Six or Twelve Months would be a suffiiuent 
Punishment for counterfeiting a Stamp or using a counterfeit Stmm). 

In the Chapter of Criminal Intimidation, Insult, and Annoyfhice, the Punishments 
awarded also api>car rather too severe. For Want of Notes on this Chaptoi* [ am unal>le 
to understand exactly the Difference between mere Criminal Intimichition and 
‘‘ Criminal Intimidation, having taken Precaution to conceal the. Quarter from whence 
“ the Threat comes.^' The one is declared ymnishable with Imprisonment of Two 
Years, and the other Tliree Yeai’s Again, the Offence of uttering any Word, making any 
Sound, Gesture, or Exhibition, to insult any Person, is j)ro])(jsed to be punished w ith 
Three Months Imprisonment, and this Imprisonment is extended to Two Years wdien 
the Insult is offered to a Wo^nan. Although an Insult offered to a Woman is more 
aerious than tliut offered to a Man, yet it might be sufllcient to double the Punishment 
in the Case of the former. 

The Principles by wdiich the Law Commission 'was guided in awarding ami propor- 
tioning the Punishments and Penalties are not so well explained in the (Jode as to 
enable one to judge witli Precision the Severity or Leniency ol‘ the Punisliment attached 
to each Offence ; and therefore it may not be j)rudent, witliout a full Knowledge of their 
Reasons, to question the E3^l!ent of the Penalties prescribed by them, which, though 
apparently too heavy or too light, may in reality be moderate and sufficient. 

26th November 1838, (Signed) V. STKKEXEVAsrAir. 


In conformity to the above Precept, transmitting an Extract from tbe Proceedings of 
the Provincial Court, dated 18th April 1838, with Copy of a Letter from the (“Joiut of 
Foujdarry Adawlut to the Provincial Court of Circuit, dated 14th April 1838, reciuesting 
them to collect the Opinions of Criminal and Joint Criminal Judges, Magistrates and 
Joint Magistrates, on the proposed Penal Code prepared by the Indian Law Commis- 
aioners, and requiring those Authorities to submit any Remarks they may wish to offer 
upon any of the imj)ortaut Subjects to which tlie Code relates, and to ])oint out sucli 
Defects and to suggest such Improvements as may either occur to themselves or be 
offered by intelligent public Officers or Individuals who they conceive may be consulted 
with Advantage, the Acting Joint Magistrate of Bellary has the Honour to sujjmit tlie 
fallowing Remarks wliich have occurred to him. 

Chaptek IL 
Punishments. 

By these Clauses Power is conferred to banish from his native Countr}^ India, a Poifson 
bom in India of English Parents, and a Person bom in England of Parents of Asiatm 
Bixih and Asiatic Blood, and whose Residence may, nevertheless, be generally in India* 
In the one Case the Person bom of English Parents baaiished from India, his Birth- 
riiftOe, would be a Vagabond without a Claim upon any one, not even a Parish (which all 
Redons of E^Ush !lrarth ore entitled to), and in the other Case, a Man (but for his mere 
inari^shtol Bmh in England), in aU other respects a real Native of India, may be 
bwiehed from India, and daiin Protection from his Parish in England. Tlie Clause^ in 
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Chapter IJ., p. r>(\. 


Chapter XXVI., 
p. 129. 


Clause.*? 43. niul 44. 
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ClauAO 57 » 


Clause. 68. 

Clause 75. 

Clause pS. 


plausp 136. 


Clause 141. 

piause 142. 


plauso.186. 
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Wulld tShis (Skvm znake my to 

for eyor^'Or for any JPeriod ? , 

With reference to the Notes oh the Sulyjcct of this C!latuie« a Mo<fifl<»Udn th^H tie, 
made as to the . Liability of the Offender to pay the Fme demanded at a Period a®er l^ 
Belease from Iinprisonmeut ; viz., that this Liability sliould oniy ^tend to Gteel^ 
wherein the Offeiidei* has been a real Gainer in Property by liis Act, which Liability n%ht 
extend, perhapa, even beyond a Period of Six Years as he becomes a real Debtor to this 
Sufterer, whom the Law, if possible, should save from any Loss. But in Cases Wher# 
tlie Offender has not been a Gainer, and no Person a Loser, of Property, the Offender - 
can hardly be called a Debtor to any one, and the Punishment in lieu of Fine not levied ; 
by Process of* Law before his Beloase from Imprisonment ought to suffice the Gourte j 
for otherwise, without any Necessity of restoring Property to a Sufferer, an Offender 
after his Releasd till the Time expires during which lus whole Profits from his lawM 
Calling are liable to be seized by a Court of Justice for an Offence for which he has 
akeady suffered severely will rather become an Idler, and a Nuisance to Society,* than 
exoit liimself in a resj^ectable Manner, not to benefit liinjself, but to satisfy a Sentence of 
a Coui-t wliich he may look ui)on as harsh. 

Chapter III. 

General Exceptions. 

It docs not appear that the administering a Substance of intoxicating Quality .to a 
PemoTi against bis Will and wdtlK>ui bis Knowledge is made an Offence ; yet a Person 
in a State of Intoxication so c^iused by another for no malicious Purpose might commit* 
Homicide. The Murderer iimler this Clause would not have committed an Offence, and 
the Party admin isteiing the intoxicating Matter weuld also bo beyond the Law ; and 
'whai woul<l the Homicide be? 

The Use of tljo Words in tliis (lause w^ould seem to imply that “a public Servant is 
legally comj)e^tent to commit an Offence.'* 

Chapter IV. 

Ahctment. 

The Backers of Tw^o Men who in a sudden Quarrel fight with Fists, or tlie Seconds of 
Two Prize Fighters, arc iliey within the Clause ? By Clause 69 it would seem doubtful 
whether the Principals were committing an Offence, 

C'HAFrfm VIL . 

Of Offences agaimt the Public Tranquillity. 

The Provisions of this (Clause seem to be objectionable, as they give a Handle to any 
evil-disposed Person to create a Riot on any Pretence of Provocation received from 
another, and tlie Law, while it {)uuiHlies the Person whose Provocation has given rise to 
the Riot, must in a proporti(»nable l)egree make Allow^^ices to the Rioter for the 
Provocation he has received. The Person giving Provocation had better be left to the 
Punishment j)rovided for Ids Offence by other Parts of the Law 

Chapter VIII. 

Of the Abuse of the Powers of Public Se'iwaiita, 

The Expediency of the Clauses in this diopter will greatly <lepend on the Law of. 
Procedure. If every public Servaiit may Ije drawn before any Court of Justice at the . 
Complaint of every Individual, several of the Clauses will be highly objectionable. 

By the Illustration (a) annexed to this Clause, a Judge with a corrupt Motive hiring* 
a Hquso for a Sum lor below its Value of a Person whom he knows will soon be a Party 
in a (^asc coming into the said Judge's Court, but wliich Case is not pending in the said 
Court at the Time the Bargain is made, would not bo affected by tliis Clause, but hiai 
Conductwould be ocpially bad. 

The Word “ knows," wliich frequently occurs in the Code, requires a Definition. Is a . 
Person said to “know" what he is legally bound to know, or professionally (see. 
Clause 263) is supposed to know ? 


Chapter IX. 

« Of Contempts of the lawful AutJiority of Public Servants. * 

A Servant suffers a trifling Injury firom liis Master, and puiposes to make legal 
cation tigainst the Injury. The Master tljreatens to dismiss him if he does. Here ' the < 
Master directly holds out a Tlireat of Injury for the Pujqiose of inducing the Servant to 
^ refrain from making legal Application, He is liable to the Punislunent' proy^d^ in thi»; . 
Clfpse.., It may act very haislily, - ^ . 
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. 0«tAmii>X4. . 

Of OffenocB nlMimg to the Revenue. 

By vtWa Olnwe a Peraon who merely puts a rough Mark with Charcoal or other 
Materhil on a Piece of Cloth (not au uncommon Way practised for the Purjxyse of 
evadiM the Pnty) would he liable to the severe Punishment of not less than One 
Year^mprisonmcnt. Frequent Cases of tins Kind were tried by tl»e Courts of Circuit 
as Forgeries till by the Oilers of Foujdarry Adawlut dated 8th May 1815 they were 
eicduded from that Class, of Oflences, and the Punishment with Fine, or in fail thereof 
Imprisonment not exceeding Three Months, liy the Magistrates, was considered sufficient. 
The Punishment provided in Clause 222 might embrace this Kind of Cohii l^erfeit. By 
Cla^e 217 and some of the following it seems, however, tliat the Word ‘‘ Stamp " is 
meant to represent the Instrument by which the stamped Work is made ; }>ut that it 
is not used so tliroughout the Chapter is evident from the Use of it in Clauses 223 
and 224i, and cannot, tliorefore, bo taken only in that Sense. 

Chapter XITI. 

Of Offences rcJatlnrj to WeUjhts and Measures, 

By this Clause a Person is liable to Piinislmient who “ fraudulently uses any Balance 
wliidi he knr)ws to be false but rio Punishment is assigned for fraudiilontly using any 
true Balance. In Indian Country Towns and Villages there are perhaps but few coiTect 
Balances, The Buyer and SelU'r are Ixjth aware of their being false, and will be gene'* 
rally careful to see the prt)per Corrections made in them beibre the Goods are weighed ; 
but in large Towns, such as the Presitlencies, Avhere the Balances are kept correct, a 
fraudulent tJso of them is easier, but would es(m])e Punishment. 

ClIAPTEU XTV. 

Of Offences affeclin<j the Vuhlic Healthy Safety^ and ConvcnivAice, 

Tlie Punishment for this OfTence is severe, Imt it will be reudei‘ed void by tlie 
“Belief” of the Offender being in his Favoiuv The Natives are particularly cjireless 
witli Fire ; but, like most other People, they never believe an Accident will occur till it 
does occur. It has been safe enough hitherto, and wliy not now ? 

Would a Ocntlcman who leaves his Gun loaded in Ids Boom be subject to this 
Punishment ? 

Chapter XV. 

Of Offences relating to lieligion and Caste, 

The making a Law on this Head seems to be very objectionable. The special legis- 
lating on the >Siil)jeot is likfdy to create the Offences emu^ted in the Code. Tlity have 
hitherto been left xintonched, and it is a dc'sirablc Object that they should he so left. 
The Clauses, as far as is requisitv;, might bo include<l in the other Provisions of the 
Code without defining them as Ibdigious, and Caste Offences. The Prejudices of Caste 
are supposed to be gradually wearing clowm, and si^ecial Enactments regarding them 
will only tend to check the fhjsirable End that tliey should be wdiolly abandoned. Tim 
Provisions of Clause 283, as now worded, would .subject to Punishmout tlie Members of 
some Churclie^^ and Religions for exercising the Discipline of their Churches in certain 
Cases on an Offender. The former Part of Clause 284? might well be classed under the 
Provisions of Clause 348. The other Part, “ the introducing a Person to do ignorantly 
anything whereby that Person incurs Loss of Caste,” should not be confined to Caste 
alone. If it is necessary to have tlie Provision at all, it may wnth Advaritag<; be made, 
a general Provision to meet all Acts of w anton or malicious Hurt to a Person s Feelings 
or Character. The Christian has as much Right to Protection under this Clause as the 
Ma^niedan or Brahmin, though he could not claim it, as ho does not profess to hold 
“Ca»te.^' Aj 3 an Illustration to show that a Christian may be jn.st as much hurt as a 
Brahmin : Z. is a Member of a Temperance Society, and pledged not to drink ardent 
Spirits. A., witli the Iiitonticui of causing Z. to forfeit his Pledge, mixes Braqdy with 
Z/s drink- By Clause 284 A. has committed no Offence. Again, Beef Broth is, perliaps, 
an Abomination to a Brahmin ; not so Cow’s Urine ; yet if A., a ChristioTi, were to mix 
Beef Broth with B., a Bralimin's Food, lie WT>uld commit an Offence severely punishable ; 
while^ if B were to mix Cow s Urine with A.'s Food he w^ould commit no Offence, 
because A. lias no “ Caste.” The Provisions of this Chapter had better be immerged in 
tlxe several general Provisions of the Code. But if the Chapter is to be retained ji 
Definition of the Word “Caste,” and a Specification of the Acts which incur a “Loss of^ 
Caste/' absolutely inquired, for they are most undefined,— far more so, perlxajis, than 
the Word Honour/' 

Chapter XVI. 

Of Ulegal Ervtrante into and Residence in the Territoiies of the East India Company, 

A Titne should be lixmted for the Person to enter his Name in Writing. 


Clause in. 


Clause 253. 


Clause 2r>g. 


Clause 270, 


Chapticr 


tlause 287. 



Clause 29B. 


Clauses 304 and 
369. 

Clause 392. 
Clause 412, 


< 

' CSAPTEE Xf Illl , 

Of Off^es affectMg tli& Human Body^ . . - i 

By the Definition of voluntary culpable Homicide by Consent it might in m(ki Cluses 
of Suttee be shown that the Pemons engaged in it were guilty, not of tliis Otfence/hut 
of tlie Oflenee of Murder, Is that contemplated ? 

Do the Provisions in tliis Chapter include Cases of Self-Destruction or Sejf-Hurt ? 
By Clause 399, in next Cluipter, it is said a Person may commit a Mischief against 
liiiuseli’. 

ClIAPTEU XIX. 

Of Offences against Pro'perty, 

Wliy should the Punislnmuit for Theft be continod to Wr/ewa a Imprisonment, while 
Offence of Extortion Is punishable with Tm])riHonment of cither Description? 

A few Illustrat-ioTis of Cheating in Horse and otlier Catth) Dealing would be a useful 
Addition to the Illustrations already given in this Clause. 

The Punishment for Stack- burning, tla^ Value of the Stack being IjcIow 100 Rupees, 
would only be Six Months Im))risomnent, or Fine, or btith (see Clause 402), wliich 
Punishment seems too lenient for so malicious an Offence, so easily perj»etrated without 
Detection. 

2d. The Code has been lent for the Pernsal of Individuals, in order that any Suggestion 
they may have to offer for its Im]»rovemcnt may be made, wliich shall be submitted to 
the Provincial Court of Circuit when received. 

Given under my Hand and Seal, this 10th Day of August 1838. 

(Signed) C. Pelly, 

(l.s.) Acting Joint Magistrate. 


The Joint Magistrate of South Areot has tlu^ Honour to acknowledge the Receipt of 
tlie within Pivcept, calling for sucli Remarks a-s he may have to make on the Subject 
of the Penal Cede. 

The Joint Magistrate lais perused the w ilh much Attention, and has but few 

Observations to oflVi*, except to record his high Opinion of the Wisdom of its Provisions, 
and of the humane and enlightened Princi])les on wliicli it is founded. He begs 
however to remark on a ihw Points which have attracted his Attention during the 
Perusal of the (Jode, and wliich a)>pear suscc])tibl(‘ of Modification. 

Clause 12, The Definition of a Judge as lien^ given will not ap))ly to a Magistrate, 
nor indeed to a Criminal Judge, who is investigating a Case 'which he has not Power 
to settle ilefinitely, but must commit to a siijierior 'J'ribuual. By tlie next Clause a 
Court of Justice consists of Cue or move Judges. Hence, muhu' ( 'lause 197, Contempt 
of Court will not be punishable if the Investigation which the Magistrate or Criminal 
Judge is at the Time eonducting be on a Subject which must ultimately be i.ried liefore 
a higher Court, It may also be a Question whether a Magistrate or ( himinal J udge 
trying a. comrnittahlc V-me would be liabl«* to the Penalties of (Causes J4J, 112, 143, in 
the event of his being guilty ol’ any of the Offences therein sjiecified. 

(Clause 14. lliere are .several (Uassea of Persons einjiloyed in the various Departments 
of the Government of the (Country who would not fall utuler any (»f tlie Definitions of 
public Servants ; e.g., Javobnesses or Ooiriashtahs in the Oiliee of a Co]le(‘tor, Magistrate, 
or Judge, who J:<a.ke down Evidence in ('ivil and (h'iminal Ca,s(*s, rea<l Rcjiorts, write 
Takeeds in reply, &e., ai’e not public Servants according to ihe.J)elinitions contained in 
this Clause, and would not be affected by tla^ Provisions of Clause 138, though it is to 
be feared Insfances an* not uneommon in whitli Persons of this Deseription have levied. 
Ckmtributiims upon the Ryots, under Pr(‘-teuee of furthering the Objects of their PeiitionB 
with the Magistrate, Collector, (u* Judg(‘. An Instance has recently occurred in the 
Anxilhuy Court of this Station in which the Criminal J avobnovess received Bribes to 
a large Amount from a Prosecutor in a ( 'riminal Case ; yet this Man would not be. 
pimishable undcir CJlause 138, and the Punishment imder 139, even wore this Clause 
exactly aiiplicable, would be far from adcijuate to the heinous Nature of the Otfcncc. 

(.Causes lo2, 153, 155, 156, ond 157. The Punishment provided in these Clauses may 
be very iiiadeipuite, if the Matter on which a Party be cited to give Testimony be Qf 
gi’eab I'm[)ortance, either to the Public gciK3rally, or to either of the Parties in the Suit. 
In a (h-imiiial Prosecution for Murder, A., a most material Witness, wilfully neglects to 
aip])ear on his SubjKxma. B., the Murderer, is in consequence acquitted, and turned loose 
upon Society. C)iie Month s Imprisonment would hardly be sufficitmt Punishment for 
A. Again, in a Civil Suit in which Lacs of Rupees are depending, A. refuses to attend 
the Court or jiroducc his Books, and the Suit is lost in consequence. To fine A. 500 
Rupees, while the Party profiting by bis Absence may have given him a Bribe of double 
or treble that Sum to ensure it, would evidently be nugatoiy. A Party attending* but 
refusing to swear, or give Evidence when sworn, is liable to Six Months Imprisonoianioj: 
unlimited Fine ; but between this and not ooming at all there is no prfustioal I}i0hronc^ 

’ The. 
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The Joiijit iJtt would therefore , suggest that ithe Time of Imprisonment for the 

OiSenoes speemed i» 152, 153, 165, 156, 157 be inorteased, and the Fine be unlimited, on 
tljbe Principles set forth in tlie Note on the Okaptei* of Pumshmeiit, 

201 and following Clauses. No Provision is here n>ade for tlie Escapci of a PrisoiM i- 
from the Custody ef the Magistrate, during a Criminal Investigation, on his Way to Hm' 
Magistrate, or from the Magistrate to the Court, or from the Gaol of the Criminal Oourl. 
before Trial by the Circuit Judge. It will be borne in mind that a Magistrate 
Criminal Judge trying a committable Case is not a Oouri of Justice. 

212 and 213. Shnjde Iinprisonmeut inflicted on Parties likely to coniinit this Offence 
would, in most Cases be no Jhini.slmicnt at all. The Joint Magistrate would propose 
Imprisonment of either Descrijition. 

263. The Punisliment herein jn’ovided seems far too little for an Offence wliicli may 
be followed with su(;}j serious (.Jonsecpiences. 

410. Hex’e, too, tlie Punisliinent is scarcely severe enough for an Act whi(di may 
involve the Loss of a Vessel and all on board her. 

Having thus coimnented on a few of tlie Provisions of this (^xle, the Joint Magistrate 
begs to add a few Rmiuirks on some Subjec<,s on whieli the Code is silent. 

No adequate Punishment is iirovided by the tVide for the ))n‘fejTiiig of false Complaints, 
though there are, perliaps, few OfliMiees which in the jiresent State cif India more require 
to be repressed tlian this. I'he System of prererring false (.^imjdaints, or Complaints so 
exaggerated that the ]Vlis-*siat (‘men ts made in iliem greatly ] preponderate over the little 
Truth they may contain, tends gjeatly to imj»air the Adiiiini.stration of Justice, and is 
most piHijudieial to the Native (.^liaraetcr. As the Law stands there is hardly any Cln*ck 
to this lh*actice. False Charges of the ])ctty Offences ccjgnizable by^ the MagistraU‘ 
mider Section XXXII. and XXXllI,, Regtilation IX. of 181() are by Section XXXVll. 
punishable with Fine not cx<tet.M.ling Fifty Rupc(_\s or Fiftt^en l)ays Imprisr.pnnient, But 
many of these Men <jan pay no Fine*, and tJie Tm]))isoiiment lias been rultxl by the 
Foujdarry Adawlut to be irlihauf Lahoiir, wliich it is wa ll knowm is in most Cases no 
Punisliment at all. In all other Cases und(‘r the (kpgnizance of a Magh’trate the 
malicious Complainant i.s liable to no J^‘naIty. He may charge a Man with having 
counterfeit Coin or smuggled (hiods in his j\>ss(‘ssion, have his Person and Housi't 
searched, and subject him otherwise* to rrnifh Annoyanejo and f nconvenic'nct*, yet for 
this he is liable t<3 no Punisliment. Tlie Partiiis injured may, it is true, sue him in the 
Civil Court ; but if* as is most ]»robabh*, hv. bi* a B(*ggar, such a Prosccaition would only 
expose the Pla-iuiitT to additional Fxjunse and Trouble*. Idiut admirable Ri'gulntion IX. 
of 1832 is well adapted to iv])ress the (.Iffence now under Liscussiou ; but iinibrtunately 
the Power wdiich it CMufcrs i.s eonlimal ordy to Ht'ads or Ameens of Police, and does not 
extc'nd to Magistrates, or osen to (kpiu]»laini.s referixsl by them to Native Officers of 
Police for J iivestigatiori. In Note G. Pag(3 I t the Framers of the Penal Code exju'ess 
tlieir (kmvietioji, that the Law on the Subject of lidse Evidence will rcndt*r unnc^ces- 
sary luiy Law for punishing the frivolous or vexatious pi-eferring of CriiniiiaJ Charges.’' 
This Law is, tbat a Person giving or falprieating false Kvidence is punishable wdtli 
Imprisonimait of either l)es(.*ri]ition for u Term wdiieli may extend to KSeven and inu.st 
not he lens than One Vear, and .shall be liable to Fine. Not to mention tlja,t the 

lowest Rate of Penall y here given may in many ( ’a.s<*s be too high, it is to lx* remarked 
that this giving of falsi* F\ i(h‘iH.'(*, as it mu.st be on Oath (( dause 188), is in fact tanta- 
mount to Perjury. But the 1 >illiculiie.s w hich bes(*t a Charge of Perjury, and rtmhu* it 
more diflicult to substantiate than almost any other Accusation, are w^ell known to all 
Mugistrate.s, Criminal .Tudg(\s, and (dreuit Judges. To this it is to be added, that a 
Prosecution of this Nature, jue.supposes the Idudy to have been in the tirst in.stanei* 
swoni to the Triitli of his original Slatemc-nt. But Petitions aT*c constantly pre.sented 
to a Magisirate whirh at Ibe First Cdancc be know^s either to be false altogelhor, or 
that at least Three Parts out of Four are untrue. A Native who j)res(*nts a Petition 
will alwa3's swear to its Trutli. But tin* Practice (jf the Magi.sirate sw"ea?*ing a J\Ian to 
that which he feels a full Conviction to lx* fal.se, in order to have the Means of jiuiiishirig 
him afterw^ards, is objectionable, and not likely to augment tbe little Ptev(‘ronee at which 
Oaths are at present hehl by the*. h.»WH*r Order.s of the Natives. ^latiy Instances also 
occur in whiidi, though a td)ni])iaint may liave been notoriously groundless and malicious, 
it will be impossible to In-ing the Author of it within the Scojie of an Indictment for. 
Perjury or false Evidence. To remedy this, the Joint Magi.straie would propose that 
some Provision similar to Regulation IX. of 1832 be iiitroduc(*d into the Code. One 
more equitable cannot easily be frain(*.d. d'he. Infliction of Punishment is veste.d in a 
different Tribunal from that originally" trying the false (diargc, and wdiieli cannot be 
biassed by any of the former JVoceixlings. The Party oi*iginally accused and the 
Witnesses are not subjected to a Journey to the Court ; but it is for the Jtidgi*, on a fulF 
Review of all the Proceedings, and of any additional Explanation wliich the Accused may * 
have to ofler, to jndge of the Truth of the alleged false Conqdaint, and of the Tcinjier 
and Intention with which it has been preferred. 

No Power is given by the Provisions of this Code to Magistrates to hold to Security, or 
commit to Prison for a limited Time in default, Yagrants, suspicious Persons, or A^aga- 
bonds. wandering about the Country^ without ostensible Means of supporting theniscd\'cs, 
anid subsisting in &ct by :n/itty Pilfcrings. Although the Exercise of tlxis Power requires 
(263.) T 2 to 
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diiiqpeii^ with without iPoHoe. S^ron 

similftr Power is granted to Jiistiees of the Peace, and its Emtk^ is mot inieenim^ 
ei^cially in those vested with the Care of the Police in large Towns, the 

Number of those who roam about this Country without any honest Object, and ready* to 
lend themselves to any Roguery, be taken into consideration, some Plan for their 
Coercion or Suppression will not be deemed unnecessary. 

It were jjerliaps premature to make any Observations on the Code of Procedure^ to 
which AlUision is frequently made in the Penal Code. The Joint Magistrate, however, 
cannot avoid expressing his Hope that One distinguishing Feature in that Code may be 
the enlarged Powers given to Magistrates and Native Heads of Police. In the present 
State of the Law, a Head of Police or Ameen can only punish in Cases of Theft under 
Five Rupees, or Assaults, Affrays, &c., when a Fine of Three Rupees would be a suffi- 
cient Penalty. In all Cases of a more serious Description the Inquiry must be conducted 
before the Magistrate, the Complainant and Witnesses having sometimes to travel Fifty 
or Sixty Miles to the Cutclierry, and after a Week s Detention retuni the same Distance 
to their Villages ; yet a Head of Police wlio may not dispose of a (^ase of Theft whore the 
stolen Propt^rty be worth Six Rupees is allowed to prepare for the Criminal Court 
Cases of Mm-der, Gang Robbery, or other serioixs Description, and on the Manner in 
which these are got up in the Talook in the first instance their ultimate Disposal by 
the Criminal or Circuit Court in no inconsiderable Degree depends. To make the Incon- 
gruity more striking, many of the Cases sent up by a Tehseeldar are eventually tried by 
a Sudder Ameen ; yet Sudd(3r Ameens and Telisecldars are Men raised from the some 
Ranks of Life, and fully Jia much Activity, Energy, and Ability are required in the 
latter as in the former Situation. Tlie Powers given by the present Law to the Magis- 
trate are contracted in the same inconsistent Manner. He can only punish petty 
Assault in Tiiefts under Twenty Rupees ; but he may imprison for 8ix Months for 
having counterfeit Coin without good Excuse, and award 100 Rupees Fine, or Three 
Months Imiu’isonment with hard Labour, (when f.he Customs are rented,) to Parties 
detected in Smuggling. To remedy this, — to lighten the Business of the Courts, and 
spare the People the Trouble and Expense of attending them, — the Joint Magistrate 
would propose to invest the Magistrates with Pow^cr to jmnish in all Cases where Six 
Montlis Imprisonment should be an adequate Penalty. Cases wherein Two Months 
Imprisonment would suffice should be cognizable by the Tehseeldar, who might of his 
own Authority inflict Fifteen Days. Imjmsonment, or if he thought a severer Punishment 
required, I'orward liis Proceedings (but not the IVosecutor or Witnesses) to the Magis- 
trate, ex})laining at the same Time the additional Extent of Punishment which he would 
propose to inflict. If tlie Magistrate, on l^enisal of the Pnxjee.dings before the Police, and 
after hearing any further Defence which the Accused might have to offer, should deem 
the Charge proved, and the extra Punislimeut suggested by the Heail of Police merited, 
lie should be emj)ow'ered to inflict the same, or, if he cionsider further Evidence necessary, 
should examine such Testimony, and decid<5 accordingly. When a he.avitT Punishment 
than Two Months Imprisonment might ajipear cjillcd for, the Magistrate should be bound 
to hold a pemonal Investigation of the Case, afU^r wdiich Imju’isonmeut to the Extent 
of Six Montli>s might be a w^arded. Cases which would seem to demand a greater Degree 
of Punishment should of course be committed to the higher Court. 

Given under my Hand and the Seal of the Joint Magistrate at Cucldalore, this 3d 
Day of December in the Year of our Lord 1838. 

(»Signed) J. PyoROFT. 

Joint Magistrate. 
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(No. 55.) 

J. Vaughan Esq, to the Rkotsteu of the Court of Foujdarek Aj)Awlut, 

Fort St. George, 

Sir, Tcllicheriy, 12th October 1839. 

I HAVE the Honour to submit some Observations on the Code framed by the Law 
Commission. I regret that many oilier Circumstances have deterred me from offering 
them sooner. 

2. Witli reference to Mr. Secretary Macnaghten's Letter of the ISth April 1888, I 
confine myself to C<jmments on a limited Portion, which I deem preferable to a Statement 
of all which appears to me objectionable, inasmuch as that if Remarks that I may make 
fjiould lie deemed of sufficient Importance, 1 can offer more on further Requisition. Time 
and Labour will thus be saved to the Writer and Readers. 

3. While I heartily hail mucli that is useful in the Provisions of the Code, and the 
Excellence of jnany Views expressed in the Notes, I must declare tliat many of the 
Illustrations appear to be very far-fetched, and to exliibit Cases not likely to occur or to 
be found ; and I cannot concui* in the Opinion expressed in the last Paragraph of the 
intrcxiuctory Letter, that (what the Commission admit to be) the rugged 

which depends much on Punctuation, is likely to be so expressed in the |7atiVe £eui- 

guages 
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Worde wliioh^^ no Meaning to tbe People who are to obey it an 
n I aee net how tbia Cede can be paas^ without great Alteratione, even in regard 

4. The Oommiesion say that their “Illustrations exhibit the Law in full Action, and 
Aow what its Effects will be on the Events of common Life but they do not appear 
to be borne out in this, when we refer to many of those on Articles *20, 21, 72, 73, 230 • The selection of 
,rttems (c.) &a, espeoially), 808 (a), 363, 393, and (a) of 404, which seem calculated for these few is made 
; Europeans only. Those suitable to all Clasnes should be given ; and Europeans may be casually, 

. referred to an Appendix for such as apply to them only. Tlujae above noticed, and many 
others, are certainly not likely to lead their Minds “ through tlie same Steps by which 
the Minds of tliose who framed the Law proceeded," for they cannot follow without 
Illustration on Illustration. 

3. The Desire for the brief and comprehensive appears to Lave led to great Sacrifice of ^ 

Perspicuity and the Means of ready Itefercnce, as well as to the clubbing of great with 
small Oflences under One Provision of J^unishment. 1 cannot but think that it would be 
better to extend the List of Clauses, and use plainer Words and Plirases (as simple as 
possible) for the Benefit of both those whom they aro to affect and those who are to 
administer them. Since Illustrations are deemed necessary, why not give them abun- 
dantly for each Clause ? 

8. Clauses 304 and 305 (from a Page on which I have just opened) exemplify what I 
have said in the Beginning of the last Paragraph. If a Man were brought up for an 
Attempt at Rape which had caused the Death of the Female, who would think of 
turning to these Clauses, if ho did not bear the Illustration in the latter in Recollection ? 

And as the Commission do not profess to bring every possible Case under View, it is 
only by Chance that this appears. On reading 304, would he look on an Attempt to 
ravish as “ so rash or negligent an Act as to indicate a Want of due Regard for Human 
Life ?" If the Violence was great, would not the Ollender have “ the Knowledge that 
he was likely to cause Death,” and consequently be liable for Murder under 294, 295, 
and 300 ? 1 must say I cannot conceive what Cause of Death, whether Violence or 
Fright, from the Attempt at Rape, is contemplated iu 304. 

* 7. Would it not l)e better to make a few move Clauses under the Head of “ Rape," to 
which all may turn and readily read ? For instance, — 

359. A Man is said to commit “ Rape " who has sexual Intercourse with any Woman 
(except his Wife) under Circumstances of the following Descriptions : — 

(Here enter) 

360. The Punishment for Rape is rigorous Imprisonment for Years and 

Fine. 

, 361. The Attempt to commit Rape is punishable by rigorous Imprisonment for 
Years and Fine. 

362. If Death is caused from Fright, Violence, or otherwise, by the Perpetration of 
Rape, or the Attempt to commit it, the Punishment is Death, or i-igorbus 
Imprisonment for Years, Flogging, and Fine. 

863. Persons who aid and abet the Commission of Rape are punishable with the 
same Punislimeiit as the Principals. 

And so on with any more that may appear necessary. 

8. With respect to the most serious Offences in Chapter 1 8 also, one would think that 
it would be easy to place a Description of the various Homicides which amount to 
Murder and those to Manslaughtei*, &c., and then to add “ Homicide amounting to 
“ Murder is puuisliable with Death," “ Manslaughter, with rigorous Imj)risonmeiit for 
“ Yeai’s and Fine," and so on. Who has ever heard of such a Case as that in 

Illustration (b) of 294, or that of (c) ? and who would think of them iu reading that 
Clause ? Really a Man must take care when he visits the sick, and eschew talking of 
Suicide, if he should have a Turn for it. How can lie know tlrnt by liis saying to his 
Friend or Acquaintance who lias the Toothache or Gout, “ I would sooner blow my Brains 
out than sufter such Pain as you do " (an Expression which a Man may carelessly use), 
that his Friend would be so rash as to do so ? How can ho be said to give him his 
Choice?" And what Intervention of Time between the Speech and the Act would 
suffice to save him from Punishment ? How is it likely to be proved that it was his 
Inte7ition to make him (Commit Suicide ? Appearances would be against such Inteaition, 

03 o^ly Friends (or those professing and believed to be so) are generally admitted to 
visit tlie sick. This holds good to the Case (b) also. Tlie “ agitating Tidings " may be 
that the Prize of a Lakh of Rupees in the Lotteiy had fallen to his Uncle, whose Heir ho 
maybe, who had had Two Apoplectic Fits ? A Third, in his Joy at hearing this, may carry 
, huu off. Is a malus Animus to be inferred from the Circuinstance that he k the Heir ? 

Can it be necessary for Legislator to provide for such Cases, rare of Occurrence, I 
presume, even if indeed they have been known to have occurred, and so difficult of 
. proof ? Referring to the numerous English and Indian Case Books, &a, surely a sufficient 
^Catalogue of possible Cases naay be made out (to which others may be added, as new 
'> oqeur) ; ai^d whsttever ite Length may be, 1 vi^ould venture to affirm that if it were 
V (263.) T3 . 
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no PoDsIderation in comjpariiBOii with the Object of having the Law made clear to alL w/; 

d. It is needless to point out other Cases of Obscurity, as they must be obvious to any 
one who lias read the Code with common Attention. The Commissioli indeed compare 
the Study of it to that of Geometry, in which “ it is constantly found that a Tlieorem* 

, read by itself conveys no distinct Meaning and this is just what I confess / have 
felt. Tlio Natives arc likely to feel it more, I would submit that this is not the Way 
to teach the Law, which sliould be rendered as easily intelligible as possible. 

10. I would notice next the great Latitude of Punisliinent prescribed for Otfenocs. 

, And hero agaiis no better Instance can be found than that for Rape, in Clause SCO. 

11. Where are we to look for tlie Distinctions in Rape whereon to gi’atluate the 
Mciisure of PuniKhment from Two Years of simple Tmprisonnnmt without Fine to 
Fourteen of rigorous with Fine unlimited, which this Clause prescribes ? And tliis is a 

. Crime which Sir Mathew Hale wrote ouglit severely and impartially to be nnnished 
with Death." Is Female Chastity now held so cheap tliat the Ravisher oi it may 
suffer less than for sim])le Theft, as this Code allows. 

12. The next Two Clauses, regarding tlisgusting Offences, give as wide a Range (One 
indeed wider) for the Fancies of a Judge as to Degi'ees of Culpability, when there ought 
to be but One Punishment for all who commit them, and that a severe one. What 
Shades of Guilt can iliere lie? What Plea for Leniency, but Youth, or the half-barbarous 
Condition of the Offender, on wbicb, or on any other particular Cinnimstance, an Applica- 
tion for Rcinission of Part of a prrscrihed Scuitencc^ may be granted ? To which Side is 
the Merr^y whicli the Code allows to be dealt? To the low and ignorant, or to the 
pampered of better Days ? Surely not to the latter, who has hod the Means to read and 
hear of the general AblioiTence of KU(ili Acts. 

18. Though the Madras Regulations are spoken of with Contemjit, I think they 
fiinpcrfect as they (iertainly are) will stand Comparison with the Code, when we view their 
* Clauses band.'). Distinctions ^ as to the various Grades of Aggravation of Theft, and Clauses 364 and 367 
Sec. 3., Rcg.G., of the Code. I eaimot perceive the Grounds on wliich the Minimum of Punishment is 
1822, and See. 9-, 'lixed in 365; or why, if Servants or Persons residing in a House only rob it, the 
Reg. 1.. 1825. Olh'tice is less than if a Person not residing or employed in the Building is engaged in 
(Conspiracy " with (Jne of them. By this Clause it would aj)pc^r a Servant handing 
out a. Seer or Two of Rice to his Wile or kept Woman, wdio is not employed or residing 
in the Building, when he may be called to do any Work in a Storeroom, must be 
subjected to rigorous Iiniu'isouinent for Six Months, and his Half Dozen of (luldren will 
Ik‘ half starved in the meantime. Would not a sliglit Whipping on the Posteriors be more 
suitable ami benclicial ? 

J L There are very many extraordinary Cases of Intentions in the Code which appear 
next to impossil Je to j)rove. For iii.stanec we may take Illustration (e) of 363. Let 
any One divijie how “ tlie Intention fraudulently to take a Dog" is to be proved, 
though a Man bo foimd with something tliat Dogs p.articularly fency in liis Pocket. If 
lie opojiJy vAvAxvs it, so that Witne.sses may depose to the Fact, why notice t)ie (Joiitenta 
of tlie Poeket ? Who shall determine the Intention illustrated in (o.) 

15. Ami what shall he said of contemplating such Cases as Illustrations (p) and (q) of 
the same ( clause under the Head of Theft” and the Declaration tliat the last is act\uilly 
Theft ? The First is an obviously mischievous Trespass, for Punislnnent of which 
Provi.sion should be mmle. The other might be done for a Joke ; but the Joker would 
lind himself nailed und(*r the Code for Theft. If such a Case should occur, would it not 
]»e suliutieiit to leave the injured to file a Civil Suit, on Refusal of the Offender to make 
licpai-atiuu ? A Boy m.ay be stamped as a Thief, according to (c) ami (q), for liaving 
coaxed away a Dog to worry a Cat, a Jackal, or any other Animal. So may one 
who takes a (Jock a ft*w Yards to set it to fight another. The Intention to appropriate 
to ones own Use tlie Goods of another is the Essence of Theft. 

16. Would it not be better to enter all such Cases under “ Trespasses," for which Fine 
((jomiuutablo to Iinpri.sonnicnt or Whipping suitable to Youth) should be levied, and 
Remuneration made to the Aggi'ieved, if deemed necessary ? 

17. Instances of unduly severe Punishment are, I think, abundant in the Code. I 
have ju.st opene<l at Page 84, and find an Instance in Clause 325 by which a Man is 
made liable to rigoroas Imprisoummt for a Month and Fine of 600 Rupees for simple 
Hurt (even for merely striking one with his Fist or a Stick) on grave and mdden 
Provocation. For the Definition of this wo arc referred to Clause 207, but T think it 
can hardly be said to be defined tliere ; for “ Person of ordinary Temper " is wery 
indefinite, as indeed the Commission in the last Paragraph of Pago 69 of the Notes 
wo>ihl seem to show, when they talk of “ gross Insults by Word or Gesture," and express 
an Opinion that these are entitled to Consideration, as well as Excitement from bodily 
Pain. B\it the Code appears to have gi’eat Doubt as to Provocation. Now if a Hindoo 
or Mussulman liaving a Stick in liis Hand strikes One who grossly insults him on 
passing close by, is the above-noticed a fair Punishment ? If he should break the First 
Offender’s Arm by the Blow, while the other, seeing him about to strike in consequence 
of the Insult, stands prepared witli another Stick to resist him, and has probably v 
insulted, him with a view to induce him to strike, he is liable, under 826, to ngemtm^ 

Impriic^ent 
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tltO '^iniuliaimt of ■ a Youth firing off a Cr^kot wMoh startle a Hotse, and ca\i8e8 a 
»ever«i Fall to his Hider, oi One who starts a BuMock with painted Homs, which upsets 
a Mail) on Ptmgal Day> equally with the Person who may ride a vicious Horse into a 
<3r0w^ and cause it to break the Legs of Two or Three Persons, and bite otliers. 
Offences are widely different, and the Punishments should be distinctly providocL 

18. Under' 330 (with the Explanation) and 331 it would aj3pear that a Man may he 
sentenced to riyoroun Imprisonment for a Month and a Fine of 500 Rupees for saying, 

You liad better not go that Way; it is dangerous. 1 saw a Tiger there an Hour ago.’* 
Is it necessary to legislate for such Cases ? If they are not conlemplated, why make 
such comprehensive Definitions as can l)e twisted into Instrulncnts for ailing Men s 
Liberty, and yet keep the Complainant free of Punishment. The Man may have told 
the Truth. Who is to prove that lie did not ? Is to be jmnished if he cannot prove 
it ? Punishment may be provided for any one threatening to set a Dog at anotlier, 
without requiring Proof as to its being savage. The Ilbmtrations (c) and (d) do not 
mitigate the Force of the Provision of tlie Clause. A Report that Robbers an^ on the 
Booil, or Pindarries are coming, “ makes it appear that it is dangerous to proceed.” 

19. Why not distinctly state Offences, and Pimishrnents in pro]»ortion to each ? For 
instance, He that re.straiiis a Man by threatening to jxssaiilt him, or cause him to he 

injured if he ))roceei]s, shall be piuiished with,” &c. He that wilfully spreads “ a 
** false Report for any Purpose apparently mischievous shall be })uuiahed with,’* ^e. If 

such a Re})ort tend to exciti* general or considerable Dismay" of tlic lidiabitanls of the 

Town, Village, or Place wheiv it may be set fiirtli, or be aj)parently to raise nr dcjjivss 

Prices of any Coi nun xli ties, the Ol1(*nee is aggravated, and shall be jainished with,” 
&c. ; and so on, Si)reading false N(;ws is a very common and miscliievous Thing, and 
Punishment should be provided for it. 

20. Though the Illustrations are so frequently of microscopie Penetration thei ti apjicars 
to be great Want of them in many Clauses. For instancci, in criminal Rrt'aeli of 
Trust (386) there is nothing shown as to wliethcr Servants fraudulently allowing tlaiir 
Master’s Horses or choice Dogs to be used for breeding, and many other Offences of like 
Nature, (which would appc'ar to be a Violation of Contract implied,”) can be jniuished 
u*ider tliat and ilie following Clause. Such Abuse of a Horse may be a s(‘rii>uK Injury 
of very valuable Property. These and other Matb^rs between Master aiul Servant claim 
serious Attention in framing a Code for all Classes, and yet th(?re are but Three Claiis(‘H 
on Contracts of Service. 

21. The last Paragraph in Page 88 of the Notes »'\p])ea-r far from satisfactory. “ When 
a Dip of Ink," or stepping into a Coach, liavc a Place, sliall the groat Mass of European 
Residents obligcul to tra vel far (to servo the Government), and by regular Stages, on short 
Notice, and witli small Means, be left without Protection (while Acts of Parliament and 
Orders of the (jourt oi’ Directors provide so much against ill Treatment of ila^ Natives), 
because Men who have lived almost entiredy at Presidencies, and had Coumiand (»f large 
Fatal )li8hments (in which it is not aseriotis Matter to lose the Plaeu of One of the Idlers), 
have had no Ojiportuuity of feeling Distress from Brcjich of (Jon tracts. They (ran feel 
for a Person travelling Post (the only Mode prohablj'^ in whitdi they have ever travelled 
or are likely to travel) who may Ije .set down by liis Bearers, hut not for an Oflieer who 
has a Family to move, or who from Insolence or Dnmkenness of >SorvantvS may be left 
between Two Stations to saddle and clean liis own llorso and make his own Dinner, or 
put uj) with such Fare as in liis particular State of Health may materially affect his 
Life. “ The existing State of the Market ** for Servants wasi perhaps judgcxl of from 
Calcutta. If an Officer is ordered to the Field, and Servants who on entering his 
Service engaged to go anywhere desert him, should they not bo subjeet(.»d to Fim? or 
rigorous Imprisonment? 1 say an Officer ;'* but the Servants of cveiy One, Native or 
Europeati, who so engage should be punished. If it were easy to get others, wlio would 
wish to take the unwiUing and perhaps ungrateful ? But even at a Station Punish- 
ment is necessary to restrain Servants from leaving Service without due Wnrning, 
Dnmkenness, &c. ; and these may be framed without ‘‘ giving Means of Opjiression to 
bad Masters."* Let equal Justice bo administered to both. 

" 22. But in regard to Service, the Attempt to annul the Master's Right over his Slaves 
claims particular Notice. The Commission confess* that they “entered on the (Jon» 
“ aideration of this im]>ortant Question with a strong Leaning to the Opinion tliat no 
“ Distiixotioii should be made as to (Jffences (?) committed against Slaves." The 
Mahomedan Law which we have recognized, and which I coriceiA t^ is as binding on ns as 
the Sanction to Slavery in the West Indies was, does not consider moderate Chastise- 
meut as an “ Otfcnct%" What the ReJ^lations may be on which the Allahabad Couvt 
fome<l their Opinion, which tlie C<unmissioii recommend for Ad(>j)tion, 1 know notfc 
The Madras Foujdaree Adawlut on the 27th November 1820 published Sanction for 
moderate Gorrecjtion, upon the Opinion of their Law Officers ; and no subseqiu'nt 
Begu lation or discovered Item of Mahoine<iaTi Law appear to annul it. Our Oiminal 
Code declares Offences denounced by Mahomedan Law or the Begulations to be 
punishable by the Criminal and Chnuit Courts; and Section 32, Begulation f), 1816, 
intend^ io reliei^e the Courts of the least of these Offences, con hardly be deenaxl to 
(968xV T 4 give 
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doci^ xiot « 6 xk 0 titute an Offei&cd • 
. ,23« Lei the Magistrate of Malabar and others show the Cases in wMch Ooitnple^ 
have been niade by Slaves against their Masters on acoo%lnt of moderate C^rieot^Oli^ 
having been administered, and a correct J udgmout may then be* made as. to the 

^Practice/* in wliich no I>istiuctiuns have been made. Cases which come before the 
Fonjdaree Adawlut are of course too gi'ave to admit of any Distixiction. Let Proprietors 
be heard in defence of their flights, before you virtually annul tlieir Property. Would it 
be becoming in Oovemmerit to act in iliis Way while so much has been paid for 
Abolition in the West Indies ? If we annul Rights in one Kind of Property, what 
Confidence will there be tiwxt others will not be assailed. 

24. It would be mocldng (as indeed the Commission show) to tell Proprietors to sue 
in the Civil CouHs, where their Suits would not be decided for Months, if not Years ; 
and when Judgment was given in their Favour, whence would come the Remuneration 
for Service lost ? The Master may bo a ruined Man before the Decree be passed. His 
Cultivators having been tempted away from him (though he may have treated them 
well, others may bid liigher) ; his Fields have lain waste, and his Property and Land 
have been sold for Arrears of Revenue. The Man with the longest Purse may thus 
outlive and ruin his Neighbours, and buy up their Land when it is sold for Arrears which 
he has caused, 

25. I will now refer to the Chapter on Punishments, and the Notes thereon. In this 
I would submit that Flogging be added to the List in Article 40. A Reference to J;he 
Punishments which 1 have iiillicted during about TweU e Years as an Assistant Magis- 
trate, Four as a Criminal Judge, and Ten as a Circuit Judge, and what I have written 
against Flogging, would suffice to show that I am no Advocate for much of it ; but I am 
of opinion iliat it is a Punishment much feared, and highly desirable to be retained for 
most if not all of tlie OlieiKies to which it is now applicable by our Regulations, and 
especially for the Correction of* tliose guilty of repeated Offences of Theft, for Repetition 
of Robberj”, for Robbery aggravated by Torture, for vicious Woun<ling, Arson, and Rape. 
Prisoners often beg to bo excused tlie Flogging, while they say not a Word about Four- 
teen Years Imprisonment. Whenever it may be proved that the forthcoming System of 
Prison Disci j)line j>roducca such Terror as greatly to diminish Ch'ime, Flogging should 
certainly be discontinued. Hardly any one wo\dtl then wisli to maintain it. But until 
we have that Proof (I despair of it) I must submit that Flogging should have its Place 
among Punislinieuts, while the cojitrolling Authorities should take care that it is not too 
freely ap]>licd. 

2'h I am also strongly disposed for tlie Maiiitenanco of Tusheer, or the Substitution of 
the Pillory. The former is applicable to Perjury and Forgery only ; and as we want 
Exain.'pleH to check these, aiKl as the cliief Object of Piuiishmont is Example (the 
Punishment or Reform of the iTidivi<lual Offender being of far le.HS Importance), I cannot 
at all subscribe to the Arguments of the Law ComniLssion against it. Let the Mon of 
“ quick Sensibility,’* fur whom tliey sympathize, look well to ConsiMiuences before they 
engage in such deliberate, hn^noiis, and dastardly (h'iines. The Robber is led away at 
short Notice witli Hope of Gain, and has no such Warning of th(5 Consequences as tho 
Forger of Deeds and the Pcirjurcjr in support of them have. ITie great Chances of 
Impunity induce tlie Belief that it is a safe Speculation. In the Cases of not frequent 
ConvictUm. the Example should therefore bi^ severe. 

27. 1 doubt not that Sentences for these Offences will show that great Discn?tion is 
used as to the A])plieation of this Punislirnont ; that the poor Rustic ‘‘ drawn into the 
Crime by” Temptation is not often exposed or punished to the full Extent ; but that 
it is the eimning Brahmin, the hai*<]y l>ealer in Pcijnry and Forgery, who is exposed ; 
and hardened and impudent ” as he may be, he surely feels the I^mishmeiit. That no 
MiUi may be taken unawjires, let him be warned (as I believe l\^ople generally are) 
before he files a Document or begins to give a Deposition. The Crimes demand severe 
PunislnneJit, and lie who deliberately commits them f conceive deserves to be considered 
as having thrown off every Particle, of Respect for his Character. 

28. Witli regard to ‘‘ the Black Water, Avhich the Commission view as so terrible to 
the Natives, I believe they will find that the March of Intellect and of Troops to the 
Eastern Settlements has exton diid the Information of those of the Madras Presidency 
(at any’^ Rate) on the-se Matters considerably. Still 1 ludicve it is more dreaded than 
Death by Men of high Caste ; while others may hear of tho Ease and Independence 
which (Officers who have been to the Eastward have described it to me) affora quite a 
Burlesque on severe Punishment/' A public Flogging, Tusheer, and Labour on Roads., 
operate for Example to many ; while Transportation is merely heard of, reported to be 
no^ so ten’ible, and soon out of Mind probably with those who do hear of it. 

29. The Commission anticipate Objections to Nos. 43 and 44, and 1 cannot conceive 
that these can be defended. In the fii^st place, how many there are who would not be 

S roud of Asiatic Blood according to Clause 32, and who would consequently be rendered 
able to this Punishment. How hard they would operate against any with even ^ 
!nnge of Asiatic Blood, which ought^ to be sxifficient to give them a Claim to Residence 
till Semtenee of Transportation is passed by a Court. Even if an European subjects, 
hipa^elf under 196 to a Sentence of rigorous Imprisonpaeni for One.Year, by 
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c4‘ Annoyance only, or to the still more extrawdinaiy Piwiishment of Two Yearn rifcorottss 
Ifi 3 (pri»omnent\ for Mischief^' on what one “ values as a lUrity/’ as a Ko(‘|»siike/* krc. 
im&r Olatis© i05, eaii there be any Necessity to Imnisli him from the Territories of tln*. 

Gompany, to tear him away from Laii(le<l Proj)erty, and a Family partly of Asiatic 
Blo^xi ? Instead of placing such arbitrary Power in a Ooveniinent, the OHenees wbicb 
should require the Banishment sliould be deolaivd, and it should bt‘, made the PuniKlnnent 
by the Courts. 

80: PuniHlimeiit may be provided for Europeans urnhu* tlu^ Rules of rigorous fm- 

g ifiiomnciit, and Hard Labour may be onforee.d agaiiiHt them with no mon* I)(\,nger to 
ealtli than it is now voluntarily ])(‘rlbniu‘{l by Koldi(‘rs, Artifietusy ice. As for 
Exposure of the Euro})(‘.au (luu-aebu', one would thiuk tiiat ilTe VV^iiters bail never seen 
those whieh unhappily ar(‘. t(»o fre(]ueut wluuvvtM* an Kuroj)ea-n ( Va ps ap]n‘ars. Tlie 
Natives have not KU(*h aii higli Cpiuion of red and white Faces as to sujijyose all who 
possess them to be immaculate; and 1 should think it is well to let them se(‘. that 
Justice is administered »M|ually to all. Small Euroj>eau (hiols may bt*, established at 
healthy Enro])ean Stations, and European Albmdauts may be selected from steady Alen 
not fit for aetiv<i S(*rvi(‘.e, to wdaun it woiihl afford an extra. Provision. 

81. No. 15 is suttieient to provide a.gaiiist tbo.s(‘ (^i.ses <»f Injury to Health of Eiin>})(‘an 
Offenders whi<‘h tli(‘ t^mimission adduce as (b-mind for warranting thi‘ Two prtMteding 
Articles for arbitrary (Commutation. 

32. No. R) should he (pialilied by a Declaration that tin* Crj>unds tor Remission should 
be registered, and declared in open Court, in the ( Wrt in whieh Scmtcmee was j)a.sstMi. 
that well-gi*ounded Mercy may not be <‘onstrned ]»y the Public into a Itemissiem tlirough 
Corruj)tiou or other iiudia^ lnlluene.(‘. 

33. No. 47. and tlie (^hiuses tluacin nderred to, give a, wide Latitmle for Dunislmieut ; 

Years of st»)itary or Years of. rigoi-ous Imprisonnauit, for Offences uii(h*r One Detinitioii, 
according to the Pleasure or Natun' of the Judge ! 'fhe ('uses in which the lm]>riHonmeT»t. 
should be simple oiiuht, 1 (foiieeive, to be very few, as lining othu's an Alternative for 
the* Punishment of Otlimci's of a ligliter l)es<Ti|»iion ; and if the Firjc b(‘ not paid il may 
bo eommutiMl to shoi’i rigorous I niprisonnuMit. whieh may witlioul Kxposure. and of 
Kinds suitahh^ i.o Dersons (»r ditferent (^^m]itionK in Ijifi*. As Inqn’isonineiit is i\tv 
(Jorreetio]] and Rebibution, it slmuld lu‘ ii*ks(nu(\ .so tliat it may atieet iht* Offender to 
bis Disgust itJ the shortest |)ossible Peri<id, and t hus de]»rivt‘ his Daniily of his Labour for 
their Su])port as shorl a 'filin' as may he nei‘dful. Very many may bear simple 
Imprisonment witli great (^xJness, and through tla* greatt^st Part of it, whih' their 

Families may be sulfei’ing from the Loss (»f their Labour. Why shouM the (hn’^ernimmt 
pay for their Hoard and Lodging in Idlentvss. Rigorous Imprisonment keeps the Miuil 
awake to ( k>ns(‘queuees. It would ]>e Ix'tt.er to seutiuiiv to Two Days of rigorous than 
a Week of simjih'. 'J’his is in aeeordanee with the Opinion of tlu‘ (Joininissioii in Hage 8 
of their Notes. 

84. (Clause is is eah'uhited to pu/./le in its pn'seiit Shape. 

85. (Jause 50 recjuin's an Ad<lition (which 1 presume will be su|»]»lied in the ( \>de of 
Procedure), that esnny Line. .Jiall la* liabh* to R»*vi.sion hy a highei’ Aut]iont\'. 

.80. Here 1 would ent(T my Protest again.st tin* high Estimation of t-lu* “ great and 
obvious A<lvantages ol* Line, * expi (*ss(*d by t ht* ( annmi.ssioii in Page 5 of their N<»i.i‘.s. 

After reading the Second and d’hird J*ai'agra])hH of that Page, I I’aiinot but womler how 
they (uniu* lo the JU^sulution of ])roposirig Lines in ♦ very (() (-ase, except wlu'ri' a 
Forfeiture of all Property is necessarily Part of the Pimi.shineiit." 

87. Most of th(! Millions utterly unal)h‘ to pay a Fine of Fifty Rupees have Dlainis 
on them t'or Maintenaiiee. Then*, are Millions wliose whole Pro]>erty, if .sold, would not 
produce anything near that Sum : and of (h-imiual Olfend<*rs ] ]m\smne that those wliosi* 

PropcTty exceeds it Would be hut. ;i very .small Fra.etion. A Statemi'ut of Fines imp()s<*d 
and of those rcuilizi'd in a certain I'ei’iod Wiiuld, I <lonbt not, tell against l^iynumts v^ei’\ 
greatly. Leaders of (.fangs of Ibddiers, ami great. Heet‘ivers of st.olt'ii Propi'rty, are 
Old y likely to have much among those who commit ( )tfenees , against Pro] H‘rt v , but tin' 

Generality ./if tin* former are not. given to hoarding. They spend fiv(‘ly, and enjoy 
themselves while they can. 

38. Though comp(*11ed Labour be not (Hpially • dlsagi-ei'able to all ’’(what PU'asinv 
or Labour is equal to all it is clear tliat it is (lisagreeable to all, and 1 think that it 
would be far more easy to fit the Projiortion ^ and Nature of it to the Olfenec ami the i . 

Circumstances of the. (JffiMuler than a Fine, “in imposing wdiich it is deelanul it is 
“ always neceHsary to have as mueh regard to the ])ecuiiiary (lirt.aini.stanecs of ilu^ nunle for what 
“ Offender as to the (yharaeter and Magnitude of The Offence.” It is Lmjiossihle, Aen should Iw “ rigo- 
on much Inquiry, to ascertain satisfac^torily the pecuniary Oircunistanci?s ; hut there is ho rous ImpriHon- 
DifBculty in learning from the Witne.sses who support a Gonvictiun the jirevious Habits and meat’' for varioui) 
Character of the Offender ; and thereupon, and without further Delay, a sufficient Glasses, according 
Quantum of Labour of a proper Kind can Vie ordered f.<. be exacted from him, or lie may dieir Habits aiici 
be merely deprived of Betel and other Luxuries, and kept in .solitary Confinement. If 
the imprisoined Vie One who lives Viy Labour, he is jiaying a Fine of so much that would 
dthefwiso be applicable to the Support of his Family, amt he at the same Time suffers 
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Heparition froiD hiw Fninily. ^ ' ' 

89* I would projM^se Fine coininutahle {If iiot j^id) to private but rigoroti» 
ineht, for Ciuses of Offeheo of at Hlight or i>allmlile Natui’e committed by those wyt 
preViotisly convicted of any, amd for fclic»e only. The Fine may be liiniWl not to exmed 

Two Rupees, in tlu* Caise of airiy living by daily Labour or as a petty Oultivaitor ; Five 

Rupees, on any petty Fanner or Shopkeeper; Hadf a Month’s Pay fnmi any One 

receiving Wages ; and in no whaatever to exceed Five hundred liupea^s drawing 
out the (^radadion even more ininutely. Olfeneos which Zeniiudairs amd other Men of 
Pr<)perty ame likely to commit, in er>n<pmpt of Authority, cVc., maiy ho distinctly stated, 
and the Punishment fixed in Fines to ljirg(‘. Amount/. 

40. It is desirable thait ibi* pi ity Assaults auid a^tljer trivial Offeueos on a Firat 
OcoasKoHr the 0]>tion of aivoiding ai (hiol on reasonable Terms slioidd bo idlowed to all* 

T luive known thait iai tlie tritling(W‘s punishabh^ by i\\o Magistmcif, where Fine or 
Ini]>risf>iuiient are. aillowed nndin* the present Regailations, Persons of llcHpeetability 
hiive been senten(^e^l i.o hnpiisonnieiit becanse it waus known that such Punishment 
would be far more dis:igr(H'al)l<‘ tluni the utmost Fiji<‘ that could lie imposed. T camnot 
but <M)nsld 4 ‘r it a ( Vmdty to force a Mtan to n (hiol for ii First (Ilfenee of a trifling 
Desct’i])tjon. 

41. In Jill other ( l.MseH )K‘lt>w t ]i4)S(* xVhleh demand ^rvains])ortation or Death and 
Oonliseatitm of Pro]>erty, rigorous lin])risonin(‘nt sliould be imp<Kse<l, amd Fine should be 
addtni (without ivierenct^ to MeaiLs of the Ofhoider) for Reimbursement to the Prosecutor 
of tlu* Loss of IhoptM’ty sustained, or for lliMnumration on a,<5eount (d’ Damage to his 
Person ; and if .sue// Fine be not paid, fnrtlua' ImprisonnKOii to l>e sutfered, and Recovery 
to be imnlt* vvhenev(*r it may lu* possiblt*. I ii a wairding for boss of lh*opcrly, ht^wevwr, 
great rjaiition is necessary, as People art' aj)t tt* ex aggt'rate* their Losses. 

42. Heavy Fines, at iJu' Discretion of tht' (aairt, should ailso iu^ adjudgtal, for the Use 

of (lovernnanib in ( )ases ol‘ lixt ortion, (^nruption. Forgery, ami all OtTences relating to 
(kuii, Thing Robf)t*rv, considt'rable Tladts, and retadving stolen Property, such heing 
C/ases arising fivun (hi]ddity beyoml the petty Theft whit'h luaxa^eds fi'om sudden 
Temptation or idle IJahit ; this may be refornu'd by rigorous Jmpi isonment. Rut if you 
declare that lit' who Jias stolen a 'rride caiiimb for Si\ A^'uis ac^piin^ Properly f<jr his 
own Us4‘ till a Fin<‘ be paid, you ^Irivt', Idtii t.o continue wickt'd and reeddess. Why 
should Tr(.'spass<*s (12»S to 1- tOj), oi* to cojnmit. Misehicl’ ( Id 2 to 41(1), and many 

other Otiences, be liable to Fiu(\ i/j ad<litiou to rigtu'ous Iin])risonii!cnl- < Idiu's fur these 
may lea<] Loan 1 mpi\'.s.-.ion that Ihc are m'g(a| by ‘‘(hipidity ” in assigning 

Fines for (df ()iic?ic«‘s, VV^hat vvouKI t(u‘ Ik'ople khv on ixading tliat under 8r>2 the 
Government gives itself a Right to take 200 Rnpe4's troiii a, Man To}’ nau'ely sliakiug his 
Fist at a/u>tla‘r, as t'xplaJmsl in 1 llusi latloij (a) of ‘»ld, or for tlu' still more* nic<*. Case h\ 
Illustration (c), ami that a Man may als4) Icwa* to suffer rigorous Im]>risoinuent for a 
Alonth 

43. It is not t.lu‘ t hpadity of Men that is alfoetcd l>y Fines ; it is a good Feeling 

wliieli prompts tIuMu to ]n*efer Hard balMUiv and Pidvations t4) selling for an inferior 
Pri<u.* (as all f4irce4l Sales are Jiktdy to j»rodu(a‘) tluur ( -ni.tle and ev(Ty Item of the ]>etty 
Articles which <‘onstitut(' tlicir poor St^K-k, and so to bt^ l(d‘t without the Means of 
Subsistiuice for themselves Jind Fainili<‘s v%heT> the 'fime ol’ Releasi' arrives. It is against 
the Inii'Vi'sls of Soci4‘f.y that, Fim's shouhl be collected by Distraint id* iliein, or that 
those who have imt stK*h Atfed/um f4>r their Familie.s siiuuhl have the Power of saving 
their 4)wn Pcimuis by c^m verting theii* Proyauty t4> Payment for ileleast' ; and 1, shoixld 
therefort' suggest tluii. in (dl (kises wljere Fines may be im])4>sc(l ami ordered to l>e levied 
for the Offences U> whicli 1 a<lmit that they shouhl Ik‘ a|>}»litMl, or such others as it may 
be deeiiied proper to add to tlieni, Exemption shouhl be made oJ' sufficient Property in 
Tools, Im])lenients, (kitth-, Seed, to a4hnit of tin* Offenders wirtying on tai honest 
Maintenaimc, and that in Process li)!* Recovery of Remuneration to a IVosecutor the 
AttjuhTtient should be taken off on S(*(!urity being giv<*Ti for Payment by rnstalmeiits, 
with Interest, in a reasonable *1000. 

41. If a Man is liable to in every < -a-se of Conviction he will stsm contrive to 

dis])osc of Ids PiMperty, in sj>i(t' of Provisioi is against it. Mfike what llegulationa you 
may t4> pjt.venb <*r a-nnul 4'ollnsiM' Sah*s, il will b<‘ nujst 4liffieul<- t<> steer clear o( 
Injust-iee in ndjudicatiiig on tlu^ (daims which may be sef/ uf> for the Property (y)rottmded 
Debt and Pledge is easily got up), and tin* Inquiry will bring an enfu’inous Additkui of 
j)altry a]id veiy vexatious Lulv on tlie. Courts, wiiich ares suflieieiitly overburdened 
already. 

'45. Lot Fine staml as a Part (d' the Punishment which imet/ be imposed for Theft j but 
Jet it be declared that the Courts should sentence to Fines for the Use of Goverriment 
thos(^ only who may be reputed to have imwle large Gains by dishonest Means, Let 
Claims to ihrir Proj>erty be rigidly s<irutinized. But as to the Mass of Offenders, I 
hold that general fiiiiiig, and Power to levy witliiii Six is most inexpedient, cinel 

to their Families, and miscliievous to the geneijd Peace. Who could lay fiands ovl a 
Goat or Two which may hel]) to sustain the Family of One who hod corninitted One of 
the slightesi of the Offences of the Code, and is sentenced to FiiiCf while he isn in 
Itiiprisoninent ? Who would thus punish the'Cuphiity of hiii who ha^ stolen)/!^ fi>w 

. .. Cocoa 
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the Po«terior$, a preferable Punishment V Try short but rigorous 
^*^ **^^^ Whipping on those who commit petty Thefts, and aiv, likely to 
rjdfox^ Jbet Bovero Ploggnig stand lis Part of the authorized Punisluueut, hut with a 
©aution that it should only he applied to iliose who arc oi* iiutoriuusly idle and vi(jioiLs 
Habits, and oomniit a Second ,()ffeii(?e. Flog and transjx>rt every Leader of « ©ang 
Bobbeiy of any (^Wsoquence, in wJiicli Torture hm< In^en connuiitt‘d, and confiscate liis 
'U^ole Property (not merely taking ji Fine) ; and let Pcu'sons transportijd lx* well kept to 
Hard Labour, act:ording to their Sentences. All other Ottejices c(»nleiiip]ated by the 
Code are intH'o Tri ties in coinparisou witli tlie (h*iiiic of (lang Itohhery, as alfeeting tjie 
Peace and Welfare of the People of India. For this severe Fxa!n])le shoul^ be made ; and 
public and severe Flogging is a good Inlroductioti to Transportation, and may be 
exhibited, foi* Kxa.mple, Avith an Aunoimeenuuit of the Rcjiiiainder of the Sentence. 

4(). Our present Sentences are far too Jong, <wen if . mitigated to Fi\a5 Years, against 
Youths led away by gold<m J*i'ojuises of easy Accpii.sitions, “ all in Otm*. Night.." Six Months 
(ifv even Three) of really rigorous Tn i prison men t, s<‘j)arat(i from liardened Offenders, with 
Belease, on S(siurity for Ih^-appearaiuio to undergo further Punislinimt if tliey do not 
take to steady Labour on lleleasi*, would <lo more Oood than tlie long Seuttuices to whii^h 
iiuiny have been sentenced. After such Ix'-nieney, Flogging may wcdl a])plied to a 
Second Otieiice. Make the Leaders fear, and gathering of (laiigs will be few, V<?ry 
many engage in this Crime from d’houglitl(‘,ssness, and many a simpl<‘ Youth is converted 
into a hardy Thief or Robber by his long Residence in a (laol. 

47. 1 shall Jiow (for the Reasons stated in the 2d Paragrapli) draw my Remarks a 
Close. I repeat tliat 1 <lo not belleAe that l.he (xxle as it. stands will be made intelligible 
to the rea<ling Part ol* the Native Po])ulatioiu and 1 thereibre suggest tlui-t it should Im‘, 
revised and sim])liti(xl, and tlmt a 'JVansiatimi of a Cliaj)tcr or Two should then be tried, 
and Opinions of Natives taken. [ have (‘onvt‘rse<l Aviih (.)ne, intelligent. Native wlio has 
a vei'v fair Knowledgt* of lOnglisli (the most of any in the.se Tiistricts, T believe), and who 
is well vers(Ml in tlie Jb'gulations alxait it, and his ()]>iuioJi is very uiiiavoinable, and he 
assured me that others to whom Had read Pai ts of it agreed with him. 

1 have., iVc. 

(SigiHMl) .1. Vaitguam. 

‘ 1st, dudge, Pr(>vinc\a.l Court, Wt'.st.ern Division. 


W. B. Anokhson Fs(p 1,0 tlie RKcusrKn to the Coout of F<uj.il)AUKK Ad vwiajt, 

Fort Saint Ceorge. 

TelHelieny, 12tli Deiuanlxu' 1838. 

In Hubmitting iny Remarks on tlie ])roposed IVnal (hnle, which 1 do with mueb 
Diffidence, 1 will i>egm with the NoUs, and first with that (A.) on tho Chapter of 
Punishments. 

All that is said Jis to the Punishment of Dixit.li appears to me very forcible, and just. 
I am cpiite of opinion that it slionld be employisl only in ( ^ase.s where (dtlier Munler, or 
the highest Offuice against tin; State, has been ('ommitted. 

Next, as regards Trahsjiorta lion, i should tliink thej*e ea-unoi bt* a. Dilfereinx) of Cpiuion 
that, nc(;ording to tli(‘ Rides ali’eadv in fonx* in the ( Nmijiany s ( Vurts, it should always 
bo for Lif(\ 

On the Siibjet't of im})]‘isonnn'nt, it is impossible not to go with the Law Ooiumiasion 
in ho])ing that the l>a.bours of tlie < ^miinittoe, now cuijiloye.d in inve.stigating the Systcun 
followed in tlni Oaols of this ( Vnintry, may rivsult in *Csueh a (Jode of .Prison Disciplim*, 

as, wltliout sluxjking the humane Feelings.of the Community, may yet be a Terror to 

the most hardened Wrongdoers." “ Whenever smdi a Code," tlie Commissioners go on to 
say, “ sliall C(»me into operation, we conceive that it will be advisable grea.tly to .‘^liorlen 
many of the Terms of Jmprisonnumt Avliieh wt‘ have ])ropos(‘d." J. think so too ; and 
further, 1 am of opiulou that tlieii only aauU it be adAUsabh* to aliolish the Puuishmcuts 
of Flogging and of Exposure in tlic Mode deiiomhiatcd Tusheej*." hi the meantime, 
if it be considm'ed dtisirable to <lo so, tlie Coimts Jiiay l)e. (expressly prohibited from 
employing tlioHc Punishmeuts in the Ciises of Men of malurt^ Age and of deoeni- .Stations 
in Life. ^ 

Forfeiture of Pj*operi.y is, 1 tliink, a most proper Punishment for Persons guilty of liigh 
political Otfeniies. 

There will ])robably be Differemtes of bjiinion on much that is advanced in this Note 
on the Question of Punishment by Fine, but for my Part T (confess T am not prepared to 
offer any very matured Opinions thereon, fui-ther than that I agree in tliinkip^r it 
generally a Punishment which lias great Advantages, and tliat it could not be dispelled 
with, also that the Extent of the Discretion which is proposed to ho left to the (knuts is 
an jSvil, though one which ])erhaps, for tlie Reasons stated in tlie Nott‘, must be endured. 
SHie difficult Question, when a Fine has been imposed, what .Mea.sui:es shall )ma ado]hed 
' in default of Payment, appeal's to mo to liavo been ably H.rgue<l by the. Law Commission. 

I think they have clearly shown why the imprisonment which an Offender may have 
undergone should noi^ release him from the pecuniary Obligation under which he lies, 

* ahd that OffeixdW*%h<> 3ms been senteneed to Fine must be considered as a Debtor, 
(263 ) U 2 and 
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and m ^ ribt entitled td e»ny particular Henity/' TSicy liav© further, in It “ 

to me, Veil fihown tliat ** every Person who Is injuiVi by an Offence ought to he legal^/ 
“ entitled to a Compensation for the Injuiy and that every Fine imjiosed for an 
Offence ought to be expended, as far as it will go, in paying any OamagcB which miy 
be due in coiisetjtience of Injury caused by that Offence/' 

On Notes B, (J, O, E I have tio IhmuivkB. ■» . . ^ 

Note F. I cjiniiot but express my C(jrdial OoncuiTOnce in the Proposition 
“ empower the local Authorities to forbid Acts which those Authorities consider as , 

, “ dangto-ous to the public TrniH|uillitv, Health, Safety, or 0(/iivcnieuco, and to luake^ it 
“ an Gtleuce in a Person to do aiiythiug which tliat Persoti knows to be so forbidden, 

“ and wliicli iftay endanger the publie 'iranquillity, Healtli, Safety, or Cunveniomxi it 
being i>rovided, tbal. no Person shall be piniislied merely for disobeying a hxjal Ord«f, 

“ unless it be made to apjM'ar ' (to the (Jourt btifore whi(^h the Person who disobeys thcv 
Order is triedj ‘‘ that the Disobedunice has been attended with Evil or Risk of Evil/* 
(danse 182 ajipears vvc‘11 ealeulated to y»rovule. for such (Jases ; and as an Addition to' 
the Illustrations to ibis danse T beg to stjggest the Case oi <lisob(ying a.n Order 
prohibiting Ballast being thrown overboar<l in a Harboui*, Roadstea<l, or Navigable 
River. 

Note (». 11ie whole Argument in this Nob* is, i think, admirable. It can luirdly l)C 
<lonbted that the Ihmishinents ]»roposed for giving or tabricating false Evidence will 
have the best Kffec.ts ; and if, as liinted in tin' latter Part of this Note, Punishments 
should hereafter be ]irovided for false Pleading also, their Promulgation would, 1 am 
sure, be hailed ns leading to the iiawst t'xteiisive and efHcieiit of modern Refornis in the 
Administraiion of .1 usiiee. 

On Notes from H i.o L J havy no Remark. 

Note M. I quite agree with the baw' (^JimnisJiion in alK they say as t(» the Proj)riety 
of exteuding some Imlulgenee to Homieifle whi(^h is the EliWd of Anger excited by gross 
Insults by Wonl or (iesture. 

J think the blue drawn between those bcKlily H\irts which are serious or “gi’ievous” 
and those wliich are slight, will lu^ found useful iir]U‘actirH^ ; and that the Pimislunents 
proposed for grh'vous ])odil> Hurt, >vhen inllieteil by way of 'Port me, or by means of any 
sbaq) Instrument, of Fire, &<*-., an* very ])roper. 

Nob* N. I t hink the Pro])osition b» punish for ‘‘ ilu'ating ’\sutH(hrutly jiistitied by 
the, Reasoning in this Note. 

On the remaining Notes 1 have no Ibunark. 

To revert. n(jw to a few of the (Manses, 1 eannot. but think Clause IIM (in Clia])ter 5) 
has be(*n with Keasem very gcm'rally e<‘nsured. 

Of t/lauses 12!k IMO, bS2, and (in Cha|)t(?r 7) I highly ap]>ro\e ; as also of Jill the 
Clau.scs (from 10 2 to bS7} in (liapter I ha,v<‘ tlu' same Remark to make as b» most 
of th(5 (Manses in (Mia]>ter 10, ymrti<*nlarly (Manses fi’om 100 to 1!)M. 

fMaus(* M()*l (( Miajder l!t) is as ibllows : Whot'va'i* commits M’hett shall be jmnished 
with rigorous Punishment for a Tirm which may extend to T)»r(*e Vh'ars or Fine, 

•* or both. ’ 

(/ases ol MMa'ft. are of iVt'quenl (kvnrrenee in wlii<Mi it a]>]»cars to me that tliis w(mld l)e 
a very inade(jnab*. Punishment. 1 -would suggest that tin' bimit to Ijuprisonment for 
isiiiijilc) Theft ])c Seven Years, and that within that bimit the, Exte.nt <if Pnuishinent l>e 
r4'gnlatcd (as at ywesent under the Madras (^)d<‘) by tb(‘ Valm* of what has been stolen. 

I observe tliat in ])rovi<ling for the Punishnamt by ibo (^buM’us Courts at th(^ Pro- 
sidencics of the ( M’iim* rd’ stealing in a Dwelling House, the Principle has been reeogni/ed*, 
in the Draft, of an Act. for (‘Xtendiug to the M'erritories of the East 1 ndia ( ^omy>any the 
IM-ovisions of the Statute 1 Victoria, ( Miay)ter So, which was ]'(sad before tin* begislative 
(y\)uneil oi’ India, and orden'd to be ^aiblfshed for general liifoi’ination on the lOtli Sey)- 
(('trd»er ESMS, and ordered b» be reeonsideretl at t he First Meet ing of tliat CVumeil after the 
loth NovtMiiber folhnving, of drawing a Line with relirenee to the Amount or Value of 
the Proyiorty stolen. 

It has oeeiirred to me that it would b(‘ an Tmyirovi'na ut if the (V)d(* -were divided into 
Two Parts ; one Part to inchnle all Vrrnu^s ami thc'ii’ Pnnishni(*nts, and the other Part to 
include all Misdvnmi and their Punishments. MMiis would, I think, be found more 
t^onvcinieut in |»rathice, ])artieidarly as regards the (\)de of Procedure, tlian the present 
Arrangement of the Code, in which tlic* most heinous (/rimes and the most ]>etty OffcnccB 
are all thrown together. 

(SigiHid) W. B. Andkkson, 2d Judge. 


Thomas Bott.kau Esq. to the Rkoistkk to the Couut of Foujdauee Adawlut, 

Fort Saint Geoi*ge. 

Sir, * 12th Januaiy 1839. 

The yirinted Cujiy of the newly jirojxisod Penal Code miched me whilst on Circuit in 
the NoHhern Circars in July la.st, and having been mihsequontly (Xjcmpied in completing 
the Duties connected with that Tour till September immediately upon the diBtoiit; 
Jontney lately Undertaken, and being now engaged in tlie O^eral Half-yearly , 
Deliveries of this Division, I respectfuSy observe that I have neither had nor ai^ 
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Subjects whiol it enfolds mots 
sad laiulty Deliberation, which must consequently render my Sentimeuta 
onits Mhiits^both outBory and draumsorlbed* 

2i The &ipteme Government have ijianifestod a seriouH and sincere llegard for the 

E bUc Interests of the Community, by submitting this pi‘imogoiiial Production of the 
dian Law Commission to open Sei utiny, for the sake of examining and reporting ujion 
its Value and practical Adaptation to the general State of ^Society in Intlia, and thus 
inviting Observations and Objections against Laws by wliich tlie iVophi iu*o to ])e 

S vemed in futut'e, and the several Authorities guided in their Administration of it, 
forC they become formally and tinaHy ])aK>ed. 

3. With the Admission of possessing “ so many intelligent ]>nl)lic ‘ers in their 
Service/’ with the further Aid of tlieir own ]H'ofes.sir)ijal legal CoiiiiseK Men too of 
rephted Ability aiul Study, it woiild have hium highly advantageous had their Opinions 
and local Knowledge*, been consulted during the dilferent Stages in wlii^th this Heinnilean 
Task proceeded!, without waiting for its Cojnphition, when Oniissums and Errors might 
have been supjdied and refjuired by the Suggestions of ex])erieneed and judicious 
Persons,” instead of allowing the Framei's to rest satisfieil with Iktir oivii acknow- 
ledged Hcanty Meami “ of .Information ” in its Ereparation. 

4. The explanatory Letter from the Members of the tVmujiission at tlit* opening of the 
Code contains much Frankness in tlie Declaration of the Principles Avhieh hav(^ guided 
them in its Compilation. They assiuiu^ that tin* Hindoo Criminal Law has long since 
given way to tliat of the Mahomedan, and that this in its 1'uin has biam KU])crHed(M] by 
the British Rtigulations ; but even these have betm denoiinecd as erroneous, from being 
based on no lixed Princijde of (Tiininal Luvv ; and, because varving in their Provisums 
against certain (Jllenees in each of the Presithmeies, have been discarded as Systems 
wholly worthless in furnishing a Gnaindwork for tia*. ( Jonstruetitm of a giuieral Volume 
of Jurispriidenee for the East, which was to reconcile tin* c<jnllietii)g Kuh‘s of d urisdiction 
(Criminal and Civil) for all (Jasttss ami (h-e(*ds (Nativi^ and KurojK'au), whilst they have 
adopted only smdi Portions as reeomuu'ndcd thi*mselv<‘s j.o Attention i^to ust* their own 
Words) by their intrinsic Exccll(*u(*e.’' 

t5. For a Period of l)ctwe<‘n Forty ami Fifty Vears liavt* tlu^Si* Enactments been 
observed and res]H;etcd, “ The Pr»w])evity <»f tlu* Britisli Tenitori(‘s/ and ‘‘ the Security 
of the Rights, Persons, and Pn)[)ert.y of their Subjt*,cts,” have been W(‘ll mainlained ; 
a Contentment in tbeir Administration may ])e. regardt'd as a most eonvim'iug Proof of 
Partiality to them, and further, that t1i(*y have been j>roduetiv<*. ul’ ibe/ir d(‘sired lin]>ort. 
I am therefore of opinion that wen* (be l)itrerenee‘s whieli are, so ])nniniK‘nlly stat(‘d by 
the Law (commissioners as <‘xis(iiig in tin* several Regulations of th(.‘ Thn‘e Pn'sidenei<‘s 
to be reexmoiled, the same (.Time made to be visiti'd evi*ry where in our Indian Posm'.s^ 
sions witli an equal Degree of Punltbimmt, and the Olfeuees more ehjarly deline<l than 
they now are in them, it would be iriore agnM^alb? to the Feelings of thi* iS'atives (.o have 
them retained than the Introduction of stieh a confusi‘d Digest as that under R(*view, 
which they will never l)e made to eoinjindiend. 

fi. 8oerates <d)served, “that before a IjUW is ]>ronmlgai(*d it slmuld be well undi'rsl.ood,” 
and the immortal Beeearia has urge<l as the best Prevention of Crimes that tlie Jjaws 
should be clear and simple.” The Law (knumissioners admit in their jn-etatorv b(‘tter, 
that these Two Prineiples should be ahvays kiqit iu view when ](‘gishiting ; yet they 
confess that “ iu tlieir Definitions they liave ivyieatedly found tht‘mselvt‘s under the 
Necessity of sacrificing Neatm*ss and Iku’spicuity to Prei‘isiou, and of using har^h 
“ ExpremiouH ! beciause tbey could find none oilier which would convey their whole 
“ Meaning, and no more than lltcir 'trhole Mcanhuj T How the “ Nativi* Ikipiilatiou 
then are to be furnished Avith (juod Vrn^ious of it in their uwm Language. ” (p. 11.) 
will be the Subject of EmViarrassment until all Crudities ai’e ex]>unged. 

7. The (Jominissioners again remark, “in some Cases” it will be " found tliat the. Law 
“ is already suffieiently clear (thereby alloAviiig that it is amhigmais in others;, ami that 
any Miseonstruetion \Adiieh may have taken jdact* is to he al till m ted to HVa/.•nes^*, 
“ Cm'deuHness, Wrongdieadedness, or Corruption on the Pari of an Individual, ami is 
“ not likely to again.” 

The Commissioners eonld liaAa* little studied the (’haraeter of tlu* Ikwsoiis holding 
judicial Situations when passing this unsparing R(‘lle(*tion, and the Visitation against 
anunptst and disohedaod Judyc (Clause ]42~i*13.) is too hy]M)tlie.tieal to imagine that 
it Avill l»e for a Moment retained. Tin* Coverniiient ]M)ssess alr(*ady the Means of 
puniahing the above Powers by any of tlieir ]>ublie Servants. 

8. By introducing so many subtle Niceties and ymerile. Novelties into the. Codt*, ‘‘ with 
all the Rage of modern lm]>rove.ment,” the (/om})ilers liaN c been unmindful of Ope 
great Maxim : — “Lex non curat de minimis,’’ Hob. SfS., and U )0 great a Precision In 
general characterizt*s the whole, by slmckVmg Speech, re])reHsing tin* Freedom hf 
Gesture, and rendering certain Acts, Words, and Deeds Misdemeanors, under a moral 
linpOBsibility of discovering the “ Inkmtions to be “ deliberate.” 


The best Part of the Work apyiears to me to c;i)usiKt in tlie elaborate Notes and 
Caiia^ments on its vurimw PositionKS ; and, like tlie Pursuits of Literature, its (km tents 
fo^ Wt mere Pegs to Jwvng the Notes upon. And here T mus 
thjpxr Advocacy for Vdition of Flogging, though it should 

U3 


Reg. I.. 1802* 


must enter my Dissent from 
be restricted to Persons 
of 



{ im ^ 

^:;inAe’aaible "to lis Ign^iiay ;'’'4i^;;'iDab(^' 

** ^utliftil Dffeiicler only/' m prcfi)o«ecl, T think he is the I^iiStson ^ho 
spared, as the InHictloii of CortMU’al Chastisement leaves indelible Marks through life, 
whilst there art^ Chances of his nciform, witlwmt recotirne to such Severity, which cahxibt 
be exptwted in an adult Offender. 

10. BaniKhmeiit for Life stands too conspicuous in many Parts of the Code, eVen fbr 
small Offi'iicc.s, to ])asH inK)hjc<*led to ; and ClJliaptcr 2, on Punishments, gverstrides the 
Rest l)y its iligour in this ros]>e(*t. 

11. The Keasou assigniMl ior tin's is, that it is by the 7Vr7'0?’*wliicli it inspii’es that it 

produces Co(h] !*' (Aj)]>endix, p. 2.) » 

It has been well nunarked, “ that we must not .conl’oimd tlie Boundaries of Crimes to 
** create a Rule of I'error I Dist iiution of Oimc'- rccjuircs Attention from a Legislator ; 

and imiroriu Severity canuot jusi.ily a Jjtiw, as PiniishmcntR should be founded alike on 
‘‘ Necessity as on Justice.'’ 

12. Tt,Htrikos tnc that the Definition attempted to bo explained betw'eeii Murder 
and “ voluntai‘y cu]]>ab]c Tloinici«lc ** is inuttb t<io vague to be understood and acted 
upon; also tlie inten<Ic<l Distinction between ‘‘instigating ' and “ aT>ctting /* and too 
great a Ni<*cty drawn betw^ocn a “ false Statement and “ false Evidence/’ to discover 
where the, DitfiTcnee lies, as, both being “given on Oatli/" either is tantamount to 
Perjury. 

1 T(^ nietd- the RrMpnrcments of the vast Society *of India, Crimes sliould not only be 

completely d('s<‘ribed, but the Degrees of Punishment suitably ai)portioned to its several 
Features ; but inst(‘nd of preserving this Order and Arrangeinent the Modes of Punish- 
incut are so eoufusc‘d ;uul iin])(‘rfi‘.(‘ily mixed as to render this ( \)in})arison in distributing 
Justic<' imat tainalJe ; for ‘instead <>f <lecl:iring where tin* ba<l Faith lies wdiieh constitutes 
the F.ssimc(‘ <»!’ tJu' < Itb'iiec, it s unetimes opens a Door for a w idei- Breach, as with the 
Law of Higainv', Avhirh evprissly ]>erv(wts our national fiiFtitute by ]niriishing it 
u<v*ording to ilu' lOxlent of 1 n jury, rather than upon tlx*, Sfaiidard of its moral Tur- 
pitude ; a Jioctrine most repulsivt^ t(.> every i)roper Feeling, and if allowed to pass into 
a Law would scarce fail to baiiisli uuiufringtMl Decency from social Life, and to 
gravely imperil the Pr(\servatiou of Cliastitv among its Members.'' 

14. To }>rcveut i.lM'refor^* (b(‘ “ erring dnstabi lily of an arbitraiy Interpretation,” of 
whicli nuiny Clauses will now" admit, ertr// Ihiiilshmeut, pvory Penal Amercement, f^hould 
be at once fixaf to ili(‘ ]»artic\ilar C^ise, so that. the. Law may be observed in its literal 
and not nntsi r^icilve Si^nsc, and noibing more be left i-o the Judge or Magistrfite but 
to decide ilie Poijit whether the Offence be or not against i-he written Law. 

15, No (dioiec^ should be afforded fo the Oifender to havti his Sentence altered, nor the 
ruling power allowed to mala' any Coiniiiutaticm (“with or without the C>Vmsent of the 
Offender ”) i'roni tli(' original Sentence ; with I<fl»('i tv, besides, to impose a severer 
Penalty than wd»ai- w'as at first aw arded. 

Ifi. I might point out other ( -ases besides that advert etl to in Paragraph 10' where 
the Code is Hot in accordance wIUj the British Law. In “unnatural Offences” Consent 
to the Act i.s no Bemission of Chdmiiuilil y, for if h(4h Parties are arrived at Years of 
l)is<Tetion ageiitcs el consimtienti gravi pfcna plc' *{ 01)1 nr." Inst. 50. Again, in the 
Clause, for causing of Miscarriage, the Woman sJjould be dcst*ril>ed as he/mg quick'' 
withfdiiid, and above* Four Months, to cojistitute thiyOffeuce of ])roouring Abortion ; 
an<l fnrtlicr, the Offence of producing Miscarriage of a Wcanan “not quick with Child” 
should liave been introduced, as Tndi(dii»ents arc ]>roferable on botlj these Counts. Nor 
can I ultogcllu'r allow tlrat the Buies laid down of ]>revoT)tive I'ltdence of Person and 
Prop(u ly is in pvt‘,<*ise lluisiui Avith the lOnglish T^awx 

17. I might also rennark. that the Con.struction given of tliC covert Act so OB to 
constitute Theft in (dliaptci* 19. is no Law; it slumld 1)0 not merely moving, but the 
Removal of anyibing against the Ow^iiej s Constmt, and AAutli a felonious Intent, which 
amounts to “ Siinjile Larcc»ny.” 

LS, The (fiuqjter on illegal Entrance and Residence in i]\e Com jiany's Territories is a 
downright Prevention (o i-h(^ Resort of our Countrymen to India, and a direct Violation 
of and indirect Defeat of tlie CJiarter Act. 

19. Idle neAA" f^nle is entirely silent as io the Phice.s as well jis to the Description of 
Persons to Avhoiu it is to be* made to apply, nor has any Help been fnrnislied in rendering 
it easy of Befcrence, sbould it be adopted (wliich T very mucli question Avhether it ever 
will be), by a. Ueuenil Iivdex and Marginal Notes. 

I have, &:o. ^ 

(Signed) Tiios. BoiLEATJ, 

3d Judge on Circiut, Western Provincial Court. 

Groroe Bird Esq, to the Regtster to the Provincial Court of Circuit^ Weatom 

Divi.sion, Tellicherry. 

Sir, . ' , Zillah Court, Cahara, 18th March 

iu cbmplianoe with the Requisition contained in your Letter of tlie SOtli of .il^ril 
I have the Honour of forwarding a Uvr OlTservations that h^ve ocj5^rre4,.tp i;ae;d|ipiij: 
Perusal of the Penal Code prepared by the Law Commissioners, and 
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■ itoTicdVB ^|>oii .Hie pr0V6nt ,tl)6se Qbiaet^tio^ from being in aipjOpTi^ 
detailed anS.d^berate Sliiipe^ mid "wliioh 1 feel tlie (JbVeimxnent liavc a Eight to c^xpeot 
one feiEiying au Oppoi'timiiy of jutlgmg of tlio Waiit^ apd BeficTeiicie« of uur 
pi:5^e^ai;Co4e of JfeguTUtions under the Madrjus Presidency. 

The Penal Code how «etit forth by the Law Connwissi oners would, it appears to jut‘, 
he oalohjiated to supply a ^ood dexil that is wanting, but for tlie uic(^ BistinctioiiB drawn 
hotwixt what does constitute the Ofiencc an<i what does not, ad<ie(l to tlie Discretion 
given to the Judge presiding as to tlie AinouTjt of Punishiutait tljat nuiy he awarded, 
and which niust, £ feai% take away much of tlie Good tiuit it is iiitcMMled to produce. A 
good dciil Mdll also depend u})oii its First Promuigation, and ujHin tliose who luwe to 
give it Effect ; and unless eonsiderahlo (y^irv and Attention is used it will oft n bo resorted 
to for the Purpose of Opi)rossion aii<l Malice, and thus j^rovo a Delriiueiit I'atluT tluui a 
Benefit to the Conuniinity for whom it 1ms boon dosiguod. 

In my Perusal of the Code the following are the Nott‘s ni.ulo, — 

Clause 31. The Word Passion appears ipiestionablo, and might porlui])s be i>3aitt(Hb 

Clause 43. and 44. These contiu* Power of inoreasing the Piniisliment in some Cases, 
which would bo objectionable. Witli refereiico to Tsbjit) A. there miglit lx* se[)arate (Saois 
for Europeans on tlie Hills, Bangalore, or in a Climate where Hard Laboin* would bo 
less likely to tell on a European Constitution. 

Clause 54. This appears to me to be extrenudy obje<rtiou.‘tl)h*. It howiiver should be 
left to^ the Courts to adjudge adequate Imprismniuuit for iJie Noujki yiuent of any Fine. 
Seven Days simple Iinjudsonineui would be no Punishiiumi ; an<l owry one who Jms had 
Experience in the local Courts nuist know the Didleiilty and often iTuprneXicability of 
collecting Money by the Distraint of the Pi*o]»erty of the Individual, iroju (he Fneility 
there is in bringing Evidence to tlint Property being ujortgaged. or belojiging to others, 
and in preventing tlie Fine from being levied madti Pnnislmient idtogethei*. 

Clause 57. Hard ujtkiu innoeeiit Heirs, arid unneecNssarily s(n'ei*e. 

Clause GO. Unnecessarily jmrticular, and would be unintelJigibJe ^ to our Indian 
Community. 

Clause 62. This is objectionable, wiili lefereuce to tlic Natui'e of the People that are 
to come under this Law. 

Clause 70, 71, 72, and 73. Might all be omitted. 

Clause 79. The Eight of private Deicuce, to the causing of or any other Harm 

to the Wrongdoer, might J^in India, where Gang Robbery extends to fo great a Degn‘e, 
and Instances so seldom occur of any Eesisiaiice being shown to tlu* Wrong<Io(a*) exteiul 
to many of the Offences enumerate(i in this Clause, without the llestrietions menticuied 
in the Third Paragraph of Clause 75. 

Clause 88. 'J'liis would ]>robably be carried i.oo far, and ilauN* would be no End to 
In(|Uiry and Aecusaiion ii‘ this is to bo La.w in India. 

Clauses 90. Thus Bribeiy (o eonirnit an Oflenee w^onld be punishable uiuler this Clausi*, 
and if tlie Offence be commuted \iuder Clause 88. also. 

Clauae 98. and 99. Illustration A. How wouhl it be pr»s:Il>].‘ to prijve what A. 
considered likely to happen, or how is the Miseoneeption ’* lo be j)roNe<.l to liave 
existed ? 

Clause lOG. The Puuisliment for tliis wouhl appear hardly suitieient' 

Clause 107. The Exeeptioji in Iiulia, where Pelatioiiship is carried to such a J)c'grep, 
would he ohjcctioiiabh', iis far as Ridaiion iu the <lirei*t ascending or »l(‘sci‘udiug I/mc.*’ 

Clause 113, “ By Words eiihtu* spoken cu' inttmded to be read, oj‘ by Signs ov visible 
lieprcseutations/' might be omitted. 

Clause 133. This with 7*egard to the Individual who took no active Pai’l iu the Riot 
appears too sevens The Punishment, prescribed by Claxise 130. would suf!i<te, if not 
cumulative. 

Clause 139. There does not ap])ear any Necessity for interfering with Persons not 
public Servants. 

Clause 141. In explanation of ‘‘ Relrcshinents,'' Fx'uit and Flowers might ).»e added, 
according to the Custom of tlie Country. 

Clause 142, How is Pi'oof C)f this Knowledge to be i>biaiiu'd 'i It would moriM)ver open 
a Door to Prosecution of all public Servants by disappointed Men. 

Clause 143, 144, 145. Ail objectionable, and calculated to impt‘«le Business, and tlie 
Power of doing so would be Uvsed probably imder a view of Annoyanc(», and Immj^er 
the Government much. 

Clause 159. There miglit be Exceptions made 014, religions GvoiukIs or .Scruples, as 1 
* believe are allowed in England 

Clause 1G4. ‘^Causes Annoyance'' is too vagxie. ^ 

Clause 173. InsulBcieiit ; fw itistance*, for the Punishment of rescuing a Murderer pr ' 
Robber proelainujd. 

Clause 196. This appears objectionable, as it Avould deter niair> a poor ignorant 
Individual from bringing forward, a just Claim, undm- Fear of Imprisonment. It might 
be left, as it is now, to the Civil Courts; —a Fine for a vexatious or litigious Suit. 

Clause 21L This would seem to require Illustrations, as being uuiritolUgible. * 

Clause 241. This is plsoing the Coiner and Utterer of false (kxin on the same Footing. 
The fomier is deserving' \ f a more severe Punishment tlian the latter. 
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Clai^ ,S44 aixd 2fi2. Kaowtog it lf|c45»ly 
actmtlly paase^ false Coin, and he intends only so to do/di^t not to b© l^ble &o .the 
same PvmjHhmeut. 

Cliapter 12. In the Chapter of Otleiiees relalhig to Coin there apjieaxrs to he iqo gffeat 
a Difference made betwixt the nttering and f»>inihg King h and C^SCupany's Coins> and 
other ("Joins, sucli ns Bahaerj% Ikary Pagodas, &c., wJiieh are still current In many Parts 
of this Presitlencv. . . y * 

CJIanses 2ol- ami 255. Hero again the Act itself, and the possessing with Intention, ore 
made liable to the same ’Degi’tu' of Piiiusliment, 

( Jlauses 2h5, 2(1(1, 2(j7, 2(18, 2(il>, 27<>, 271, 272, 27:?. Tlio Amount of Fine in all these 
Clauses appeal^ to be exc^essive. 

(.Jlause 3(1:1. The Disiinetioiis drawn in the Illustrations of this CJlause would be 
perfectly unintelligibici (o (Ik? greater Part of (be (community of India. 

Clausi^ 3(14. Tims an Individual who sttials One liu]»ee and lie who stcials One Lac are 
liable tt»tlu5 same Punisluiieiit, whiib is obviously objectionable ; and the Punishment in 
Some (hises woul<l }n\ altogether insuflieiont. 

(Jlauses :177, :178, and :?7J?. juiiiiiimm Pimisliinent appears to be insufficient, and 
too great a Discretion left to (, he Judge, ] >rosi< ling, and whh;h must cause a great Want 
of Uniformity in the several Districts. 

tJaiise :?82. Tt*arl ng t he Ear is not grievous Hin t ; tiainiig it olf or cutting it off might 
be, and the, Puiiislimcnt einnulative ; naiueJy, Ten Yeai's foi- the Hurt, and Fourteen for 
thci llobbery, is espial to Inijirisonnient for Life, wbii^h would be severe indeed. 

Clause :h):i. If an Individual cheats lu‘. should be punished without reference to the 
Way in wlii(*h Imj <*]»eats. All this a|ipears su])erHuous. 

(Jlause In many (.Jasi's tlut Punishment would be insuflieiont. 

(JIanse 400. Suppost* ih(i Fine (%'iniiot be levued { 

( Jlause 41*3. What 1 )iscreti()n is left in (his ( Jlause to the jiresiding Officer, and how 
will ( he Degr<*e *of Punisliimuit vary in each District ? 

( flans*' 418. flfliis go*'s too far, vi<le llhistrati*)ns, ami wouhl cither remain a dead 
Letter, oi’ a llaii<lle lor inm h Vc.xaiiou in tliis (hmntry. 

( flauscs 448 and 440. flflie Words or knowing it to be likely ” are objectionable, and 
the Punishimud a])]H‘ars too seven* ; adde<l to this, it puts tin* Man who fi<(6- forged and 
the Man wflio intemls to make use of a f*)rg*'(l Docmmuit, —the ludivhlual W'ho makes an 
Apparatus for forging, ami he who has possession of one uiftnuHvi/, to use it, — on the same 
Footing, ami eijuallv lailpable. It appejirs to im* that the <hie is <leserving of a much 
greater T>egr*'t^ of Punishm*‘nt than the otlier. flflie one only imalitates a Crime; the 
other has a.(!tually cf>imnitt*Hl it. 

(Jlausi's 45:1 ami 451. l?y far too huiient. 

(’flaiise t5(». Js not m‘(*essary in India, hut enaett'd probably to prevcuit the imitation 
of the < V)in])any’s ( Jliop, but iliat might be punislred under Clause 44?8, whiirli e.xtenda to 
Fourto**!! Y<*ars 1 npuisomiuait. 

Clause 4()0. shouhl also lie made to n'siore the Property or its Value. 

Clause 4()3. 1 agr(‘e gt'm'rally^ with the ( >hservatiiuis in JS'ote fP.), and that a good 
M aster is schloni in niueh Danger of being voluntarily <leserted by Jiis St‘rvant ; but still, 
ns the Law stands, thcav is no Pjotectioii for a- MasUu* against a. refractory and insolent 
Servant, and who may leave him at a very iiujonvenitmt Time. 1 think therefore there 
shouhl bt‘ somt*. ( Jheck ovta* sueli Servants. 

(flaus** 4()7. Aj)]u^ais alt*^g*-ther unnecessary, and m»i likcOy to occur in India. 

(flans** 4(lfl. Dciainatiou slioutl be left to th(‘ Cflvil Courts. It involves a (Jon si deration 
of Damag* s to the iiijur*‘,d Party, with wbich tb<^ (fl-iminal C J*»urts sboidd have no (Concern. 
Ihisidt's wfliich, the Distimt/ion ladwixt wfliat is and what is not Defamation is too close 
and iinely *lrawn, ami w*»uld not be intelligible to the (Jcmerality of Individuals coming 
under the Law^ \flde Illustrations, in iliis and the following (flauses. 

(Jlausi* 485. Might he omitted. It is hardly m*t;essary to punisU abusive Language* 
ill tliis ("Joiintiy. There wouhl be no Jhnl to it. 

(7Jlauses 48() ami 487. lJnn(*c(*ssaiy in India, uuh*ss ])crliaj)s for Europeans or Settlers. 

I feel that the above* Observations I have now the Honour of submittiiig are for tho 
most y>art. imjierfect and unsatisljietory ; but tli*'. Inability J liavt* to command Leisure for 
a more ear<‘fnl Perusal, will T trust, relie.ve me from Blame. 

In <H}nclusion, I w^ould suggest tbat stmie Prijvfl.sion shouhl be mad*i for the PuiiisUment 
of all (fl'imes committed in Roadsteads m^t within Sight of Land, inasmuch as under the 
Penal Code every Petty flflieft or Crime conmntted beyoml tla^ Limits of High-wator 
Mark w'ould be (as it is at the. present flflme) puiiisliable. only by art Admiralty Court/ 
situated probabl^^at Madnus, and conserpieiitly in most Cases tlie Witnesses and Prisoners 
whuhl have to proceed Hundreds of Miles, and be subject to a v^ety la?avy Expense and 
liOss of flflme. ^ 

I have, &;c., 

(Signed) Gkorge Bird, ‘ j 

Ctimnnl 

Malabar. 






to <0bie JteoistBtt to tlie Pjtovl Ootrtrt;^Cmcra* 
Wostem Biviiiitliiti. 


Telliohery^ 8lh Atigust 1838. 

1, IK c6i0tol|jft,nce with your Bequisition of the 20th April last, I have the Honour 
• to submit stioh fJbi^fervatioBs upon the Criminal Code prepared by the Indian Law Com- 
A=%l«g <nUetra as I have been able to make, without material Interruption to the current 
Duties of my Office. 

/ The Code appears to me to be calculated to supply a Want of great Magnitude, and 
one veiy fertile in Evil 

3. The existing Regulations take no Notice of several Offences which clearly sliouhl be 
penal ; and the European Judge, in disposing of such Cfiscs, luts to depend upon a Decla- 
ration of the Mahomedan Law affecting tliem. The Crimes wliicli have been legislated 
for, with a few Exceptions, are left undefined, and the Conse<juence is, that even in 
Caj^es of ordinary Difficulty the most opposite Views arc occasionally takc'n by the 
different Authorities who have to deal with them, and no Test exists whereby it may be 
known that the Decision wlucli finally prevails is tlie right one 

4. Few Cases could arise for whicli the proposed Code would not siijmly a plain Rule, 
and with the Help of Marginal Rcferoiices and a copious Index the Use of it would 
for the most part bo easy. 

5. The Question suggests itself, uheiher it does not even provide for more coercive 
Control over the Subject tlian is needful ; but here it sliouhl be vemenilievt'd, tliat no 
known Offence, however trivial, can be formally pxcepted fi*om Punisliiaent without 
doing Violence to Morality, and ofierhig Kncourageineiit to offend. 

6. A Code so comprehensive ean lianlly ha subjected to a fair Trial under the existing 
Systems for dispensing Justice, the chief Evils of which an^, tluit a Training-uj) in the 
lower Grades of J udicial Duty is not considered indis|>ensable to the Attainment of the 
liigher Ajipointments in the Department, that the Magistracy and the Nati> e Police are 
overwhelmed with other important and pressing Duties, and that tlie latter are not 
subject to the Control of the Officer who can best appreciate tlieir (^o;i<lnet, and is most 
interested in the efficient Discharge of the Duties intrusted to them, and who at javst'ot 
is the Criminal Judge. 

7* On the First Promulgation of a new Code, such as that un<ltT nonsidv-ration, it 
becomes of high Imjiortanee to its Success that tliose wh(.> have to \vivo Kffeet to it shoidd 
be well exercised in Judicial Duties, and that th(5 Control over such as have to take tlie 
earliest Steps in each Case that comes within its Provisions, aiul wlio are necessarily 
almost always Natives, should be prompt and efficient. If thiS be duly provided for, and 
the general Operation of the different Establislnuents be closely w atcJied and supc'.rvisLd, 
.1 think that tlie Result of the Code will bo liighJy beneficial to the Public, and will be 
appreciated by them. If, however, a bad and ill-checked !^^eans of Administration b(^ 
trusted to, I am of opinion that many of tlie IVovisions made by tlie pro[)osed Code for 
the Punishment of Offences which have liiilierlo been overlooked by the Legislature 
will be resortcid to as often for Purj)osos of Opprcs.sion and Malice as for tlie Redress c>f 
Griovxuices, and that thus the Code will be of serious Detriment to the Community for 
whose Benefit it has been designed. 

8. Up(m Points of Detail the following are the Observations which I Iiavo been able 
to malce. 


9. (fiiiuses -13 and 4 k Whatever is to oyx rate us a Punitdiinent of an Oflender sliouhl • 
undoubtedlj" be invarded at his Trial by the Authority veste«l with the Cogni/nncH* of his 
Crime. Any Commutation of this Sentence that may take nlace after wartls should be 
6n the Side of Mercy, not in Eiihanetiinent of the T\umlty\honglit adecpiate for his 
Offence by the Tribunal which has had to decide on the Question. If tliis Prim iple be 
conceded, the only Question to be determined is whetber the rommutations herein 
provided fot are calculated to increase or lessen the Punishment i>f Europiuri Offenders. 

10. Of this Point it is to be pi'esumed that the Convict himself will in most Cases b«^ 
the Vjcst Judge ; but the Terms inserted, “ without tlie (Vnisent of the Olfcmhu*,” del>nr 
him from exercising any Clioic<^ between the original Sentence and the Commutation 
provided for, and raise the Prosumjition tliat the Change', will be often for Ids 
Disadvantage. 

11. Thai such may really be the Case can be shown by lleference to some of the 
Offences punishable with Two Years Imprisonment, and by iucumng which a European 
'is liable to be banished for Life from a Countiy where all his woildly Prospei*ts may be 

Oenterod. Among the OUences so jirovided for arc the following, which are more likely 
to arise among the inexperienaMl and the intemperate than among tliose whose deej.cr 
more confirmed Vice iriight render their Removal from this Country expedient, f 
’ The joining or continuing in a riotous Assembly after warning for Dispersion has 
givexik. Clause 130. 

The holding out any Threat of Injury to induce a Person to refrain from ju'oseeuting, 
suing, &C. Clause 199. 

A Act, indicating a Want of due Regard for Human Life and by wdnch the Death 
bf affy Person has j>eeii occasioned Clause 304. 

The causing a grievous Hurt, such as may jK^rmanently dijiflguro a Mans Face. 
Clause 919. 
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IS. , Oliiwe 4S, Here the fjteezna to ys^ ifatisitod to |a^ of t)^ 

which he may fitly he seotomcod, without Ediarence to the l^vwou whioh the tmw mmr 
have made for hie Crime, or to tlie Judge to whettx tho Application of the t-aw le 
intrusted. The f^rovision renders the Government liable to a Flood of Application^ 
from Prisoners, to disjKise of which equitably they should review tlie Trm in each 
Instance. For thib it is evident stifficient Time could not be spared. 

18. (UaiiKc 4$). It api^oai’s to hk* that a Distinction should be made between Property 
derived from Ancestors and that accpiired subsequently to the Offence by person^ 
Exertion. 11‘ il»e Offender bo (Udjarrcil from eti joying the Kesults of his own Labour^ 
he nuust he reduced to beg or btc^al, unless maintained at tlio Expense of the Govonunont. 

14. (dause 54. The Term of Impriscmmciit, in default of paying a Fine, in my Opinion^ 
bhouJd be extended to C)ne Monili. TIu" Nati\es aro fertile in Expedients to avoid 
Paynicut of Debts to each nthf'j*, an<l the Clniins of Justice would doubtless be often 
evaded. Before, liowevei, proe<'cding to imjmson a Defaulter, Time should be allowed to 
enable him to realize the Amount (»f Fine. The fre quent A])]»lieation of this Pimishmejat 
for which the (Vmrt ])ro\ides remlers sii<‘li < \)n si deration needfiil, more es]»ecially as the 
Natives of this and ofa largo Part of India do not abound in ready (^ash, but would 
often liave to eon\int Grain, into Monej to enable them to pay the Fine. 

15. Clause (>1. 1 think the Judge should be bemnd to make iq) his Mind ns to the 
particular CVime of which la^ lioJds the Pi‘i«oner guilty. When Cases may arise not 
clearly dcfiue<l (u pio\idt‘d for by the Tiaw, the Legislature is ]>ropi*rly tlie Authority hy 
whom the Dt*ll(‘ii‘ncy should be siqqdiod. Giu‘ Object of ))rovidmg Punishments being to 
prevent (Vime by o\<.j balancing the Temptatum to commit it, the Measure of Punishment 
slmuld be clearly announced. Some ofthc' llhi tratioiis would almost seem to imply that 
the Judge is to ])ronounct Seiiteiiee witlumt bt iiig fully Master of the Facts of the Ckise, 
which would mw ( m , it is to l»e presunusl, ful to show whether a Prisoner had been guilty 
of aelual Murder, or of abetting tJaavin, 

16. (’*iauH(‘s J)() and JU. The (hound of Oistinetion betwt'en th« C’ases herein ])rovided 
for and those to which (lau->is SS, Jlo, i)7, and 100 relate is not clearly apparent. If 
the Intention be, that when* the Grime conteinjJati d has not been eonnuitted no more 
than One Pomth of tin* Sen tt nee piesciibetl lor the Offence itself may be awarded 
to those* who may instigate its ( Vmnnission, tlie distinctive ('’ireumstance of the Com- 
mission or JSon-conuni'.sjoii ol’tfu Ofllnee should be moie plainly set forth. 

17. 1'he Illustration gi\en of Clause* JM) v\(»uld, how^e ver, seem to show that tho 
Distinction is in certain Cas(‘s to la* (*onsidt*re<l imniateiial, and consequently that 
Sentence is to lu* passed tlu‘n'und<*r upon cnie wdio lu-ibes another to commit a Crime, 
even if his Instigation should liaxt* been unsuecevsful , whereas such an Otiender would be 
strictly punishabh* undiT ( ‘laus( SN 

18. edause JKS. The Att< nipt to (h tenuiiu* whether an Instigator had tlie Means of 
knowing the probable iilteiica ( \ms(Mjutmc<*s of Ins Instigation, so as to punisli him upon 
such Grounds for a dithient ami a high(*i Crime than lie Ijad counsell(‘d tlie Peqietration 
of, wdll seldom In* made with uiupa'stiouahlc Sneeess, and may often lead to erroneous 
Judgmi'iits 

19. Respetding the Illustrations givi n. it may he asked, how is tlie Judge (in the 
('^ase ‘rii ’ ) to satis!) liimself that A consideiisl it lik<*ly that H wcmld commit a Murder, 
or rin b ' j that. B would eause a giu'\<ms Hurt < It ujipears to me that it would lx? a 
safer Rule to eimsidcr Partu's siuh as the abovt* as aiding and abetting in the Com - 
mission of (Vim<*s p(*r]i(*trat(. d by tliosc* wdiom tin ir Prt‘sene.e ami C\)untenance had 
evidently em*oui aged whellu r sueJi (dimes ilitfered or not irom (he Offences originally 
eonteiiqdated ; but that ^lieii* a IVrson hail furthered the ( dunmission of a Criiue in 
any wav but by affoj<liiig the Sup])ort of his Prc*sc‘nce on the Oecasion, he should be held 
guilty only of (heOtfenev li»waids the* ( 'ommission of Avliiiii lie laid lent bis Aid, and 
be considered fi\*e from the Guilt of any other ( dimes that might have resulted there- 
from or be(*ii sLi])era<ldi‘d to the original Design. 

20. Cdausi* I t2. No Judge who was wilfully unjust would fail to adduce some Sort 
of Reasons for his Decision. Allowing for tlie ld*rversjty of Human Minds, how would 
it be possible to asceitaiii with Geitainty tliat ila* Judge knew liis Decision to 
be unjust i 

21 (dauH(‘ 1 Ld. Almost every jmllcial Act operates to tlie Advantage or Disadvantage 
of some Individual If tlie J udge be ignoiaiit of tlu* Law, or mistake it, or if his Sub- 
ordinates i*ommit Erior in what must be left mainly for them to execute, the Judge, 
under the L<*tter of tliis Phiactment, ina^^ be punished ignoniiniously. (dreu instanced 
as Europeans are in this (Country, T think tlie Exjiediency of ^enibodying such Provisions 
in the geneial (^Kie highly questionable, more especially as their (^dmduct cannot be 
sakl to have raised a Necessity for such a Law, and adeijuaU' and l(*ss objectionable 
Means of Punislimeui an* vested in tin* Hands of the Government. 

22. Clause i 19, As it does not appear to he intern led that this and other Penal Enact- 
ments directed against public Servants shall relieve them from tho ordinary Means of 
Punishment held over them by Oovemment, the Provision tliat for the Offences herein 
mentioned a Fine is to be adjudged “ not exceeding tho Emoluments derivable for 
Three Memths by Servants so offending, may be rendered ineffectual by the Qovemment 
8usp^p4i^ them from Office for a longer Period. With respect to these Offences^ the 
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to a 'Su|>eri^’* ^^tti]^ bA' mete Argtune&t £s 

iteeSf ^(aesaed pfibnedire when offered 1^ «al Inferior to a Superior. 

' . ySi ^^aiige 170J If the. tnook Ptarchases. herein referred to be cleoriy fraudulent, the 
tfthtor# therein n^ht be subjected to the ^neral Provinions n^inst Fraud. The usual 
Fftwdty fer •not completing a Purchase would appear to be sufficient in other Instances. 

24. OlaUBe.lSS, Upon a sinular Definition of Perjiny the Courts have founded a 
Praetioe which renders the Law nearly inojienvtive. 

86. It IS remarked m Page 44? of the NotciH, that ‘^the Law on tlic Subject of false 

Evidence will render unnecessaiy any Law for puT/isliiiig the frivolous and vexatious 
** preferring of Criniinal Charges/' This ought undoubtedly to be tlie Result of#a Penal 
provision against Perjury ; but so much is tlie Law now in force craniyed up by restric- 
tive Rules unessential to the dctermiiung wdicUier the Evidence which is the Subject of 
the Charge be false or true, that the l>egr(ie of Proof uj)on which a Suit, or may be 
punished for a false Suit, or a Coni]>lainant before the Police for a false (Vauplaini, 
under Regulatum 9 of 1832 would be considered wholly insufficient to lead to a 
Conviction of Perjury or Subornation of Perjury. 

26. The Points which recpiire full and lifireful Illustration are perha])s more connected 
with tlie Code of Procedure than with the Penal Code, but ui.'iy be noticed here. 

27. Firstly. What constitutes a Que.stioTj material to the Result of ix Jmlieial 
Proceeding ? 

28. A Prisoner pleads that the Prosecution brought against him is the Pe^iult of a 
Conspirac3% an<l wislu's to expose the Fa<*t that tlie Witnesses are related to the Prose- 
cutor. At his Instances the Witnesses Avould jissunully be (piestioned on the Subject of 
the Relationship, but if they ga ve false Answers it is very doubtful whether an Jn<]jct- 
ment for Peijury could be maintained against ilu‘)n under the existing System, although 
their Lepoai lions were calculated to defeat the Prisoner's PJ(;a, and thcrel<.»re to aflt*ot the 
Issue of the Trial. 

29. I wa)uld propose that “ the giving a false Statement under an Oath, or a lleclara- 

tion substituted for an Oath, in relation to any Fact (*onntM‘t(‘d fin any wniy) with the 

** Merits of any Matter undergoing jmlieia.l Invesitigatioii, witli Intent iori to dec^eive/’ 
should be considered to constituiii t he Crime <>f Perjury. 

Si). Secondly. What is to b(‘ eonsiden'd suHicient Evideiu^e of t-he Falsehood I stated < 

31. At ju'cseni it is an Essential, that Proof shouM b(‘ adduced of the true Facts as 
opposed to Che Knlsehood sworn to, exeejit where Two e.(>nfli<*i ing Dc^posit ions in regard 
to the same Fact may have Ix'cn given. This Proof is rarely attaitiahle, wdnle Perjury 
is coiumitted daily, and wdili inci-easing EtlronL'rN. Witnesses have becai known to 
swear to minute C/ireumst-ances relating to what vas said to have? occurred mon* than 
Forty Years before they gave their Statements, and when they wert* (Children. Thongli 
every Person who may hear such T^videnee be. satisih‘tl of its Falselioocl, tlie Witncvsses 
must escape Punishment from tlie Want of the Means of establishing the real Truth. 

32. Clauses !93 and 194. The ClFenci'S herein s]KH itie<l shouM, 1 think, be rendertid 
liable to ditferent Degrees (»f Punislimeaii. I’he raising a false Claim to J*roj)erty 
involve^H niore deierinimid Vice than the reni(»AiTig it from tin* Pow(U' of a Court. It 
necessitates the l^i'oduetiori of false Evi<lene(‘ ; it nioi'c elfec‘tually de]>rives t}i<‘ (h*edltor 
of the Uses of the Propert y ; and is easier, and !nore frcMjuent of Coinmissiim. 

33. C/lauses 1 9(1 ami 199. The raising a fals(» Suit a]>])eais to me to be a Ijir mor(!* 
serioits Otie.uce than that of attem]>tiug to deter a Person by Threat from having 
|*ecourse to a (knirt of Justice. It is conimiUed with more Delibea-atioii ; it must be 

a borted by false Evidence ; it o(?curs more fre«p»ently ; it is more, likely to effect the 
wdiich is in view ; and, if successful, to entail a greater Injury on tlu^ Pers(ai 
against wljorn it is directed. I AvouJd therefore assign the higher Punislnnent to this 
Offence. 

S4. Clause 278, It is ijie Custom of Missionaries to ynu'aeli at Native Feasts, where 
they are (»fteu pelted, &:c. This is a Disturbance ; but the guilty Party ap]>ear to me to 
l)e those who, in obedience to llieir evil Passions, attack one who, in furt heram^e of the 
Law of God, is eiulea von ring to had them to the Accejitanee. of the greatest Gift winch 
can be otfered to Mankind. 1 doubt wlieilier it be iutemh^d that the Missionary should 
be punished as having caiiscfl such a Disturhaiu^e. 'I'lie. Iid roduetioii <>r the Word 
voluiitarily " would imjJy not ; but the Mailer sliould not he left in doul>t. 

35. Clause 353. I woulil (h'fine the Property llie removing of which under ]>artieular 
Circumstances con8titut(.*s Tlie.ft to be suc-h as the Remover had no Right or 'fitlc to 
possess bimself of at the Time he removed it. Of the Cast' which f(n*ms the' Subject of 
tbe Illustration “b" 1 sliould say, ibat A attempted Frautl wlien he st'l nix ait retMiyia ing 
the Value of his Watch, but not Theft wlien he removed that which was unrest rv^lly 
his own, ' ^ 

86. I would also defiiie the R<»moval to be such as is made with ibe view of framhi- 
leirtly appropriating or disposing of the Property removed. The (/ases specif ctl in tlu* 
Illustrations “o'' and “q" 1 would designate, the one an Attempt to get Money by a 
false Pretence, and the other Fraud. 

' ,37. Clauses 865, 435, 486, jmd 437. Whatever may be gained in critical Accuracy of 
Arrangement^ the practical Use of the Code is risked by attempting to legislate sepa- 
rately for eaeh of th^ ^iSerent Oomponeuts of what in effect are integral C>rinies. To 
^ (263.) X 2 punish 



TeooxjOtm iDugt.be had to ihem Four dif&imt €}bu^ ^j^uree of 

from the Fh*gt, and an Account must be summed up b^ore it oan be a6oe^taii]£ed to 

P\iiiiahment the Burglar may.be sentenced. , *! • ". ^ 

88, I feel tliat I liave very imperfectly performed ilie Duty of r^j^rting upon 
Code proposed for Adoption, but trust that the Inability to command Time fw a soxi^ 

e iticnt and delibt3rate Investigation of its Provisions, without suspending the ourreilt\ : 

uties of my Olftce, will relieve me from Blame, 1 would sufi^st as being liighly desixiM^ ^ 
able that the Scale of Punislnnents, the Terms in wliich the different Provisions ajt^' 
expressed, and the Order of Arrangement adopted, should be fully and minutely 
examined, with ^ view to asceitaining that a just Proportion between the Magnitude of 
Offences and Punishments has been invariably obsei^ved, and rendering the Code aa 
plain and unambiguous in Language and as easy of Ileference as may be practicable. 

1 have, &c. 

(Signed) T. L. Stkange, 

Joint Criminal Judge. 


F. N, Malts Y Esq. to the Registeb to the PiiovixciAL Coukt, Western Division^ 

TellicheiTy, 

Sir, Mangalcre, 19th July 1889, 

In compliance with the Instructions of the Judges of the Provincial Court, I have the 
Honour to sul)mit such Observati<ms as have occurred to me on the Subject of the 
proposed Penal Co<le pnipared by the Law Commission. 

I have considered that I should best eornjiJy with the Instructions I have received by 
forwarding only a few Notes on such Points as have attnietcd my Atteiitioii with 
reference to the j)n)bable Operation of the Code. Upon the Code in general, or the 
more general Questions wliieli are cUsposed of in it, I do not feel that I could offer any 
Observations which would })e more than an Expression of my own Oj>inion. The 
following Notes refer ]irineipally to a few Points in which I think the Operation of 
aoiiie Clauses of the Code will be attended with Inconvenience, or to a few Cases in 
which some Provision of Law has a]>peared to me to be necessary, but wliich the Code 
docs not provide for. 

I have, &c. 

(Signed) h\ N. Maltoy, 

Acting Sub-Collector. 

Note A. On Punislinieiits. Paragraph 1. I believe there is only One Case to which it 
iip[>eaT‘S to me to he necessary that the Pniiishment of Death should l>e extended, 
namely, that of polluting a religious Building with the Intent of exciting popular 
Tiimuit. It is seldoiri that this is done except with the Intention of causing Death ; 
it is seldom iniattended by Death, and is always likely to be so by the Death of 
N limbers. It apjiears to mo to be a Crime which deserves the utmost Penalty of 
Law, as inucli as either Tre ison or Murder, for it generally combines both those Offences. 

Paragraph 2. That Part of thc'. Code wliich pro\ddes that all Transportation shall be 
for Life appears to me to bo nn^st necessaiy ; but I would beg to observe, that the 
useful Terrors of this Puiiishinont are likely to decrease unless the Prison Disciydine in 
the Penal SetilementH is more rigc»ruus than at present. 1 have been led to this Obser- 
vation from its haj)])eTiing that Two Regiments lately returned from the Eastward have 
been stationed in ibis District, ami from hearing the Manner in which Prisoners live, 
and the Wages they receive as private Servants spoken of in Conversation. Such Infor- 
mation sprejul by the Sepoys of the Regiment, — perhaps among the Peons of tlie Gaol, — 
and by them to the Prisemers, must deduct from the Terrors of the Punishment, especially 
in a maritime Province, Those Terrors are now very great, but they must gradually < 
decrense. 

Paragraph 9, A most important Clause is that which proposes that Compensation be 
awarded to Persons feloniously injured. On this Point I would beg to express my 
(/uncurrence with those who think that in this Country such a Clause is attended with 
tilt" Danger of lesding to false Charges, in order to transfer a true Cause from the Civil 
to the Criminal File, and to Charges actually false. However correct in Principle, X 
doubt whether it could he safely applied in Practice to this Country ; certainly not 
without the greatest (Jaution. 1 believe that the Interest of the Prosecutor and liis 
Witnesses would throw such Suspicion upon their Evidence as would render it almost 
impossible to convict a Felon before our Courts, and that the Administrfition of Justice 
wifhld Tie rendered doubly difficult. It was probably this Motive, the Fear of Cliarges 
of a fefeniouH Nature being used as a Means of Gain, which led to the Adoption, in 
Common Law of England, of the Rule to wliich the Law Commission object. If it was ; 
wisely adopted in England, it appears to me for more necessary tlmt this Precaution ; 
shoixld be continued in a Countiy situated as India. It is possible that in E|iigland in 
the present Day the Rule proposed might be adopted without much Danger ^ ^ut tho 
iitate of India resembles fer more the State of England when this Precaution was intro- 
duced than at the present Moment. In this and In some other .Instances I thixdc TS^gm 
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vjlihe tetmnB df titoCkadAoJuuntited ^iliev,' 

toid^ llWe|iiii Native Jmd^dal Offioeisttoy^'wiioni it must ih a great measure be 

adtntolsieiAedv «> ' 

Par«gra{>h 11- The Omission of Punishments of a degrading Nature has been adopted 
'(bounds 'vhihh refer only to the Party undergoing the Punishment. I7ix>n this 
Qmund the Beasoning is unanswerable# But if the Object of Punishment is not only, 
i^nA ewen not so much, the Reform m the Offender, as tiio Prevention of Crimes, in 
others, 1 thinh it ntny be questioned wlietber this Ihinishmeut sliould not be left in the 
Power of the Judge to award, according to liis Discretion. It is n Punisbment whioh 
has a great Btfect on tlie Public, and 1 think tliere will always be. Case.s when it is 
necessary to r^;ard this Effect, to the Prejudice of other Considerations. Ii lo not tiiink 
any Evil could arise from leaving the Punishment, as it now is, discretionary with 
the Judge. 

Paragraph 12. The same Observation apph‘e.s in some resi)ects to the OuiLssion of 
Flogging. Upon this Subject 1 conclude that tlie Opiuion of e»u*h Member of the Service 
will T» expected ; and 1 caimot hesitate to ofl*er luy own, .is I am eoiivinced that the 
Abolition of this Punishment will be most injurious 1 fully a^^ve witli those who think 
that it ought to be disj^ensed with where it is possible to do so ; but T am satisfied that 
in many Coses and Emergencies it is actually iicH'ossary, and that the greatest Inronxe^ 
nieuoe will be experienced when it is alKdishod. Unless the IVfagj.stracy is arme<l with 
some summary Power, many Cases must a?'ise in which their Exertions are utteily uselc'ss 
and hopeless. I believe I could instance some in wiiicli CVirjioral Punish ineut is the only 
effectual Means of stopping Crime. The following, among others, ma^. be mentioruil. 

At a Festival or Fair, where CVowds of low Pilferers assemble, T have known Thi^ft 
completely checked by the public Corporal Punishment i»f a few Offenders, when 1 am 
sure it could not have been cheeked by carrying off those Offenders to undergo a Punish- 
ment which none of the others would witness. 

In a Time fif Famine, when it is most imjMjidaut to protect the Crain of a t^mniry, an 
Imprisonment is a Blessing souglit for 

In a Time of civil Commotion, whi<‘li leads the lower Classes to eoinmenee a System 
of Plunder, and when, }»erhaps, it would be im]>ossiblo or diftietdl to tv.insniit them for 
Custody. 

When a Crowd of di&rejmtable IJangers-on are eolleeted round a marching Force. 

In these and many other Cases 1 do not see 1k>w the Transmission of Offemlers 
to a distant Caol can possddy prevent Crime, and 1 sincendy trust tliat this most 
necessary though disagreeable Power will not be taken out of tlu' Hands of tlie 
Magistracy, 

Chapteii IV. 

90- The Meaning of this Clause is not clear- If it differs froTu 88 in iluit the Crimt* 
is not committed, the Illustration ought to run, — ‘‘altliough B. does not gi\e tlie faLe 
Evidence.^' If the Difference consists in that Bribery is juldtsi to tJie Instigation (as 
the wording would apjicar to sliow), it is not clear wliy the Punislnnent should be less 
If it consists in that it applies to Cases ]>un]shable by Imprisonment only, it is not eleai 
why a different Rule should apply to these ( ^ises. 

94!, The Punishment in tins Case, as exjdumed in the Illusl ration, appears to me 
to be far too lenient for, perhaps, one of th<‘ most serious CVimt^s. Surely Trans- 
portation for Life ought to be awarded in a (!!ase when a Man wilfully eudaiigeis the 
LiveJH of Numbers. 

98. “ If A consider Murder as likely to be commit Ivd by 13.'* It would in many 
Ciises be impossible to tell what A considered as likeK to Injipen. The English Law 
uppetirs to me to bo necessary. The fcAv t^isc.s in Mdiich its Unlvei-sality may render 
it rigorous may be coirecied by the Pi'erogati\c of Merej, as must iuH‘cssavil;y be tlie 
Case in many Instances, notwithstanding the utiuost Pre<*aution in framing tlie Law. 

101. This Law appears to mo very lenient. A in the Tlliistratioii is an Abettor, 
and his Offence is aggravated by a Breach of public l>uty. I should thendbre conclude 
that he ought to be liable to the wliule Punishment of the Offence he has ab<'ttetl 

('nAPTER YJ. 

The Terms '^Soldier" an<l Sailor '* are not defined in tlie Ci»de ; but the vat if ms 
Grades of armed Servants of the Government, from an irregular Ck)r^»8 to an anned Peon, 
would appear to render some Definition necessary. 

I would here beg to ob.serve, that it aj)])ears to me to be a veiy imjxirtant Question 
whether some legal Provision is not nupiired with reference to Police I’eoiis, Sibun^y 
Corps, and other Branches of tlie Service. Thcsi' Bodies arc often called upon tu 
discharge Duties so strictly military that J tliink *sonie Regulation analogous to Military 
X<aw is requisite to proviefe egaixist Desertion in Times of Emergency, and other Gffenoes 
These would perhaps bo more suited to local Regulations than to a general C^ode, but 
tbo Pont^ty of disobeying tliose Rules would properly come within the Provisions 
of the Cod 0 . 
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CnAPTfcH 



CnMrm&yttt 

Of the Abuse of the Powifrs of pjyMio SorvoMls*^ 

I am not aware that the Penalties prescribed by this C?hapter are unadapted to ilie 
OffencH^s for wliieli it provides ; but I would bog to offer a Remai^k upon the diapter 
geuoi-ally. I believe that there are few who l^ve watclied the actual working of our 
Governinent iu tlu'^ Provinces who have not found Reason to doubt whetlier, in our 
Eit<leavoms to j^rotect the People from Oppression on the Part of the Servants of 
Govelrinnerjt, wo have not gone too far, and weakened the Power of our [Native Servants^ 
Jt is as nooeasary that they should be supjioif.ed iu the Jjonesi Dischai'ge of their Duties 
as that tliose* under them should be protecte<l from Oppression. Although, therefore, I 
do not venture to offer any Remarks upon the Pimishmeut to be awarded when 
Deliiupieucy is provcnl, T would bt‘g to observe that it wmH depend upon the Code of 
Pr(H‘ed\ire whether this (liaptt'r is a useful or a most prejudicial one. It must be moat 
prtjudieial if tlie Poj-in of Procc(lm*e should allow of public Functionaries being dragged 
belxire the Cvim 'nxiJ Trlhunal ujion Charges preferred in the usual Form of Offences 
under this (^ha])ter. 1 am sure that not a Native Fum^tiomuy will feel C^^nfidettce in 
the Diseharge ot*hi> Duties if this C)hn]»ter is enforced by the onlimuy Tribunals. It is 
neeessaiy Dial (lu‘ Form of Procedure si lould bo such us shall as far us possible protect 
tlu‘ (JfH<*er of Oovernnienl from Aimoyaii(‘e, viniil Deliiupiency is proved; and 1 need 
hardily ad<l, how necessary it is fhat false C^harges shoulrl i>e severely punished. Should it 
be s(» arrange<l that a m<uv (Charge of th(‘sc Offences preferred before a Magistrate shall 
put the Accused on his Defence bt*fore that Tribunah the Provisions of this t^hajuter must 
havi- a most pnjiidieial Fffeet. 'J'lie Pi'ineiple of the Madras (\)de, of making the 
]mbli(‘ ()ffi<*t‘r ameiiablo to his Superiors, under Rules differing in this respect from 
the oidiuarv Course of (^limiiial Proci*tiure, appears to luo to be best adapted to the 
Piu'jiose 

CHAPTI.K IX. 


Not(5 F. and Clause 182. I would beg to offer the following Observation on the Note 
a})]H‘nded to (Jlause 182 of fliis (yluipter. Tt ap})ears to me to be framed on the fa*lse 
Pnneiplt‘ of int lusting jml^lie Officers Avith Power, and at the same Time distrusting their 
Use of it. In Uu‘ ])Vest‘ut [nstanee it Avill b<‘ atteuch‘d with the following Ineonvenieuee. 
The Officer einpoAverrsl to i^'sue the l(K‘al Rule vill in all ])rohal>ility he tlie (VdJeetor or 
Judgi* ; tlu‘ Pait> enfoieing it a 'fassiblar (»r a Munsiff; but the Regulation as it 
now stands vould t*m])ower the Tassildar or Munsiff to cavil at and set aside the 
Law of their imiiKsliate Sn])eriors. It would be safcT to pn>vide that only those 
ipialiffed to e\er<*is<‘ it sliould Ix' iuli*iisti‘d with the Power f>f forming local Rules. 

(^Jauses Id}), 1 fit), Iffl. It appeals to me that the Punishment h\ theses Cases is 
insuffii'ient ; that tin* Courts (uiglit tf» have the Power of detaining the contumacious 
l\ir(y until he lauibims tlu' Act n(»eessnry for the Administration of .lustier* 

1 tliiiik it would be advinitag(‘ous that a CJaitso should he added a idiiig adequate 
Punisliment for au\ P<*rsons wlio, being in ]M>ssesiion of any J)()eument which he is 
required to ]>r(Kbie(' before a Party eomjxdmit to make* the llequisition, shall wilfully 
destroy that Doeiiment. I am not sure wlndher this Oilbiicc could be jmuislied as 
Mis^’liii'f. 

Although more ])ropt»r]y Ixffonging fo the ('^ode of Procedure, lliere is One Point 
eonueeteil witli the Crime of Foigei v wdiieh T have found so frequently to embaiTaiSs tlio 
Proceedings of a Charge of this Natuic that 1 beg to refiT to it under this Chapter of 
lux's against .Tusliee, I allude to the l*r<ietiee of luinging a CMuirge of Forgery 
against both the alleged Principal and Jiis attesting Witness<*s also. The Practice 1 have 
giuierally observed followed l)y the Police on a Chargt* of this Nature Jias been to put 
tlie Witnesses also on tlieir l)efenee. Tlie Result generally is, tJiat if the Prisoners admit 
tlieir Signatures to tin* Deed, ami tin' Deed a]»p<*ars to be a Forger}^ they are committed.' 
If th<y <leuy their Signatures, then* is gmuTally no further Proof against iliein, and they 
are disidiarge^l In either ('ase the Party against wliom the (^liargc of Foigery i« 
preferred is dopi ived of iJie Benefit of tlieir Assistance. It ajqiears to me that tliiw Mode 
of Procedure i. ofxm to many Object iotis ; that it w^ould be jnvferable tliat tlie attesting 
Witnesses dioald be smit uj) as Witnesses ; that sliould they sw^ear to the Truth of the 
Do(*umeni, am! the Doeumeni be ]>roved a Forgery, they sliould be eommitted for 
P(‘rjuiy and Foigtuy, but that a Cliarge of Forg(iry should not be entertained against 
them until the ])rim ipal Party be eonxicted. TIuto may be Objections to a Rule of this 
Nature, but tin contrary Praet ice is, T think, oj^>en to more. From ita having occasionally 
mmb <mbarrassc<l Proceedings whieli have come under my Notice, I liaw tiiuught it 
WiU'thy of Ob‘-er\ation. 

ClIAPTKll XI. 

Of OffenccH relatinfj it) the Mevemve, 

After sjiecifying the Punishment to be awarded against Smuggling, it does not 
specify that if any (»tlnT OffVmoe is committed the Punishment shall bo aeouinulative. 
Jlut there are few Offences so frequently combined with other Offences as 



; omittittg to jfut a Mark 

up^ a Thiib^ wlilej^ Bfam Ixo ja bound to put ; out I do not see^ that any Punishment 
la aW^d^d in this Chapter for removing a Jtfark placed by the Offioere of Oovernment. 

Chapter XII. 

Of Offences relating to Weights amd Measures. 

* ‘Jt appears to me that some Clause is necessaiy to prohil^it the Use of Measures 
prbhibited by any local Rule or Order. Tt is now fre,(juently necessary to prevent, 
aa &r as possible, the Use of several Measures of the same NitUH.*, but different 
Osbpacities, in the same Bazaar (such as different Seers), and this will become par- 
ticularly necessary should the proposed Plan of adopting au universal Standard be put 
in practice. 

ClIAPTKU XV. 

Clause 283. “ The Divine Displeasure/' If this Clause is ado]>ted it will })e betler to 
add, the Object of the Displeasure of the Divinity or of anv siipposiid supernatural ^ 
Being/' In this and in many Parts of Inrlia it is mf)st usual to invoke the Enmity 
of inferior Evil Spirits. In such Cases the wording of the Clause would leave Room 
for Cavil. 

Chapter XVIIL 

Note M. The Law a.s wro have framed it differs widely from the English Law.’’ 

Regarding this very important Onestion, I would beg to state iny Inj]wessiou that 
the Rigour of the. Engli.sh Law is necessary. This a]>])ears to me to lie Oiui of those 
difficult Cases in wdiicli it is necessary to leave inuclj to tJiose intnistcc] wdth the 
Administration of the Law. It is not diflieult to imagine Cases in wJii(*li its rigtjrous 
Exercise w^ould apj)eur Ijarsli or even alxsnnl, as in those, suggested hy tlie Ckmiinis- 
sioners ; but it aj»pears to me tliat tliere arc also many in wJiicJi tlie Rule would fail to 
satisfy Justice. For instance, A, in attempting to break int(i a Dwelling Hoiisi*, causes 
the Death of the Inmate, as by causing a Part of the Roof to jail in u))on him. In tbis 
Ctgie, although it might be harsh to exeeutti A. as a Murderer, I think the general 
Opildoti would be that public Justice was not satis! led by the Punishment of A for 
attempting to break into a Dwelling House. The English LaAv, exercised with Mercy, 
would appear to mo to be preferable to this Provision. 

^ Chapter XXI. 

Of Offences rcUiiliuj to Property Marks. 

This Chapter docs not ])rovide any Penalty for removing Property IMarks. Tlte 
Offence is. per latps, included under other Heinls ; but it is under this Hirad that it would 
naturally be looked for. 

Chapter XXIIT. 

Note P. The Law Commission in this Note comment upon tlie Practice of unlawfully 
compelling Persons to act as Bearers or Coolies. 

It must be almost unnect'ssary to immtion, lliat were Boanu's and Coolies noi, 
compelled by tho local Authoritic^s to yield their Services, not a Company could inaieh, 
nor a Traveller move Ten Miles, in many, ])erhaps most, Parts of India. Tiiis is a 
Fact wliieh it is impossible to disguise ; and 1 consider that in the present State 
of the Couuii'y some special Rules rciideriiig it ineumbent upon the working Classes to 
yield these Services, for a just Heniuntiraiion, or lliul a Substitute, wdien called upon 
by competent Authority, is absolutely i t ce.s.sary. The Code w ould then apply to 
Persons illegally com])elled ; that is, compelled by Parties not legally com]»ettmt to 
require their Serviei^s ; but without tliis Provision the Clmjder is quite ina])]»li cable 
lio the State of tlie Country. 

Chapter XXIV. 


A Case which has lately occurred appears ‘to me to point to an important Omission 
under the Head of Offences relating to Marriage. In the Case referred to, a Hindoo 
Girl of Six or Seven Years old was left fjr a few Days by the Father and Mother 
at the House of a Relation. This Relation, witliout the Consent of either Parent, 
married the Cliild to a Relation of his owm, a Man of about Tliirty Years old. The 
Marriage having been performed, w^as irrevo< table ; and the Parents (‘omplainod against 
all the Parties concerned. They were punislnHl by the (Jriminal Court, on reference 
the Mahomedan Law Ottitjcr. The Code at ]>rescnt does not appear to me to provicle f|^>T 
this very serious Crime ; that, namely, of maiTying a Party wdthout the intelligent^ 
Consent of the Party, or of Guardians competent by the Laws of tlieir Religion to act for 
the Party. 

(Signed) F. N. Maltry, 

Acting S\ib-Colleetor. 
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Joiitt Magistrate's Office m Oii^ult/Sa>vte^ 

Sir, Sd November <6®8. ' ^ ^ ^ 

1 HAVE the Honour to acknowledge a Communication from the Court of Circuit tend# 

Date tlie 1st June last, directing me to express my Opinion on the Provisions tsif’ t}i 0 
Criminal Code framed by the Law Commission. ^ ^ ' 

2 Bi>th a Want of Leisure and the Absence of the Books to which a full Investigaiioin 
of the Subject would render Reference necessary obliges me to be short in my wier* 
rations, and»I have considered it i>ro))(‘r to confine my Keiuarks to the Parts of the Oc<da 
which |K^culiarly affect tlie Ciicumstancos of tlie Coimtiy and the Character of itfi 
li^lmbitauts, without entering on tliose disputed Points of Jurisprudence, more particularly 
the Laws relating to Libel and Murder, on wliich there exists a Difference of Opinion 
amongst Legislators in every Nation. 

8. The Language of the (‘o<le and the Definitions of the different Offences specified in 
it claim the P'lrst Consideration, and it nppcaiN to me that the following Objections may 
be urged against them It would, in my Opinion, be baldly possible to translate the 
Code into tlie Country Languages; and 1 am afraid that the Native Olficers intrusted 
with enforcing the Law under it would be confused with tlie wording of the different 
Enactments, wliicb are couched in Language and framed on Principles to which they are 
unaccustomed. Those important Parts of a Code, the Limitations to the Right of Self-^ 
defence, and the Di'fiultioiih of the Acts constituting “ Thefts ” and Assaults, appear to me 
in particular to call for the iircfcding Observati<aiH. 

4 Another Part of the Code to wliidi I wish to allude is the Phraseology used in 
Clause 9iS and its Illustiation, in which a Person is dciLired to be guilty of Murder 
if JLuiiicido was coirimittcd during a (Jang Robbery, in which he was One of the Partie$ 
cou(*erned, although not the Striker of the Blow, provided that he (mtsidered Murder 
likely to lie committe<l when attempting the Robbery. The same Phraseology (vide 
('’laiiscs r>2, 68, 278, &c) ])ievails throughout the Code, and it ajipeavs to me likely to 
defeat the Ends of Justice, as the Administrators of the Law might consider that«it» 
wording recjiures direct l^roof of a Criminals Thoughts and Intentions, whicli Evidence fe 
seldom forthcoming If it is the Intention of tlie Code that the C^riTiiinnl in tlie above 
Case should bo punished us a Mui direr, provnled the (Ireumstances under whicli he sot 
out to commit the Robbery con\inoc the Judge or the Jury that he contemplated 
the Possibility ofMurdei occuriiiig during its (Vunmisaion, a slight Alteratiort m the 
w^'ording of the tUause w^iuld r(^nio\c the Objection to wdilch I have alluded 

f) In concluding my lleinaiks on the w’oiding of the Enactments, it appears to me 
proper to exjiivhs my Opinion, tLit from an Attisnpt to embrace every illegal Act the 
liUW' is so framed as to be liki'ly to afford Opportunitie** for vexatious Proseisitions, and 
tints to be more injurious m its Kffects to the (Vnninunify than if Oflcndei’s in some 
Instances esi'sped Puniduncnt 1 allude more espe(*iaJly to the J)efinitions of Murder 
and Manslaughter, winch Ofleius may, aeeording to the (\*dc, lie committed through 
mental Emotions, witliuut corporal Injury, and to (8aitses 97 and 291', wdiich jirovida 
that the Oinissiuii of Acts wludi a PciNoii is legally bound to do** may constitute 
Murder or any other Olferices, without there being any Explanation of w'hat such 
A<ds arc 

6 Another inipurtant Part of ilic (Vide is an intended EnactmenC*^, that in Cases of 
Felony a Chsimnal ProsccMjtion is not to be a Bar, as in England, against the injured 
Paity seeking Redress by a Ci\jl Action The Character of the Natives makes me 
apprehend ibni Advantage \vould be taken of such a ('’lause to institute Prosecutions 
(for wduch the w^ordnig of the Code affords Facilities) where a Ci\il Action w^oulcl be 
the more proper Ooui’sc, in < rder that the Delay and Expense of a Suit might be 
diminished In tliis Province (Sunplamts are continually made in the Police liepart* 
nunt, solely with the Purpose of assisting Civil Proceedings; and the same probably 
(Hvuis in other Districts 

7 The proposed Ena<*tmont is further open to the Objection, that it will give rise i6 
Two separate IVoceedings regarding the same Act ; and it a])pe«ars the less necessary, 
aa Fine onstitutis a Punishment tlirougliout the Code, and the trudge's might be 
empowered tf) a}i]iroj)riate the Amount to recomjnmse tlie injured Party, TIio only 
Case jn wliicii 1 should jiropose to retain btth Modes of Procefliirc are those mentioned 
in (IfuiKf s 284 and 286, as the maliciously causing the Loss of (yaste. 

8, 1 inici jnoeifd to advert to the Pinuahmont provided in the (^ode, and shall divide 
my Remniks on this Subjoet into Two Heads. The First relate to the Casivs in whi<Jh the 
Punishment of Death is inflicted, and the Second to the Omif^ion of Corporal Puniijh'- 
menfc 

9 The Punishment of Death ia proposed to be limited to Two Offences, Murder, and 
the highest Class of (^ninea against the State. Thia Limitation of the Puniahment 
made on the Onninds of the Efficiency of the Punirfiment of Tr{msporJjati6n, And 
Inducement being thus held out for Criminals to spare the Live^ of their Victitai, ^hen 
otherwise they might have Temptatfon to Murder. In the Soundness of thk 
I am inclined to eoncm*, to a considerable Extent ; but Ate a CSAee df 



p, „ , axe, Dettlitf fire to Ditrellitig Houees, Gang or 

iiot^beii!^ aooofnpaiued with wonaoing, tmd GieFoUution of Mosques 

nr ■; .thfl' iBttrpofle of czeatiag popular Disturbances. I am induced to make 

^jtiy iinftnmmeiidatiiOi*. not only on account of the EvU which the above Crimes wreak, 
;]^ ,beof|Aae it appean to me that where Loss of life does not occur it arises from 
tj^daotal. Ciroipnstonces, and not from any intentional Forbearance, on the Part of 
t^e Criminfl'ls- I O'*” further induced to believe, from my Observations in this District, 
th§ t ^^(anaportation is fast losing its former Tetrors, especially in the niariiitne Provinces 
^ bdiat and that it w^ soon cease to cause much Dread, except to the timid and 
^brani 

10. Th« Abolition of Corporal Punisliment is a Part of the Code to which I am 
deridedly op] p^ed; but at the same Time this Penalty might, I conceive, be limited 
to Cases of Robbery and Theft, either joined to or without ImprisonmeTit. Tlie above 
Olaases of Crime arc generally committed by Persons to whom Imprisonment has no 
Terrors ; and as the lower Orders in India are often worse fed and more hardly worked 
when obtaining their Subsistence by Labour than when lodged in G<iol, it appeiirs to 
ihe a dangerous Expedient to abolish the only Punishment which is regarded by 
Offenders of tliis Desmption witli real Appreliension. 

11. It lias been urged that Experience Inis sluiwn tliat Corporal Punishment may be 
abolished with Safety ; but on tliis Point I would submit, that the apparent Absence of 
Crime often arises fi'om the Public being induced to abstain from Prosecutions wliich 
they consider useless, in oonsequonee of the Want of an efticaoious Punishment. The 
Abolition of this Punisliment is also apt, as far as my Exjierieiice goes, to cause the 
Maltreatment of Prisoners, and induce tlie injured Pai-ty to take the Law into his own 
Handa In abolisliing this Punishment w^c are acting contrary to the Feelings of tlje 
whole Native Population, who are thus induced to be less strenuous in supporting our 
Police; and it is not to be supposed that they regard with Indifterence the Leniency 
shown towards Persons by whom their Property is jilundercd ami their Piu*sons tortured 
and otherwise ill used. 

iS. The remaining Portions of the Code to wliich it appears to me proper to confine 
my Remarks are the 8th, 11th, aiid 15th Chapters, wliich relate respectively to “ tlie 
Abus^ of the Powers of public Servants/' “ Oiieiices.agjriust ilie Eiivenue/’ and OlleTit^es 
relating to Religion and Caste. 

18. The Principle on wliich tliis Chapter is framed appears to me to simpliiy and 
amend the present Law, by Jeaving those Offence^s which are common between public 
Servants and other Members of the Community to the general Provisions of the Code, 
instead of making separate Tribunals and particular Punishment for Fraud and Embezzle- 
ments committed by public Servants, as under the Madras Regulations. There are, 
however, some Clauses of the Chapter, and some Paris of its wording, to which 1 conceive 
Objections exist. 

14 It appears to me that in attempting to embrace every Species of official Delinquency 
the Law is so framed as to be liable to give rise to frivolous and vexatious Charges 
against public Servants, and to render it diflicult to perform official Duties with proper 
Feelings of Confidem*e and Independence. I allude to the Expression accepting any 
Gratification" iLsed in Clause 188, and to the wording of the l‘lf2d Clause, by which 
Imprisonment of Two Years with unlimited Fine is awarded to any Judge who knowingly 
parses a wrong Decision. 

J5. The First of the above Expressions is so vague and indefinite that it is likely to be 
made use of by disappointed Persons as a Means of causing Annoyance l>y pretending 
frivolous Charges. Tiie Second nfijicars to me Ofien to more serious Objection. The 
Clause does not render it necessary to jirove any Act of Corniption on the Part of tlic 
Judge, and as ilie Evidence necessary to show that the wrong Decision was knowingly 

S '* UBsed is not stated, it appimrs likely that the Eflect of the Clause will be to induce 
sappointed Suitors, instead of preferring an Appeal, to bring an Accusation against 
the Judge who gave, in their Opinion, a manifestly wrong Judgment. As the Govern- 
ment always posse.sses the Power of removing Serv^ants whose Conduct is suspicious or 
unaatisfoctory, it appears to me sufficient that the Code should provide a Punishment 
for proved Acts of Corniption, sucli as the Acceptance of Valuables. Many Misdemeanors 
wliich morally de.sen'c Punishment would in this Case, it may be urged, escape with 
Impunity ; but no Laws can embrace every Degree of Guilt, and the Attempt to make 
them do so in the present Instance would probably prove injurious to tlie Community, 
by diminishing the Efficiency and Confidence of public Officem. 

16. Tlie only other Remark which 1 deem it necessary to record regarding this Chapter 
is, tliat the Provisions made in Clause 149 appear imcaJled for in a Criminal Code.^ 
While Government possess the liigher l\jwerH of Dismissal and Suspension, it apjiears’ 
unadv^ble to limit its PoAver of imposing Fine or Stoppages of Salary. The local 
C^vemmeutB ought, in my Opinion, to bo left unfettered to frame such Rules as apjioar 
td expedient for securing Subordination and due Attention to Business in the 

diluent Depsrt^l^ts of the Service. 

17 . The rrpvisic^ of tlfi^ Chapter appear to me to embrace all the Enjictmenis 
to protect the JteyeA^ei except tliat it does not provide the Power of Con- 
^ ^ ^ ascation 
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bat 1 am not aware whsitber, on tlie Code beooining the Law» the Begulationa^ 4e 
oon^dered in force. . ; 

18. The Argument in the Note on this Chapter relating to the Petialty of Oonfitcutiw 
appears to me only to hear against that Penalty when it is extended to other Property 
•with which smuggled Goods maybe seized, or to the Conveyances in which they ars 
transported. In such Cases the inncKient may occa^onally be punished ; hut I see no 
rcasouable Objection against the Seizure of tlie Article attemjDted to be smuggled. It 
appears to me, on the other Hand, that this is the only sure Method of punishing the 
tvotiial Offender, as the Pei-soiis employed to convey the smuggled Proi^erty are generally 
not tlie Owners, and are often emjdoyed without being aware that the Service required 
of them is a Breach of the Law.s. 

11). The Punishment jirovided in (’Jlause 275 for the serious Offences therein mentioned 
appears to me insufficient. Tlic Defilement of Mosques and Temples in this Country h 
always ])orj)etrate<l witli the \‘iew of originating popular Disorders, in wliich Losat Of 
Life almost invariably occurs, and 1 consider the Person who wantonly commits such an 
Offence deserves Deatli equally witli any Murderer. 

20. "I'lie other Enactments in this Chapter relate to minor Offences, which arc provided 
for with severe Pnnishmeuts, in consequence of the Tendency wliich they are supposed to 
have of inflaming Men's Passions, and causing Disturbances. It appears, however, to me, 
doubtful wlietlier the Law will not be libely to aggravate the Evil against wliich it is 
intended to guard, by giving rise to fi*ivolous Prosecutions, and drawing Men's Attention 
to tlie Subject. 

21. Exiierience lias hitherto sliowii tliai direct Legislation on the Subject is unnecessary, 
and that the Laws against rioting, abusive J^anguage, Trespasses, and Acts provoking 
Breaches of* the Peace, joined to tlie Forbearance mutually shown amongst the different 
Sects in India, are sufficient to seiuirc to each the unmohssted Exercise of their Religion. 
Such being the (yaH(^, it ajipears to me an unnecessary and inijirudent Measure to 
promulgate such Clauses as the 27()th, 278tb, and 28Jd. The other Offences specified in 
the Chapter deserve (in my Ojiiiiion) the jieiial Provisions which have been made against 
them. 

22. The only concluding Olisorvations whicli it appears to me necessary to record ore, 
that the Code does not authorize Tniprisonment in those (jases where it is necessary to 
bind Persons over to peac<^‘ible (biiduct or good Behaviour, and they fail to produce the 
re<piisite Bail ; but it may [irobably be the Intention of the Law C\)mmission to provide 
the requisite Rult's in tlie Law of Procedure. My remaining Observation relates to 
Clause 156, in whicb the Penalty apjicars to me inadequate to obtain the Production of 
Papers }>cfore ( hurts or public Aut)ioriiie.s. 

23. So much unjust Loss and Injury may be entailed on Persons by the Non-production 
of Documents necessary to the Establislniieut of Civil Claims, and Parfaes arc frequently 
so deefdy intoiested in holding back Documents for corru])t or fraudulent Puiposes, that 
I consider th(» Penalty of One Month s Imprisonmmit, added to a Fine of 500 Rupees, 
will often prove ineflieient in eunbling a (hurt to procure the documentary Evidence 
necmsfiry for tlie Decision of a Case pemling before it. The Power of unlimited Fine 
might, in my Opinion, be more advantageously granted to meet sucli Cases than on most 
otlier Oex^asions, 

I have, &;c. 

(Signed) E. Maltby, Joint Magistrate. 


(No. 415.) 

P. Sharkfa' Esq. to the Recjistek to ilie PR()VI^xuAL Court of Circttit, Western 

Division. 

Sir, Zillah of Canara, Honore, 17th September 1838. 

1. With reference to the Two Communications'^ from the (hurt of Foujdaree Adawlut, 
forwarded by you on the Subject of the Penal (Vide prepared by the Indian Law Com- 
missioners, I have the Honour herewith to submit the (JbservationR which have ocettrred 
to me upon a cai^eful Perusal of the whole of the proposed Code, together with the 
Letter and Notes ajqiended thereto. 

2. The FiJ'st Question in this (jaseis, the Necessity of the proposed Code. 

Second. Whether the Enactments and Provisions of the Code in general are applicablo 
to all Parts of British India, with ivierencc to the Circumstances of the Country and 
^ the Habits and Feelings of the various Populations which will bo affected by them. 

Third. Whether its Provisions embrace the different Offences which are prevalent 
in India. ^ . 

Fourth. Whether its PenalticB are suited to the Nature and Extent of Crime adcording 
to approved Principles of Criminal Law, and the Habits and Feelings of the People, 4nd 
other Considerations. • 

First, the Necessity of the Code. There can be no Question of the Necessity of a Code, 
for the^ ^wo Reasons ; One, because there is at present no complete and compteb^dve 

■ r^<8#ininai‘ 




former , '-4 

MidmimatoiiifeiQn of ^€h^miQye^ - Ai {H’eaeiit there axe 

^ Ocmrtft ^ guided ; One is the Mahomedan Law, and the other 
the Il$egi^atioxis They axe both imperfect, indefinite, and arbitrary in many respecte, 

. is'jpartioularly sanguine, and consequently obiioxious to all Classes of 

3Pi>hpte> themselves l>emg averse to the Enforcement of its cruel Penalties ; 

wh^ tho Kegujatious, from their great Diversity in the difterent Presidencies, and 
frequent Modificatm^ and Alterations, tend to render the Criminal Law extremely 
tULcertain^ vacillating, and unsatisfactory. 

,vSoo<md. The A])plioabiiity of the Enmitments of the Code to jill Parts of tlio Country. 
Assuming the Fant that it is neither exj>edient nor easy it) give to every Sect; Tribe, and 
eSaste in this Country any sjiecial Orinuiial Law of its own, and that therefore the only 
other Principle on which such a Law can be founded is the Fitness of the lieuiedy to tlie 
Evil, that is, the providing a lleinedy for (Jriine by Penalties suited to that Obje(;t alone, 
with I'eference to tlie Habits and inoral (^indilton of the People, and other local (^Mr- 
iOlimstances, I think the proposed Code as much applicable to One Part of the Country as 
another. Because, in the first place, the Provisions of the CJode appear to me to te 
mdiciously adapted to all tliesc Cinamistances. 2d. TJiere is not, I believe, any such 
Diversity among the People of the ditferent Parts of the Countiy, or in respect to otlier 
local Circumstances, which call for a Diversity of (Criminal Enactments. Though they 
d iff er in regard to Country fuid Language, aiul ai'e divided into uumernus Castes, Tribes, 
and Sects, they are still the same Peo[>lc, throughout the wlioh*. Country, in Religion and 
Morals, Habits and Ideas, and consist in the Main of only Two ffifisscvs or Bodies, xdz., 
Hindoos and Mahoinedans, all tlie others bearing but a small Projiortion to these. 3d, 1 
cannot find in. the Code any Acts contemplated as Crini(-»s which the People of this 
Country in general, fts well as of other Countries, have liot l)e(in accustomed to consider 
as Offences deserving of Punishment, or any Penalty whicili i.s different from those in 
Kind or Measure which they have been accustomed to view ami receive with Feelings of 
Approbation and even Cratitude, as tending to tlie »Six*urity of Life and Pro})c.rty, though 
the Adniinisti’ation of Criminal justice has not ns yt*t the solid Basis of a certain and 
uniform Criminal Code, as already obsorveil. 1 have Riuison to b<‘lieve u]>on good 
Grounds that neither the Himloos nor Mahomedans are much in favour of their own 
Law, the Hindoos candidly ackiiowle<lging that their own Criminal Law is not adapt'd 
to the present Condition or Age of the “ World, and the Mahomedans freely admitting 
tlie Expediency and Propriety of a less severe Penal Code than tlu;ir own. 4<tli. I do not 
think the Penalties prescribed to be inayiplicablci to any other Descrijition of Persons in 
India, especially Europeans and Christians in general, for they are neither in Nature nor 
Extent different from or severer than those ])rescribed by tlie English Law, the only other 
Law they can lay chiim to. 

Third, Wliether t he Coilc embmecs the different OfTemiOS which are prevalent in Indhu 
Upon due Consideration and Ret1t>ciion, as well as Reference} to certain (.-atalogues of 
Crimes, 1 conclude tliat the C^ode comprehends the general Mass of (h’ime ; but- ceHain 
Offences have been expressly omitted in it, for Reasons which J have noticed in the 
Remarks which I have reconltMl in supjxu't of my ()])inion that these Acts should f>rm a 
Part of tlie Penal C\)de. To ex])e(tt, howtwer, a Perfection in the Coile in tliis respect 
would bo to exi>ect what 1 conceive no (Jode has as yet attained, and wdiieh it is not 
possible to arrive at at once. Tiie Suggestions offered in the lietier aj^]>ended to the Code 
for its Improvement are, I think, very ])ruper to (‘iisure tliat Obje.et. 

Fourth. Wliethur the Penalties are suited to the Extent and Nature uf Crime. 1 think 
they are. The Kind and Measure of Punishment a])pear to me to be well adapteil to the 
Nature and Extent of the Crime, according to the most approved Prinei]iles ol‘ Criminal 
Jurispinidenee, as far as iny limited Knowledge of the same extends, from a careful 
Perusal of the Books in my own Possession and those 1 have boiTowed Tor the. Occasion, 
C^nnpared with tlie O]iinions, Feelings, Character, and Habits of tlie Natives, as wi*ll a» 
the Extent and Prevahmee of Crime within the 8pliere of my Knowledge in this 
Country. It is iny Opinion that the Penalties provided hy this CHHe are, with few 
Exceptions, very judicious, being neither so sanguinary as those of the Mahomedan (^)de, 
nor so severe in many mspects its those prescribed by the Eurfipean Laws, but measured 
by the only legitimate Standard of rendering the Diwid of Punishment siqierior to 
the Temptation to Crime, <lisappointjng the Cyriminal of all Advantages of his Delinqneney, 
and entailing on him, in return, a Portion of Misery not to be preferred for the sake of 
the Crime. 

8. Up on the whole, therefore, tlie Code, in my humble OpinJon, is in eveiy^ respect 
admirably adapted to the Country luid People it is designed for ; and that wdiilt^, lik<j 
all other Codes, it is susceptible of Improvement, wliicli Time and Expei-ienee may 
suggest, its Imperfections, wlilch appear to me to lie but few and trilling in com- 
parison of its Merits, ai*e not, I tliink, sufficient to withhold the proposed Code from 
imblic Approbation and immediate Adoption, its Defetjis being quickly, as they may 
aa«Uy ;be, amondra. 

I have, &!c. 

(Signed) SHAJftKEy, 

' ^ Principal Sudder Ameen. 

<863.) Y 2 I liavo 
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(Signe<l) P Sharkey, 

Principal Sudder Ameen. 



Charter 2. 

Of JPa)iishvie7its, 

There arc Two Things connected with tins Chapter which appear to me to be 
objectionable ; One, Clause 50, which declares the Pine to be unlimited where no Sum is 
expressed ; an<l the other, the Doctrine contained in Paragraph 25, Note A., That Im- 
prisonment shall not be taken in full Satisfaction of the Pino tliat tlie Imprison- 
‘‘ ment wliicli an Offender has undergone shall not release liim from the pecuniary 
Obligation under which he lies,*' alias Pine, but that “ the Confinement which he has 
“ undergone may be regarded as no more than a reasonable Punishment for his obstinate 
Resistance to the due Execution of his Sentence *' (Paragi-aph 2().) 

The Reason assigned for the First, leaving the Amount of tlie Fine unlimited, is, 
that the fixing of the Amount may in the Case of a ])Oor Man prove higlily injurious, in 
<lepriving him of mmJi all that lie has, ami in the Cme of a rich Man fail to operate 
ns a Punishment, since the Amount woul<l be a Matter of total Indifference to liim ; or, to 
quote tliC Words in the Code, It is impossible to fix any Limit to the Amount of a 
Fine which will not either lie so high as to be ruinous to the Poor, or so low as to*be 
“ no Object of Terror to the Rich V* and the Consequence to the Poor is dx’awu, from this 
Consideration, that ‘'the Limit of a Hundred Rupees" (for Example) “ would leave it 
“ quite in the Power of an unjust or inconsiderate Judge to' inflict on such an Offender 
“ all the Evil which can be inflicted on him by means of a Fine." Tliis Reasoning 
appears to me the very one which requires an Enactment diapietrically opposite, viz., 
the Limitation of the Fine. If an unjust and inconsiderate Judge were to act so mi- 
righteously, even where his Power is thus bounded, what may he not do wliere he is left 
to iiet discretionally, or without any Limitation whatever. 

If I rightly understand the Object of the proposed Measure, it seems to be that the 
Discretion vested in the Judge is to leave him to proportion his Fine to the Circumstances 
and Condition of the Offender in sucli a Way as to make both the Poor and the Rich to 
feel its Effects, without reducing the One to much Distress, or permitting the other to 
triuiiqih in its Insignificancy. That this seems to be the Intention is evident from the 
Advantages of Fine being so fully ivcknowledged and stxxmgly recommended in 
Paragraph 18, and the Exjilanatioii given of the Manner in which it is intended 
to ojierate, in Paragraph 20 and the subsequent ones, viz., as a Penalty to be felt by 
the Offender. It appears to me, however, that the Uiilimitedness of the Fine is open to 
strong Objections. 

In the first place, I would observe that the Omission does not secure its EmL The 
Fine being nnhmited affords no Security that the Judge w'ould impose less Fine upon 
the poor Man and more upon the rich ; that in imposing the Fine upon the rich Man he 
would have his Estate and Property more in view than the Natui'e and Ma^itude of 
the Offence. It is a Conjecture which I think may be fairly formed in Prob^Uitj and 
Reason, that no Judge, whatever his Character might be, would have the Confidence or 
Effrontery to impose a Fine of 600 or 1,000 Rupees upon a rich Man for tj^ triflil^ 
Assault, merely because lie would not feel it a Punishment unless thb Amouni , was so 
l^rge. No Judge, however just or wise, would, I think, consider it ibir pr Just to 
impose upon a poor Man a Fine of only a few Annas, or a Rup^ or so, jp^r^^eoause 
pbor/ when his Offenoe dese^ad a higher Fine. . A ■tQ?, to 
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im l^iiaasa^ott fiouky Of^ce and 

t1i6 Pexia}ty, iha and Propriety of avoiding InequaUl^ and IDiicitepancies in 

the Dietiilsution of Justice between the Rich and the Poor, which may produce j)ubUc 
DisBatiafaation and Disapprobation ; he may consult anything but the Desigix and 
Intention of measuring his Punishment with the Circumstances and Condition of the 
PiiHtes alone. While a Judge is thus left to exorcise his Discretion as to the Amount of 
the Fine, what Security is there that, as regards the poor Man, it does not exceed, and, as 
regards the rich, fall short of any Amount which could possibly be fixed in the Code ? 
If it is j) 088 ible for a Judge to fjx more than what the Party is able to pay if 
the Amount is limited by Law, how can it be expected that he will fix as much 
as he can pay if the Amount is not limited by Law ? . But where it L'' Hmited by 
ibaw it is certain^ he dare not go . beyond it. Such being the Case, where is the 
.proposed Benefit to the Poor and the contemplated Punishment of the Rich in leaving 
the Fine unlimited, upon the Supposition, however, that the Sting of the Ptmalty is in tlu^ 
Amount of it. 

Secondly. The Principle upon which the Measure of the Penalty is left to be determined 
by the Ju<lge is One too difficult, if not impossible, of being adhered to. If the Judge, 
in imposing a Fine upon a rich Man, is to have in view the Amount of the Fine which 
alone would operate as a Punishment on him, how far is he to go, or whore is he to stop ? 
If the Offender is worth a Lae of Rupees by Reputation, is the Fine to bo 1 00, JOO, 
i,000, or 5,000 ? If ho is worth Two or Three Lacs or more, is it to be do\ible, treble, 
or quadru})le ? What Amount is it possible to determine will be felt by him as a Punislj- 
meat) and how are his real Circiunstancea in Life to bo accurately ascertained V Tho^same 
'Questions, mutatis mutandis, may bo asked with respect to th(‘ poor Man. Wliat Fine 
would be just sufficient to make liim feel the Penalty without greatly tlistressing him ? 
If ho is worth Ten Rupees of Property, should Ten Fanams, or One Ru])ee, or Two iluj>ees 
bo the Fine ? If he is wortli less, at what Ratio or in what Proportion of his Property is 
the Fine to be fixed t Tt is unnecessary to show the Emljarrassinent, Anomalies, and 
Absurdities which this Mode of Procedure must bo productive of. 

Thirdly. IMie Argument for the Omission evidently supposes or makes the Punishment 
to consist in nothing else but the Amount of the Fine. This is an Erj*or in some degre<j 
with respect to Offenders of every Destn'iption, oxce])i those who are utterly abandoned 
to all Sense of Shame. It is an Krroi in a great degi'ee with i*es})ect to the particular 
Class of Persons specially alluded to in the Aiguinent, viz., rich and respectable 
Individuals, because even were the Fine to bo only a single Ru])ee there is a Disgrjico 
in the Punishment (to say nothing of the AiTaignment, I’rial, and Ex])osure at a public 
Bar or in a public Court,) wdiieh cannot but bo felt in some degree by every Offender, and 
most poignantly felt by Individuals who liave any Ambition to be res])ected, or any 
Claim to Respectability ; and I have known Instances in whicli tlio lower the Fine w as 
the greater was the Chagrin, Annoyance, and Shame of the Party flne<l. 

Fourthly. The Argument is further erroneous, in supposing tliat a Sum of Money, 
however small, is a I^Iattor of Indifibrcnco to the Majority ol* Offemlors, wdio are 

? enerally Persons of indifferent (Jirciimsiajices, consisting clutdiy of Natives of the 
Jouiitry, wlio place too much Value upon Jlorn^y to legavd any Portion of it wdth 
Indifference. 

Thus, while the Oiiiissiou docs not secure its proj^osed End, the Principle of it is difficult 
of being adhered to, and the Assumptions relerred to in the Third and Fourth Clauses of 
these Remarks are erroneous. The Omission seems opjiosed to Two acknowledged 
Maxims of all Law ; one wducli requin's all its Penalties to be proj)urt.ioiied to the 
Offence, and the other which requires all its Pennltie.s to be so limited and ilelined as to 
protect the Offender from an arbitrary and opjuessive Judgment, ind^uxl is the 

necessary End and Result of the other. No just Law ought to ]>ermit the Punishmejit of 
an Offender to be carried beyond a certain Extent, which can legitimattJy be ileteM'inined 
"by none but the Legislature, upon certfiin acknowledged and ap]>rov(Ml Principles, every 
Departure from a Decision against which cannot but be conKideje<l, not a.8 an Act of 
necessary or retributive Justice, but an Act of Oppression and Injustice to tlie Ctfi ndei*. 
To leave, therefore, so important a Part of ilie Law to the Discretion of a Judge, Two 
of whom may not be of the same Opinion, is to leave the Prisoner to the Hazard of this 
very Injustice and Oppression, under the Colour of a just auid necessary Corr^.ction. The 
Law, therefore, far from being righteous and merciful, becomes iniquitous and cruel. 

According to the first-mentioned Maxim, there does not seem any lieasou wdiy tlie 
Amount of a Fine should not be ?is much limited as a Punishment of Imj)risoiiinent. 
In many Cases the same Thing may he said of Iiuprisonmoiit as of Fine, viz., that there 
ore Borne, if not many, to whom it is ‘‘ a Matter of perfect Indifierence that to many ft poor 
Man it is equally as oppressive, if not more so, than a Fine, for many a poor Man his 
Friends would rather bo disposed to obtain the Amount of the Fine, and, pay it, thft i 
that his Clfildren and Family should starvt^, smd himself bo deprived of Liberty and its 
AdviintageB^by a long Incarceration ; yet every Punishment of Imprisonment is limited ; 
t^y the same IWnciple the Fine ought also to be liiniteJ. The Fine being once 4 ^pportioin‘<i 
'ip the Jpffence be considered as founded upon its legitimate Basis, and like every 

Vpther Smited Fttoiahment be awarded without any Hesitation, whatever the Circiun- 
ItiancNiifi of the m^glit be. Blrould the Fine sometimes exceed the Means of the 
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Offandar to pa^y it^he ought to suffer in its the ocuiunon A.iisernauve 
ment* He cannot coxnj)lain, because he has wilfully rendered himself obnoadous to the 
Law, and it is therefore fair tliat he sliould suffer its Oonsequencos ; that he should 
bu as much liable to a limited Fine as a limited Imprisoumcjut. But should the 
Penalty of Fine bo found, which I do not say it will be, inoperative as a Punishment, 
unless it be regulated by the Principle niaintaiued in the Code, it will be more expedient 
and conslsbmt to do away with it altogether, and substitute some oilier Penalty lor it, 
tlian tliat tlio Afeaasuro of the Penalty slioidd be left to tlic arbitriuy and discretiouary 
Power of a Judge, esjiecially to “ an un just and inconsiderate Judge." 

WitJ) res[KHtt to the second-mentioned Maxim, wdiicb re<tuires all its Penalties to be so 
liujited and defined as to protect Die Off ender from an arbitrary and o])pressive Judgment, 
it is reasonable to ask, njion the IVinciple upheld in the Code, wliat ^Security is therc^ in 
a C'ase where the Fine is iinlimib‘d that a Judge, however iijaight and just, may not 
adjudge a Fine exceeding the Crime ami the JVlcans of the Party fined to satisfy the 
Demand? The Answ^cu' to tliis is furnished by the Code itself. ‘‘ It is impossible for the 
“ best Judge to be certain that he may not sometimes impose a Fine vvliitih shall be 
** beyoml tlie Mt‘;ms of an ( )i lender " (Paragra}»b Sijf, Koto A.) What Security is there 
tliat an unjust and ineonsidejab^ dadge^’ may not act as ojipressivcJy towards the Rich 
as tow’ards tin*. Poor { \VJia(. StMairity is tlu'iv that any Judge, wliatevcr his (Character 
might be, may iu)t a<*t soiiK‘timi\s with more and somctinu*s with less Cruelty towards 
the one or the other tliaii he deserves Y The Answers to these will be found in the same 
Code, tlu^ Pa.ragra])h alrc'ad}^] noted, and Paragraph 19. It will be quite, in the Power of 
“ an unjust and inconsiderate Judge to hiflict on such an Offemhu’ (tin*. })oor Man) all the 
“ lOvil which can be iiiflicte<l on him by means of Fine/' TJitsse and more would be 
the Versatilities and Anomali<‘s that will and must result from an umlelincd l^aw'. Kvery 
Argument ad vanee< I ill the C 'od<^ in disfavour of a limited Fine ap}»lies with redoubled 
Fur(*e and grea(>cr Ihopriety against an nnjimi(i(*d Fine. 

Upon tile wJiole, tlien'lbie, it appears i(> me mlvisable that the Fine in every Case 
siiouKl be limited, restricting tlu* Discretion <»!’ the Judge to awarding the Fine ordy 
wdthin tin* Amount limited, according to the Cii'cuui stances of the Case and the Ckmdition 
of the Party. 

With reren*nce to the Sei'ond '^Phing wliicb 1 have observed to he open to Objection, 
viz., th<‘ ProjKisibion e<nitained in Paragraph 2.*), Note A, that. Tm]>risonmt*nt shall not bC! 
taken in full Satisfaction of the (hime, and that tlie Coiifinenuuit whicli lie (the 
“ Otfemlerj lias umh^rgonc may be regarded as no more than a reasonable Punishment for 

his ohst/mate Resistance to the due Fx<‘eutiou of his S<*nlenee,’' — that is, Ids omitting to 
jiay the FiiU‘, — ujion t lu' sihjh^ Ih ineiple which ]K*riHits tla^ ( Viidinernent of a Chvil Debtor 
until hf‘ Ikis siujviL<h.‘n‘d all his Fb*of)crty (F\*iragraph 27h 1 have to obseivc, that this 
Law is calculated, in tla* first place, ti» I’emler the Penalty t»f Fine wholly nugatory iu 
many Cases, and. 2dly., if will have the Kffect of jutKlucing much fiijustice in a Majority 
of ( 

Tin- ( lases in Avhich if, is liable to naulir t he Pi nalty ineHietudvius are those in which 
Sevi'ii JJays Inijn-isonmeut ahnn* is prov’^i<I(‘.d |</Iaiis(‘ Raragrapli 2 1, Note A.) In 
fliese Ceases tin* Penally w ill lx* men-Iy muidnal ; wldJe in all t/as(.‘s a. Penalty shoidd 
lie <)p(*ratl ve. Wlio weuld pay a Pirn*, however trilling, to avoid I, he insignificant (<on- 
linemt‘nt of Seven |)ays^ If the Pine is tsoI. paid hy tlie OHeudcT. and caniuit bu 
reeoverc'd l)y- Distress, fhere. is an End of the Penalty. It is true that it is recoverable 
a* any ddiue within Six Years ; but it is not ditliei.ili to see tb<* I mprol)ahi lity- of this, 
f a wlio w ill so v,at<*h, mark. an<l rena iidx'r tla*. J^risoner or the Transaction as t,o seek 
out hi.-. suhsr<|Mt*nt ela.ins, to ascerljiin the subsequ(‘nt Alit*ra-tions in liis ( fi ream stances, 
and to a<h*p( M*-:-ni‘es t<> je-.* ivrv the Pine within Six Years? (k'rtaiidy^ not tln^ Courts, 
who hav<* enougli ef m w ( )fr(UMh*r.s to engagi* their Attention to thiidv ol’ the old ones; 
not tile J^>li<*e or M agist rney, Avho ha.ve ('uongh of otluu* mun' serious and resjioiisible 
I >utie,s to (»vcr\vln‘ljii tln*Ii* Alteiitioii. ( tadainly not anybotly cist*, wlio cap liave no 
lntert.‘st w hafi ver in tlie Maffei’. But sup[>osing, witli all flic necessaiy Vigihuiee. the 
< )tfeii(h*r siioiild !n*\tir altaiii Ihoporfy eiiougJi Avitliin Six Years to pay^ the Pine, is not 
ihe Punishinriit left incomph*te i' not public Justice left uu,s;itisficd ? For be it 

n‘iMetnl)i red (‘\t‘n fiu‘ Se^^*ll Day s Tni])risonment is .not a. Subslitute for tlio Mne, but a 
Punislinc jii idr it.s not being ]taid. The Fine i.s still f<» hr collceted. It will be pro- 
due.f.ive <d‘ eonsideral >](* Injustice. It is to bo rcmark(‘d that this Ihiiiishmeiit of 
Iinprisonna iit, is to extend <‘(|iiallv tt) the Poor ami th <3 Rieli, whetlier able or unable 
to }>ay. it is io !»'• inflicted, upon the IVinciplo observed in thci Case of a Civil l)ebtor, 
without any preliininarv Tmjuiry as to the Circumstances of tlu' Oifcmlcr ; that is, his 
liu])ris< »]un(jnt is lo hjlow u]> the Siaiteiicc and to cunt iiuu‘ for a lixed Perioil. Assuming 
the ..Fait, that the < )frendor is unable to j>ay the Fine at all, that though able bo is 
inca])abJe* of* ])roducing if, iinmediabdy, but ina^y produce it afterwards, after he had 
umlergoiic the whole or a Part of the Ijiiprisonmeiit, — will the Sentence Nvhich punislies 
H. Man loj* not, ]>crforming an Impossibility be not unjust? Will tbe Sentence which 
dtuuaiids tl^o full Amount of tlie hhiu*, without giving the Offender Credit for the Portion 
of Inquisoament which lie had undergone from InuhilUy to comply vi^th the Demand 
immediately, be not unfair? And must not this happen almost daily and hourly, where 
ilio J udge passes such a Sentence without a certain wledge of the real Circumstauoefif 
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of theOft*ender»,*-^witliout a satiefiawstow MoaBB of asoortaiuting their real Ability to satisfy, 
or not, the Demand ? The Injustice of this Pi*ooeeding will only l>e equal to th<i Length 
of Time during which the Offender may be incarcerated* and this, except in tlu* of 

Seven Days Imprisonment, is to be during One Fourth of the Period of linjvrisoniiieni 
for the origitial Offence, and all this Period is to be regiirded m no mure than a 
** roasonable Punisbmeni for hie obstinate Resietance to the due Execution of hi.s 
** Sentence,’' though lie Vie or be not unable to pay tin*. Fine now or for ever ; for, as 
already oliscrved, tlicrci is no Exce])tioii, Tu such a Case, where a Man has undergone 
a lengthened Imprisonment in delault of the Payment of the Fine, to strip him of any 
little Property wdiicli he nuiy by and by aef|uirc wdthin Six Yt^ars would in my 
Opinion, and 1 believt^ in that of everybody else, be not only harsh '' Vjut cruel in 
the (ixtreme. 

As for the Analogy sought for in ihe Case of the Civil l)ebtor, in the iirst ]dae(i tliere 
ift a wide Distinction lu^twcvn the (Jase of a Civil Debtor and a. ( h iininal ; secondly, the 
Mode of Procedure obstu'ved with resj»ect to a (Hvil l)cbtor is uiiwoi*t]iy of Ad<i])tion in 
atij^ Case ; and, tliirdl^^, the Pro<tcdure, recomiiiendcd in the (Ja,se of tli(i ( h*iininal is, if 
possible, wors(\ 

Tlie Distinction between the Twn Cases e<nsi.sts in this, that in the Civil Case tin* 
Act wliich induet*s the (!ourt to pass the Order of linju'isonimnt is an Act of tlie Prisoner 
liiuiself, — a fraudulent and dislancst w ithholding of a, Just I )ebb ^J’his at least is assumed 
at the Time, iliough how jusily or truly is atiotlier Question. P»iit the Debt of a Fine 
in a (h'iminal C-ase is one of tlie Court’s const! tntin;^. It nia\' in some Cases be 
equitable even to jmniah a- Alan for eontraeting a. Debt wdiieh ho t^oiild not jiay ; luut 
how far it would be etpiitalile in a Court to eonvi'rt a. Man’s //tffbilUy to jmy a Fine 
awarded by itself, without any (kirtainty of Ins AbiliU'^ to ]»ay i/, into a Crime, and 
punish him for it, or liow far a. Court lias a Light to assume the Aliility or Tnability 
of a Man to pay a F’iiu' at all, or immediately, and pronoimci* a. Sentejici' of (luilt, are 
Questions which <!<> not. seem to rocpiire much Jmlgment, to deb'rinine. 

The Minle of Pro(‘e.duiv observed wilh respect to a ( Uvil l)el)tor is ujuvortliy of 
Adoption in any Case, for Avliile the Cbjeet of liiqu'isonnumt, is to compel the dishonest 
or frauduhmt l)ebior to \ii\y Ids Debt, nml not U) punish an niifortnnate Debtor, iti is 
enforced Cijually ami indiseriiidnatcdy ujion the One as t.lu‘ oilier, Mdlhont any prc'liminary 
Inquiry as to Ability or Inability, Fraud or no Fiaiul, on the Fart of tlu‘ l)i‘btor, 
and not unfre<pi(‘nt]y with a pretty certain KnowliMlge of liis utter Destilut ion, after 
every Item of liis Froperly liad b(*en sold in Execution oT t.lu* De<ax‘e, and himself lett 
a .Beggar, and thus very often a prior, hojiest, but unfortunate Man is draggerl into 
Gaol, at tin* Hazard ol’ his wrejeluid Family star\^ing (»> l)(‘ath, mendy because Im^ is 
utterly unabJt* to ])'iy his Debt. Such a Procee<ling, 1 rtq>eat<, is umvurthy of being 
quoted a,s any Anlhorily in any Cas<*. 

But tin* ih’oeedure re<!ommemhsl in the Case of Ihe tS iininal is even Avorsi , for in the 
Case of a (^ivil Debtor no Proceeding against liis Pca'soii is ado])t(*d until eveiy AJeasurt' 
against his Pi-operiy has been exiiansted, or every l*art of it sold, in Execution of tlie 
Jiulgment against him ; but the Procedure reeommendisl against tin* Criminal is to 
arrest Ids Person at once, without any Measures being ado]»te(l against Ids Properly. 

1 am iherofoi-e liumbly of n])iiHon that the, l^rovi^ion of’ Se\en l)a\'s 1 mjirisoniiH'iit in 
Clause />t shouhl Ik* cancelled, that the Design of ('uforeing Pa^imnit of a. V'im* by 
Tmjirisonment sliouhl !>♦> abandonetl, and that in lieu (lh*n*of a Provision shouhl )k* ma<h* 
for levying (he Fine by Distress, and if nrit rt'alizial that tin* (Hrendt‘r should be subjected 
to a further J’eriod of Imprist^n merit proporiioned to tlie. Fine or tin* (wiginal l^t}riod of 
Imprisonment, or to so inueh of it as may^ be in pro]>ortioii of (In* V'im* unjnvid, if any 
Part of it lias been ])aiJ or realized, Avitbout any Liability to further Pain or Penally. 
This, T think, would be a safe and clUeaeious l.*a.w, quite practical ile of Enforeeinent, and 
free from the Ol>j<'0tions detaile<l above. 

1 trust w liai T have said upon this Subject is sufticieiit to show, — First, that the Law for 
regarding tlio Impnsonment merely a,s a Punis}iim*nt Ibr not ]>a\ ing the Fim* is ealf'ulated 
to render the, Ptmalty of Fdne nugatoiy in many Case>{, in (*onse(jnene(‘ of a Pta iod of 
Seven Days Tmpri.sonincnt ((Uause 51) being totally insulHrient to eidbm* its l^aynu iit, 
and its K(?eo very within Six Years being inqiossible in most (.Vises, and imin’obeJde in 
almost all : S<*(r()ndly, that sucli a Law would bo ])rodiiet,i ve of great In jusl ice. Ix'eausi* 
the Punisliment is likely to ho, in JMineiy-niiie out of an Hundred (^is(‘s, more for Ihe 
Inability rath<*r than the CVmtumacy of the (^ffemh*r, an Inahiliiy perlnqis oixasioiird by 
the Court itself in ])renluding the Otfender from raising the Amount of the Fim* b\' tlie 
close Tmprisonm(*nt of Ids Person, an Inability jicrliajis e(nistituted ly t he (Vmrt itself in 
imposing tiui F'ino upon him without a ]>ro]»er Knowledge of Ids (Vircumstanees or Ability 
to pay it, for there can seldom or ne.vt'r lu* .such a Degree of Certainty as to the imim*d4 .te 
Capacity of the Individual to pay the. Fine, or his Ability tt> do so at all, wddle e\f‘t ' 
Day of the Imprisonment lie nndergoe.s in the meantime is for a moral Impossibility 
which no Law ought to punish, an Inqio.SHibility (as obs(*rvod) constpAited l»y the (Vnirt 
itself, and not for any wilful Act of ihe (Otfender, wdiile no Court or I^egislature. inight in 
puniahing for One Offence constitute another, and tlius enha-mx^ the Misery r»f tlie ( >flemh r , 
thiit after the Offender has undergone a lengthened Imprisonment ibr tin* Noripa;\ rn<‘nt. 
of the Fine it would be cruel to strip him of any little Px'ojwty he may su)>se<iuentlv 
(263.) Y 4 acfjuire 
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acquire within Six.Years, for the Kecovery of the Fine ; the;t even in touch 
oppressive and unjtiBt such twofold Punishment may be, the pecuniary tiirt of ■ 
Punidiment must in most Cases prove nugatory, since the Imprisonment being only Ibr 
the Nonpayment of the Fine, there is no Commutation for the Fine itself, ^ich may 
never be penalized, and thus the Law, though happily yet with much objeetionable 
Inconsistency, remain in most Cases unsatisfied, and a dead Letl^er : Thirdly, that the 
Case of tlio Civil Debtor bears no Analogy to the C^Jase of a Crinunal, and the Procedure 
recomincixled is neither worthy of Adoption nor strictly applicable in Criniinal Matters. 

Before I conclude? I think it i)roper to remark what appears to me tin Inconsistency 
which lias nowhere been explain(*d in the Code. It is, the Imprisonment of only Seven 
Days in Oases where the Senteiiet^ is Fine alone, and of One Fourth of the longest Term 
of imprisonment fixed by the Code for the Ofrenee " in Cases where the Sentence is 
Imjirisonment as well as Fine. The Reason of this Disproportion is not apparent, since 
the Imprisonment in Ixdli (Jases has one and the same Object, — the Enforcement of the 
Fine, and ought therefore, I think, to lK»ar a due Proportion ; hut Seven Days is coi-tainly 
not a du(i Proportion to One, Fourth of the longc‘st Term of Imprisonment, which may in 
some Cases be several Months. 


Note A. 

On tlui CirAVTER of PUNTHTmENTS. 

I fully com.Mir in the Motives which liave influenced the Omission of Flogging, as ikr, 
however, as regards su(*h Individuals sus those Motives partionlai ly apjily to ; but I regret 
that I eannot iliink ^'logging altogetli(‘r tlispensable with due Reganl to the Object of 
Punishment, In Cases of incorrigible OfiendtMs, who have often been in Prison wiiliont 
minding it, who hav(? been familiarized to Disgrace, and are utterly abuiidoned to iill 
Sense of Shame, nothing (*an operate as a Punishment but Flogging, ami to such Ofiendera 
it can do no Harm whatever, but its Advantage to tbemselves and to the Public is 
imqui'stionable, and it is also the most salutary and ex])edieiit Punislnneni for young 
Oftenders or Boys, as very ])r(q>er1y observed in the (Nxle (47il» Paragrapli, Note A.) 

J would therefore recoiunjcnd that Flogging should be prescribed in all (Jases of the 
Description riforred to, leaving tin? Inlliciion of it, liowover, entirely to the l>is(a*etion of 
the Judgii. 


CrrAPTEii IX, 

Of C()nicm2>fn <>f the Uanful A uihorit^f of Public i^ervaiiin. 

Clause 153. I should hav(‘ projiosed a sevenii* Punishm(‘nt for tlie Ofieiice contomjdated 
in this Clause, but that, the Provision in (JIause 151 renders it unnecessary, ns tlie Acts 
referred to, excejd. removing any Summons Notice atlixed to any Place, can hardly be' 
committed wijbhout an Assault or som(‘. Violence, for wliieh Clausii 1 Tel provides an 
additional Penalty. 

Clause J5fi. I Ihink that, tlie Period of Imprisonment in a C^ase like tlie one referred 
ill the Illustration (a) of (Uause Job, ami in all Ca>ses where the Document is of 
indispensable Importance, should be till the Party does produce the Document required, 
unless he eau satisfactorily a<H*ount for its Absence. The Document may be of the utmost 
Importance to a (^ase, and the ( -ase itself (»f considerable Value. t)ne Month’s Im- 
prisonment or 500 Rupees Kine may }»e nothing in comparison to the Importance of the 
Cause, the Wealth of the < )freiid<‘r, or the Circumstances in Life of Ivis Instigator or tlie 
Party whom he wishe s lo while the Punishment should be ada])ted to its (Ibject, 

whicli is more to coiii]»el the Witm^ss to j>rodu(‘e the Document tlian to j>unish him for 
Contempt in witldioldiug it. Willi rererenee to otla-r Cases in whieli tlie Production of 
the Document is not essiuitial, the Punishment, propostal in the Code seems sufiicient. 

Clause 157. Rigorous Imprisonment for (yascs of the Nature rcfcrretl to in the 
Illustrations subjt»ine<l to t-laust* 3 57 appears to me to be too ilisgraciiful. Fine shoxihl 
\h\ the ])rineipal Ptuialty, and sinqilc Imprisonment in default of the Payment of 
such Fine. 

Clause 158. Tla? Olfenee in the Illustration affixed to this Clause is certain 13 ^ one of 
Fraud, but 1 iliiiik slmjilc Imjirisoinncnt will be sufficient, in addition to Fine, if the 
latter aloiu^ lU'kV not b(‘- a<l(Hjuate in some Cases. 

(1au.<(‘ J50. I should say that if the Oath liere required is essential to the due 
Detenu iuat.ioii of some Suit or Action involving Interests of Value, the Imprisonment 
shcwild coutiiuii‘. till th(^ Oath is takem. Tlie same Obseiwationa are applicable to this 
which were ma<le with n;ferenco to (Uause 15(5. 

Clau.se 1()(). Toe snmc Remarks are tijiplicalde to this Clause also. 

Clause 1()I. Th<‘ same Remarks are applicalile to this Clause also. 

Clause 1(52. 1 ca.nnot discover, tlioiigh I have referred to the Notes, to what particular 
Cases this refers, but if to Matters connected with private Rights or Causes falling under 
judicial Investigation and Decision, it is no lose a Crime than Peijury, and ought 
therefore to be placed under that Head, to be dealt with according to that Law. 

' Clause 
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Clawe 1 64- This Clause makes no Distinction l)etween preventing anrl attempting to 
prevent, and between these and the mere causing of Annoyance. 1 t.hink that wiiere 
there Ims been an actual Obstruction to the due Execution of a lawful Pmctiss, without 
any additional Oflence for which a cumulative Penalty is preKcjril)e(l by CUauwe U».> (ju 
which Cases, tlierefore, the Punishment will be Vletjuate), tJie Penalty sliould bo severer 
than that for mere Annoyance, whicli can never be oi’ the same (.'onwetjuence. 

Chaptku X. 

Offmvea (lijii } nst P n hi i c J u si i ce. 

Clause 188.* Witli roferemMi to the Crime of P<»rjury, 1 liave aln^ady c oosidertMl this 
Offence under the Head of Eorgt^ry, biung om^ neni’ly allied to that Olleiu'c, and of e<jual 
Notoriety and PrevaJein*o, and tlio llemarks wliidi will be found ini<l(;r the lic^atl of 
Forgery are e,qually applicabhi to this Crime, ami for the same Reasons as tliere alleged. 

I W'^ouhl pJ*op(.»se that tliis Crime to a. certain Extent, marked eitJuu' by the Amount of 
the Civil Cause (say 1,000 iluju'cs), or tlio Nature of the (irimimil Ciiargo (say d'jieft to a^ 
small Aimmnt, or ^ther [H'tty Cas(‘s e<»gnizabh‘ by a Magistratt^ or a (.himinal ( in 

which the false Kvidence^ is givi^n, should be excluded from the Forms of a ( ’riminnl Trial, 
aTul summarily punished ])y a limited Fine, and J in]>risonni(‘!it b}^ the Autluu’ity or 
Tribunal before xv’lii<!h tJie IVijury is c<»inmifted, an Ajipial being lift open t(* a 
superior Authority. 

In addition to I. he Reason T have givtai for this Mode ( f Procedure under the Tbaid of 
Forg(u*y, viz., tlu‘ cei-tain lOlfect il, will have of greatly diminishing if not altogetlnu- 
annihilating this ( h-iinc^ T liaAc only to statt*, further, that this cannot be object tal to on 
the mere worse ilia.ii em|)ty Crcuind of its being an anoju,alous l)(‘]iarturt* from the Mtuh' 
of Procedure a.<lapted i,o ilie Nafun^ the (’rime, sinct* that Modt^ of JVoeednre, from the 
Niceties <»f a (.’riininal Ti*ial, and the heavy Penalties aniiextd to it, tends but to rt‘mU*r 
abortive tlie Design ami Iiitcn(i(»n (d' the Law, while tla^ innui-diati* atid ca-rt.ain 
Punishim‘.nt <if the (’rim<*. in tin* Way ]n*o]>osed <\anm»t but. ])r<)dnc(* tfa^ most tiesirable 
Effect of crushing this at ]n\*s(‘nt most lanuadabh* and d(\struci i vc* (’rime. The ()bjeetion 
will be (bund still \\a*aker when i(. is eonsi<ler(‘d that (he. summars Mode of Proereding 
here nM*oinmemled is i\‘Striv*ted oidy to (.'ase^ <»f a. Na(.ur<' too trivial to b(^ worthy of the 
grave and formal Prt)ee(‘irmgs of a Criiiiinal '('rial, and too insigiiilicant for its he.avy and 
dreadful Peiialti(‘s. 

1 think a Prtivision sliould be made fu* Prcvarlcat ions and ( ’ontradietions by a 
Witness or Party in the same or in <]drerent Statements, which, though not ess<*ntial to 
any material Fact-, ha\'e yc(. a. 'furpitude ami i)t‘gi<M‘ of (Juilt. taMjuiring Punishnumt, as 
a-tfeoting in no small Dt‘gr<a‘ the 7nt(M't*sts in whieh tljeir Stat.ennmt.s are csstuitial. 

(danse DO. Idiuishnami in t his t ’laust* Avoid<l seem intetided onI\" for K\ idenco 

given in (dvil <’aus<\s. If so, l think that th<‘ iMeasnn‘ of the P<*nalty shoii]<l be (‘Xpressly 
proporiion<Ml to tJie Valin* of tin* Interests intended to be atfi*eted i»v tlni-ialsi* FiVidiUiee. 
There is a manifest Dilfejvnce l)etwcen a ( ’ase. of d'wtmty RujK*i*s and ( hu* ol‘ o(),()0(), <jr a 
TiUck, or more, d’hmv ought tln*!*efoi'o to be an i‘X]>rv“‘,-^ J)i11i I'enee iK*t\\ een tin* l\*nalt/n‘s 
for these d\vo Cases. Wliile S<*\en N'e.ars wtudd bean heavy Pondiy (i»r the first ( ’asc, 
it WHuihl, in myOpinion, be a \a*ry une<jual Punisliment in tin* lattej- ( ; imd Avhile, in 
t*lie former, i‘ew Judges woul<l be dlspos<‘d to :^ni^ject tin* Ctdimpient, to the d ispro]>oj‘lioned 
Peualt-y of Sevan i Wars, and thus eons’nier it nn»re rig]it'‘ons to allow him to lan-apc*. v/itli 
ImjHinity, the Penalty of Sevam Wauv., in tin* lat t,er ( \ase, w ould be sea reoly felt- by a 
Man who m- dimbt. had secured an am])le Fortum* for Jiis Family, and V>v aud-by for 
bis own Enjoyment, as tin* Hire ut‘ his iniquity, d'he Principle of ji Man's bi'ing ])uniKhed 
in a Civil ( Jase aci'ording to tin* Magnitude of the lnlt*ivsts intended to In* allccded by 
nim seems analogs )us to t-he Principit* a.eknnwh'dged in the (’ode, of pro]>ort.iv>ning bis 
Punishment in (Jrimiual ( !ases to the Magnitmhi of the ( Vinn* whi«*h the false Kvideina* 
is designed to fix npoji ilie Party. 


(diAPTKU XV. 

0/ Ojfnirrs rchiihif/ ht Rcf.irjhn} and Cusir. 

Clause 2S2. Tliis ( ’laiise, T think, o\ight to be qualified with the Explanation in Ilie 
last but One Paragraph of the Note 1. 

cdiAPTKu xvni. 

Of ()jf\n}i'rs ifjjci liih/ L!f(\ 

Definition. Punishable Homicide, T believe, may be rt'dueod into Two Heads: 

1st, Murder Avhieh is })reme<litaled, or without t^alliating or mitigating (’i^ 
cum stances : 

2d. Homicide Avhich is sudden, or under palliating or mitigating (.•ircumsi-.na i*.-, 
mon^ or less. 


♦ Note. — I would request that rny Remarks under the Ileatl of 
before auy Judgment is formed ou this. 
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The diBiinguishing ot discriminating Oircumstanccs in both these Cases mnst of csoitrse 
be determined by the Facts of the Case, as well os the Feelings, Opinions, and Prejudices 
of the Oliiss to whicli the Parties belong. 

The Code emlavices both these Hcsnds of Homicide, witli an Omission, Iiowever, of One 
Species nndor tlie Second Head, which will be noticed hereafter (vi<ie from Page 30 of 
tlmso Remarks on this Article), and the Jllnsti*ations it has given under oacli Head seem 
siifli(nent to sh<»w the Distinction between tlieni. This is all that is 3 -cquire.d, as far as 
regards the ditftavut Sorts of sindi (h'ime, or the tlitiercnt OcgTces of tlie same Crime, 
wiiieh ii should Ix' tlie Province oi* the Code to coTn}>rise. 

As the Illustraiiojis, liow(‘ver, seem to lorin a substantial T^irt of the ('Jode, or as the 
Standard l>y Which certain Acts are to be considensl as certain Crimes, I think it 
neeessaiy to make a ivw Ubs(*rvations oti s«»me of them. 

The llinstrations b, e, d, and g an* simply and witlunit any Qindifleation recorded 
as Acts of premeditated Munler. But I apprehend that they <*aunot, witlioiit 
Qmililieai ion, b«» de(;lar<Mi as such, because the 3 ' a.n" not a certain, direct, or independent 
• Means of Deal h, like ibe Instanetss in llliisiTatiojis a, f, and b, or like Poison, a mortal 
Stab, That DtMtJi is not the ]>ositive, natural, or consequent Klfict of such Acts is 

not oidv obvious ill itself, but is evident from tla^ Possibility of l.beir total Failure to 
prodiK'e any sueh ( -oiisequenee. Hiat they are likely to o])erate uidiivourabiy, and to 
lead ly othej* ( ’auses intt» iatal Jvesulis, is not inttuidtsl to Im* dt iiie.d ; but to attribute to 
doubtful ( 'Uusc's a positivi' Ktfeet, and tt> treat as the <]in‘ct JSLeans of «h'Jil)era.t(i Murder 
what are at the most iait of tlubious Intention and um*(‘rt.ain Tbvsults, would be a very 
unsafe and dangerous Riih*. 

Foi- these lli^asons J would r(M*mnmend tliat tlie abovt' Tlhistrai ions slmuld be qualified 
with t)»o (\>ndition Miat th(‘S(" 'fwo Hiings bt* eh‘arly ])roved to niider Iht* Acts referred 
to in tbein pii n islial •!<; as Alnrdt*!*, viz., tliat tla‘r<‘ was a <lelibera.te Jntention to caiLSC 
l>(*al]i, aiel that tin* A<‘t irfcrreil to was (he .so/e. ( \anst* o(‘ Death. For e,xaui]>le, — 

b. That Z was nof at the Tina* in a d\ iiip State*, or under a ]>redisp()sing (^auso of 
Dissol 1 1 t/um, a posthumous Examination showing tlial, tlie I)isnj*d<‘!* under which Z was 
labouring had not made su<‘h an Advanee upon him, f»r jirodiun^d sueh Destruction of 
some of* liis vital Parts as to have ren<len*d Di^ath im*vata)»Je without niiy other 
ex.terual t^nuse. 

<*. That Z ha<l no Means uhatever rif avoiding the lingering '^forture jirnposed to liis 
Clioiee ; (bat la* was actuall^^ subje(;t<‘d t(» it, and that ii was ol' a, Nature wholly 
insupjiortable. 

d. Thai- (hi* (Jonvh*tiou and Exeeutiou of Z wen* sohd^' and caitirely'' ujioii the 
Eviden<*e of A. 

e. That then* was a deliberate lidentioii or pr(*e<)U(*i*rte<I Plan on tla* Pari of e to leave 
Z in th(‘ Jungle, witli tla* view tliai his l>eath may he. o(‘(.*asione(l ly wild Beasts or 
Starva(>ion. by any one of whieli it may have fas*!! eauseil, it h(‘ing well known tliat Z 
could never extib*ab' himself from tla* Jungle without a Cuide, and that the said Jungle 
was inlesied with wild or ravenous Beasts. 

g. That th<*re was a delibi rale Intention on tJie Part of A to miird(*r Z, by withholding 
from him na’dieal Ad\dce, tin* same being jirutairable, and tha(. Z’s Disease was such as 
was not above Cure. 

Ill thes<* (Jases (be Intention of eausing Di*atb mu.st be jiroved by Facts capable of 
establishing the same, and not to be inferred irieridy from tbe Fact of the Death of 
tlu? Party. 

1 hav(‘ also a ])ositive Objeetion to the (^ase in the Tllusi, ration C a.7iucxed to 
Clause 2iKS being at all ireattMl as Murd(*r. '^I’be ll(*port of Z’s Fain il\^ having perished 
at 8ea can by no means be adinitbsl as a. snfbeient Cause to induce Z to commit Suicide. 

Allhougii tiu*se Cases ma^' not be puuishal)le. as Murder, they me eertainly Crimes of 
a minoi* D^'seriptioii, for wliicJi a Punishmeiii, though less stwere, shouhl Ik* provided. 

Clause The J>efinition in this Clause is not clear. 

l^if it os7n/icnbs. 

Tin* Punishments provid(*d in Clauses 300, 801, 802, 308, and 804' aiqiear to be 
unobjeetiouablc ; but I tliink an exprtiss Di.siancition sliould be made between the 
different l.)egre(*s of Prineijials in a Case of Murder, and in tlie Pmiishnu'iit accordingly. 

( Jaiise 805. This Law ])reseribes for Homicide committed by Rashness or Negligence 
in the Perpetiation of some other Crime the same Punislituont as for similar Homicide 
without the Attemjit to commit a-Jiy other (h’ime. The l*rinciple iijion which no Differ- 
en(.e is imuh*, bctwe<m Homicide in these Two different CJjises is, that in both Cases there 
wTis no Intention of Miirdei* (as ap])eai’s from Paragraphs 54 find 55 of Note M.) 

Accordingly, as far as tlie Homiciilc goes, the Offender is not liable to a greater 
Puiiishmemt than that prt'seribed in Clause 804 for mere Homicide without an Attempt 
to commit atiy otlu*!* Oritne ; luit for the other Crime committed or attempted to be 
committed, in which the Homicide ensued, a separate Punishment is awaided. But here 
tliere is an Incon.sistency, for though tluire is a Difference lictwi^en the mere Attempt to 
commit that other Oiuie and the actual Peqiebralion of it, the same Punishment is 
awardo<l for the Attempt as for the actual Perpetration. It does not apjTear upon what 

Principle. 
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Principle. No Distinotion is here made, sinoe the Homicide cannot the Reason of it, 
that being separately proceeded for, and declared not to reqnire an enhanced lhiiii«)imeut, 
more than a mere rash or negligent Act without any Attempt to coiniiiit vmy other 
Crime. It appears inconsistent that, wliile the actual Perpetiatioii of a Crime is visited 
with no mere tliai’ tlie Punishment annexed to it, the mere Atttiinpt should be punished, 
with a severer Penalty. This seexiis to require (Consideration. 

As fur as the Houiicide in the (Joininission of some other Crime may be purely of the 
same Desciiption as that descrilied in (Hanse :{04, 1 do not see ;uiy Objeetion to the 
same Punishment being awarded, superadd(‘d to the Penalty ]>res(*ribed for tlie 
Crime; but 1 would restrict tliis to such (yas<‘S only in whicii tlioiv is eletir and satis- 
ffictory Evidence of the Ihunieiile being uf the J )eserij»iioii refernd to, ^\ Jiile. all such 
Cases where Hoiniciile lias ensued from siieli a Degree of criminal i Vrseverance or Defi- 
ance of ( Jonsecjjuences, or } ire vious Preparations imlicative of a mur<]er()us Intention in 
case of a criminal Necessity, 1 would leave (‘iitirr.ly to be ilealt with as Manslaughter or 
Murder, according to the (Jircuiiistances of the Case. 

It is pro})ose<l in Paragraph tl)a.t, “ wht‘ii a Person engaged in tlie (\)mmission of 
an Offence c.anses Death ly ]aire Accideut, he shall suffer only tlui Punishment of his 
Offence, witlumt any Addition on ac<H)unt of sudi ax^cideiital Death.’* Tht* Keason of 
this Law (jis apjiear's from the Arguments addu(*etl) is, that Hnmi<*ide c;nise<l by ]mrc 
Accident in the Commission of a Crime is equally as innoci*nt as Homicide cause<i by 
pure Accident nnattendeil with any Crime wliatevtu', or by an Act which is in it.self 
innocent, tJie lh*inci])lc in both being tlie same, viz., that therii no Intention ol‘ 

Murder or of causing Death. 

Where the Homicide can lie. satislmdorily made oiit to have happinu'd tlirough ])nre 
Accident, and to be erd.ind^^ frtM^ fiom all Chil] lability, IIkmc can be no C^)ucsi,ion but that 
such ll<iinicid(^ d<'H‘s not me rit Pimishmcait ; but I do not i>hink this Pj iucijilc can 
with Safety be extended to all (Jas<*.s in Avliicdi Homicide cnsn<‘s in the Pursnit of 
xiuother ( h'im(\ 

Wiiatcver Analogy there might be lu^tween Ibnnicide. oe(*asioued by puie Aeeidciit in 
the Commission of a (.'rime and ITomieide ensuing from an Act innoee.fd in iisell’, I am 
of o])iiiiou that th(*r(‘ are (Jases in wdiidi there is a w ide I xillia iaiee btdween Homicidi* 
arisiiig from an Act innocent in Itstll’ a.m I li omieide caused ixi flu* (.'Oinmission of a 
(^rime. This Difl‘ej(‘ne<^, is eon.stlHxted !»y an obvious DiffereiUM* in the Sjiirit and l>ispo 
sition which ])revail in each <*f these < \*ises, notwithstanding tla* .Mi.M*nee of a 3*ea] 
Intiuition to cause Deatli ; sndi S]iirit or Dis])ositiou being in om* (\»se wdiolly d(\stitute 
of all MiseJiief or A |)]ireliensi<»n t<» Society, while ixi tJu‘ othei* it is fraught w ith Dangei 
ill proportion to the ( dreumstan(*es Risk and Hazar<l t<i llumaji Lili^ iindiM* which it 
is committe<l. In a < ’a.se jierfet!tly iniio(*ent in itself there is not tht*. least 1 )isj*t'garii to 
any kiuAvn l.iaw', and tlua'efore a Sjaril. perfeetly harmless; but in the l^'rp(‘t^at/mn ol‘ a 
Crime then' is a Spirit and l)isposith)n <»f actual Mischief and of absolutes I)efianee of 
all att(‘ii(ling (_kiijset|uen<*es, even wht re then; is tlic least A Jipearaiu'e of an Intention 
beyond a certain or particular At;t of ( 'riuu*. As oliserv't‘d in this ( ^^d(‘ itstdf (Para 
grajih 52 of Nott' M.j, ‘‘ N<i Man can sti eondnef. liimself as to inakt* it absolutely certain 
“ that he shall not b(* so unfoi'tunaU* as to cause tlie J>t*ath of a fellow < ^reaturt*. ’ It is 
tlicrefon* j*easona,ble to assnna* tJiat a Man in \cntiiring njioji iJie (.’ommis.sion of an 
obviously criminal Act do(‘s not make it absolute! v e^u’tain “ tl,^at it w ill not. lead to tin- 
l.)eath of a lellow^ (hvature/’ and that tlienl’on* In* cidi rs ujon tin* (hime with a. 
S]>irit of Deliaiici* of tin; worst C<inseqnein*rs. It. is obvious to }>cre(‘iv(‘ that though 
there is no Ixitcution cn* ajijiarent. Intention of causing Death, tinn; i.; ii(‘\ erLheles^> a 
Principle wdiicli is cfjually as <Iaiigerous as the. ljit<‘ntion itsi*if, and eonscipK ntJy uaidei 
iug tlu* Death whii;h c;nsu(\s from it deserving of Pniiislimmt ; Avhih*. an Act,, iniKXxmt in 
itself, cannot merit aiy Penalty, not having been inlkn'iieed by the same lYineiph* 
of Action. 

In illustration of tlie fort'going Argnnnuit it may In* obseivcfl, that, there is an 

essential Difference betweiui a Man’s going out w itli a loa<led (dm lor the law lul 

Purpose of a S]Mirting Excursion, ami a Man's going out similarly ariiK-d for the iirdawdul 
Purpose of Robln‘ry tir Theft. In theOm* ( "use Iheie is not the jemot-<'s(. Design ol 

eudangoring Human Rife; Avhile in the oihm* tht* 1 >t*sign it is obvious i.s c.gainst Human 

Life, anti slioidd the TJiief’s [oadi*d Cun go tiff, ami shoot a iMan dead, while, armt*tl with 
it, he is wi'cstling wdth (lie Man wi»o is emleavonrijig to st*ize him. tliis eeit-ainly lotik '. 
like a jiui'e Accident of tht' Kijid contemplaltvl in tht* ]»ro]xist‘d ( ^ode ; but it. eertainl\ 
is not- a pure Act;itlent, foi' hen* was a previtnis Dis3*t'gai‘d of lluma.ii Lite ag'iiust widch 
the Tliief had tlius armed himsi*!!’ anti it w as t*asy to fore.se.t* tliat Ids wn st ling wdtli 
the Gun iii his Hand Avas lik(*ly to bt* attendt'd wdth fa.tal ( tuisequence. All this, ;t i^ 
reasonable to assume, in tlie Case <if a ^J'ld<*f or titlu'r (h-iminal, must havt; bt;en I'aleule^ d 
upon by him before he had entered ujion his eriminal Expedition ; Avhilt; in tlu* C.sse r ' 
the innocent Huntsman there wa.s tir t;onhi not havt; lux*!! anything of this Foixs'gld, 
much less of such Venture or Disregard of Human Life. 

The Example of the Pilot, in Paragrapli 50 of the Note M, appears to me to bt* 
another Case which woidd admit of a similar J lliisiration, and not one in whii f the 
Homicide can be considered excusable as purely accitlenial, as maintained in the (.^-dt*, 
because in this Cixse also there was a Hazard and Risk of Human Lift* whic‘h it a\ as t‘asy 
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to foresee or anticipate, and the Pilot, therefore, in exposing the lives of those whom 
he had kidnappe<l and Ibrcihly put upon his Vessel, mtist ho considered as having done 
so with a deliherate and })remeditated Disregard of their Lives and Defiance of Oonse- 
ciuenwR. A Vessel, it is well known, is at the best Time liable to a Thousand Dangers 
mom various Causes, and the Pilot can Ixs excusable only when People voluntarily 
expose their Live,s iti liis Sbi]>, hut etwtaiiily itoL when lie forces them against their 
Will into a r^ro(li(%*inunit of iiuininont l>angiir and Hazard of Life, thougli lie hiniwelf is 
liaLle to sliiire in their ¥ate, 

1 (‘iinnot concur in tlieir lliNisoning in tlie Fifty-second Paragraph of tlie Note, that 
the Addition of a Punisliineii t f »r llomieidt' caused in the Perpt^tnition of an Ofibnet? 
“ is an AddiMon made' in ihi* vtoy Avorst Way,” lietiause 1 cannot admit the Excuse 
ma<le for the Pickpo(‘.k(‘t to h(‘ a. g<»od One, for tlie very Occurrence of tlie Accident 
rciftured to in the Note* shows the; Liahillt y of its iiappcuiing, and it is ii<» Palliation on 
the Part of tlH‘. f'lcdvpocket that he did not pn^viou.sly consider it, for it was his Husiness 
to 'weigli wc'Jl t*A''cry ( \)nsecpU‘nc«‘, and avoid what was likely to [irodncc^ it j otherwise it 
is fair to assunn‘ that he was unmindful and regardless of suc^h ( saisecjucnee, a Spirit 
which <;annot he imjiuted to an> fatal ( 'onsccjucMic.^c* .where the Aet occasioning it was 
(piite innocent a,nd hai*mh‘ss. \\'eri‘ ()th‘ndei’s to ht* allowisL to steal, I'oh, and commit 
other (.)flen<*t‘s with perli-et Imjainil y to all othen* ( ‘onsecjucaiees ensuing or attending such 
Crimtis, it is easy to j)eree.ivi‘ hovr unmindful and regardh‘ss they will lx? of all such 
( a>ns<'<]uen(*es, and wliat lit tle' Scsairit s' thcu'c' must. oi ITuman J/de, I he Parallel 
clrawn IxdAVt'cn tlu‘ Piek]>o(*kc't wlio has caused |)catli and him wlio has not caused 
Death, holding thcaii hoth on the sam«.‘ F«x»tiiig, hecause tlieir I nt-caitioiis wer«' the same', 
thougli the' ( %)nse«jiicncc‘s were dilfcreid., is ii<»k in my Ojiinion, tbunded upon a tiuiahle 
Pi’inciple, hccMiisi* the Ihmislmient is to lx* awarded aecording to tlai Amount of the 
aet-ual ( t>nsi‘<piences \\ hif*h ha\'e caisiaMl, so haig (as admitted in the same. Place', in this 
Xotc) as the re was no gri'ai < 'arc l.> avoid e*ausiiig De'atli ;” and I the refore, do not 
eeuH'eive' it to he nnn*asonal it* that Oic' Ple*k) ex*k<‘t shouhl he punishe'd more; st^va;rely 
tlian aiiotlie'j', for oliservt'd in the* same' Plae*i') Ihe; good Eth'ct whie'h sucJi Ihliiisli- 

me'iit e*an prod nee will lx.' to deten* P<‘cj»k‘ from committing any of tlu'si' Olfeiices 
“ whii;h (lioweve*r, it may Ix' ohservcel,; turn into Min-de'i* what aiv in tht'mselvt's mere 
‘‘ Accieh'iits.” 

For th('s«‘ lle'asons 1 am of opinion tliat an incre*aseel Punisliiiu'iit should Ix' ])ivs(U'ihed 
fe>r Olfe'iiee's in the' (tanmissioii of which l>cat]i may lx* cause'el, tliongh not voluntarily, 
or hy llashne'ss or Nt glige'nee', hut- hy such a Jh'sult. or ( 'onseMjuenct' whiedi it was not 
improhahh' to happeai, and whi<*h there'fore' ought to have hee'ii e.;aleuhit(*d upon by tlie. 
< )tl‘eneJer, who therefore* ought to he hc'ld revsponsihle j’or the; same. 

Of thr Citiishuj of M tsearrmtje. 

T tliiidv it- would he ]jro]x'r, l>y a. e-ertaiii Detinition, wliie'h is woiutiug in the Ckiele, to 
show at what ^tage* a M isca rrlage' is to lx' exinsieh'i-ed a ci iminal Oflenc'e ; for T have 
kiiow'u Instances of Women heing st*nt to (’emit u])ou ( Uutrge's of fore'ihle Ahortion when 
the' Emhrv’o or Fo'tns exaild scare e ly liave' Ix'e'ii foriiuMl, ami wdii'ii the Expulsion coidd 
have* lxx*n of not liing inort* than de*ad or lilc'le'ss iVlatte'r. Perhajis it may 1>ej described 
to lx; a force'el Di'liv eu y of an Issue' afte'r it lias attaine-d liile, eif which it may liave 
been de'jirived he*ion* De'livcry or imme*<liate*ly afte r, hy the; Etli'ct of a Potion or Mee.li- 
e'iiit* adniinistcrc'd foi* tlie* Purpose*, citlu*!' hy tin; Woman lK‘rse.*lj volmit-aialy, or at the 
Desire or Instigation of another, or liy some; otlie*r Person, w ith or without her (lemsent, 
or hy the; Etfex't of a sud<len f'ligld; williillv’ and lua lie-ionsly (‘ausexj h^/ the; tiring of a 
Pistol or (.lun close hy the; pre*gnant Whunan, or hy throw ing u|x»n her a. loathsome^, or 
dange*rons lle])tile* oi* Vermin, or hy any e^tlii'i* Me*ans wdiie;li, aec(U*eling to estahJished 
Expe'rie'iiee, is sullicie'ut to e-ause a. Miscarriage*, with the* wi<'ke‘d Design of ])roducing an 
Ahortion, for the; Purpose of de‘sfro> ing the Eviele‘nce* oj‘ Pi t'gnain y, or pre;ve‘iiting a 
t'odie'ir to all Est-ate*, or for some* othe*r eriminal Piirjiost*. 

It is easy t-o ]>e'ive'i v e* that an Abortion may he e*anse‘el at a. ve'iy dange*rons Stage of 
Uesta-tion, aiul hy Means tin' most subtle*, ami f«»r Pur]>ose;s I In* most wdeki'd, amounting, 
in fact, to real ^iur<ler. 1 have* lie'arel <d’ a young Prahmin who atteinpti'd t.o cause an 
Abortion l>y tiring a. Pistol by the* Ear ed Ins Stepinotln'r, xvith the; vie w of hee;oining 
ihe; soli* lnln*ritor of an Estate h'fl l»y his de*e*e*a.se*d Fathe;r, with the Provision of its 
heing <livi<le.‘d he*tw(*en himse‘lf and the unborn Ohild, in e;ase' only of its ]>i'oving to be a 
Boy. This Atte'inpt, however, lailctl, hy Ids nnprae-tlse'd and bungling Mode of Proce- 
dure having exciteel a Sus[)icion of bis l)esign, aiul jire.'pared the. Woman for the 
Phxjilosion. 

Altheaigh in ve*ry many Case's the* Fact as tei wlnd.lier the Chilel w^a.s or was not alive 
at ‘the; Time tlie* Ae t, was e*ommitte*el feir preielne-ing the Abeirtion may be a Matter of 
Doubt, and wliie h is the Ileason why the English Law* does not treat ihe Crime as 
Afurdtr, but as a gie*a(- M ispiisioii, there eertaiiily may be (Jases in wliie;h tin*. Fact of 
the Desinje;Uou of ilu* Life* of a Cliihl in ventre matris may be provaul in the most 
satisfactory Alanne*r, by hA'ieie'iiee' as to the Time* of the WTomari’s Pregnancy, the Move- 
ment of the Child in the lk*lly, her lu'althy Coiielition, and otlier Ciremmstances. 


Burjfts Keel. Law, vul. j. p. 131. ; Black. Com., vol iv., p. 


Adverting 
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Jcdvertixig^ theirefot*e, to the moral Certainty in certain CascB of a ChiLFR being 
destroyed' in the Womb, and the ag^avated Form in which thi8 Act may be coiimiititMl, 
together with the Frequency of this Crime in tliLs Country, I am of opinion tluit tlie 
Measure of Punishment prescribed in Clause 312 for the causing of Abortion in every 
Shape and under every Circumstance is by no means ade«|uate, or (*X)m[)atil»]e with the 
obvious Design of Murder in most such Castes. 

If I rightly understand the Reason assigned for the Lenity of (he ])ro])o.sed Law in 
the Sixty-second Paragi'ajdi of the Note M, it is, tliat any Law u]m>i) tla^ Siibje<it niay 

in this (!Jouutry be abused to the vilest Purj )oses/^ Tliat ‘‘the Power of bringing a. faisi* 

Accusation of this Dt^scription is theavfore a formidable hhigine in the Hands oi 
** unprincipled Men/’ It is also observe<l, that tin ‘ Charge <»r Aborthai IsMne which, 
even where it is not substantiated, often leaves a Stain on tJie Honour (»f Families. 

I hove to observe, in the first ])lru*e, that if th(‘so .Reasojis are in any <legroe mlmis- 
sible, they ought to exclude all Law ami Punishment for Abortion, but ai*e eeriainly not 
calculated to account merely for a Mitigation of 1 'enalty. Put as regards eitlioi\ these 
Reasons are of too geinuul a Nature. Tliere is no (/rime. b\it to which they are f^ajually 
applicable, for there is no I^aw whieh may not be aliustsj to tJie vilest Pm poses. Tliere 
is no Charge which docs not leave a Stain on th(i Honour of b'amiJies. There is 
Case ill whieh the Power of bringing a falsi‘ < 'hargt^ may not In? a formidable Fngim* In 
the Hands of uiiprinei])h‘d Meai, Ami thta*<‘ is m> Law of wliieli it may not with e«jual 
Reason (if Reason th<.‘rc is) be said, that it will jnxMluei* inueh Misiay an<l Tcaror to 
respectable Families, and a large irar\n\st of Profit to the vilest Pests of Society; and 
much more in the same Sti*aiu and to the sam<‘ Pur[)t>rt. 

The Object of every Law is to piwent (h'im(\ foi‘ wliieh Kml (lie lM(‘asnre ami (^J.nality 
of the Penalty is to be adapiiMl to the ^lagnitmle and Fxtiait of the ( h ina‘. The Punish 
ment in this (Jase. is for an Act justly' held (M'iminal by all Laws ami (oaintiles, viz., tl ti 
Destruction of Human Lifi^ ; for tliough the Infant is not yet, a.s tlie Ijawyers say, in 
rerum iiatura, it is still Lifi*, whi^di )>oth (Ja‘ IjUWs oftlod ami Man d(‘(*laie (iipoii goiul 
and substantial Reasons) to b<‘ unlawful ami wicked to destroy ; ami it is a (time which 
in this Country is of most fiecjnent Oeenrreiice. The Law’ ought, tlaaadi>ja\ in this < Ua^e 
to protxjcd exactly ujioii (be same, lViiK*i]»les a.s in all oilna* Cases under similar (fireum- 
stam;es, wdtlifnjt any Ri‘ga,rd to (Jonshbnaitions which can mwer supiasrdi^ the Nia'cssity 
of a Law wher<*, a (hinu‘ exists, or l>e ])crmitted i,o weaken its Klfeets by substainting a 
partial or ineffectual Puuislmieiit. 

Secondly, ^fhese Reasons are advauecvl exebisively of Two (^Considerations: ()m‘, tliat 
Charges of the Nfit/Ur(' nderred (yo arc ncvi'V biought until tlie guilty Female has bei n 
discarded by her Family and Friends, a.nd tlie Slain on the Honour of (la* Family h.is 
already been siistaim'd ; and the other, that tlierc aj*c Law's and t/heeks to lestra.in the 
vilest Pests of Soedety from so abusing this or any ot her Law to the \’ilest l*nr]>os(i in 
so free and unconstrained a Manner as is here sup]iose<L Aeeor<ling to my owni J0x]>e- 
rience, though limitt‘d, and the, Tm|uiries I ha.vt‘ made, I believe it will be dilli(‘ul(-, if 
not impossible, to ]>rodii(*(' a. sjjigh' Tnstanee in wdiieli a Woman Jins b(‘en a(‘«nis(Ml by any 
Person of the (Jrimo of illiidt Abortion who Jiad not already lost her (,dia laeter, ami Ix en 
discarde<l by her Fi ieiids ami Relatives. 

Upon the whole, tlunefinv, T am of oj)inioii that tla* Measure oi* Pnnislnnent pi'f>[)ost‘d 
in tlic Caide is not adapted for all (/ases, and that an im*rea,s(Ml IVjialty is ms-essary, 
whitdi must be regulated by refereiiee to tlu' iiKist lieinous h'<n*ms in whieli this ('rime is 
sometimes comniitted, and by the b(‘st Ojiinions ami Sentiments of the Ku!‘op<'an urists 
in general. 

0/ IJurt. 

Among grievous Hurts desinwing of Ten Years Tmprisonmejit are di^staibed tJu^ 
Privation of a »L)int, a Dislocation of a Pone, am] such Hurts as cause the Sulferer to 
be “ in Ixidily Pain, diseased, or unable to folh»\v his ordinaj-y Ibirsuit-s during t.hi' S]iaee 
of Twenty Days.'’ 

These Things are laid tlowii in an abstilute ami um[ualified ^Manner, so fbai, according 
to the Ledter of the Law, the Terms ‘‘tltunt ” and “ I’wmitN’ l)ays ’’ must- dcteimine tlu^ 
Measure of Punishment, and it is easy to perceive that tlcy’ uro not unlikely (o lca<l 
to or furnish Ground for arl^itraiy Senlcuees, too seven*, and disproportionate to the 
Offence, for the Joint or Dislocation may lx* of tiu* b*asi Impeutauec*, and lla* injured 
Party may be subjeeb-d to “ bodil\’ Pain, dist'asctl,'' or “ unable to follow bis ordinal;/ 
Pursuits/’ for not Twenty but FoHn’ ov Sixty Das’s, A\illioiit. tin* InjiirN being' in 
the least dangenais or im])ortant. 1 liave known of a L'asc* tried by m\M*lf, in w l/h b 
a Part of a Man’s Far ha<l been bitten off by auotiier in a (r^fnarnd, ami tiiough the 
Award was of no ( k*mse(|iu‘nee, nor the Injury <.)f any mattMual ( Vmsitha Mtinii, tlx- 
injured Party was in bodily Pain, flisease<l, ami unablt* to folIoAv bis oidinar v’ Ihirsuits 
for nearly I'wo Months. Put sundy Ten 'i'ears of Imjirisoninciit for a (/;u e of this 
Nature would be beyoml all Proportion. 

It is imleod observed in the 7 tth Paregiaph of Note. M that in apyiortiordug (lie 
Puuislmieut both the Extent of the Hurt and the Intention of the Offemler liavt' been 
taken into consideration, and tlie best (h-iteriou of tlu;si‘ Particulars it is fibservtal in 
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or incapacitated from pursuing his ordinary Vocations.^ Bui this oaxmot be ilba %esi 
Criterion, for it is acknowledged in the »%me Piiragrapb to be a defective Criterion/' 
and a very defective Oiu^ it cciiainly Is, as ihay be perceived from tlie Instance giye^ 
above. 

I think ther(‘ is a much safer and simjder Criterion by wliich tliose Things may be 
judgt^<l, v iz., ilie real Extent and Nature of the Wound or Hurt, and the Circumstances 
nndtu* which it was indicted or c‘aused, as may be asceiiained by the ordinaiy Course of 
|)tU‘soTial lMs])cctjon, surgiciil Examination, ;ind oral Testimony. 

1 thrviifore fully agree in the O] union t^xpressed in the Code (Paragraph 71 of the 
Note rt‘fcrrt*fl to), that th(' Law f»f tlie Froneli Penal Code, which suggested the Pro- 
vision or Ci1t(U‘ion in qiuvstion of Twenty J)a 3 ^s, ‘‘is undoubtedly One of the most 
(‘XceptionabJe Laws in the ( \>di*,’* and “ ought to have been eoinjdotely i^eeast.*' 

T aceoidiiigly projjost; that this (Ji itirion, and the Expression “Joint,’’ should be 
oniittcfl in Codt , as caleulati d to be jirodnetive of a Penalty which “ would be in 
tlie highest .Degree unjust and eniel.'* Tlie Distinction between Hurt and grievous 
Hurt seems to me to be sufficient ; while the Dirt erence between them may be a^scertained 
by medical Opinion ami other Evidence. 

Of v'vonfjfvl Jiestntlnt and vjrongful Covfinement. 

TJie full I’t'riod of ImjirisoniiK'nt in Cdauso for wrciTigful Confiiicmont is Thi*ee Years, 
in addition to Thrisi Days for every Day of such wrongful Confinement, (rtause 336 
]u*es(*ribt\s the saim* Pei‘it»«l of Tlinn* Years, but ad^ls, “ in mldiiion to any Term of 
Imprisonment to wliieh he may be liable, under tlie last preceding (^lause.^*' It is 
not clear whethm' by tlic Words “any Term of Imprisonment under the last preceding 
(danse ' is imsmi. tlie lull I\‘ri<»d of Imprisonnuuit therein prescribed, viz., Three Years 
inort% vN'ith t lie ddinM* Days IV)r t‘ve?y Day, or only^ the latter, viz., the Ratio of ddmH? Days. 
If Thiet’ ^'enrs mure, tlu^ tcdal Perio<l will be Six Years, besides the Tlm^e Days for every 
J)a>'. whicli 1 apj)rc}ieml will be <*.xc4‘ssi ve* 

The. same Ohservatiou as a]>jdicable to (Jlaiise 337. 

Of Ati^a^tlL 

I should obji^et to the Definition of Assault given in this Code on account of its 
(|uaiMt Phraseology,” as acknowledged in the (Anle, (Noit‘ M, Paragra])h 87), and the 
louse and nndeU'riiiina ie Exju'essiuns used ; but the Term Assault is itself suffieieutly 
intelligil)h\ and the, Tllustratiuns show the Nature of the Acts wliieh tlui Designation 
Assault cumpreh(‘mls. J f , huwi vei’, a, iuort‘ aceui’ate and proper Delinition be eunsldered 
de-.irabh\ that given in Williaiiis’s Justice,” Vol, L, Page 218a, Blaekstoue's Cum- 
iumilar\ , A'ul. 3„ Page 120, may, 1 think, ]>e substituted. 

1 have iiu lurther Observations to luakc umler this Head. 

('liAPTKU 19. 

Of OffKNCKS against PllOPKRTT. 

Of Thift, 

(’Jau.se,s 30 k .3()u, 306, and 367 ]ires(Tibe Punishments fr>r Theft, witliout reference to 
tin* .Aiiiuuni. ur Value of the Proj>ertv sf.uleii. T cannot discovi^r any Exjilanation for 
this < )missiun iji lbe(^)de, Thai cuntaiiii‘(l in Paragrajili 27 of tlu* iSote N is merely 
i>u aecumil (ur tlu* ( fmissiun tu <listingiiis]i ddieft from any utlau' Act merely venial, by 
dt'lihing that tie* Jh’upi'i ty should lx* uf “ some assignable Value,” 

There. i*an he little l)uubt but that, tla* Oljee.t of Punishment being to render tlie 
J>n'ad of it, superior to the d'emptatiun to (.dimc% tlu* Measure of Punishment ought in 
every (_\ase to rise above, the Advantage to be. derive<l from the Offimee. Three V^ears 
lnij>rlsunm(‘nt, ftlie maximum Period in tlie Thnaj First tdauses) would certainly lie of 
no ( 'onsf'ijuemit! or (kmoei’n to a Thief who (‘.xjiects to obtain or lias actually obtained 
a P>ooty ol One or Two thousam.ls <»r Uiijiees or more, wliieh he knows is a gre.at deal 
mon* than a poor liom st Man, or lie hiin.self, ))erhaps could procure, not in Three Years, 
but during thi^ Avhole Course of a long and laborious Life. Acetirding to this Principle, 
a Punishment of d’hr(‘e Years would be avoisi* than p(*rfiiet Jmjiunity in most Cases, 
where, so far tVom it.s btfing a Preventative of Crime, it would, from its Lenity, or entire 
Dis[>rupoi*( ion to tlai Advantage in view, be an Tuducement to tlui Commission of 
Theft. It Avoiild furtlier be. ])roduetive of a very unfair Inequality in tJie Distrilmtioii 
ot Puiiislimenl , since if. must place upon a Par tlu*. Man who has been guilty of a trifling 
Th<‘lt from AYant or Necessity vvilh tla^ ndef Avho lias purloined a Set of Bank Notes 
or other Ih'ojierty worth oO, ()()() Rujiees from tlie mere Motive of enricJiing himself ; or, 
in other Words, it must subject a Man who has stolen only 200 or 300 Rupees, or 
perhaps jMU<;h less, to jirecisely the same Punishment, viz., Three Years, as tlie Thief who 
has gained a Booty of Twaj or Three t}ioiisa,nds or Fifty tJiousands of Ruiiees, so long as 
the Act was simpl(; Theft, sne.li as is eonttunplated in the Law in i(uestiou. 

1 am theriitore of o}>inioii tiiat the Pnni.ylimei^t for Tlieft should be regulated by the 
Valuii or Amount of the Idviperty stolen, as far as it is possible to ascertain the Viilue 
or jirobiible Value of such Property ; where it is not, the Punishment must vf course be 
limited without reference to such a Principle, 


Of 
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Of Extortim. 

The Definition (Clause 3681 with some of the Illuatrations, seem to repnvsoiit the moro 

f utting in fear (when attended with SuceesH) as sufltcient to conatituie Extortion ; Init 
think there is a Circumstance with whicli it should bo f|ualilled, its forming ati essential 
Ingredient in the Crime ; viz., that the Tarty lias no other Altei-nativc^, Init either to 
comply with the Demand of the Extortioner or suffer the threatened ( ^JllSl‘(pJ(‘nee. The 
Danger to Society consists only in Atrocities which Society c^mnot lattvent witliont tls' 

Aid of the Magistrate ; but it would he an injurious Abuse of his Time io call for Jiis 
Interference to supply the Want of common Sagacity, and to snhst Ins TN>wer 
in the Place of ordinary Prudence and individual Precaution oi* Means, whieh W(mld lx* 
sufiBcient to defeat all undue Attempts to cause any real Injury. To (‘hicidate my 
Meaning T need Imt reder to the Illustrations. 

Illustration A. The Threat to publish a deramatory Life of Z. was not; smdi as l«i leave 
Z. no other Alternative hut to coin] )ly with A.\s Demand, for it ilnt‘aiened no such 
immediate Danger as to leave Z. no Time to resort to legal Measuri‘s to A. from 

putting his Threat into execution, or to leave him no Opportunity, if ex^imted, of 
completely refuting the Defamation ; it wjls not sucJi a Thn*;it as l<'ft no Itoom or 
Hope of its never being enforced, because it may be*, frauglit vvdlj greafer Danger to tlK‘ 

Threatener than the threatened, as it would furnish a h^gal (Iround foi* a (’rinilnal 
or Civil Prosecution against tlie Ofl'ender himself, and nuider him ohnosious b) Soci«*ty. 

Consequences which have a ]mwcrful Weight, evm, it is ludi^voil, on tlx* nmst abaiifloned 
of Human Beings, and whicli the threatened Man may easily ant ieij);ite, not in allow 
them to frighten him so easily into a Omnpliam-e with an unjust Dtanand. 

The other Illustrations, exc(‘pt e, may )>e used in the same Way, ludng opt^n to the 
same Kemarks, mutatis mutandis, as by no IVleans of tliat pressing Nature as leaves no 
Alternative but Complian<.*o. 

With •reference to Clause 3G9, I ihiidc tiu* Piiiiishment sliould be ])ro])orlioneil to tlie 
Amount or Value of tlie Thing extorted, avI a re smdi Value can be aseertained oi* tixed, 
and this ujam the same Prim* iph*, as ifiat alleged by im* Aviili r(‘r(‘i'(‘Mcr to ddieft, from See Keniurk*^ 
which (as admitted in the Note N, Paragraphs l!S and 29,) K\torti<»n differs bnl little mider tlait Head, 
in some (lases, and not at all in others. 

The Kemarks I have made in respet^t to tie* Instances in I la* I llustrat ions seem 
applicable to the Tlircat r(‘feri*ed to in Clause for I do not think it a Cas(^ of 
sucli a j)ressing Nature as to h^ave no other Altei nativa* but ( 'omplian<-<*. 

I think that the maximum Penalty for a nienCrhreat of tla* Nature r(*rerred to in 
Clause. 37 1 is ex(;essive. 1 km>w it is consistent witli the English LaAV, aenn-ding to 
which “ inaliiaously to threaten to accuse any One of any Crime punislaible with Death, 

** Tmnsportation, or Pillory, or any other infamous Crime, with Intent t-o extort Money, 

Security for Money, or Coods, Am.,'' is Eehujy jainishahle by Tj‘ans])ortal ion for Life, 
or any Term not less than Seven Years, or lmj>risonim‘nt, with or wit hout Hard Lalxmr, 
for any Term not exceeding Seven Years. But I do not see such Evil or Danger in the 
bare Threat as to remhu* so s(*vere a Punishment necessary, for lud'ore it is executed it 
can do no Harm (1 am speaking only of bare Threat) to the Persofi l.hreatt‘ned, but must 
rather subject the Threat ener himself to Piinishm(*nt. 

I tljink that a moderate Fine, or short Im]>risoiiineiit, or l>oth, would ])e an ade(]uate 
Punishment. 


Of Crim inal Mmrppvo})riaUoii of Pr opart y not in porn'tsHiotL 

Clause 383. The Expression “fraudulently' takes" in the. l>4*ginning of this Tdanse 
seems to a]»ply even to the Case exeejded, whieh in tlni “ Exi‘e])t ion " is d(‘elared not 
to be an Offence. This Mode of wording was of course, if 1 am right, a mere Tnadvei lenee, 
but sliould b<^ altered. 

The Exception and Illustration “A." declare the taking am] ajipropiiating of Property 
in certain (.-ases to l^e not an Offence, or a framlulent taking or .‘ij>|>ro])rial ing. The 
Way in whiidi this is declared seems to exclude all previous Measures for ascm'taining 
the Owner, and to authorize the Appro[)riatioii even when theix* is an osiensible (Jwner. 
All Property mast be juvsumed to have sonu* Owner, either tla^ actual Propi ielor of tlie 
Prop erty itself, or the Proprietor of the. Premises wlau’e the Pj'operty in (]U(‘stion may 
be found, and this may be a private Individual or (lovernim*nt.. 

For tins Reason I am of o]»inion tbat flu* Law upon this Subject should be (jualified 
witli a Provision to the Effect tliat the A])pro]>riat.ion should not. be legal witliout 
previous Nothte. of the Fact to a constituteil jmbJie Authority, and due Piildieity of the 
same Fact througli liim. 

With referciiee to (!)laase.s 384 and 38o, I tliink that th<^ Men, sun* of Punishment slionhl 
be regulated by tlie Value of the Property, tlu* sami*. as in (-ases (fldadl, from whieh the 
Acts described in the said Clauses do not difh'r, esjiecially the < )n4‘ rtd‘errtxl to in 
Clause 385, for, by whatever Designation it may be called, it is certainly Theft. 

The Reasons given in Pamgraphs 23 and 21 of Noti' N, for not, designating it as siieh 
is more fancifid than substantial, if it is not indeed perfectly fallacious, l)4‘c,ause, in the 
first place, whether there is ah immediate Owner or not, the Act is evidently committed 
with a thievish Intention It is an Act in which the Animus furandi is mimifest. In 
(263,) Z 4 the 
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tlie ne^ct place, Jihe Expression “ out of Possession " i* a Nonentity tignifyi^^ ' HiOthw^, 
unless the Property in left whoJly and entirely destitute of a Claimant or .Guardian, 
which however is" obviously not tlie Meaning in this Place, but merely, a inoinentaiy 
or teinporaj'y tJossation of an actual Proprietor or Guardian. Put this, in the last plao^ 
is evidently a. fidso Idea, hecimse the Moment the Possessor of thp. Property dies hi« 
Heir -ut-Lavv Micooeds to tijo Inheritance and virtiially to the Pfisaeswion, whateveor 
there iniglit he io hin takin^^ iiiiincdiate PosHeKsion, while the Property miiBi 
ill the Tiieantime ]>e presinned to he* under ilie Cave or l^>sseHHion of some (»ther Pei^on ; 
so that, strictly speaking, the Property is not for a single Moment witliuut u real Proprietor 
fU' niiihstensihle C'laimaiit or Cuurdinn. 

0/ Crunbifd Bratch of Trust. 

Clause :187. 1 think that tlio Mi'asure. of Puiiishnuait should he j>ro[)ortioiied to tlie 
Value or Amount of the Property invoiv(‘<l in the Hreai*h ol Trust. 

Clanse :hS8. The Misapjiropnation of anything contained in a Letter or Packet of 
the Niatuni of Projierly ought, 1 tliink, to he ])uni.shed a.s Thett, with leference to its 
Valut*. 

Of the recrirliuj of sftdrii Properti/. 

CIaus(‘ The Measure of Punishment in this Case should he pro])ortioned, 1 think, 

to the Value of tlie Property, wla'iv the same is aseertai liable, in the Cases of simple 
Theft, or aiteoi'ding to the Nature of tlie Crime hy w liich the Property was acquired in 
oilier t.-ases. 

Of Cheat hoj. 

Olausr '^riie I)(*finition in this (Mause seems to (Unhraee e\ery Case without 

J)istiueliou in whieli Kraiitl is ap]>arent, whet her it he such as may have heeu eadly 
guartlt‘ti against. «>r imt. 

I think that in this Casi*, as in Extortion, tin* Law should be expressly cjualified witli 
a. Provision for <*\(duding from the J urisdi(*tion of tin* Criminal (.^airts such Acts which, 
though apparently fraudulent, may yet. have been fairly guarded against by common 
Prmlenee, or which wme not, neeompauied by any such* Art itiei* or Trick as was beyond 
Human JhxHtandon, and this prc'cisely for the saiin* Ileasons as those nuiiitioued under the 
Head of E\l orl Ion. 

1 think the Distinction reh rnMl to in M r. AV^illiamsV Justiei* fVol. Jl. Page a very 
jiropcu' oiH*. It is there- observed, that “ tla* triu^ Distinction that ought to be attended to 
ill all ( \js(‘s of this Kind, and whi(‘h will solve them all, is this, tliat in such Impo- 
sliions or Dt e^iis whtut* (ommon l'nidei)e(‘ ma\' guard l'<*rsons against the suff’ering 
“ ii*om them the Olfence is not in(li<‘tnbl<\ but tin* J^irty is l(d‘t to his civil Tlemedy for 
the lledri'ss of t he Injury that has be(*n <lone him for, as he otiserves in anotlier Place, 
Pag(‘ oS'b “the ( ^iur(, will not sust.nin an Indieiment Avheri* one- Man makes a Fool of 
anotlu'r.” P>nt he ex]ilains : ‘‘ \Vher(‘ false Weights and Measures are used, or false 
'J\)kei)s pr‘oduei‘d, or such Mel.liods takcai to cheat and deceive as Peo}>le cannot, by any 
ortlinary (fare or Pnah ne^', be guarded against, thfui it is an (_)tf(*nce indietablef 
1'his Observation vdt h n speet t,<» tlit‘ Detiiiitiuii xvould not have, been necessary but 
tiiat ( ^asi s are eonteni]>late<l in niustraiions g, h, i, and in Pai’ugrajihs 45 and 46, as 
('riminal < )ilen<x*s, which it dix s not apjx*ar jiropej- or expedient should ht* dealt with 
as such. It is to lu^ observnl that th<* Da ngi‘r to Society is in Acts beyfmd the legal 
(Control Ol* Sjihero f»f Human Mt*ans. The Acts referied to in the Tllnstraiions and 
Paragraplis in (jnestion are not Mieh Acts. TIuy atfoJ'd every Opi>ortunity and MoaiiSi of 
lihjuiry and Deti‘(iti<m. Thej e is no Danger wha((‘ver of a JV*rson being dujxxl or deceived 
in ( hsc‘s of similar Nature,, not t \ i‘n the wi'ak an<l civdnlous Pearson,” for vvdiose sake 
llieLaAV a])[>e;irs to iiave lx i*n stretched so far, unless, indi'cd, lu* is so Aveuk and credulous 
as to render him unfit foi* the Magag<‘mt'nt of his Ailairs. Jf th<* Daw must. H(e]» in to assist 
jtlu* wiltid Ni'gleet ami ( .arc l(*s.sm‘S.s of a Man in ( ’ases oftheNatnrt* alluded to, where Ids 
(Jommon Stuist' ami Means wen* sulheient to gnani him ag.'iinst Deceit, then there will 
hardlv lx* a ( ’asi* in whiidi tli(* Help of tlie Magistiati* may not Ix^ di inamled. A Man 
may, for instance, delivei* his Money for the men* asking of it., and tlu*n go and complain 
to a Judge that his M<»m*y was taken tr«im him. It is not. the Dei*(‘ptioii that is so much 
to lx* ei>nsid<‘ri‘d, as insisted n]x>n in the Co<le, as whet lier that Dec<*ption was avoid- 
able. or not., foj* not only can that Dixvption Ix^ of no conscxpieneo whatever t.^) Society 
wliii'h (iouM never hav(^ ju'odueed any Injury but by the wilful Permission of the Party 
alh*g<*d to have fax*!! ileeeived, Imt the Evils Avhich would result from evt*jy Case of the 
Kind being nia<le criminally ])Uiiishable would be much more serious and injurious to 
?jociety than the Deception c.an ever be. It must expose to liidiiade Tribunals of Justice 
who eouute*naiice such iil»sunl and silly Cases, and allow their Time to he taken up in 
the grave and stJemn Investigation of tlie Question, whe-ther the Man who allowed 
lumself to he thus easily dnjied was an Idiot or a Man of (Vmimon Sense, It will break 
down the .Barrier between all criminal and civil Acts confounding tlu?m together, open 
a wide Door to endless (himiiial l^roseeutionH u|)oii Pretexts tlie most fnvolous an 
malicious, and destroy all mutual Coiifiilenco and commercial Faith, for no Borrower 
would be sure but that the Lender may not bring a criminal Charge against him on the 

• feasible 
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le^Ue Ifeeeption. Many a LeiKler there may be who ^^ould not scniple to 

take advantage of hie Neighbour's Neceseity, in lending him Money, and bringing a 
Oliaige of Deception against him, and thus blast and ruin the Beputation and (Jharaeter 
of perhaps an honest Man, — much honoster than the Lender. All therefore tliat has been 
eaid in raragraphs 48 and 47 can have no Force but with res[)e,ct to Cases of such 
Deception, which, being really dangerous to Sooiety, are out of Human Power of guarding 
Oirainst ; and this may be easily n)ade out by Oircumstanws, of Avhich the peculiar 
X)6gree of Simplicity, Credulity, or Weakness of the Object imposed u])on will of course 
form Ona 

As to what has boon saifl in Paragraph 49, it does not at all alter the (/aso as argued 
above, for As boasting was not siitBcient to <lecoive Z, for it was itv\'V8 J^nver to 
Oflcertaiti the Truth or Falsehood of his boasting, and it was his Puhiiu'Si io ]iav(‘ <lone 
so before he allowed it to have any Weight witli liiin. I do not see auy Force or 
Belevancy in the other Arguiiu^nts advanci^d in this Paragraph. 

Clauses 394, 395, and o9G. J think in tliis, as well as in Crises of Tlieft and Extortion, 
the Measure of Punishment should be ])rojM>rtioned to the Valium of the Propci’ty eluiuted ; 
for One or Two Years lm])risoTiTnent is certainly no Punishment for a Mati who has 
cheated, and y>hvced beyond the Means of Tlecovery a. large. Sum ol* Momy w hich Fifty 
Years honest Labour could never a.cc|uire. 

I have a Doubt wdiether the Case in Tllustratiou ‘‘ A " of (Jiause 3.92 is n^^t (uie of 
uttering a Forgery knowing it to be such. Tf so, it otijrht, I think, to be ])lMced under 
the Head of Forgery. The Punishment conleniiilatt'd in the Clause referred to is 
certainly not adequate to sucJi an Olfence. 

0 / 

Clause 399. The Definition of Mischief in this Clause secuns to routine it only to Cases 
in which Pro])erty nhuie is involved. Dut it is obvdous that JMischied' may lu‘ committed 
in a Diversity of Forms, and under a Variety <»f (Greiimstanees. 1 iliiuk that the 
Definition in Blaekstoiu** is more explicit and eoinprehfiisi v(‘, viz., ‘‘ mall'-ious Mischief •VoJ. 4., p. 212. 

or Damage is such as is done, mdi aiiimo furandi, or with any Intent of gaining hy 
“ auoth(ir’s Loss, but cither out of a Spirit of wanton Cruelty, or black and dialioiieal 

Revenge and 1 w'ould add, “or a wjuitou and vicious i)ii)>os iti on, or injurious or 

wicked Frolic.'’ 

Clause 403. The Imjuisoninent (d Two Years for Miseliief to any JCxlent above 
100 Ru])ees seems inadequate. This Primaple whielj dinad-s tlie Mt^asiire of Ihmishment, 
viz., the Amount of Loss occasioned by the Alijichief, slaaild, I thinlc, 1 h^. carrieil uj) higher 
along with the Punishment in ])roportion. 

Clause 40k This also refers to Property, hut prescriln^s tlie Punishment without 
regard to its Value. It also does not ap])ear why tlu‘ iin]>risonment for the ])oisoning 
the Cow ill the Illustration “'A'' of (danse 401 shouhl be only Two Years, wliile that 
for poisoning of any Animal " wdiicli pendiance may be a (\)w too of the .same Vbilue, in 
Clause 406 should be Three Years. This aj>pears to bo an Inconsistcimy that requires to 
be considered or amendcid. 

Clauses from 406 to 416 seem to make no Distinction between the m(*re Attenqd and 
the actual Pe.r pi d ration of a Crime, for the same Extent of Punishimait is ])rcscrilied 
for both; and in the Absence of an c‘Xpress Distinction it is ipjcstionable wdieDier a 
Judge may nuik(‘ such on his own Authority, w Idle the Law ct'rtainly leaves it dis(!retionary 
with liim to award fer the Attenqit tbe. same maximum Punishment as for the actual 
Perjietration. If there is any Difiereiuv betw'ecii the Tw’o. ihcj c ought, 1 tliink, to l)e an 
0Xj)reHS Differeiice made in the luaxinnmi Punishment for eaeli. 

Clauses 407 and 408. 1 have a Doubt whidhcr the Pe.uaities in the.so Clau.ses are 
adequate to the Acts reft*rre<l to in tlicm, for they may in etadaiii (\M.ses he ])rodii(;tive of 
considerable Damage or Dauge.r. J therefore think tliat the Penalties should be propor- 
tioned as inucji as po‘ssible to these Considerations. 

ClUPTEH XX. 

0/ Offences reUittiig io Documents. 

This is one of the Two Cllences* wLichare the Bane of tins Country ; but which, though '‘^The (.thev, Per- 
of all Crimes the most ]>revalciit, are yet the haist punished ; not that there is no Law for jar} , 
its Punishment, but that that very Law is its Protection, from the Enormity of the Punish- 
ment it jircscribes, without a Dise.rimination of its dilferent D(*greesand Cireumstanees, and 
tjio minute .Precision in Evidence wdneh it requires for its Conviction ; so that wdiile. on 
one hand, tlie Severity of the Penalty ren(lei*s the judicial Ctfieer loth to subject th^ 

Offender to so unequal a Punishment, for what in a Maj(»riiy of (,^iscs is com])arativ(‘ly 
but of trivial Importance, and such are the Mass of (JuvSi^s daily fmaight befori» (kiuvis, 
on the’ other hand the Minutiae of Proof required for tlie Conviction of tli(‘se Offences, 
generally places the Offence beyond tlie Reach of Punishment ; and yet it is not io be 
denied for a Moment that there are seldom Ninety-nine out of a Hundred ( -uses of a 
civil Nature in which Perjury and Forgery arc not as clear and obvi(»us as Noonday, 
tlxough not unprotected ’’ y the Quibbles of Lawyers, and the Niceties, or, rather, Intrioa- 
(263.) A a ^ 
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oertain and immediate Punishment^ which neither the existing Law nor the |>rbpb!^ 
one, which is Hiinilar in Cliaracter, is calculated to secure, it is evident that a Law 
capable of ensuring it is absolutely necessary, whatever its Character might he, whether 
civil or criniinal, provided it is uniform and effectual in its operation, and necessary and 
beneficial in its Object* 

These Observations are intended specially to refer to Two particular Classes of Forgery ; 
viz. first, to those filed or produced as Evidence in Cases of a Nature which are made 
Matters of Investigation before the Courts ; and second, to those intended for defrauding 
the Cust-oTUs, Laud or Sea, or for violating any Eevonue Law respecting any Article of 
Revenue. • 

The Remedy I would propose for these Two Species of Forgery is, though of a penal 
Nature, yet of a summary Description, to be enforced without the Fonnalities of a 
Criminal Trial, but only witbiTi certain Limits, embracing the chief Mass of such Cases, 
which are too trivial for the heavy Penalties of the Criminal Law, and too subtle to com© 
under its Conviction, or in which alone Punishment is so much required and yet so 
entirely evatled, 

T wcaild aeeor clingly propose that these Two Species of Forgery should be entirely 
excluded, not from the Criminal Code, but from the Forms of a Criminal Trial, a special 
Provision 1 K ing made for them, viz., that they should be immediately taken cognizance 
of by the; Judicial, Magisterial, or Revenue Otrux'r within whose Province the Forgery 
may" be committed or uttcTcd, and pimislied with Fine and I mprisonment, to be regulated 
according to the Value of the Propc‘rty which is thii Object of the Forgery, or the 
Naturt.‘ anti ])oseri})tiou of the Forgery, his Decision being left ojien to an Appeal to 
liis immediate supenior Authority. 1 would limit the Amount which should render 
sncli Forgtu'ies sumTna.rily pmiishable by them to a certain Sum, say, 1,000 Rupees and 
under. 

P»esi<les the above Two Classes, there is a Third, viz., Forgeries produced eitlier in the 
Shape of Fviflence, Charges, or Ctunplaiiits, being fabricated or drawn out or signed by 
others than the Person to whom the Document or Signatures is ascrilx^d as the Author 
the.reol*, but the Objeci* of which is not Property, but an Injury to the Person, Character, 
or <»tlier liiter<;sts of an Individual. These Cases also being of the Class first mentioned 
as Forgeries not iivailabh*, previous to a judicial Investigation ought to be brouglit under 
the same summary Law. 

1 wouhl r(^eonnnend the above Powers to be vested only in the Officors from the 
Prineipal Suddei* Ame(‘ri ami Head Assistant Collector and upwards, whether Judicial, 
Magisterial, or Ilevenm‘,, and that the inferior Autliorities of the same: l)eseripiion should 
be, aiiriinrized in all (Janes of f(>rged Documents ])rodueed before tlann for Investigation 
to forward lliem to tlieir immediate Sn]>eriorH, for Consideration and Disposal by them 
according to tlie above pro]iose(l l*rovisioj)s. The only Objection which I am aware of 

Iwdiig liable to Ik* alleged against this Modi' of Piniisliment is, that it may tend to 
deter People fnun preferring their (Jlaims before tlie Courts of Justice, lest their 
Documents, tlmugli l)umi. fide, may, tlirongli Haste, P^n^orj or Prejudice, be condemned as 
Forgeries, and tlieJiiselves rendered liable, to Punisliinent. To tliis Objection T have to 
reply, that it is more subtle than solid. In ibe first place, it presn])poscs what ought not 
to exist, viz., Haste and Prejudit e, and wbat must exist in every 1 )e])art/inent, viz., Error, 
I see no Reason, thcrefoie, wliy a Pow(*r of Punishment ma}^ not be committed as much in 
the Tribunal recommended as in any other, wliere all these Defects may equally exist, 
and where indeed there is less ('Jlian<*e of Amendment, since the Op])ortmiities of an Appeal 
arc little or none. IJ* the Objc(itioii, therefore*, is good for anything, it is mifair that it 
should be confined only to tliis Department, when it maj^ be urged with eqixal Force 
or Truth in regard to all others over which Human Pf)wer ]>resides ; and then there is an 
End of all Systejn, fin- Haste, Error, and Prejudice must by a Parity of Reason be 
l^lowed to ])ervade the whole. 

Secf)ndly. Tht‘ Objection suppo,sf*s an Improbability, for a true and genuine Document 
may fail of Proof, or be opposecl by some counter Document, but can never be convicted 
of Vorgerv, aiid tlie <..Jonfidc*nee it insjiires is above that Fear which it is sujiposed will 
detca* its Exposure to public View or judicial Investigjxtion. Consequently, if the Law 
reeommendeil abova* lias a Tendency to debar the Institution of Claims, that Tendency 
will hapjiily lx*. eonfiiuMl to Claims founded on Fraud and Forgery alone, where Detection 
and Punishment are sure and certain, but certainly not extend to Cases supported by 
honest and bona fide Voucbei's, in respect to which, whatever the Success of them may 
l>t‘, no sucIj Fear can naturally exist. But lastly, if of Two Evils the least is to l>e 
ciiosen, fu^cordiug to the g<X)d old Maxim, it requires not much Understanding to 
dett*rmine which of the Two is the least, — ^the Existence of an extensive and jx^micious 
Evil, — oi‘ a Law whose vital Effect is the oi)poaitc5, good, though, like all other sublunary 
Things, it is noi unattended with some degree of real or imaginary Inconvenienc©, 
which indeed in the present Instance is to me obviotisly but the latter. I have only 
fiirtlier to refer to a few additional Remarks in defence of the summary Mode of Pn> 
ceeding here recommended, which have been made by me under the Head of Perjury in 
the Chapter of Offences against Public Justice. 
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'' Firyii rad ^nturd Articles under this Send Orf the Code does not 

to he sftfficiratly precise, rad is, I conceive, defective in Two essential Points ; 
j^r it does hot provide, ftnst, that the Fabrication, eitlier in whole or in part, shoukl be 

a|i injtirions Mature.* 

Secondly* That the counterfeit Si^ature or Mai*k should be to an injurious Fabrica- 
tion, or (it the Document be otherwise not unlawful) essential and necessary to give it 
Value or Effect. 

Forgery may be reduced into the following Nine Chisses : 

First. Forgeries or Fabrications expre^ly intended* for and made use of in no other 
Way than as Evidences in Courts of Justice, or before Revenue, Magisterial, Judicial, 
or other Officers, in regular or summary Suits «)r Ciises, or otJier simi uary Mutters 
affecting Property. 

Second Forgeries and Fabrications of every Description for defrauding tlie Land or 
Sea Customs of Government, or for violating any of tlie llevonue Laws r<‘speeiing any 
Revenue Article, including all Licences for the. Sale of spirituous Liquors, Revenues, 
Permits, Mauifcists, Stam)>s, &c. 

Third. Forgeries or Fabrications pro<luceJ before the above Autheuaties in the SliajK^ 
of Charges, Represen tatit ms, or Evidence, of which the Ohjei^t is not Propt^rty, but 
an Injury to the Person, Character, or other Interest of an Individual. 

Fourth. Forgeries of a siniihir Object, but iu>t lialde in the first insLince of being pro- 
duced before a public Officer for jxidicial Investigation, 

Fifth. Forgeries or Fabrications not affecting tlic Pro])erty', Person, or <»the.r Interests 
of another, but from some unlawful and improper Pur]K>s(% sucjIi as Passports, Lieences 
for Mfirriage, Residence, or other unauUiorize<l or proliibited Purpose of peusonaJ iJenetit 
or Convenience, or Testimonials of Character, ite.yWdueh are ta>t oi* tlu‘ Natiiri* of Lvidenoe 
or Documents which are in* the finst instance brought btdbro a public Officer in his 
official C /apacity for judicial Investigation. 

Sixth. Forgeries or Fabrications of Ttoolidees, Orders, Bills, or oMier Docninents, of 
whatever Denomination tliey may he, for the Pa^anent of Mon<\y at Siglit, or soim^ Days 
Sight, aiid which, according to tlie Usage and (Custom of Me re! units. Bankers, and others, 
are received and lionoured u])on C>e<lii. 

Seventh. The having in one’s i\>ssession forged Documents, knowirig the. saim*. to he 
forged. 

Eighth. Forgeries of Seals or other Instruments adapted for the sole Purprise oj‘ 
Forgeries. 

Ninth, The having in possession such Seals and Instruimuits, 

That all these different Classes liave dilferent Degrcios of (h*iminalty, and each Class 
various Dc'grees of Guilt, according to the Value of tlie Tiling whicli is the Objeet of 
Forgery, and other (Urcu instances, and tliat for this Reason, and the ensuring of Ihmish- 
ment for e^ich Class of Forgery, by the Nature and Promptness of tla.^ Punishment, 
special Provisions and different Degrees of Penalty arc absolutely necessaiy, will not, it 
ia pnvsunied, be readily denied. 

I havt*. now therefore to ascertain whc;ther thcvse different Classes of Forgeries have 


been distinguished (iitlier by a specific or express Discrimination, as tlicy ouglib to be, or 
by any Allusion in the Punishments. 

As to any ex])ress Classification, there is ncme. But in Chapter 1 0, of Ofiences against 
Public Justice, in the Illustration ** G ” of Clause exjU’ess Mention is made of tfu* 

First CUass. In Clauses 217, 222, 223, and 224, of Chapter 11, “ Of Oifeners relating 
to tlie Revenue,^’ exjiress Provision is made for sonie of the Offences embraced in 
Class SeA*ond. Clauses 444 and 445 of the jirescnt Cliaptcr (20), “ Of (_)ffent*t*^i against 
Documents,^' seem to allude to the Sixth Class. Clause 443 tf) tlie Fifth Class. 
Chiuse 189, Illustration (C) of Chapter 10, and Clause 440, allude to the Third and 
and Fourth Classes. C -lause 445 seems to embrace the Seciuid Class as widl as tlie Sixth. 


Clause 449 provides distinctly for the Seventh Class. Clauses 417 and 448 jirovide 
distinctly for tlie Eighth and Ninth Classes. And Clauses 218 and 219 of Cha]»ter 11 
expressly provide for the making or possessing One particular Sort of Imjileuients, viz., 
such as are siiccially ada])ted for defrauding the Revenue. 

It must be oliserved tliat the Clauses in tlie present Chapter (20), containing mere 
Allusions to the C-las^es alluded to, are neither so explicit or definite but what each from 
its general Terms may be indiscriminately applied to other Fv>rgeries than thost^ it sei'ins 
to allude to. For instance, Clau.se 443, wliilc it seems to allude to the Fifth Class by 
its Illustrations, aetuiis to ini])ly more, or may fairlj^ be construed to imply more, (Illustra- 
tions not being sufficient to show all the Cases intended by the Clause,) from these general 
Expressions, Whoever, with the Intention of causing any Injury to any Party, ’ and, 
or of rendering any illegal Act or Omission easier and safer than it wouhl ot]ier\^'!^;^e 


• Note. — ^Tt is not uncoinmoii for Cases to happen in which a forged Signature is not of any 
Value, not being at all necessary ; as in a Case of One out of Rcvoral Ihittails affixing tl\e Niini<*. 
of a brother Puttail in his Absence to a Petition signed by all the others, representing the 
Unfitness of some Individual selected as a Successor to a deceased Puttail of their Bo<1y, but 


which Signature, of the absent Man was not at all Q^sential or necessary to give it any Efieet which 
it had not already been calculated to produce by the Signatures it had already received. Sueli a 
Case, it is presumed, could never, in Equity, bo pronounced punishable with the heavy IViialties 
of iualiciotis and injurious torgery. 
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Vide Illustratioqi 
of Clause 

392. of the Article 
“ Cheating.** 


Injuries of eveiy I)^ W: 

Meaning of the^ Wotds, thou^ the lUustrati<mfij refer only to Two Instances.^' » 
partioulor Descsription. / 

So with respect to Clauses 444* and 445, whicb^ while they make a Differ^ece m 
Punishment, do not discriminate the particular Classes of Forgeries intended by tiieni 
respectively. In the former, the Terms “valuable Security only being used, and 
the latter speaking merely of Forgeries for cheating, while the Article, Ot Cheating/* 
contemplates Forgeries of tKpial V^alue with those referred to In Clause 444 of the 
present Chai>tcr ; and, indeed, th^* Object of all Forgeries being to cheat, these different 
Teruis alone would never be a sullicient Distinction, while a Distinction is absolutely 
neecs>saiy. 

Piin'hhmcnfs. 


Chapter 10., Clause 
190. 


Chapter JO, Clause 
190. 

Chapter 10, Clauses 
191 nncl 192. 


Ill this Code, for the First Class, the inaxinunri Punishment seems to be Seven and 
the rniniinuin One Year with Fino. That such is to be the Piinishment where Pro^ 
j>erty is affected is only to be infen’cd (for tlu* Xlistinctioii is nowhere explicitly made) 
from tlu.‘ Illustration “ C ” of Clause 189 of Chapter 10 ; and it is a Matter of Doubt that 
must be cl<‘aivd uj), wJieth<*r this is all the Punishment tliat is intended for this Class 
of Foi*g(*ry, or win*! her tlie maximum Penalty in ClaiLso 444 of Chapter 20 is likewise 
apjdicable to this Class. 

The Prineipio iijxui which this Penally is proj>osed does not aj>pear, and it is obviou» 
that Seven Years wnidd 1 m^ a <lispro]ioiiiotiate Penalty for an extensive Forgeiy of 
50,000 or a Lack of Riip^K's. 1 think there should he sonn^ certain Data for regulating 
the Mivisure of the Punishment, and a more uniform and fair one than the Amount 
of tiui Prop(Tty alltMiipb^d to be defrauded I do not think ihen^ can be, and I have 
abeady proj)o.st‘d Hint to a cei-tain Amount (1,000) tJie PtniaJty should be awarded 
summ;trily, witli an Af)p(\‘il left o]»eu, and that beyond tliat tli(^ Case should come under 
tli(' general Forms of Trial and Penalties of the Criminal Law for other Cases of Forgery 
for which tl](‘ sjiriie is ])rovi<Icd. 

(.lass 2. There- is no (‘Xpress Provision for all tlio Case's embraced in this ClasB. 
Clauses 217, 222, 223, and 224, in ( Chapter 11. refiT only to certain specific Ac^ts connected 
witli this (Jlass, and prcs<‘ribe dilferent Degn'cs ol’ Punishment. If there is any other 
Clause providing for ibis Class it must be 41*5 of C3ia}»ter 20, because it is intended for 
Forg(‘ri{‘s, for cheating ; and Itevcame Forgeries are of course? for cheating. If thisi 
Clause is a]H)licabl(‘, or inUaidcd to be so, it is desirable tliat it should be so expressly 
stated, to remove all l.Jouhi ; or .sfunc express Provision made that may be generally 
applicable to all R<‘Vcmic Forgeries contemplated in (.lass 2. 

I do not ]»erceivc th(‘ I Manciple, by wdiieli the Punishment for this Class is regulated, 
or ratJicr the Data on Avliicli the Measure of Punishment rests. I think it ought, as fitr 
as tlu* Amount of tlu* J^Vaud or attoiuptiM.l Fraud can be ascertained, to be regulated by 
such Amount ; and Avlicrc no ATUount can with Projiriety )»(? fixed, the Punishment should 
be regulati‘d by tin* JS'ai,ur<^ and Descrljition of the Forgery. In the present Code, 
sujijiosing Clause 415 of Cha])te‘r 20 to Ik? a])plicable to this Class, the maximum Punish- 
ment is St'Veii aiul the mininnmi One Year with Fine. The same Punishments are 
jiroposed in C3an.se 217 of Cliajiter 11, and not any higher anywhere else; )>ut it is 
obvious that there may lx* (‘xteiisive Fraud.s of this Nature demanding severer Punisli- 
ineiit. It is therefore desirable that a Prineijile be Jixe<l, at om^ jiroviding for every 
Degree of tlie Offence, au<l t‘st,a]»lisliing an unilbrm Measure of Punislnn(‘tit. I do not 
see any goo<l Reason for the PunisJiment for the Ofrenee in Clause 222 ((Chapter 11), of 
using a eounteri(‘-it Sfanij), being so mncli less than for that in Clause 217, of “ perfonn- 
iiig any Part of the Process of eount-eileiting any Stamj).*'" 

Class 3. Injury of Person, (liaraeter, or other Interests liable in the first 

instance to Judicial Jnv(‘stiga.ti()n. There are Two Degi*ees of Puuislmieuts proposed 
for iliis (Uass ; one, tlie ^Maximum of which is Seven Years, and tlie Minimum One, with 
Fine, for such Forg(*ries as aim at convicting a Party of some (bime whieli would 
remit!!- him liabh' to not more than Seven Years Imprisonment with Fine; and tlie 
otIu*r to mort* than Seven Yeai-.s. The Fact of‘ the Seven Yt'ars being restricte?d to tlie 
first-mentioned Cases, viz., Forgeries in Cases for 'wliieli the sjiecifie Punishment does not 
exceed (hat Ptujalty, is only to ht! inferred or a.ssuTiied from a ProHsioii in Clauses 191 
and 192 being nnidt* for ( tases deserving of liigher Penalty ; but it Avoiild be desirable 
that tliis Restriction sljould be <‘xj)n*ssly mentioned- At present the Principle by which 
tlie Punishment from Seven Yt'ars and undej- is to be regidated does not appear. The 
Penalty, I think, sliould be the same as for tljo Crime wliich the Forgeiy wfts intended 
to convict tlie Thirty of ; a Principle which is recognized by this C'ode in the Clauses 
3 ’^'ferred to (191 and 192). 

Clause 44fi of the present Chapter notices One special Article of those compriBed in 
this Class, viz., Injury to R^^putation or Charact(!r, and provides a maximum Punishment 
of Three Years and a miTiimum of Six Months Imprisonment, with Fine. I have already 
proposed that this and similar indefinite Objects of Forgery sliould be compressed into 
One separate Class, and subdivided, partly to be cognizable summarily under Cl^ 
Third, and the others to be disposed of criminally under Class Fourth, according to 
certain fixed Principles ; and I think this a more convenient as well as legal Method 

' than 



BB ^Aoln^d iFontif which hi effect 
itiniM^ of a great many othorai ^ iirliile all ougBfc equally to he 

iprovidad for* 

Claii 4 mkO Foui’th Class has the same Object as the Third, and tlie only Differetuxs 
battrean them, is that tlie Fourth is not, like the Tliird, liable in the first instance to 
Judicial Investigation, or the Consequences to Property, Person, or other Interests do 
Uot depend upon such Investigation, but are attempted to be produced directly and 
inittiCdiately, independently of the same. Tliis Class would have required a s|>ecial Noti<‘c 
mcfcly, if the Intention had been to se|mrate a Part of it for suiuinary Disposal in the 
Way I have proposed- Tins not l>eing the Intention of the Code, the saire has not be^n 
done ; and, excepting the Separation, I do not think this Class (tlie Fonrjtii) needs any 
Distinction as regards the Measure of Punishment ; only it should be liable to the Form 
and Penalty of Criminal Trial, 

Class 5- The Pc^ualty i)roposed in Clause 443 for the Fifth Class appears unob- 
jectionable, except that the Fine should be fixed, jinJ coinmuted to a fin^tlsir Period 
of Imprisonment, perturps to One Fourth or Tljird of the original Period ; and with 
rrfere-nce to my Observations in Page 77, upon tlie Ambiguity or Indcliniteiioss of this 
Clause, I would recommend that it should bt3 reiid(ircfl more simple, specific, and cxj)licit. 

Class 6. With respect to this Class, the only Provision of the Code that I can find 
Applicable to it is Clause 441, all the other Clauses upon this Subject liaving refeiimee 
to some one or other of the other Classes of Forgery. The maximum Punishment in this 
Clause is Fourteen Years, and the minimum Two Year.>, both with Fine ; but I do nut 
j^roeive the Principle by wliich this Penalty is to be regulated. I tliink that in iliis as 
Well as in Class First the Amount which was the Object of the ForgiTy sJiould be the 
PHnciple by wliich thti Measure of Punishment should be fixed. Jjcst any Ob(t‘eii»>T] 
should be made to this Principle iu general, in a Case of this Nature, I would observ»» that 
I sec no good Ground for objecting to it in this ('Jase any more than in Cases of Tladl, 
Robbery, Extortion, &c., in whicli the Measure of Punishment generally dt*pends ujuui 
the Amount stolen, &c., and for just the same Reason, ilmt the Dillerence in tlie Value 
constitutes a Difference in the Injury e<.)ntcmplated. It may be said that Forgery is a 
Crime of a. dangerous Character, as it is oftentimes an easy Mode of clu^ating. If so, 
let the Penalty ha one and the same for all Cases from r>(),()0(> Rujiecs to a simple Faiiani, 
for then tlicre is but One invariable Principle to go by, iht^ dangerous Character of 
the Offence ; but if any Difference of Punishment is admissible, then it must be upfm 
some other Princijde as well as the Evil of the Crime, au<l that Principle 1 am apt to 
think must be the Extent of the Forgery. WfuTo the Punishment is suffi(*iently severe 
for the Extent of the Forgery, or the Valim of tin* Sum attempted to be defrauded, tlie 
End of Pimishment is amj>ly answered, and all furtlier Severity is not only (piitc needless 
and inhumane, but frustrative of its Object, for the Reasons alrc^ady shown. Clauses 414 
and 445 do indeed give a great Latitude in merely fixing the Maximum of Punishment, 
viz., Fourteen and Seven Years, leaving it to the Judge to nwanl, if he chouses, only 
Two Years in one Case and only One in another, instead of Fourteen and Seven ; but 
what may appear a valuable Security to one (as expressed in C-laiise 414) may not Ix’ so to 
another, and wdiat may apjiear to one to be punishable under (Clause 414 with Fourteen 
Years Imprisonment as a valuable Security may appear to anoMau* to be jauiisliablo only ns 
Forgery for cheating under Clause 445 with Seven Years, lienee tlie Punishments must 
be ever fluctuating and aa'bitrary, for Want of an uniform and steady Principle, ami 
must bo left to the Judgo than is either expedient or proper. I tiMUvfore iv<*(unmemi 
that the Mciusure of Punishments for the Forgeries of the Sixth Class be made to di^iJcud 
upon the Value of the Property aimed at by the Forge ry. 

Class 7. I consider the maximum Punishment projiosed in Clause 419 for the Reveutli 
Class, viz., Fourteen Y^ears, f.o be excessive. It is (piitc*. true that Possession of a forgeil 
Dooiuncnt may be considered a Prcisum}>tion of an Intention to make us<* of it, ij‘ not 
immediately, yet on a fit Opportunity offering, and tluTC can bt? no Question as to tin* 
Exijdteuee of a Degree of Turpitude in retaining a Forgery, knowing it to be such, and 
the Necessity of aiming at the very Root of the Evil ; Init mwiTtheless I (‘aiiiiot view 
the mere Possession of a forged Document to be of ecpial Criminality as tlu* actual 
Attemj>t to make use of it. I would in* the first instauee confine this (^lass to such 
Forgeries only as involve JVoperty, as seems to be thc^ Intention likewise of the Clause 
in cju( 3 stiou ; and 1 would make the same Distinction wdtli re-;j>eet to tluuii as with 
respect to Documents of the First Class, which are unavailable* previous to a Judicial 
Investigation, (^r but as E\ddences before public Officers or Courts, and thosi^ of the Sixth 
Class. All Forgeries of the Seventh Class similar to tlie foimcr I would subject to the 
same Mode of IVial, viz., in a civil Form, mider the same Limitations and Rules as 
regards the Amount of the Forgeiy, and to a Penalty from One Third to One of 

that proposed for the actual Use of such Forgery ; and the Forgeries of the SevenLi 
Class similar to those of the Sixth, I would subject to a less Measure of the PfuiaUy 
prempsed for similar Foi’geries, but under the same Form of Trial, viz., criminal 

ClaBseB 8 and 9. I observe that the Offences mentioned in Classes 218 and 219 ol‘ 
Chapter 11. are of a similar Description fis those mentioned in Clauses 447 and 448 
of Chapter 20, which have been formed into Eighth and Ninth Classes. The Punisli- 
ments, however, are different, those for the Cases mentioned in Clauses 218 and 219 
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being, the Maximum, Seven, and the Minimum One Tear with Fine ; and 

Oaaes mentioned In OlauaeB 447 and 448 are, the Maximum, Fourteen, and the Minimum 

Two Years, with Fine. 

I do not perceive the Priiica|>le by which those Punishments are regulated. I am 
of opinion that the Punishment for tliese Classes of Forgeries should be regulated by the 
following Principles ; — 

First. For making or possc'^^sing Implements for counterfeiting Documents, Stamps, 
&c. of a speeitie Value, a Fine extending to Ten Times the Amount of sudi Value, with a 
pro})ortioiiate Period of Irnpristuimeiit. 

Second. For making or jiossessing Tmjilements, &e. for Forgeries not of a specific 
Value, but which may be used to a consiilerabh' Kxtent by rej)eate<l Frauds, 1 would 
propose a Fint* from Four hundred to Six hundred Rupees, with Imprisonment from 
One to Tliree Yeiirs. The Fine to be commuted to Ono Half of the original Period of 
Impi’isonment. 

Tliird. For making or possessing Irajdements, &c. for Forgeries not of a specific 
Value', but not, from their JMaturi' ami other Cireiimstanees, capable of being used for 
any other than trifling Frauds, a Fine from One hundred to Tliree hundred Ru[>ees, with 
Imprisonment from Six to Ten Months, to be commuted to One Hall* of the original Period 
of Imprisonment. 

Tlie foregoing (daust's and Remarks ndatc exclusively to making, possessing, or 
uttei'ing ForgtTies, or Imphum'iits of Forgeries. 

The i»thor Clauses in this Code resjiecting Documents embrace other Offences against 
Documents, 

All that I can find upon the Subject of these other Offences are in (Hanses 451 and 452 
of Cliaj)ter 20, and CHaus*' 223 of Ch,a 2 >lrr I 1, wliidi relafe to desti’osing, <lefacing, and 
effacing of tlie Doeuna'iits, and CHanses 4.*)3 and 451 <'>f Cha]>ter 20, ^nd C^laiise 3H8 
of (Huipter 10, ^\lllcIl nHate to operiing and misapjiropriating LetttTS, Packets, ire. 
HHiest* Offences in tlic first mentioned Clauses (451, 452, and 223,) may be eomjirised into 
Tw<i Classes. 

First. The desti’oying, defatang, obliterating, altering, or any oilier illegal and 
iraudui<‘nt tain[>ering with or Ajipro^iriation of Doeumt'nls of specific Value, or affeetjug 
Ih*o[)erty of sjiecifie Value, such as Ronds, JVomisoory Notes, Bills of Exchange, Grants, 
Wilts, Reeei 2 >ts, and all other Vouchers ami Doeuments involving Property, whether of a 
public or ^irivate Character, whether in possession of Individuals or lodged in public 
Courts or other ]mblic ()iiic<\s. 

Second. The destroying, ^.c. of ^mblic Records or j>rivatc Papers not of a specific Value, 
or not affecting Pro]ioii:y of any siieeifie Value. 

The ( Hauses I lia\e refern'd to do not ajipear to i)rovide for public Documents of tlie 
First (Hass, i>r for Doeuim'uts in genenil of the Second Class. (Hause 223 of Chapter 11, 
find Clauses 451, 452, 45.3, find 454 jmivalo each for a s])ecifie Act ; but there is no 
general Provision embrficing the aggregate Mass of* the ilifferejit Species, 

With res])ect to the Punishments, I do not perceive the Prinei])]es on wliicli those 
prescribed in Clauses 451 and 452 of CMiapter 20 are f<>unde<l, while CHause 451 leaves 
tin' .Tmlge at liberty to award Fourteen Years iu the Cas(i of ft Will, jjerhaps not 
involving more than Twenty Rn 2 >ees Worth of Projierty ; (Hanse 452 leaves it to liia 
Discri'tion to adpulge no nua'c than Thnn* Years in ease of a valuable Security, which 
uifiy, perhaps, emlmiee Pro{)erty of U{)war<K of a Lac or Two, or to any Extent ; and tlic 
I m] irisomneiit iu Clause 223 st*eins to me to bear no Proportion to the Amount of Fine, 
for Three Months Im prison nitmt would not be considered by many Oflenders as anything 
iu coin]>avison to a Fine 01*500 Riqiees. 

1 would jiropose that the Measure of Punishment for the First Class, of which Descrip- 
tion the (Jases noticed in (Manses 451 and 452 may be esj)eeif illy said to lie, should depend 
1123011 the Amount of the Pro23orty in\oived in the Document on wdiich the Fraud is 
eommitti^d. 

W ith reference to the Offi ncos mentioned in Clauses 453 and 454 of Cha])ter 20, and 
Clfiuse 388 of Olifi23ter I 0, ( lifive to observe', — 

First. Witii reference to (71fiuse 388, tluit I think a Discrimination should be made 
between tlu MiHa 2 )iu-o])i'iidion of a Letter or Packet and “ a Ai ////?/ contained therein.'^ 
The Tiling contained therein may be of considerable ValiK', while the Lt'ttt'r or Pfieket 
may l3e of none. M'he l^unishinent for either or both in tliis CManse is from Three Years 
1-0 Six Montljs Imj>risonment, without reference to the (Mrcumstanee alluded to. I am 
of opinion thfit an exjiress Provision should Lk' made in tlie CMause refeiTed to, that if the 
Packet or MMiing contfiiiied in the Letter is of the Natiu*e of Projieriy, or of an intrinsic 
Vfiliie^ the Misa 2 )])ro 2 >riation of such ii Thing sliould b(' brought under the Head of 
TKelb and dis))ose(l of accordingly ; but if the Thing enclosed is of no intrinsic Value, 
tlie Misa2>j3ro23riation of the Letter, &c. may be brought under the Head of the Second 
(MasvS of the Subtli vision referred to, and jninished accwdingly, tlie Measure of Pimish- 
uieiit jirojiosed being Buffioionb to take iu the additional Circumstances of Aggravation 
referml to. 

Second. Clause 453. I have no Objeotion to tlie Penalty jirescribed in Clause 453, for tJfie 
mere opening of a fastened Letter or Packet ; but the Fine should be liiiiitod. Clause 454. 1 

consider 
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I kav©. a Doaibt wl^ethcr the Instauce iix the Illtistration (e) annexed to Clause 44*1 can 
be eo^dei^ a Case of Forgery, with which it is classed. 


Chapter XXL 

Of Offences rclatlmj to Property Marks, 

The Offences specified in this Chapter seem to be already provided for under the Head 
of Cheating. 

Clauses 450, 458, and 459, considered with reference to their IllustrationtJ, come clearly 
under the Heiid of Cheating or Fi'aud ; wliile Clause 457, with reference to its Illustrations, 
is no less than Forgery. As luy Suggestions uiuUt the Heads of Clieating aiid Forgery 
ooinpreheud all the Acta contemplated in this Chapter, I have no further Observations to 
xnake resjxsctiug them. 

Chapter XXIIL 


Of the' Cr iminal Breach of Contracts of Service, 


I observe that this (Jliapter lias for its Object Contracts of a special Description, 
difterent from tlio gt^neral Cases of Servants and Masters, which latter has not bfH.*n 

E ovided for anywliere, though nothing is more necessary in this Comitry than a sju caal 
LW resjiectiiig Servants, and upon the same rrinci[iles, with certain Modifications, ;ts the 
English Law. 

The Reason assigned for this Omission in Raragraph 7, Note P, is, that good Masters 
are not in mucli DaugiT of being voluntarily deserted by their menial Hervants, or that 
“ the Loss or Inconvenience occasioned by the sudtlen De.j^artiire of a CJook, would 
** often be of a very serious Descrijition and it is also apprehended that tlie ** making 
of tliose petty Bread les of Contracts Offences would not give Protection to gurd 
Masters, Imt Means of Oppression to bad oncs.^' 

Tlie Inconvenience rciferred to may not be great in Calcutta, but it certaiidy is in 
many otlier Places, and under special Girouiustances ; and though there is much Truth 
in the last Observation, there fieing bad Masters can be no good Reason for alibrding 
Impunity to ba<l Servants. 

Idle Law is open to both, and both should bo rendered equally liable to the Con- 
sequences of tlieir Conduct. There may bo Cases in whicli not mere Inconvenience, but 
Conser[ueiice of serious Nature, is likely to result. As, for instance, a Native Nurs<* 
deserting the Infant she is hired to suckle, or refusing to proceed with it to some 
distant Place, esjieeially after the Child has taken a Fancy to her, and will not 
take the Breast of another. There are not Instances wanting of such jierverse Conduct 
in Servants. 


I think the. Punishment for tlie Offence in Clause 4G3 extremely lenient. The nmning 
away of PaJankeeii Bearers in the Middle of a Stage, and the throwing away of a 
Person's Luggage, are Offences of jmrticular Atrocity, and not of unfr(T|uent Oceiin-ejice 
in this Country, by which Travellers are subjected to great Distress and luconvcnirrice, 
to say nothing of the great Liability of tlie iVojierty tJirown away io be stolen and 

I am of ojiinion that for these Two particular Cases the Punishment should lie 
proportioned to tlie Degree of Tricon venicnce or the ConNC(pien(*es resulting from the 
Offeue.e. Should the Offence bo attended wdtli Loss or Daniage of Property, or any 
aggravate<l Inconvenience to the Traveller, the Punishment should be not less than 
Six Months Tinprisonment with Hard Labour in Irons, and ought to extend to One 
Year, with a Fine of from 50 to 200 Rupees, to be commuted to One Half of the origbial 
Period of Inqu'isomnent. 

In Cases similar to those referred to in lUustration ** C of Clause 463, jwovided tlie 
Offence is not coinruittcd in the course of the Journey, but before its CVimmencernent, 
the most fit Penalty, I think, would be a Fine of twice or Threnj Times the Amount 
of the Contract, or Imprisonment until it is paid or realized, not to exceed, liowever, 
Three or Four Years, wliich Period will not ajipcar excessive wdien it is considerecl 
that the Contract may some times extend to a very largo Amount, say 500 or 5,000 Rupees 
or more. 

Tlie llluBtratioiis refer only to Cases of Palankeen Bearers and Coolies rimning away 
in tlie Middle of the Stage. I think also that a Provision should bo made for the 
refractory Conduct of the Bearers and Coolies refusing to proceed to the full Extent of 
the Journey contracted for, or to perform a Contract once entered into. In sucli 
the Pemdty, I think, should be a Fine equal to or double tlie Amount of the Contract, 
or such Sum as the Engagement of fresh Coolies or Bearers may cost, a<^cording to 
aBtablished or customary Rates, witli Imprisonment till the Amount, is paid, but in no 
Case of a similar Natiire exceeding Four Months. 

I see no Objection to the Punishments in Clauses 464 and 465. 


(263.) 


A a 4 


Chapter 



CKmssR XXIt. 

0/ Offences rdatimg to Marriage. 

This Chapter does not embrace all Offences relating to Maxtiage which are producti'^is 
of real injurious Consequences to Individuals. Of tms Sort are specially, — 

First. Bigamy or Polygamy. 

Second, Fraudulent Marriages between Parties of different Castes. 

Third. The seducing anotlier Man s Wife by the usual Arts of Seduction. 

Fourth. The forcible Seizure and carrying off of anotlier Man’s Wife, with the view 
of seducing her, or \rithdrawing her Fidelity to her HusbancL 
Bi!ackstune't> Fifth. Th6 perfonning, by any Person authorized or competent to perfonn Marriage, 

Conimentarv» the Ceremony of Marriage, knowing at the Time that One of them is already duly 
Vol.4. p. Ifi2, married, or that One of them is of a <lifierent Ca.ste, whoso Union would be productive 
of CJonfusion, Defilement, and substantial Injury to one or the other, or that there is some 
other serious and impoHant Objection to siicli Union. 

Sixth. The sowing of* Disunion and Discord l)etween Man and Wife, witJi the malicious 
and wicked Intention of causing a S<iparation bi*tweeu them. 

With respect to the Fii'st, Second, Jind Fifth It^ems, 1 weuld propose that the Acts 
therein refemMl to should l^e detcTiiiined to be an Otfence or not, as regards Europeans 
jind Christians in general, by the Laws and Usages of Enghmd ; and as regards Hindoos, 
Mahomedans, find other Castes, by tbeir respective Laws and Usiiges. Tliat for this 
Pur])Ose such substfiiitial Parts of the English Law as render MaiTiages or the solemnizing 
of Marriages objectionable or otlierwise shouhl be introducied into this (Jode, with any 
Modifications tlcit may bo found necessary and p»‘oper ; and tlmt similar Parts of the 
Hindoo and MalioiiuMlan Laws shoul<l bo collect-tsl and made a Ptirt of the Code. I am 
of opinion that this i.s ess(‘ntialiy ne(H‘ssary to render the Code complete ; and that 
wliatever Appearance of Dilliciilty the Task may seem to wear, it is only so in Appearance, 
being, in my Opinion, perfectly easy of Accomidislmient. 

As to the Laws and Usages of otlier (-ast(‘s or Tribes to wliom the English, Hindoo, 
or Mahomedaii Law is not apjdicable, 1 s(‘e no Difficulty whatever in such Usages and 
Laws bfdng ascertained, wheuevcu* Cases Tuay occur in which they may ])o Parties ; md 
such Laws and Usages may, as they are aseerlaJned, be inserted in the Code aa tU^ 
future Law in such Matters, At any event, without lh*ovisiou for all suidi Cases tb^ 
Code cannot lay (Jlaim to the Character of a Law complete as far as ])racticable. 

With rt\s]HK‘t to the Third, Fourth, and Sixth Items, there can be no Question as to 
the Criminality of the Acts referred to in them, which, like Robbery and Theft, have no 
excusable Cii*(‘umstan(;e, as in Polygamy or unlawful Marriage, v'^hero the long Absence 
of One of the Parties at sonic unknown Place, the Uncertainty of Ids or her Existence, 
the Ignorance of .somc^ Law, Ac., may exist to p.alliate or altogetJier excuse the Act. 
TIio Ih’oof of (iiiilt of course re.sts upon Circumstances, wldch, hy showing the Endeavours 
and C^mtrivanccs of the. Accused, will determine the Extent of Ids Guilt. 

The First Clause (Hdi) of the Code seems aj>plicable to the First and Second Classes of 
Offences, tliough fn»m tlie IViragrapli of the Note q it would appear to* have in view only 
Cases of Bigamy. 

Th(» Third, Fourth, Fifth, and Sixth Offeiice.s are not provided for. 

As far as tlie Reasons assigijc‘d in the Note ({ are a])])lical)le to the Tliird Class, they 
are not, iu my Opinion, siitlicient to jiLstify the Ondssioii of a Punishment for the Crime 
of Seduction. 

Sinci.*, such is my Ojiiuion, 1 fi‘el an Obligation in mo to expose tlie Fallacy and 
Weakness of tlie Reasons referred to; and tlnirefore I liope I shall be excused for 
saying so mucb iqion tliis Subject, though not more than tieces.sary or called for. 

The following lh*asous are given for the Uinission : — 

First.' Thai, t.luuv i.s no A<1 vantage to be expected from providing a Punishment 
“ for Adultery (1 slmll call it Si^duction ), because of Tw(» Classes of People into which the 
“ whole Population of India i.s said to be divided, one (the higher Class), whose Feel- 
“ iug.s of Honour are ]>ainfully allectcd by tlie Infidelity of their Wives, will not apply 

to tin* Trilnnials at all, an<l the otlier, wliose Feelings are less delicate, will be 

satisfied liy a Payment of Money.*' 

Second. — “ That some Classe.s of the Naliv(‘.s t)f India disapprove of the Lenity with 
“ which Adiilteiy or Scidnetion is now punished, it being apprehended that among the 
“ higher C].*iss(*s in this Comitiy nothing short of Doatli would be considered as ah 

Expiation for sucli a. Wrong, tlie present Pun isliment being looked upon by them as 
“ ahsurdly arni immorally lenient." This, therefore, is considered a strong Argument 
against jninisliing Ailultery at all; that is, it ought to be piuiished very severely (to the 
fextent, it is presumed, tliat wouhl please the Natives, viz., with Death), or not at all. 

Third. Tliat Sedmtion is merely an immoral Act." By which is meant, it ispresumOd, 
that it is not a pro])c*r Sulject for a Plact* in the. Penal Code. 

Witii re.spect to thi'se Arguments 1 have to observe, that tliey are founded upon 
Premises obvioiiHly uncerttiin, and supposing them otherwise, clearly inconsistent with 
the only legitimate Principles by which the Necessity or otheiwise of a Law, and the 
Nature of the Law, ought to be detennined. 

In 
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i fl»»t pia6e, th« Ojiinion that Adult^ or Seductioil is an Aoi merely immoral 

in tho Sense referriii to is midoubtedly a Mistake ; lor, tis observed in anothtu' Pai-t of 
tlxe same Note, the deartwt Interests of the Human Kace aiv> closely connected witli ilie 
'.jChaatity of Women and the Saciv-iln<58s of the nuptial Contract •/' while the lln‘a«i. oi’ 
many an injurt^il Husband, whose Vvawc of Mind has been destroyed, and whose Life has 
for ever been rendered iriiseivible, beiirs witness lliat Seduction is an hoi’rid Chnine — tlie 
very Ijssenee of (Jri me,- -often aeeoniplishing in One Act what a. Multiplicity of Offenees 
may n<'t produce, the JJcstrnction of a Man’s Happiness. 

ScK^ondly. The Pj-eiaises set fortli, auz., ilie llnwiHiTu^tiesH oi' a coinparatl voly few 
Natives to ri*sort to Tjfiw, from their considering the Punislinient too lenient, and otluirs 
seeking only a pecuiiiarv ( ^)m])ensation, arc not uniformly *'nid iminuta])iy true. From 
tlio Note ils<*lf it a>]>]>ears that ev(‘ii the (.^ise of the. Jiigher Class of Natives is not 
without Exception ; lor it is observed, not that not One of them Tvsorts to Courts, ])ut 
only ^‘ scarcely sny and Exp(U*ic‘nee and Ijujuiry l)e;vr out to tlic Fact, that Ihe Natives 
are not altogolJ)‘'r so reliietr\nt in stiek Ih drt'ss at Law ns is lierc assiiintsl. But su}>‘ 
posing that there, are a lew Natives averse to r<'.stu-t to C’ourts, it is certainly not a 
sufl)(jit‘nt llc‘asoii to exeliide from i N.msidtaatirm th<^ great JVla.ss (;f People, among whom 
arc EiiropCHns, Last Indians, and oilier Cliristiaus, wlio do not consider that then* i.s 
any real Disgrats* or I >i.dioii<nir, but I'a.tber a Duly vine t^» So<‘ietv, in bringing to jmblie 
Justice an Offeiuhn* de.scrving of exemplary Punisliiiieiit for cojuinitting an < >nen<*e .so 
prejudicial to Individuals and dangerous to Soeie.iy. 

Whilst it is thus evident tliat there are People enough to hail and resorl; to a IjHW in 
such a t^ise, it is <‘vid<Mit that mathtu* the Ihduiitanet* of the Jugher ( da.ssi^s to avail 
thcnisvdves of sueli Law, nor their l)i of th<* Leiiitv' of tin- present Lavv% or any Law 
whicli ihe Legislature* may in it.s V\'is<lom tJiink ])rop(u- to enaet, noj* the jntu*(i«*na7*y 
Object of Die ])ooi*er or lowia* Sort., is aiy good lharson wliab^va r vvliy a Law should not 
exist providing for tlu* ( h inax 

All a.iul every on<* of tie sc* Bea.sons are ineoiisist.ent w ith the only Prineijdes wliieh 
ought to inllmau't' tin- L(*gi.s]af nre ; viz. 

First. Tlu-ir Duly to provide a, Law when* there is a. < ’rinn*, Diat th(*ir Tribunals of 
Justiec may lx* pr(']»ared to nn*et tin* Otli'oee wluau^vtT c»r w bieln‘Vta* Way it. may i*oiue 
before them, wlieiher there, be or be not some vs bo nmy not wdsb to avaiil tbemst*lves ol 
it, the Feelings of a few Ixdng fio fair lirouud for de[>riving the rt st of a Safeguard of 
their Rights. 

Seeond. The Filness of Dn* Law for tin* Pur]M>se intemled, viz., to deter Ih** Commis- 
sion of the ( h'ime, tliat being Da* sole ami legitimate End of all Law, without Ihganl 
to the* vindictive Feeli 7 ig.s of oin^ (lass, or Die mer(H*narv Views of anotht*r, botli whii'h 
have evidently the ol jj(‘e{ ionable Alotiv'es of nnboumh-d Bexenge ami unlawful (lain 
.Nothing is nion* obvious tlian Diesc- d’vvo Things ; one, tin*. lm]M>ssibility of Iraming a 
Law ea]xd)l(* of jilensing <‘V'(‘rybody ; and tin* other, that in framing a Law its h]tit>et on 
the (h’iiniual is moi-o t<» be consulted tlian Dn* e^,eihsl or A'indlel i vi* Fei'iings of liis 
Accuser or tin*, itijured Pai'tv ; for it is by the, fornns* alone that its ( )bj(‘et is at.ta.im‘d, 
the Prevention of Crime; while the lattei* t-ould never lx's rt-asonrdile* furtln*r than the 
former should e\lrnd. To df*t<‘rmim* the Degree of IhiniDimeut is Dua‘t‘loi*e tin* 
Province of tlic Legislature alom*, w ith referenei*. to a reasonable Fxpeelatiou of its 
Effects. 

I trust what. T have saitl is sufFn-ieut. t<> sliovv' the of a Law' tor Sediuition, 

the Praetieability of framing ojui applieable to all (da.'^se-, and the 1 nsullieiimey ol the 
Reasons as.sigiie<l for Die Omis.sion of such L:ivv in the ]>»esrnt (N)dt'. 

It W'ill be. pena-ived that Die I^unishment I ]»ro]»osi* in a t/ase oi Se<luetion is applieable. 
exclusively to Du* Sixluec^r, and not to the ()bj(*(‘t srduee«l, wbo cannot, but be ('oiisid<*red 
merely as the Prey of hi.s Villany, and vviio.se Lo s.s of CharaeU-r, (-a^-te, ami all tlio 
Privileges of St^eiety, together with the Misery A'.hieli the sediiet‘<l \detim in JM) 
out of 100 (^\s<‘s is soon ad'ter generally subjeeted to, by ihe (Joidiaujd. a.nd ^Maltreatment 
of her Deceiver, are more tlem adequate. Puiii.slmienl. for her Imja inhaiee and \\ 4'alvness. 
In tliis nvspeet, tlierefort*, T etuienr in Die Seiiiime.nts exjn-essed in the last l*ar.igniph 

of the N(de q. 

TJicn*. <*an bc^ no !)onbtbut. that tlu*. Fourth, Fifth, and Sixth ( 1:iss(‘s of Oih'nee are 
likewise of an atiMieious atid v\ ieke<I I )<‘S('ripD<'n, ealling for t*x])re.ss ProvisioTis oi Lnvv. 

I have no O)>j(vatioii to the maximum .Piinishnnuit ])i'ese!*ib(*<l in ( Manst^ Bib, assuming 
it to be inti*ndi‘ 4 l for ( -ases of tin* Nature i*c*lerriul to in the f’lrst and Se<*ond oi the 
Classes luentioind by me ; but the mlnimu'ai Puni-liment shoiiM not, in my Opinion, be 
loas than Seven Years. Tlie h'im* slionld in this fnstanee l»e left <liseret ionary to Dr* 
Judge, to bo fixed aeeo7*ding to Die CireiimstaiK'es and Comlition in Life oi Da^ Party^ 
injured, Tliree PariiS or Die vvliole of the Fine to be jiaivl to the. injund female, as a 
Satisfaction of Die Injury. Tlic Fine, if not lealized, U* bi* conuuuUd (,o jmpi’J.soinnent 
of One Fourtlj of the oiagiual Period, if for ain^ I'erm of Years. 1 think tliat it wonitl 
be an Improvement if this Clause shouhl be rendenMl moie explanatory and debniti^ by 
a specific Mention of the particular >Sort.s of Delimpu ncy fur wliich the Punishnit'nl is 
intended. 
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With to Clattses 4/67 md 468 , 1 would nqthmg rat^ting thoin\^ 

hut would leave it to Time and Experieuoe to decide the Necessity axid 
of theiiQu >. , 

For the Third Claas, Seduction of a married Woman, I would propose Tramportiatloiai 
for Life as the maximum Punishment, and the Minimum to be not tl)an Ten YearB, 
with a Fine, to be determined by the Circumstances and Condition in Life of the injured 
Party, but in no Case to exceeci 2(),()(>0 Rupees, to be commuted, if not realized, to One 
Sixth of the original Period of Iiuj)riscmiuerit. 

For the Fourth Class, the inaxinimn Punishment I think h1iou]<1 not less than Seven 
Years, and tlie minimum F<.»ur, witli Fine not exceeding 2,()()() Rupees, to be commuted 
to One Fourth of tlie original Period of Imprisonment. 

For ilje Fiftli, it is my Opinion that tliej Punishment should bo ijreciscly the same as 
that for the First Class, for it is tlie fraudulent Union that constitutes the ciiief Part of 
the Crime, and le>wls to all its sui)Socjueui Consec|ucnees. 

For tlie Sixtli Class, Tmjirivsonmeiit from Six MonthiJ to Throe Years, with a Fine from 
100 to ()00 or 800 Rujiees, ap|ioars suflicieiit, the Fine to be comumted to One Third of 
the original Period of Imjirisoniueut. 


Chapteu XXV. 

0/ Defamation, 

Tins Chayiter does not appear to rerjuini any Remarks. It is fouTided uiinu Two substan- 
tial Principles ; one, that the Defamaticm or liiqaitation sliould be such as to lie calculated 
to injure a Persoirs Chara(t.er and Comlitiort in Society ; and the oth(*r, tiiat the Cliarge 
or Accusation should be false. And 1 fully concur in tlie ll('.asoiis advanced in the 
Note R h)r this latter Provision, though rliflcrcnt from <ith(T Jjuvvs and Opinions. J 
liave only a Doubt as to the Adequacy of the jhinishment, l>ut will make no Observo^ 
tioris respecting tiiat Point, leaving it t<» Tiim^ and Fxjierience to ])oint out the JS[ece.SHity 
of an Alteration in that nsspeet, T w'ould, ho\vtivei% I tliiiik, aild, that the Penial Law 
sliould be no Bar to the injured Party seeking the Recovery of any Damage or Loss 
lictually sustained by a Civil Action. 


Chavtku XXVI. 

Of (hUMlNAL TNTIMIi>AT10N. 

Tntt^iU and Amioyance, 

With respect to mere Tiitimuhition, the Criminality of the Offence appears to me to 
be of a twofold Nature, ; one, the Insult offered by th(^Thresi ; and the other, tlie criminal 
Intention of committing a certain Oflcjice betrayed by the Offemlcr. 

1 am of opinion that the First, as a rt‘al ( b fence, should be jamished with the same 
Penalty as for Insult ; tiiat the Scc<»iid, bi‘.ing nuTcly an Kx])rc,SKion of an Intention, 
which in many Ceases may not be seriously t‘ntcrtaiiic<b and it will be difilcuH to know 
when the Intention is serious or otherwise, d<M*s not, I think, desej’ve. any actual Punish- 
jiieait, but will be sutti(aent be providtal against by Securities f<jr a certain Period, in 
ad<lition to the Punishment for the Assault ; assuming, however, that tlui intimidation 
had not tlie Elfect of inducing the Person threatened to do any illegal Act. 

With reference to (Jluust».s 4fSr) and tST them to allude t*.xelusivijly to Oflbnce.s 

of the Naturti described in the Illustrations annexed to them), I do not perceive any 
essential Difference in the Cffei ices alluded to in tliem to rcipiirc a Difference in the 
niiiximum Punishment, whieii, T think, may, in both Cases, be ^J''hr(‘,e Months, witJi a Fine 
not exceeding 100 Rupees, to be comimiU‘.d, if imt paid or realized, to furtlier Imprison- 
ment to th(^ Kxtent of One Half ol* tlie original iVriod, In the (.^asc contomplated in 
Clause 480, the inaxitnuin Punishment need not, T think, exc(H*d Six Moutlis as rt^gards 
Iinprisonmeiit, and 200 Rupeevs as regards Fine, to be commuted to One Tliird of tlie 
original Period of Imprisonment. 

(Signed) P. Suahkot, 

Princi])al SudJer Ameen. 
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OnSEUVATIONS of J. F. T BOM AS Esq. 


28th June 1838. 


Paragi’aph 1. In endeavouring to fulfil the Instructions of tlie Judges, which require 
any Information iu my Power upon any of the important Subjects to whicli the Code 
ivlates,"' and that “ any supjiosed Defects ” “ sliould be jiointcd out, and IiuprovomentH 
suggested/" I am fully sensible of the great Difficulty of the Task, and 1 offer, thi^>fre- 
fore, ^ith mucli Deference, tlie following Observations, first, on the Code generally, aitdj 
secondly, on particular Provisions in the Order of the Chapters, and on some of the Views 
ex]:jre«sed in the Notes. 

S. liObHiyg 



(( ■ 


' SI upirti the Code as ft whole, ftnd as a fiFubstituU for the exJliting Regulations, 

I consider it chiefly valuable as a Ooniiiendiuni of the latest and most enli^tened Views 
of Penal Jurisprudence, applied with nmcli Ju<lgment to the Wants and Gircuinstanees 
of India. The extensive Use of pecuniary Penalties, with the iviporta/nt Ohjeci of 
TmdeTi^ them the Means of indevmifiymg Parlies injured, the Clmiiter on Abatement, 
and the Introduction of the discriminating Principle of the French Code in Oases of 
Per|ury, are a few of the IiLstanees ol great and highly valuable Tnijn-ovenients to which 
I ailude. There is also a Comprehensiveness in the Definitions of Olfencca wliicli Avill, I 
think, do much to remedy an Evil of the present System, under which (Mines may 
either be committed witli Impunity, or arc only brought within the Jurisdiction of the 
Courts under some uncertain Jh’ovisions of the Mnhomedan Law (iSi*(‘tioii VI T., Regula- 
tion X., unknow n to tlie Officers pr<'si<ling in the Courts, and w hich ordinarily 

annex the ar}»itrary Penalty of OokooJiit, leaving it thered’ore discretionary with the 
CJourts to adjudge any, or lildle, or no Punisliment. Tliis Evil cannot exist under the 
new Code, whilst the Oompi'cherjsivcness of the Definitions will also remicr the constant 
Interference of the Legislature and frequent Additiems to the JVnal Laws unrief^essary. 

3. The entire Abrogation of the Muhomedan Law, relieving the Crijuinal J urispriidence 
of the Country from a bar) barons Incumbramte, will also be found a most import.nnt 
Improvement, and I cumsider tlu^ (^>de. on the w’hoJ(» w^ell ealeula.ted to form the Basis 
of a greatly inijm)ve<l Sysb'm. It is, 1 am of opinion, (“ajiable of being at once made 
Law in the Pro^ inces, and substituted, with but little IModilication, for the present Regu- 
lations of the Government. 

4* Whether it wdll be a desirable »Substifut4^ f<»r the Oiininal Law’ administered in the 
King s Court, no O]nnion is offered ; but 1 may be permitted to make One Ilcuiark, that 
whatever may be tlu^ Objections to its Provisions in regard to British-born Subjects, 1 
<5an entertain no Doubt, Yrom tlic Experience gaintal I>y sitting fre(|ueTit ly on the Grand 
Jury, that it wdll be found far Ijetter adapted to the Native Inlialutaiits living within the 
Jurisdiction of tlie King’s (Courts tlian tlie System now administered amongst them. 

- 5. Thegreftt and leading Defect of tin? ( ^xh^, st ill viewing it as a whole, and with 

reference, ns W'e must, to its Administration by Native Offieens, appears to me to be 
chiefly in this, that it is too abstract, — not suffi(‘icntly siirqde for tlie native Miml. It 
requiroj^ a higher Edueation, more Reflection and Ib'asoning. mon* Ae<]iiaiutance wflth 
the general Principles of Juris])rndemM^ for a corre(*t and feady Ajqdication in Pvaeticc* 
of its Principles, than the Native Officers of Police will generally be found at ])rcsent to 
possess, and a faithful ami* riose Translation ftlie only one admissibh* of the Laws of a 
Country) would, I fear, be wholly unintelligible. Tlie (J»)de in its Native Dress w^oidd 
fall, therefore, iimler the Condemnation <»f the (kumnission itself, and be at variance with 
the First Priiici]>his of sound liegislatioii, for it would convey in fiicl “ no Meaning to 
the I^eople.^" (IVeface, l^ige 7.) 

(J. But tills Delect does not touch the Pi iiicljdt‘s of tlie Code, and is pei’haps easily 
ftusceptiblo of lleinedy. The Proposition madt^ to the Fou/daives IJdalut sojue Years 
back by the present Third Judge of the (Jourt, to sanction a. plain and w f‘lbdigeste<l 
Body of Rules drawn from the Regulations ami the Circular Orih'rs of the (\)urt, for the 
Guidance of the Native Oflicers, would, 1 think, if carrie<l out in regard to the Code, 
fully meet the Case. T am aware that l.his was objec'ted to at the d'ime hy the Fouzdarta* 
Court ; but if the La w^ itsedf is et)rreetl 3 ’ givt ii in tlase Rules, ami the Code remains in all its 
Integrity in the Original, and ilie English is the soh; ultimate Rule by wdiicJi the (^ourts 
are governed, I am unable to see why sueli o^ its Provisions as eoneerii the Native 
(Officers may not be correctly" given in a diflerent Form in their own Language, and by 
Paraphrase and ad<litional lllnstratious ]»c imuh; simple ami intelligible to all Classes of 
Natives, without Ijdng open to valid Objection. A Manual, containing the Rules of the 
Code, with sucli subsidiaiy 1 1 lustra ticuis inid Ex])lanations, w^juld ]ir(»bably meet th<^ 
whole Diffic^ultics of the Case. It might be in tlii^ Native Languages alone, or the original 
Law in the English on one Page, and the Translation, Ex]>lanation, aiifl additional 
Matter in the Native Language on the o]>]>osite Side, ami hIiouIiI be framed and issued 
under the Autlioribjr of tlie Law Commission, or of the Sudder Court of each Presiilency. 

7. As the Code noAv stamls, 1 ladieve it to be impossible for a d’raiisdator to ilnd 
Terms to convey the full Sense of some of its most im]»(>riant Pr(>vision.s, unless he 
paraphrase very largely', which wdll in ellect make him, and not the Law Commission, 
the Legislator. The every Daj’’ tlffenee designated in the (Vale as “ l^urking Hous<j 
Trciapass,'* or the Definition of stolen Propeity in Clause 381), 1 vshouM cite us Instances 
in point, not susceptible of exact Translation, and it w ill require ]>robabl 3 ' a lengthciicil 
Explanatk^u to convejr the full Intent of the Icrms used to the Native Officers. This, I 
am of opinion, should be the Duty only of tin* controlling Authorities, and 1 know’ po 
(*our»<^ SfJ practicable as that of the subsidiaiy Rules and JCxpIanations propose*!. 

8. Another Defect which runs throughout the Code, doubtless unavoidable in j)/irt, 
is the large Discretion given to the Courts os to the Measure of Punishment w hich they 
may inflict. The Penalty of uidimited Fine, ho fre(|uenily provided, gives the Courts 
onormous Power, open to great Abuse, over the wealthj’' Classes, who w'ould sufler uiiy« 
„tlung ratlKjr than tlie Degradation of luipriHoiimerit in the Common Gaol. In numerous 
Instances also Imprisonment may be either for Twm or for Foiu’teen Years for the same 

Penalties of very differout Measure ; to which may be added unlimited or the 
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most trxBixig Fma ; and it is now Irft optional with a Judge to impose the otie tar the 
otlien lliis iaxge Range of Punishment precludes for the most part the Gonaideratioi* 
whether the penalties in the Code have been duly ajijHirtionod to the Offences ; and the 
accurate Adjustment of Penalty to Crime, and Oegreos of Criiuimdity, has been loo often 
consigned, .1 think, to the executive Offi(;erK. 

9. Jt does not appear whether the ( \)dc Procedure will )>ractirially modify tliis^ by 
cniurting that .l^airts of certain C i ncites shall only inflict a certain Amount of Punishment, 
an<l liavi* the final Cognizance <»nly of certain Crad(‘s of an Offenee, and hy this Means 
thi* J>isen*tion now ajipareiitly giv<*n be j>ractica.ll^>' liiniteil ; hut if not, the t\ide, sliould, 
I am r]is])osed to rocomiiHUid, l>t‘ modiliiMl, by a Class! flcatioii of tlie different Grades ol* 
an Oirene<% with jiroportionaie Penalties. 

10. 1 do not eoiisider the Kiglit of -/\])[>eal, which it a])}H‘avs from the JNotes, l^age 6, 
it is intended to provid<s a S<'earily of any N’ahie against an Abuse of this large Dis- 
cretion. It will he found, I fear, in Praetiee, ]»rc»du(^(ivi* only id’ s(jll gi('a.tei Evils; for 
an A])])eal in a CriininaJ ( 'ase in tliis Country, if it is to re-open the ( !;ise for further 
Examination, must lead to most eslensive INajury ; and if it (consists only in the Substi- 
tution of the .hidgment of a controlling ( ffllet r iiii Ihti same Matter and Pacts, who is in 
tlie higher Coui't. not as in Kiiglaiid fiom tried Ahility, hut fnaji Ihe mciie ( 'ire iiin stance 
of Seniority or hettia* Inttaest, it must as ofO ii lia]»]H‘ti that tlu* tliidge on lla* Spot, wdio 
knows the (Jirennistanee of his District and th(' JSh**** ssiiy fo)* (^heelving ]>artien]ar ( ViaieSj, 
will he mi»i'(‘ <*om])etent lo decidi' what is and w hut is not an excessive Pine or other 
extreme Penalty than tlu^ controlling OflietT. 

11. ft would, J am of opiiiioii, tlierel‘or(.‘, lx* ?\. grt'al linjaovement in the (.Vxle if both 

tht! diffei‘4‘Ut tirades of (.Mfeiices arid of ( )ffhnd<M*.'> shoiild he marked <»nt, and higher 
Penalties upon the?)) mijde It app.jns to i)u\ lor e.vample, that it should 

not he Optional with a fhidgi*, as tlie Code now IisaNi's it, tc iniliet on an laihitual 
Jieeeiver ol’ st<»h n Propel wlio may often he t ht* most <langer»>us Me-mhta* of So(a('ty 
and one of the most. liaj'deiaxJ of ( 'r iininals, a very triiling Ihinlslimeid , a Pine possibly 
ol' trifling Amount, as antljoi ized h\' ]\o. 3!)t) ; ))ut t hat the Li'gislat.iire ouglit in Uiis^ 
and in similar teases wheie ilu' Offt'nct' lies at the. Jo)ot of t^rinie, or where the OffV'iider 
Ixijirs sucii a Relation to the Party injiire<l tliat the ()irene<‘ in l)iiu is Kvideneo of greater 
Deliuqueiiev, and more <leeply affects lh(‘ Se<*nrlty of Person or Jh*oper(y, as Theft hy a 
Servant, a Village Watcher, or w hen' he is an oM ( )l)*en<le.i*, iV(*., —lhat in such ( ^ises the 
J.<aw should s]»eciffttally provide for ih{‘ liiffi(*i.ir»n of tlie highest Penalties ; n»)t leaving 
it to individual Judgmejit. 

12, Without such Provision the ('oile must fail in One of Us leading Ohjects; for if 
Off ‘cnees of all Shiuh'S, coming ntnh^r < )ne <*onnn<»n Designation, and < h’imiunls of all 
Olawsi's who <*oicnnit tluan, — tli(‘ old and ineonigilde Offender, -'dh(‘ Voulh overtjome hy 
sudden ffVinptation, — may ])y Law he pnnisla d alik<% (fithej’ h\ d'wo or ]»y Ponrt t*en Years 
rmi>iisonments'--l»y a. Piiu' of a trilling or imJimjte<| Amount, — at the Will (»foaeh Judge, 
instead <>l* tilt' llniformity (*\pc,cU‘<l from the ( ^>d(^ each Presi<l(‘n(*y an<l adjoining 
Jh*ovin(u\s may exliihil. an Administration of (’riminal Law w idt ly diff’ering in I Uiaiat^ter, 

13. Thetkxh' is, I thiidv, al.-^o (diargeahle wdlli < >V(a'-legisla(.ioii, Jirid ( \*ise.s are ])ro- 
vided for w'liioli might saf-ly Ix' Jtd't to the (^.ll)mon Siaise of tla* e\eeuti\e Offieei's in 
carrying out the giaier.d Princljilcs of tin* ( ‘od(\ fSet* (ffajiscs 7iJ and witli tla*. 1 Uwh- 
ira/iotis.) 'Jdiis < >ver-legis!ation, to gi\<* a specitii* lnstanc(‘, is ])t*rlia[)s most strongly 
markeil in the (Jha])ler on ()ffcnr(»s jigainst Religion. It ap|)i*ars tiO me a daiigeroiis 
Novelty, liable tf» (‘xteiisive Abuse, that a Man should he suhjeet to a t Uiminul l^roseeu- 
tion i*or every Gesture or Sound that la* max uttta- offensive to Uk* r<;ligious Peedings or 
Prejialiees «»f anotlaa*. ffdieie, can lx* no Limit jo(hln)inal Jh*oseeut.ions, nor to tlie 
Varitdy of S' nt(*nei‘s. Pialer ( ’laiist* No. 2S2, one .hulge may in his ( ‘harity assume that 
there c^ould lx* no <l(*!i])ei‘ate Jntontioii ' of xvoundnig tia* t radings, iind so absolve 
all Othuahu’s ; aiiotlau- mav a<lo])t tlu* Maxim, that tlu- Acd. itsfdf indi^vrtes sueli Inten- 
tion ; and if the (Criminal ( ‘oni ls ai'c to he at ;dl ff’ina-s open (o th(* Zealots t>f diff'ei’ing 
Stxds on t*\'t-*ry tritJing t )eeasion, the R.(*sult must lx*, to fostt'i* Jugoi ry, and to k(*ep the 
i-eligious Aninmsity of S(‘et.s at its Height., as \v<di as to iuferfert^ with indivi<lmd Sea?u- 
rity ami Peace. J give, as an Instanee, ol* the Kxjl xvhl(di might result from the La.w, a 
Pfict at one Tina* (xuistant ly uiuh*!* my Noti('e. ffdie (dd Sameti* l*nndit, Siahhu* Atneeu 
of the (^uuha(;onum (kuirt., in liis daily {)t?]di<* Lustrations iti the (\*?rceri, poured Ahust^ 
on Visimii, ami might eonst*(pa*nl ly ha v«*, been hroiigd)!. lx‘foi t* lue* as a (h-iminul for an 
Act little rega.rdi'd hy atiy hut a few Zealots like himself, and xvhieh he dis*nu*d a religious 
Duty. 

I f. My Experit-me also of the Ligotry aial koen JJatred (>f the o])]>osi7ig Vaislma.va 
Sects of Sen? ngh-M)), the d\‘ugala Jiial Vadagala of tlu* o]>posing Mahomi*dan Seeds, Soonoes 
nnM Sheeas, of Mjisuli])atam and i^lst*\vlj(*j*e, and tlu*ir ready Recourse to the (kmrts of 
Law as a Mtvms oi* mutual Annoyjuice., wouhl lead me Htiongly to dc}>recate tins Pro- 
vision. J greatly doubt its Justici* jilso ; for under it Ixith the (dlinstian and Mussultxmu 
would he subject, to Peauilty for the undisguised and natural Expressions of their Viewe- 
of the Evil ami Polly of LloJjitry. 

15. In India, a«s elsewheie, there is hut Cue Rule, 1 believe, for dealing olfectivoly 
vv^ith religif>us Opinions ; to grant to each Sect tlie free Exercise of its Religion, ainj to 
place tlie least possible Restmint on all Parties. The Code, in my Opimon> goes beyond 

^ this ; 
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; tha'Attem to reprcflts ovory offensive Gesture rind Sound ijy Penalties will* 
J am of opinion, only be found nt^edloHsly to inflame the bad Passions of Ptirsous heated 
by i^ligious Intolerance); for bucIi Feelings Experience lias ])roved are not ordinarily 
repressed, but stmigtliened and deepened, by Restraints and Penally. 1 slionld e(ins'ni(M* 
it a great Improvement in the (Jode if 'ihovel Rules of this Natur<' were ]■eln<»^ ed on Its 
Promulgation, and their Natef^nlty hi^. first made manifest by Fx}>eri(mt'e, lHdbr<‘. tlie \a <rh<- 
lature proceeded to make them Law, and thus to declare Acts \vlnel\ may be and are in 
themselves ordinarily Ijarmlews Crhninnl Otfenees. 

IG. The Cojninissjon have also, 1 think, overlooked at Tiinea tbe perniainait Interests 
of Society,, making iliat criminal wliich is in its gen«*rjd 'IVnthsK-v and U(‘siilt liighly 
beneficial to Society. Of tliis (./ha, racier tlicre is One Mnnlun- of t he Provision No. :lHh 
wliicli rcmlers it penal to treat a Man’s Views of (^aste lightly. If I asle were in itself* 
a common Blessing let it b(i jn'otecbal, as is hcn‘ <lone, by penal ICna»*t,iiH‘iits . hnt if, on 
the other hand, it is in its(*U‘ an Fvil, — if it is better for Soeii’ty that it sliotild ga adnaily 
disappear,- — it nuist be a misi.akeu and nan-ow-ininded Legislation which \vi>iild buttress 
it up by j>cnal Eiiaetirnaits. Penal Eua-ctmonts should only, in siicli t bs(‘s, ! conceive be 
made when it was ])i*a(;ti<'.ally a.p[)aTcnt that the Injury provided against pressed so 
greatly on the ]»n!sent (Comfort and St‘,ciirity of the Community tliat the ultimate lit'iiclit 
must yield to [»r<'sent Kxigemy. Hut to alford the Protection of a ]>e,nal Provision to 
what is in itself injurious to Society, and to tlui Mar» wlio knows .so little of liis (sist(\ or 
is HO indilfercTit and careh‘ss about it, tliat he can bt* hsl io <lo in his IgnoiaiHH^ Ibat 
which sliall causes Iiim to lose it, ap[>ea.rs to m(‘ needless and inie;illed for Legislat ion. 
Where the Pi‘a(*e and We.lld)eing of Soe.iety has not hitluTto snll’eriMl fas is lht‘ ( 'asr in 
this Presid(*ney, s<i far as 1 am aware,) from the Want of a jnuial Ih'os isioii ju'ol t‘('l ing 
(taste, 1 slionhl recommend that it shonhl take its Rank witJi Sla va holding, or any other 
s])eeial Right or Privilege, and the ]N>sseesor b<‘ left, as laTotolbi-e, to the tjourts for 

the Maintejianee of his Rights. 

17. 1 have (loomed it gcmerally unneet'ss.ary to niak(* any Tbuuarks wlii‘r(‘ my Son- 
tiui(‘nts, so iar as f am (uudjied to iorfn a Judgment on the Points discussed, a.eeord with 
tho.se of ih(' (Vmimission, Ihit. t)n‘r(‘ arc' a i<‘wl‘as(‘s on which it. may perliaps be 
desirable to ri*('or<l an (Ipinion. 1 (‘nt,i\’<‘]y and fully eoueur \\ilh the (^>mmissiou in the, 
Propriet.y of r(‘stri<!t/mg tin* Pc'iialt.y of Death (»» the singh* ( Mleneo of Mmder. M\' (udy 
.Doubt is in thcj (fa.se (>f a (abninal transporL(*fl for Lite (‘Ifeeting his Lseap(‘ and l{<‘tnrn 
by a vioh'ut Assault njjon Ids (fonrd.s. It may bv* po.ssibh' that Death is ihi‘ only 
PunishuKiiit wlileh will be found snirKfamt to cheek thi-> < )fihnee, and secure the ( I nan Is 
from r(‘p(‘ated d(‘S|K‘rat(‘ Assaults upon tlami, and eonseipu'iit Injurie.s. 

18. J ent.irely eonemr a.l.s(» in t.lie View takc'ii (J* tin* Kvil and tin* Im'xpc’tlieney (;f 
dogra-diiig ])ubli(j Kvhibitiohs as Part of tin* Penalty. Such Kxhi bitions do not, I am of 
o]>ini()n, tend to repicsss ( h’iim*, ainl (bey arc* ojK*n (o tbe strong ( )]»jeet.ions iitged against, 
them. T w<ni!d wish that some* K.uh.‘ might Ik* laid down which slionhl render tin* 
Execution of tin* Sentemu* of Death more* solemn and im])osing than it now' is, and 
would on (bis account desire to see tlu* Pule of tbe Koiizdaree 1 Idaliit. ( hnailar ( )i‘dt‘r, 
2t*bl PA'bruary J8*h), making tin* Burial of the Lody at the r’oot o(’ tlu* (lallows Part of 
tbe Sentence rc'talned. 

If). Tli(* Intention (*\pr(‘s.s(*d by tin* (fommission of IVafning the Law of (himinal 
PrO(U*duri} (set* Notes, No. 10.) S7> i/.v lo fitrth [off* [hr (fhlomnn/ 0 / lirjxii'ithnu hy [hr. 

and to make One Trial do tin* W'oik of d\vo,” will, I trust, be* reali/.ed. It will 
be a most important Improvement. 1 avjII al.so venture tt> (*xpr(*.ss a strong Opinio]) in 
favour of the Projiositiun (Nob*-;, Paragraph -L*>,) 1*or (‘onstituting false Phxnling a, jieiial 
Oirtuiee. 1 consider Dn* Arguments in fa *'our grc'ally to ))i-(*pnnd(*raU* over those on the 
o])]>osite Side, and I b(*1i(^V(j tliat it. will be found in Practice a nmsl vabi ilih* l^rov i.sion ; 
one <»f the. Iiest, if not tlu* only Sah'gnard, ag.-pust a very jirevaleiit .AIuim* in India, - tin* 
converting tlie (Courts (jf Law into FMgiTn‘s nf Oppn's^ion ami injusiiee. I will not 
lengiben tln*se Notes by any fu rt) u'r Ol»servatjons, Init. will mov ]troeeed to the Don 
sidcration of Du; ditfc'nmt ( bapters in detail. 

1 Muiuld .suggest tin* Addition to (bis (fliaptcT, of an f] xjilanation ol’ tlu^ l\.\erpl,ion‘* 
wliicb declares “ ILnbour giv(*ii by tlu*. Husband, AVile, or Jirhff'noi in fhr 
usmhli )}y or (Ir'^t'rnd I ny hni(\ (>r Jiroihrr or Nls/e/*,” to be no t>if»*nee (s(*e (Maine 1 07 , 
Page 27 , and 2.*>G, Page* o 1, Tlu*s!‘ Relatives should, I think, be once, di aiji^-t^ly 

s])eeified, if tliis Provision is to stand in tlu* ( bch*. 

.1 will hen* remark, (ba-l this I^i'ovision, taken from a Cock* (‘jiaeted fu* n dlilei'ent 
State of Senaety, i.s, I utii iiu'liiu'd to think, only in part a])piieal>l(* to ibis ( 'on n try. 
I would retain (lu; K.x;e<‘]»tion as rc'gards tlu* Mu.sbaiid, and the Wife, (he* Mollu'r, the 
DaugJ iter, and tbe Sister by whole Blood; luit 1 shouifl not iK'tain it in Hu* ( fise pi* 
Brothers or Sisters by Half Blood, nor even in tin* (^aso of Father and Son, ( Irandfldher, 
Grandson, nor of Brotliers, unless it was satisfrwtorily ('s1al»iished Hiat Hu'Se l\el;divi*s 
were tbeuiBolves wholly free ^ fjom Suspieiem, not otdy in the special Cast* in which t.h(*y 
harboui'od, but that their Dharaettu's and Habits were at all Tiiin*s those of hoiu'st Men, 

^ This Provision docs not extend to the Case in which the Harbour is given hy llnsbniul 
or Wife or Halation in the direct ascending or dcseoiuliag Line, or Brother or Sister of tho Per&oii 
whom the Harbour is given* 
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oonstittited as 4)«iety is in India, trhei^ ' white umiem ima jswto 

Southern Provinces, Coommbars, Oodhawai^, elBOWhere, are by Birth 
of Thieves and Plunderers, where each Memln^r of a Family is at all Times ready to Jbh>; 
his Relation in Rol^bery or Theft. If the Father, Brother, fee. is allowed to render to 
his criminal Uolative this Assistivnee ad libituiii, we sliall greatly dinnnish the Security 
of Person and Property, 

The Rule in Euivjpe, whore Pol}^gamy and lawful Concubinfige are unknown, is also 
confined to more narrow Limits than in this Conntiy ; and 6*001 the Usages of >Society 
in India giTierally, as tlie very early Mamagea of (jliildron, it may be doubted whether 
it is convict to assume tteit Families are as closely united as in Europe, especially in the 
Case of JlrotliOTs or Sisters of the Half Blood, and wlictlier, therefore, it is desirable for 
the LegislaXure to relax its Stric^tness, to give Scope to the Exercise of Affections which, 
under the (ixisting Institutions of th(‘ Country, can have little nr no Existence. . I would 
therefore suggest a Moclitieation of the Rule ; at all events a clear Explanation, stating 
the Individuals to wliom it np])lies. 

The gre./it Pe(*u]iarity of tlie t.-ode on this Head, — the entire Omission of Flogging as a 
Penalty » — ^1 eonsid(‘r, in the ]>reseiit State of this Country, a I)efe(;t. Its Efficieiitv as a 
Tem>r to others, when inflicted in ))ul)li(* on the old depraved Offender, and its Tnnuence 
in ehc(jkiiig a (Vuirsc of Cnme, ov(T every otht*r S)>eeies of Punishment, when inflicted oil 
the young Crimiiuil of tlie lower Classes, is, 1 believe, umpK^stionable. These Benefits 
to Society,- -dhe last (f great lm[)ort.nnce, — are now lost. Tlie Omission is not BUp})Oi*tcd, 
so far aa I e>an s(‘e, by any stronger Reason ilian that the Government has already 
abolished Fdogging. The otlua* Argmnenis ns('d in the Notes, Pages 12, 13, prove 
iiothing against a judicious Use <>f this S]>eei(^s of Pnnishnu'nt, but only that there are 
Cases where it would be an aggravat(‘d Punishnient, and ouglit not to be inflicted. I 
cjumot eonsirier fhe O]>jcction thaf. it is a cruel Punishment of the least Force, when 
both tlie Number of Stvi]>es and the Instrument are regulated by tluj Law, ns in tlie 
])res(>rit Regulations of this Prcsideiuy. 1 am at a loss also to understaiKl why the 
Legislature should refrain wholly from doing tliat which (‘-very Parent in liis Family 
would do ; and as it is not eriud, but right, in a Parent, to flog his (Jhild moderately, so 
neither will it b(‘ an Act of Crnelty in the Covc^rnmont, mu* will it be so viewed by tlie , 
Common Sense of the Pcojile, to do the sauu^- by Mule Otremhu's. It seems tome that 
the Commissioners would have mad(! their C^ode more eflectivc as a working Rystem if, 
instead of altogether renouncing the Penalty, they had conliiied Flogging within itB 
jiropc.i* Bounds, and api)li(‘d it wliere it w'ould ele.irly be the best Punishmeut, both aa 
respects tlie individual Olhmder and the Public. I concur (.‘ulirely in the Views of the 
(kniimissiou (see Not(', Page 13.) in deciiiing it inexpedient to authorize Flogging in tlie 
Case of Poli(j(‘ Peons. I liave known (‘V(‘n the Imprisonment authorized by Sectum XL, 
Regulation XIIL, l(S32, Madras (Vide, induce resp(‘etaMe .Men to throw up the Offlec of 
Gaol Peons ; audit is c(‘rtain that if we (.legrade any Class ofCflieerswe shall never 
have any but the most disresjwctuble Members of Soeiety holding the ()tK(*e. 

The Coniiuissioners have themselves itmiarked, as a jiroiniilent Defect in the Code as 
it now stands, the gT(*at Ijengih the 3 erms (>f Imprisonment ; and they expivss a 
Hojio to bo able to reduce them hereafter by a better System of Prison Discipline in 
this Country, in its pivsent Condition, wliich shall greatly restrain Offences. The Legis- 
lature lias to deal wdtli a large Class of Ollenders who in their ordinary Life know not 
the Comfort of a regular daily Meal, wdio live in wu-etehed Huts, exjxised Day and Night, 
with little or 110 Shelter, ami wdio cannot or do not afford themselves either a Rag in 
the cold or a Cloth in the wainn Sciison. 'J'lie British Govennnent Avill never subject 
Criminals under its ininuidiatc Care to Pjivations to this Extent. Do wdiat we will, 
therefore, a Prisoner of the lower Classes is, and for a long 'Pime will be, better fed, 
lietter clothed, Ixdher housed, and, in ease of Tlhu^-ss, immeasumbly better provided for, 
in Gaol, than when labouring for his livelihood out of it. Criminals have also always 
One Day s Rest from Labour in the Seven, n<jt kmwn to the Lalxnirers out of Gaul. 
The solt^ Kesoun^e for making Imprisonment dread('d, if we except, perlmjis, Solitary 
ConUruunent, is therefore Hard Lal»our during Six Days in ilie Week, and that to be 
obtained through the Agem'.y of Native Peons. 

Hard Labour, ewn if obtainable, when jau'scvenal in for a long Period, is a Roiriewhat 
dangerous Experiment upon a rc(*ple of little or no Stamina, and may eai-ly re(piire to 
be relaxed, in Justice to the (Viminal s(-‘ntentM.‘d only to Imprisonment. I see also no 
Ground to (expect the same beneficial Results from Solitary Confinement amongst a 
People who can sleej) wiili Ease Eiglibnui Hours in the 'rw'outy-flmr, and who ai’o 
natioiiHlly devoid of Kneigy, as avIuu apjdicd U) a- People like tbe Americans and tlie 
Criminals of Europe, of Entiirjirise and restless Chara('Jer. It is, therefore, I think, highly 
pihbleinatieaP if any Sj’^stem of Piison Discijdine which from its increased Severity shall 
call for a proportionate Decre«w in the Tenns of Im[n*ifionmeut will ever lie practically 
Ciinicd out, I should deem it Inr j)rcfcrab]e, therefore, not to wait for this Event, but 
at once to iv-move from tlie Code this great Defect, and limit tlie Terms of Impri- 
sonment in the Majority of Oflenees wdicro Fourteen Years is now authorized to Ten or 
Eleven Years. 

To a People who in Niue Cases out of Ten cannot compute Time, who know Mt 
whether their Cluldrcn were bom Ten, Twelve, or Fourteen Yef^rs back, ^Iteir ■own: 



'( m:y 

Associates -of a Prisoner cannot teU, in. the Maiority of 
QaseSi ^ respectively Six, or Seven, or Ten, or Pouiieen Years in. 

long Terms of Ijnjjrisoument provided for by the Code appear to me tlie 
tl^ictions of sp much needless Pain, and, except in the Case of notorious Ollenders, as 
Leaders of Gangs, .or Pei-soim detained ou Security for tlie Peace of the bisliict, an 
useless Expense entailed on Ooveniincnt. ''J’he only Notion of the Punishment the 
Criminal can now form is, that it has been a long Separation from Home ; and tliut 
Idea is as strong when the ImmiHOumont has been Ten as when it lias been Fourteen 
Years. I aluiost think it ind(3ed demonstrable, in the (Jasc of Otfenders of the uiiediie-ated 
Glasses, who jirobabiy constitute Nine Tenths of the Criminals, that Six, Eight, and Ten 
Years are respectively os eftective Penalties as Seven, Ten, and Fourteen Years ; and tliut 
ihe’l'enns of Punisluneiit now jirovided should ihenTore be reduced. 

I would only leave the present Terms in the Case of Suborners of Perjury or Forgery, 
the Leaders of Dacoits, mid similar Otfenders of greater Criminality, or more raised in 
Society. If a System of Prison Discipline shall eventually be enforced wliich sliall not 
increase tlie Mortality in Gaols, and yet be found to add so much to the Sev(iriiy of 
Imprisonment as to make tlu* Punislinient greatly dreaded, then, in lieu of a Reduction 
in the Tonus of Imprisonment provided in the Code, a Ib^duction might, 1 believe, safely 
be made fro^u tlie more limited Terms here proposed ; for a really severe linjuisonment 
of a few Years, if attainable, wouhl, I am coiiviueeil, be found tenfold more etlicacious 
than doubles the same Length of Imprisonment under the ]>resont System, esjuicjially in 
this Presidency, wliere the great and paramount Object of rendering lm])ri.soiiment 
formidable to the Criminal has lu'en of Jate Years lost sight of, in Attempts <0 convert 
the Gaols into Manufactories, with the view of making some ])alt»y Addition to the 
Revenues of Government. 

1 throw it out Ibr Consldei'ation, whether ilu^ Eflieaey of Tni[>risonin('iit might not be 
heightened by the total Seelusion of the ITisoiier from his FjimiJy, and by oxelndiiig liim 
from all t^)minunicati«)n, not only with Relativts and Friends, but from all others but 
Prisoners, during liis eiitirt* lm])risonmcnfs wlaui short ; Ihis to ])e eHected ]>y w<u*king 
Iiim only in a Yard suri’ounded by a dead Wall, to wliicli there should lie a coMuijd Way 
from the (iaol, ami so o]*<h‘iing his [..abour that <lm‘ing his wlh>le Imjaisonment he 
should s(‘e nothing but tlu' (Jaol Wall ami llie working Yard. 1 would also, to I’eiuler 
the Gaol irksome, subject liim dining Uuj lust Six .Months of liis Term of Imprisonment, 
to severe extra Labour and Rigcnir. 

There is One Portion of this important Clause^ wldeh a))pears to me to ticcmI 
Correction. The Right of private Defence is de.i^lared not to extend “ to the inllieting 
of more Harm than it is vere^^mri^ to inflict for the Puriioses of Defemjc/’ Tliis I 
consider too indidniite, and it is not aided by the Illustration H)), that A, a powerful 
Man well armed, defends his Property by killing an unarmed Roy. Tlie Illustration 
shows, not merely that A inflieted “more Harm,'^ it may be but little, or by some 
Degrees, “than was necessary,^’ Imtsucli as was obviously and wantonly unnecessary ; and 
tJie Delinitioii itself should, I. think, be confiimd to tliis (.lass of (kises. At j absent ihci*e 
is too much Uncei'tainty in tbe ]jaw. Judges must difihr grt‘atly wlmn tliey have to 
determine the Point “ that no more Harm than nceessary was done. I would make the 
Line broa<ler and stronger, and would sugge.^t ihat tlie Clause should run in theso or 
similar Terms : — ’j'Jie Right of ]>rivate Defence in no Case ('xteuds to tbe inflicting of liann 
manifestly and clearly unnecessary to inlliitt for the Purpose of Defence. The illustration 
in the Code w ill then stand. 

Thirdly. Mischief liy Fire committed “on any Ihdldiytr/ or Tc/zf us(‘d as a Human 
Dwelling.’' 1 merely remark, in this Place, ihat the (.k)de iiore, as in <itlier Phutes, 
draws no Distinction between the Gocliawan’s or Vagrant's Jlut or Tent of a few rude 
Bouglis coviired wdtli a (kanhy or Mat, and the permanent iJwelling. This is, I think, 
a serious, Defect, and may lead praclie^ally to great Injusiiee, to severe and arbitrary 
Punishments wholly dis}>roportionate to the Oflence, and not a<la|>ted to tin* State of 
Society. J would not give the Person nbu dwells in a Tent oi* in an open Hut the 
Right of slaying another in def iicc of such Pnijicrty, wliicli, if destroyed, might be 
renewed with jiossildy a Hours Lalami’, or at the (k>st of a few Anr.as, and fi'om 
which, even if set ou tire, the /v/rcss is hn'm^diotr. 

Clause fli. “1“ Will not this (ylause o]»en the Door U) malicious Prosecutions, unless the 
Instigation bo conliiieil to some overt Act similar to those given in the Illustrations, and 
the clause run, therefore, in this Ek»rm ; — Wlioevtu’ previously by any overt Act abets any 
Oflence by Instigation, &c. 

Clause 97. This (Taiise needs, I conceive, a slight. Alteration, to prevent its including 
a Class of Cases it is not intended, 1 imagine, to include. If we substitute in the 
Illustration (C) Murder for Robbery, it would folltiw that ()fliecrs of JMlice, like tho 
Loudon Police Officer who i-einained at the I3(»ttom of the Stairs to allow tin*, Per|)eiratioii 

♦ Tho Right of private Defence in no Case extends to tlie inflicting of more Ilarin than it is 
necessary to inflict for the Purposes of Defence. 

f Whoever previously abets any Offence by instigating tbc Public generally, or any Number of 
Class of Per.9ona exceeding Ten, to the Commission of that Offence, shall be punished witli Im- 
prinunment of either Dcacriptiou for a Term wliich may extend to Throe ITeara, or Fine, or both. 
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of a Murder a%>ye to secure Forty Pound Blood Monejr, should 

illegfj Omission to interfere at once, iw he bound to do, to prevent the CSriniO. ’ . 

It is clear that the Officer in this Case, however indefensiblo his Conduct^ and although 
his Omission piHjbably led to the Murder lieing actually per{>etratcd, yet was not lu^. 
league with and iiad no Intention of favouring the Offenders, which is the Essence of the 
Ofteiice in tliis (.lausc ; but his Act no vert I lel ess falls apparently witliin the Definition 
of ‘‘ cf/r//////,’’ by an illegal Omission in the Oomraissioii of an Ofienoa If there is this 
Defect in the ( 'hiuse, it may 1m‘. r(‘iue(li(!d by substituting with the Intention of aiding 
and favouring the Offender in tlit‘ Coiniiiission of that Ofibnee/' 

Then the Illustration also would, in lieu of facilitate the Robbeiy, have, ^‘favour the 
liohb(Ts and thus Acts or Omissions, such as those of Spies joining with Gangs, and all 
Ojiiissions pro tempore which, tlinugh tlu'y may aid tiio Oominission of an Ofiena%*are 
not done to favour the Otibudei*s, hut the j-eversc, would bi5 excluded from the Operation 
</f this (_'la.us(c 


if there is any AN'eigld in tlu* Ohjt*otion liere raisc^d, it may tlioji perhaps be ne<?eawirv 
to reconsider the wording in ( L-mse Mi at tlie Head of the (Jh!i]>ter, ‘‘ Thirdly^, <Sbc,," 
wluuv in likr Mnriius* (!i<; illegal Omissitui should be deliiicd as (bme, ‘‘not to aid the 
(Jommission of the onbiiec/' but to aid or favour the Offenders in the Ootnniission of 
thg Oilbncti. 

Krom tlu^ Terms of Glauses 118, II 11, the Wotds “Soldier,’" “Sailor,” would appear 
to he confined to Men in the Ranks, and couseqiieutly, if the Assaulf-, tlie Alntiny, or the 
l)e>s(‘rt.ion, was the Act of an Oiii(*iU‘, the Party previously abetting would not be 
punishable. 

It is possibly oiily intciuh^d to provide for the Casas of Da; 1ow<t Grades of tlie Army, 
as all that is praetic-ally necessary ; but it migid still ])e well to define tlie Ttjnns 
Soldif'i* or Sailoi*, showing which < -lasses of Militaiy and Abival Men they include. The 
Illustrai.i<m to Claust* I tends ;ds(» to show tliat tlu^ eomnaui Man in the Ranks, and 
IK) other, is intended hy tl)(‘ Word Soldier, and it will tlu‘n follow tliat to wear the Garb 
of an Oflieta* vvifh tiu* Inttntiou to maki'. otht*rs believe that he is such Ufiiccr is not 
pUJiislifJjh* under ( ‘lause. llid. Is tJiis the Tnlentiiui of the Law ? 

Ap]u*oving gi'iu'rally of these Provisions, I eojisid(T them, as T dj> Regulation IJ I. of 
1881 of ih<‘ Madras f ‘od(‘, uiiwl.s<‘, and a. great Souret* (►f ( )p[avssioij , affpliad to 
Jtljats assiMubied to 3't‘sist unusual or lu^avy lni]>osts. It is the only Motle by whicli tlie 
Ryots can, in tlu* ])resciif CireumstaneA-s of Soeii'ty, infliieaiee tlie public Authorities. 
They have no direct Ae(H‘ss, as a llody, to t.lu* contrcdling Authorii/u‘S ; and if the Collector 
of a Province, who may )»• (‘iiforeing tiui most ruinous Imposts, is at libirty to construe 
any Assembly to (ppose hi.s Measuns us an Attt*mjit to overawi' him in liis public Duty, 
the Pe-ople are <lc]irivcd (.fad Remedy a, ml Hope of Rotlress. Unless, tluirefore, the Ryots 
are armed, and use Violence t«) Indivnluals, flay should not, iu iny Gpinion, be held 
guilfy^ of Ri(»(ing. Tlu‘. Ttaidency of the l^aw iu tliis Pa^sidenoy, where the C-ollector and 
M iitffHt rair is the .Imlge iu hi.s own ( ■a.u.s'e as to what docs or d(»es not ovcniwe him, is to 
prt'veut all E\]U’t‘Ssi<>n of public Keeling, — an Kvdl of great Magiiitinle ; and there can 
l)c no Medium, whilst this oppres.sivo Law exists, betvvc'en unlimited 8ubiuis.sion on the 
Part of tlie Ryot and Rchellions such as wc liave lately st‘en in Canara.. 

The Provi.si<UH of this ( ‘haprer, a.s made a])plical)le to M(Mi placed in Gtlioes of the 
highesl IVust and Res]M»iisibilitv, are (piestioua)jle. T tluuht iJie Policy of subjecting such 
Men to any further public Penalties for Malveisatioa than .l)ismib.sion, with Ccinsure and 
Disgrace. 

It must, T conc.civ'e, <legrado tlie Olliec, mid tin* whoh' ( 8ass of OlHeers, and low'cr the 
Stan d;u‘d of public (‘haraeter, if tliey are to be restrained by Penalties like those here 
jirovided. 

TJie :inipk' Ib^nmneration, th** Ksi/imalion of Society, and the Lo.ss of these, wui, it is 
admitted, alone maintain the Skiiulard of juiblie (^laraeter ; and nothing, I am.Batisiied, 
vrill be tulded to t hese Smiittions, unle.ss the JVnalt/ie.s are vtuy severe. 

The Removal of a i Jritisli Ueshhait at a. Kon ign Couii, guilty of Malversation, from his 
hlgli Post as RepreseuLiiivc* of tlu^ British Government, to the (Vumnon Gaol (see 
lliu.stratloii ((‘j at t]u‘ .ll(‘ad of Page. “7j, ivill onlv ])rove injunous the public Interests, 
iy degrading the ( )jlicc. Jt w< add be better, T sliould say, that he be dismis.sed with 
]>u!)lii* Igniniony, and hi- 1 k'gr.hlation ami Punishment lell soltdy to Sooie.ty. In like 
Manner it v ill not uphold thr Jmlicial (diaractcr, hut, on the contrary, must imid greatly 
to its Deterioration, both in the Kurojicau and Native, If, as provided in Clauses 14:i 
and 14“>, dmlges piedding over (^^urts of great Trust and Power may be brought an 
(h'tninvdfi nil ( diarges of ihe Nature contemplated in these Clauses, and sent to the 
Conmioii Gaol for Gm; or 'Fwo Years. 

^The Argumniits tin* Commissioner, s have used resju'cting Penalties which consist in 
degiading Kxjiosuve Ac. ('Notes, Page 12,) a]>]>ear to me to a.pply to the (Aises under 
(kmsideration ; for i b(‘ Imprisoninent ]»n)videil in these (Causes of but One or Two 
Years would Im* a mere* Sul >j(*et of .Mockery to “ sliamelcss and abandoned Men/' but 
wdien inflicted on Men “ wlm have filled ihe higliest Stations, and maintained respectable 


^ Aids by any Act, or any illegal Omission, the doing of that Thing. 





ttiote odious to the; Public tlian tlib 

very OS^hea ivliich'it was iAtended to reproas/" ' 

T'Afti toduoed to believe Avoiild bo realized, espmally in the (Jase of JNaiives of 

be taketi from their Soat« as Judges, and 
to the Favour or l>isfavour of a Partv 


FMttiJy aAd great I{ei»i>ectability, Avh might be 
imbrimmed, for some even trifling Tri-egularity 


Iwore them. 

The Result would, 1 fear, be that such Men would avoid Ojiices which might subjeci 
them to such Degradation f/r Acts wdiich would indeed cu!pahl(\ hut which would Im» 
amply provided against by simph^ l>isinissi(tn. 

Tliesc Observations 1 intend to a)>ply almost entire}}" to ilic provid(‘d 

for several of tlie Offences <lc.scnlu‘d in this (Jhajdi'r. Fine 'uo/ coinmutahle hy Tin- 
priftonment, hut rccoveralde at any Time, lies open only in part to tht* sjmn' ( )hj(‘cliojis. 

In Clause 14.*!’^ we have tin* Judge made aimaiahh* also for eveuy Oeparliire from the 
Law of Procedure. If lui disolnys a l)ireef.ion of no moment, oi* One of the greatest 
ImpoHance, lie is alike op(‘n to a, l*rosceutioii. Tli(Tt‘ should he some Distiiirtion, ] eonei'ive, 
made (Clause 147). If no Injustice lais been done to any Individual, J sliould (piestion 
the Necessity for making ihr Act of “ trading” piinishahh^ hy lmj)risomne,nt. 

Clause 141). It rhight peihaps Ik^ found in Practict*^ safer to ])i()vide, that, “if lu* h(‘ 
paid hy Fees,” not (‘xeeeding One 'IVelfth of Ins <n}‘)iuul Fees, tlnis giving Cm* Month’s 
Fees on an Average. At present it stands, “ F(*(‘S rt‘(M-,ivt*d in some One Month,” ami a 
Month of extraordinary high rie(ioi])ts might taken. 

Clause l()l. In Ih’actici* it has always a]»(u‘,are.(l to im* that th(^ Signnttirt^ of th<* 
Individual liiniself to a Stabanent inadt* iM-fore an\' pul)li<‘ Authority is almost an 
unnecessary Form, when such SlateUH'nt is attested hy tljo ]aihlic Oflicer. 1 sliouJd liold 
it quite nnnocessary to imjiose any I^malt}', iMyomI a very trifling Firn*, tor the ih'fnsal to 
sign, ami sliouJd declare the Attestation alom* (»f th<* pnlilic Oflieta*, ae(‘oin]»anie<l hy a. 
Note hi liin oirn JIiuhI, that a. Part \' |•<‘f^se(l or d(‘clined signing tin* 8tat»‘ment., to h(‘ a 
sutlicieJit Autlicntient.ion, ami that the Skt(.(‘i.*icnt, ^o att<‘st(Ml, should ]iav(‘ tlie same 
Validity as if it had !)een dnl v sigiKMl hy tlu* Part}'. 1'liis W’onhl take an ay tin* Ncce.ssity 
of a Penal Enact nuMit, 

(Jlause l.bO. I liava* for a long 'fime ctutsidt'rod the existing Pegnlat. ions in respect to 
Perjury as ]K>t a(la])te(l to the State of Morals ami S«)eit‘t} in India, 'fhey are a imTe 
Roilection of tlie English Law on lh(‘ Suhj(‘et, hy wdiich tliethime is viewed in a peeuliar 
liight, as tht* highest- ( \uitem])t against a (^»nrt of .lusth*e. an<l deail. Avilh aecordingly. 
Till* Law in England, nior(*(»vcr, Avhich Aisils tlu* ( dfenet* witli ])i*i*idiar SeAa'rity, is in 
enti^^ Unison with tin* Feelings and the na»ral (Nuidition of tlu* People. 

Tlie ModifI(*at i(»n of tin* iwevions Law propo.'^aal in the (NmIo, hy A\liieh Perjury is dealt 
AA'Uh on its oAvn M«i’its, ami wliieh annexes even 1’ransportation li»r Life to (‘(ataiu 
Crades of the t )t]ene(‘. is a great atid valua)»le lm]>ro\'<*nient, in Principh* ; Imt it dors 
not ap])(‘ar t(» im* that the Princijile is carried hv any inea.n.^ I’ar enongli in (he descending 
S04tl(‘, 

Tla' (h'iine aj)])Cars still to he A^icAved with Fnglisli Eyes, ami \ is?lt'(l aeeoidiugi}' with 
iieaAW Penalties, thongh in the Notes (Pag<* -II) it is aeknoAvlcdged that direct, Peijni’y 
<loes little Harm in India compared Avith a\ hat may l>e edisded )>y it- in Englaml. it is 
not ap])ar(*ntly snlliei(‘ntly home in Alind that we h,*i\e no Oath hyA\liieh avi* can hind 
the Conscience of tin* Ilimioo. He (hu'S no \dolation, 1 Im'ivI'oia*, to his ( Vaiseii'iice in for- 
swearing liims(‘ir. and lie neither does nor can lu* ])ereeivc and h-el Avith us tlie Enormity 
of Perjury. Hv I his ( 'lausi* (1!)0)'[* tlie heavy l\ nalU of the old Law in a greatv 
Measure r<'iaine<l (Avitli (lie \er\' valuable Addition of Fine}, wind In r tie* Perjury has 
l)e(‘n (‘ommlltcd in tho iviv'utl or in a \erv inqxndant Case, .ami tlu* md-uval and 

ii(*ces.sary ( \'nseijiienc(' is, tliat the (^)nvietions will jilw.ays la* extivinel} limiled, and the, 
Prosecutions, as heretohire, few. IVrjury, therefore, it may he predicted, w ill eontinue 
uniihatcih, umh‘r a. (.^odc Avhich annexes the.se high l\‘ua!lics. 

The Interest of the Community Avould, I concede, I k* hi*tter ser\cd hy lowi'ring the 
Penalty of tlu^ Offciicc, and enjoining frequent Prosecution. A iMaudieial Result ha^, i 
Ixiliovc, alAV.'iys followed Avlu'mnar this Ex peri iru'iit has lu'cn (ried. Capt.ain PottingcT 
states that ho liad hy this Means so eouqiletely repressed the Otibiu*** ‘'that he did not 

recollect a single Instance of IVrjury having cccurre<l hcfoiv Jiim in Six Months.” 
Judicial Selections, VoJ. IV. Page 4al. 

(douse U);j. jirovides only a Penalty Avhere the franduleid. Claim is S(*t up to prevent 
Property being taken in Execution of a D^rrec of a Court of ,lustice. I sei* no K(‘a^on 
for contining the Pule to Dccrec.s. The Clau.se sliould }»rovldc alike fnr ( \‘ihcs vvle n* 
Projierty i.s taken in Execution of a Decree (^r 'In jivrsninicc of nnjj Onlcy of <t Con if of 
Jvafloc. In (Sis(‘s AAdxere Orders arc is.siied on MtJions, not on D(‘crecs, for taking 
Property into the Posseasiou of the C!ourt, Parties Avho ma} ]>vcvent tlu* due Ext*euti^)n 


* Whoever, being a Judge, for UTiy I'urpose of Favour or Disfavour to any Party, disohuys any 
Direction of the Lhav of Procedure, shall be punished with simple Imprisonment for a Tei'in which 
may extend to One Yoai’i or Fine, or both, 

f Wliocwer gives or fahricates false ICvitk’UCe Miall, exeept in tlie CuvSc horein-nflcr exei ptcd, he 
puniwhed with Irojinsonnient of either Deseriptiun, for a Term avIucIi may extciul to Seven Vear.s 
aud mmt not losa than One Year, and srludl also be liable to Fine. 
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of sTiai 

of Justice as much as those who so act after s X^eoree has bm paaaed< B is" 

I think, that !^ovision should he made far the one Class of OatM ad for the ’ 
Clause 196.* This Clause is of the first Importance to the due Admimstration of 
Justice in tlie present State of Society in South India; hut to be , effective it mutt he 
enlarged It was an Evil of frequent Occurrence in Tanjore for Parties to introduce into 
ju$t Suits as re^rds the chief Litij^nt the Names* of Parties as Defendants and even as 
Co- Plaintiffs who had no Condbm in the Suit, placing all their Property for the Time 
being in Litigation, greatly to their Detriment and Annoyance. This Case does noi 
appear to be provided for by th<t llule ; neither does this Clause provide for those Cases 
in which the 'Suit is wholly fictitious — not instituted for the Pur{)ose of Annoyance. 

In Tanjore, for instance, it is not infrequent for an Individual possessing Landed 
Property, on entering into Partners) dp in Trade, to set up some Defendant, or a near 
Relative, to institute a Suit for the whole of his Property, The Clai^i of the Plaintiff is 
admitted by the Proprietor, the Defendant in these fictitious Suits. No one at the Time is 
injured or annoyed. It is only in the Courao of Years, when unsuccessful in his Specu- 
lations, and at flie Time his Creditors press their Claims against Iiiin, that the original 
Plaintiff, the Man of Straw, appears,— not with a naked Claim, but with a Decree in his 
Favour, adjudging him the whole of the Defendant’s Property. This Property, he will 
acknowledge, ha has ;|^vertheh-ri8 left the whole Time in the Defendant's Possession ; but 
he pleads liis Right^dcr a Decree of Court. To jmt down this, and similar abusive 
Use of the Courts of Justice, I would strongly recommend that the Clause should be so 
framed as to include all Classes of fictitious and fniiidulent Litigation. It might run 
thus:-^*‘ Whoever fraudulcjitly institutes or becomes a Party to any fictitious Suit wbat- 
ever shall be,” &;c., as in (Uause 196. Or thus : — Whoever, for the Purposes of Annoy- 
** ance or Fraud, institutes or v:Uf(dly becomes a FaHy to any Suity knowing that there 
is no just Ground for such Suit, sluill bo punislied with Imprisonment,” &a, as in the 
Clause. 

To the Explanation I would add a Note, that, ‘^altliougli a Suit may be just as respects 
some of the Parties, yet if it is clearly fraudulent in r(‘g.ird to otliers it may be dealt 
“ with as fraudulent.” 

I shall only repeat here, that Clauses 284, 285 arc not, I think. Matter for a Criminal 
Code. It would be far bettor to leave Parties to S('ok Redniss for any Damage they 
may sustain by a Civil Action. What End, 1 would ask, is answered, so far as the 
Public is concerned, by upholding tlio injurious and unnatural Brahminlcal Privilege of 
Caste ? Sui)poso a Brahmin does lose Caste he may have his Remedy by a Civil Action 
to recover ilu) Amount necessary to procure liLs Reinstatement, and Indemnification for 
his temporary Loss. WJio also is to delino what will cause the Los» of Caste? Swallow- 
ing Heeif Broth iiiny bo sujqwsed to do it in Bengal ; but is such the Fact. And is not 
this an Infiingemeiit only of Caste Rules, to be atoned for by temporary Penance and 
ceremonial Observances (Mautrams)? In Practice is Loss of Caste incurred by any Act 
short of Conversion to anotlier Faith, or coliabiting with a Pariar ? 

These are Questions preliminary to any Decision ; and how is a Criminal Court to 
receive Evidence and determine these Points before it passes Sentence ? It is idle to 
appeal to tlie written S;uitras. Tliey have long fallen into Desuetude. Various Tribes 
of Brahmins, the Caiiaresc, for instance, perfonu Sacrifices, and engage in other Practices, 
an Abomination to others, and Usages contrary to Caste in one Place are freely practised 
in another. In Southern India no Fisli is eaten, as pre.r.cribed. It is a common Diet of 
the Brahmin on the Ganges. Is the Pariah of different Grades or the mixed Classes 
protected by this Caste Law ? And yet they have their Distincrtioiis and peculiar Privileges, 
as dear to tliem as their Privileges an) to People of Ciisto. 

The practical Necessity of these Clauses should, I think, be very clearly established 
l>efore they are allowed to form Part of the Criminal Law of the Country. 

Clauses 301 and 303. It would be well, I conceive, if some Rule were laid down 
which should di-stinguish (.^ises wliere Persons guilty of voluntary culpable Homicide 
may be comj)arativoly but little to blame from Cases which come within a Shade of 
Murder. 

The Provisions, as they now stand, in the Case of Manslaughter and Homicide in 
defence, are, I think, open to the Objection that the same Measure of Penalty may be 
inflicted on the least as on the most aggravated Case ; and all is left to the Discretion 
of the Judge. Is this Latitude necessary or expedient ? 

Clause SOfi.f The Inducement to commit the Offence hero pointed out must be in the 
ordinary Course of Events so exceedingly slight that it scarcely seems necessary to place 
the Offence on a Level with the most atrocious Murder, and annex the Penalty of Death, 

• Whoever Iraiululcnily, or fur the Purpose of Annoyance, insHhtfes any Civil Suit, knowing 
that bo Im Ground to t/tj/Z/u/c such Suit, shall be jwnished with Imprisonment of either 

Description for a Term which mav extend to One Yc.ar, or Fine, or both. 

t If any Child under Twelve Yeors of Age, any insane Person, any delirious Person, any 
or any Person in a State of Intoxication, commits Suicide, wlioever previously abets by Aid dm 
Commission of such Suicide shall be punished with Death, or Transportation fur Life, or rfgbmis 
Imprisonmeat for Life, and shall also be Uable to Fine. ' 



>{ 'i*'y 


ki Ji I^Wbly b6 found, a ]iM Penalty thaa Peath would 1)$ 

to ibe C(X(nmmon of the Crime 

Cltoee A simila|^Bemark applies to this Clause. I greatly doubt tlie Necessity 
of oadi beary P^^nalties to repress the Offence. Five Years Imprisonment, where Fine is 
ImpOied, I sbotdd consider ample, and better adapted to the Character of the Offence in 
the existing State of Society. If tlie Rule, “to do an Act ((ylmisc 24) denotes Omission/' 

13 to be applied largely to tliis Clause, it will require groat Modification, in my Opiiuou , 
for the Instances of Suicide which might be prevented by Persons aj*e numerous, and 
at present they have not the most remote Idea that they are acting cTiminally or abetting 
a penal Act by such Omission. Tliey ought not, tliercfore, to bo lialfie to the heavy 
Penalties here provided. 

Clause 312. This Clause ajipears to mo to confound Offences distinct in themselves, and die causing of 
which should not bo visited liy a like Measure of Punishment. Miscarriago. 

The high Caste young Widow who to liide her Shame shouhl at the Risk of Life 
cause herself to miscarry does not, under the peculiar Circumstances in whicli she is 
placed by the Institutions of Society, commit an Offence in any respect of like tk'iminality 
with the Seducer of a young Oirl or married Woman, who to cover his Crime should cause 
such Woman to miscarry. Tlie Offences arc so distinct that I think separate and special 
Provision should be made for thorn. In tlie one Instance a Penalty of not less than Two 
Years would only meet the (.^aso ; in the other, a trifling Punishment, in addition to the 
Degradation of a CriminalTrial, would bo auqile. I uiut‘1) doubt Policy of providing 
heavy Penalties for the Repression of the Offences of causing Miscarriago by the Woman 
herself whilst the barbarous Institutions of tlio (Nuinfry create the Offtmee. Let a Remedy 
be applied to the Root of tJie Evil, — the Ro-marriage of Widows bo sanctioned by Law, — 
and the heavy Penalty may tiion be enforced with Advantage to So(*iety, otherwise it will 
avail nothing. My Experience would also lead me to ]>ropose that Miscarriage .should be 
defined. I hare known groundless and false Charge.s of this Nature brought, and the 
Parties exposed to the I’ain of a (‘liniiiial liivi'stig.ition, when then' was no Evidence 
whatever as to the F.Mstence of the Fo'tus, and it was not establislied, therefore, that 
the Woman was with (jhild, or that tliere had lieen an Abortion “ Every Woman 
being with Cliild" may ojien the Door to vexatious Accusations. I would throw on 
the Accuser the Onus of estiblisliing in limine that the Firtua was distinctly formed, 
and manifest on its Abortion, liefore tlie (diargc of can ing Miscarriage should be tiiUr- 
tained. If this wius not alleged in ih(‘ Ciiarge, it should not be held that “the Woman 
was with Child." An Explanation might bo added tliat to Ik* wotli Child, in the Eye of 
the Law, the (Charge must allege the Abortion of a Fodus fully fonned. 

815. First. — To Emasculation 1 w^ould add, or Injury to the Membra privata. In this Cf Hurt. 

Country the Enormities which a[)[)ear in Cas(‘s where J>aneing Girls have been Parties, 
and in Robberies where the Object lias been, not to injure, so inucb as Iti force through 
Fear Coufession of concealed Property, a])])oar to me to require this Addition. For 
whether the Wounds or the Injury actually n'cdved are trilling, and do not amount 
to Hurt, as defined under “ Eightlily," this Act ouglii still, T tliink, to be repressed by 
severe Penalties, ns peeuliaidy ofl’ensive to the Fei*lings of the Party iiijurt*d, as well as 
most dangerous, tlie slightest Kxce-.s causing the severest SuHering. 

Seventhly. Dislocation of any Pone otlier than a Tooth. 'I'liis wmuld not pro\ido 
for a Class of CVe-i wliidi Cvime before me in the Nortin'iii DiMsion, where the 
Sufferers had the 'iohole of their Tedli forcibly n*rnove<l ; and 1 am not clear that 
the Offence could be brought under any of the jirior Provi‘'ion.s. 

To meet the Case 1 wmuhl suggest an Exjilanatioii, to the Eficct that the Removal 
of the whole or the greati’rPaii of tin* Teeth, pcTinanently wi'akening the Powers of 
the Jaw, does not come within the Prorision for “Fracture or Dniocation of a Bono 
other than a Tooth," but under the proc(‘ding Head Sixthly. 

Clause 341 f It deceives, I concen<% inueli Consideiation wliether tliis Enactment is Show of Assault, 
adapted to tbo existing State of Society, unless some special Damage or Injury has 
been sustained in consccjueiiee of this Show of A'-sault. It would be better to leave such 
Acts unpunished than to open so wide a Door as this Clause must to frividoua and 
vexatious Accmsatlons. 

Every Bazaar Fracas, where the Parties are loud and angry, is ac(‘ompanied with 
abundant Ochtures and Show of Assault ; but it appears to me, nevert]ie]os.s, on Prin- 
ciples of general Policy, inexjiedient to encourage a Resort to the Criminal tJourta in 
these and similar (hases, unless some special lliu’t or Injury has ensued. If a Party 
i$ of tliat Rank and Estimation in Society#tliat any Prep.nratioii or Show of A.ssault 
degrades liim, he may have his Remedy by (hvil Action. This I am inclined to b(dieve 
a better Course tliau to make the Act of Show of Assault, as it now is, in all Cuso'<, 
a Crime, • 


If any Person commits Suicide, whoever previously nhets by Aid the Commission of such 
Suicide shall bo punished with IniprUonmeiit of either Description for a Term wdii( h may extend 
to Fourteen Tears and must not be less than IVo Years, nnd shall also be liable to Fine, 

+ Whoever makes any Gesture or any Preparation, intending oi knowdiig it to be likely that 
Gesture or Preparation will cause any Person present to apprehend that he wdio makes that 
(^tore or Preparation is about to assault that Person, is said “ to make Show of Assault," 
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Clai3i9«) 851.^ Ji ini thiuk desirable also> that tl^re t)6 & iradliir 

anueas^d to this Clatise, that some Damage or Hurt has ensued from the AssMt 1 
do not consider nn Individual who may luse Bome highly insulting ^ithet to aiiother» 
and is taken l)y the Aim and sliglitly shaken or pushed on One Side for Ids Imperti- 
nences, to drag the Psuty lie has insulted before a Criminal Court, and there 

convict him of mi Oftenee. To authorize the C^riminal ,Accusatj6n, he ought to be 
required to sliow some liodily Hurt or Injury, and if he has received none no Oflenco 
agaiii.st him has been eominitteil, for the Party can scarcely lie held to have taken 
the LaA\' into his own Hands to an Extent which ought lor the VVcll-boiiig of Society 
to he jvjuvssed 

tdausc 3r>y,f Fourthly. I would not restrict this to the (.aso of married Women 
ah)iie. Slave (5 iris, an< I oilier AVomen, w I lo, from the Institutions of the (country, may 
not he lujuTied, hut wlio {‘ohalfit with One Man, and whose (Miildren are recognized 
as liih Iiy tlie Fatlier, are cijually entitltnl to iVotcction. 1 would add to this Head 
the Words, or with w hoin alone she cohahits." 

Exception to Claine :h>J)4 I <loul)t the Pro])riety of tliis Kxce])ti()ii. The early Ages 
ut which ObiJdnm are manied, and ar<' in the Eye of the Law Wives, makes it 
necessary that- Protection .should he given to them hy the Law till they are of Ago 
to resi(h‘wdtli thi‘ir Hiisliaiids. Tlie Case is not imaginary. I rcmiemher a Ciise of 
forcible Violation, and great Injury to a i^liild, in tlie Masnli])atam District, where the 
Oftender was tla* Hushand. To the Exee])tion 1 would add the Words, ‘‘if she is of 
Age to I'C'ddo wdtli him.” 

Cdause :!(>(). 1 can st‘e no sutlit‘l(*nt Croiiml for tlu* Distinetiun drawn hetween Kape 
and unnatural Olleiices, as in Clause 3 (Jl\ nor why the Person and Chastity of the 
F(‘malc should he protected only hy a Pmialty wliiidi cannot e\ei*ed Fouric‘en Years 
Imjiiistninaait, and maj he luit Two, whilst the Ahiise of the Person of the Man may 
iij\oI\(‘ I inpi isonnamt fir Lite, an<l canmd he Je.'.s tliau Seven Years. TJie Woman is 
a.ssiiredl) (‘iititled to (‘(juai Protei'tion with the Man; and it would not be rare, 1 
imagine, to lliid Women of (hsti% hy whom Diatli would he eonsi(len‘d a h‘ss Evil 
than tli<‘ Yiolatioii of tiu'ir Persons hy some Low-enstt* Fellow. In a Society so con- 
stituti'd, the Olience of Rape should, I am of opinion, he visitable with the higlier 
Penalty of Inqirisonmenli for Lift* ; ami J can ]iereeive no good Ihuson for so low a 
penalt y as Two Years. If Pa]>e at all, it must nuTit a higlaT Penalty. This ♦large 
Range of Two to Fourteen Years ill the (\a.se of an OtJ’eiu'e not eapahle scarcely of 
Degri'cs, for litliei tluTe was or there was not a Jorcihh Violai ion, goes rather to meet 
Casi's of Doubt as to the Fact than Higni's in the Otlence. If the Faet of a forcible 
Violation was fully t‘slahlislu‘d, I can ]»ticei\e no Cronml, even if tlu' Woman was 
without (liaraeti'v thj* Itsseiiing the S< eunty of Pm’son. Tf it was not (‘stahlished, then 
there was no Ihipt', and h‘t it 1m‘ dt'alt v\ it Ii a(*eor<rmL>ly, as Assault, if llionght projier ; 
or Ac(juittal is ]M*eferal»h‘, if th(‘re is the sliglit(‘st Doubt of the Faet. 1 w’ould strongly 
advdsi', tlierefure, that the Penalty he as liigli in tlie Case of Rape as of unnatural 
Ctfeiiees 

danse The Provisions of lliis daun* do not aj>pear to me to Ik* framed wdth 

siillieiisit Jh'i'ai’d to t!u* Ihihits <if So(h‘t>. ‘ Any Ruilding or T(*nt used as a 11111111111 
Dwelliim,” iiielndes ^Jhoiisands of Mud or Hamh<K» Huts, with nothing hut a Oiuss 
or ]\l at Door, wholly insecure and un])r<»t(‘cted. J think a Djstinetioii should he drawn 
b(*twe(*ii such Dwellings and ot 1 it *rs (»f greater Solidity, ami duly stsMU’etl. 

I'ht'fl in the Om* hy'l’wo or more Persons ought not to Ik* Huhjeeted to long and 
st‘vert* I mprisoimieiit, unless tht' Thii‘vcs art* old Ollemlers. 1 luiVT known st'veral 
(haminal Coast's w hert* Tyvo PtTsons liave eoinmitted '^PIuTt of some trilling Article in 
One of IheK* iiist*eure Jluls, vvh(*]-(‘ J shouhi consider rigoi'ous Impvistinment nncalh*d 
lor, es[)t*eiaJly in the (\ise of Females, ami t*yeii a Moiitii’s Inqu'isonmeut ample for a 
First Offenet*, in eousetpieiiee of tla* Manner in wliieh tla* Pro]K*rty laus been left 
unguarded, tempting to the Commission of tlie (hiine. 

I should limit tla* (danse of Buildings used as Human J)v\ (‘Dings, and for the (distody 
of Property, /f’ell ami i)roperltf s(*eureil, ami add an Illustration ])ointiiig out that an 
ojKUi Shed or Jiut with a Crass or Bamboo Mai for a Door is not a Building jiroperly 
secured. 


AVIioever nsMiults any Person, on grave, 8ce. tsiaLlen IVovoeution giv(*n by that Person, 
filial! be tnnie.lied w’iili Imprisonment of eithei^X*serlption fur a T(*rm wdiieli may extend to One 
Month, a Fine w liieh may exteial to 200 l\upe(*.s, or both. 

■f AVdtli her (Vmsent, wdam the Man knows that lier Consent is given bceaubc she bolievcH that 
iKi is a diHereiil IMtiii to wDioni she i« or belic\cs herself to be married. 

J Sexual Intcreonrse by a Man with lii.s own AVife is in no Cu'^c Rape, 

§ AVhoev(*r commits Theft within any Building, Tent, or V(‘SStil, which Building, Tent, or 
A^esfiol is a Human Dwelling, or within any Jiuiltling used lor the Cuhtody of Property, in puvBuancn 
of tt Con.spiraey in wlueh any Person robiding or employed within that Building, dent, or Vessel, 
and also any IVrsoii not iKjsiding nor oraployed within that Buildiiig, Tent, or Vessel, arc engaged, 
shall be punish(*d wdtli rigorous linpri»onineiit lor ti Term wdiich may extend to Threo Years, 
and must not be less than Six Montbsi and shall also be liable to Fine. 


Chym 
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V Qlgii^ ntpjfefcirs to mo to tbe Offence. It is 

pi?0(ijiB0fy for Rape actiiaUy committed. To induce Offenders to 

;,flb8toiii fijom tiia Peipetration of serious Injuriee when they extort Monc}^ would it 
not be advisable to lighten the Penalty where the Offender has stopped short of actual 
Injuxy, and contented himself with only putting his Victim in fear? 

Clause 379. It is, 1 conceive au Omission in the Enactments on this Head, that a Duonity. 
Distinction is not drawn Ixstween the Leaders, tliose also who are regular Meni])ers 
' of an organized Oang, and take the active Part iji llacoities, and the low Tools, who 
are hired for a Quarter of a Rupee, or a few Annas, for the Night, to swell tlie Mein])ers 
of the Gang. I was credibly informed that in several liistaii(*t‘s of Oang Ko}>bery or 
DiMxnty brouglit before the (h*iiniual Tribunals in Taiijoro the Alaji>ritv /jf the Prisoners 
were low cultivating Serfs got togetlier at a Day s Notic'C, iuiarine<l, wlio would receive 
no Shai’o of the Pluiid(?r, or hut some refuse Article, and a ft^w Annas. 

The effieieiit Penalty bi their Case iny Kx[)erionee would lead me to say would be 
Six Months rigorous lm])]-isoiimeni, and a sound Flogging, 'fo ineaiTcrate such M(m 
for Seven or hburtc^eii Years is only training them for future Criim‘, and bnr<l(Siing 
the Government, wiiliout ttniding iji tlie le;ist to diminish Dacoities, for thiTe an* and 
will be for Years Hundreds of {>o(»r ignorant Hinds who can always be mad(^ Tools (d' 
for a few Annas. 

Ill lieu of the Provisions in the Code, J would ]u*opos(% and I wouhl not leave it 
discretional with the Courts, TranFpor(..i(i<m, or Jm]»rl«oument Ibr Life, or Fourteen 
Years, in the Case ol every Le.ader, ev('rv regnlar Meml.x'r of the (laug, ev('ry Person 
armed with a Weapon eapalde of inflicting J)(*ath, and all who use ])ersoual Violer.ee 
in a Dacoiiy ; but tor the great liody of the Caiig, who in some of our Provinees are 
often mere (\)olies. Six or I'welvt* Montlis rigorous Imju'isoriuusit, and Seeiirity from 
the He.ad of their Village on Release. Tlie Daeoith^s of S«mthi‘rn India are not 
ordinarily like those in Nortlau’ii India. For instance, the Itobbmy of Cuards witli 
Timsure, or of 'I'reasuries, and similar daring < )utrag('s, an^ not known. ll‘ an ai'CMrati* 

Comparison is nrule bit ween the Dai'oit ies which eom<^ IkToiv the Ni/amut Adawliit 
ill (.^ilcutta, and the Fouzd.'irry (hlalut in Madras, the hisiinetioii between the Cfleuee 
in the Two Pn^sidemaes will be eh'arly se(*n. The only Exee])tl<)n I am aware of is in 
the Case of the Hill Cangs in tlu*. Northern t -ire.ars ; for il- is rarely in otlas- Districts, 
and *only in tlie special f-ase of Leaders (as Ap[)oo and (Uuten), that J>aeoities assume, 
ill this Presi delay the* same (haracl.er as in Jhaigal, ami b(>come tla' Seonrgt* of the 
(\iuntry. 

1 would also not only recommend a. Distinction as to l.h<‘ Ptssons vim CMinmit Dac aty, 
but proportion the Penalties to the Nature of the Dacoity i(,self A Dacoit y in 'fanjonv 
was often eAVs^iiCd by a llody of M(.iiof whom (‘\eutlu‘ Lead(*rs had only Sticks in tlu ir 
Hands, — the others notliing. 

J would draw a Distinction lietween Clang Robbrrit‘s by smh Means, wlscn the*, Otfenders 
are not ])rej>are(l to otter Resistance to any .arnUMi iVrson imr to tht^ Polict*, and thi* 
atroeimis leases in wliieh a (hang come well aiim^d, pr<‘pare<l for Murder and every 
Violence, and both piirjiose and do ri'sist any Force, brought at the Moment against 
thorn. 

Again, I would exclude from Dacoity all Roldieries of (JraJn by Gangs excia-Mling 
Six in Periods of great Scarcity or Famine, ami tre.at such C,as(‘s as Tluft, unless 
committed ])v an organized Gang, .ami not by a. fhxly congregated on tia* S[air of the 
Occasion in ihe Hojie, of obtaining Fooil. 

1 wamld not further treat smh (hsi s as Dacoiiy, altlmugli oilier Pr<»]>eiiy than (drain 
was taken, if it was clear that the rrunu ()l)joet of tla* great Body of Blunderers or of 
the Gang was Grain, though tiny might ]>e hsl on to take other Idlings. 

i consider the Provisions in tlie (Jodi» dihci^tive ns embracing ail Grades of (hing 
Robbery or Dacoity under One Rule, and subjecting them to the like Measure of 
Pen ally . 

Clauses ;>!)(). These. Provisions 1 eonsid.er to be wlmlh' inadripiate to the Olh nee of tlic rcctiivim 
when it has bei^n committed by an lialiilual or ])rof(‘s.sional luavixer, by an Otilee/i* of fctolen Properly* 
Police, by a. Servant of the Party rolhed, ])\ IV.rsons who kin'p Houses of llbfairie, or for * 

the Sale of s]»iriluous Liipiors, when the. Amount is large, or l>y a Party who is known 
to organize ami originate Plans for Ro]»lK‘ry, and habitually lives on l^himler. In sneli 
(^ases the Interests <»f Society ivi|uire lieavier Penalties tJian those pnividu.d, ami they 
should be madii im[)erai ive. 

The Aggravation s]K'cifl<'d in (Clause 31)o, in tla^ C^ase of cheating a Party who.,e 

Interests lie (the (Jheat) was lionnd ly Ba.w or by legal Gontraet to pn>teet/’ t^xists 
equally, it api>ears to me, in (/ases of receiving stolen l'ro]»ei-ty liy \Vatclimeu and 
Guards, and should bt* intnslueed into th(*se (Causes of tlie Gode. • 

Clause -tO(). This Clause ajipears to exclude from Jhiiiishmenl the Ofleuee of ]ioiM>niiig 
a (Mlf, or Two or more Gouts or Animals, uilder the Value of Ten Rupees, (danse 102 

* Whoever commits Extortion by putting any Person in fear, for that l^*rson or for .any otiicr, 
df Death or of {grievous Hurt, shall be punished with Imprisonment of cither Description for a 
Term which may exteml to Fourteen Years and must not ho less than Two Y(‘ar», ana shall also 
be liable to Fii|e^ 

( 26 a.) C c 3 



Chapter XX. 
Of Offences 
relating to Docu- 
ments. 


Chapter XXV. 
Of Defamation. 
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d00a .iaot|>e^ pcotide the 

Qoate or $ Ceiif, Property oI^q of great Moment to the Mau^.hut of vhitdt 

will ^pt probably amount to Three Bupeea The Specification of ** OoMh in Clause 406, 
the Absence of all Beferenco to Animals in the lUustratioidi to Clause 899, have 
given rise to the Doubt in my Mind whether poisoning Cattle is inclu4ed in Clauses 400, 
401, and if not, the Question arises, Is the Offence of poisoning Cattle under Five Bupees 
Value provided for at all? Clauses 412 and 414 lie open, in my Opinion, to the strong 
Objection already made, of a Want of Adaptation to the Circumstances of Society. 
The Grass or Mat Huts of the lowest CLisses are placed on a Level with the substantialj 
secui'e, and valuable Dwellings of the better Classes. The Penalty, considering the Injury 
in the Case of* these frail Dwellings, is altogether disproportionate ; and if, as in Clause 
415, a Limitation is made to deciced Vessels, so I conceive a Limitation similar in its 
Characters should be made in the Cases of Houses. 

Clause 410. It might perliaps avoid Difficulties if the Terms express or implied were 
inserted after the Word “ Contract in this Clause. The whole of these Provisions 
relative to Housebreaking appe^ir to me defective, in not enjoining heavier Penalties 
when committed by or in conjunction with yerviints, Watchmen, or Police Offioers 
bound to protect the Property against whose De})redations it cannot be so easily 
.secured. The Legislature .should csjwially provide that such Olfentlers shall bo visited 
with the extreme Penalty authorized, and not leave it to the Will of the executive 
Officers.’ 

Clause 441, 419. Those Clauses, &c. would render any Party who had in his Possession 
a forged Keoeijjt to the Value of Five Rupees or other trilling yum liable to Two Years 
Imprisonment at the least. I tliink in sucli Cases, of frequent Occurrence, a Penalty tO 
this Extent altogether uncalled for by tlie Wants of Society. If such Documents were 
even uttered as geniiiiio, a Fine of Ten 'J’iines tlie Amount, comniutablo to Imprisonment 
lor a few Months, would juobably be sufficient to elieck the Offence in the.se trifling 
Cases, and afford ample Security to Proj)erty, (is})ecial!y if that Fine, or a Part of it, 
were made over to the Party intended to l)e defrauded. 

Of Defamation. I shall venture a few Ren)arks on the confessedly very difficult 
Question involved in the First Exeej>tion, Clause 170, lliat Tinth is under no Circum- 
stances Defaiaatioii, and conse(pient1y not penal. 

It appears to me tliat nuniberloss Instanees must arise daily in Society where, unless 
some public Benefit is to accrue, Individuals should be protected against the Publication 
of Trutlis most painful and aiinoying to tliein, and where, if not j)rotected by tlie Law, 
they will take the Remedy into their own Hands. The Line I should greatly prefer to 
the Rule in the Code is drawn in tlie rtecoinmendation given in the Note, Page 99 ; and I 
cannot think the Provisions in the Code founded uj)Ouenlargi'd ami Ju.st Views of Human 
Nature. There is proliably nothing more irritating and more harassing to a Mind which 
has most thorouglily repented of R(»me grr>ss Indiscretion, or it may even be of the (3rimo, 
of early Days, than to have it continu.ally forced back on the Memory or on public 
Attention, iu all its Details ; and if the Individual has repented and reformed, and has 
lieen since so living that Society both does and ought to respect him, and can come into 
Court with clean Hands, or a Character, I can sec no Reason why lio should not be 
protected against the public ExjKKSuro of former I’railty, or Cririie, made with no other 
View tluin to minister to a dejuaved Ap|ietite fur Sc.indal, ur to indulge some Malice or 
personal Piqiui. 

It is, I believe, iiece.s.sary, as the Jlumau Jllntl is constituted, for tlie Good of Society, 
that the FolTe-s and Otie.nees of Individuals slnuild forgotten as well as forgiven, and 
that tlieir Peace slioiild not thereibre be destroyed but for some public Benefit. 1 there- 
fore deprecate the Licence given iu the Code to malicious or wanton Attacks on the 
})Grsonal ( niara<*ttu’s of Individual.s, however true, wlio may, through the natural lidirmity 
oi Human Nature, luive done that Avliieli lias /justly laid tlicm o])en at One Time of their 
Life to public (diqirobrium. I might ask, wliat Advantage can result to Society fi’om the 
unlimited Licene.e giveai in tlie Code to every Hireling to publish a true and correct 
Account of tlu; Life of any Woman who had liv’^ed .*ls a Mistress before her Marriage. Not 
only her om-ii Peace but the Peace of her Family would he destroyed liy the Publication 
of such Matter; and if the Law did not, as tlio C()<le pro]»oses, provide a Remedy, her 
Relatives would be led to redrcs.s themselves, ami the practical Result of the Law as it 
now stands would, [ sliould RU}>po.s(}, be iu this and iu numberless Cases an Increase of 
aggravated Assaults and similar Ofiencea. 

1 am aware that the Instance given may be admitted; and it may bo alleged tluit 
the partial Evil pointed out is overbalanced by the general Advantage to Society which 
would result from tlie Law ; but I doubt much whether this is a satisfactoiy Reply, 
coilsidering tlie large Number of Tnataiices which must always exist whore Persons have 
rcjpented, and need Oldivion of the past for tlieir Peaca 

But there is still another Class of Cases, where great Injury may be done, left, it 
appears to me, wholly unprovided for; for Clause 285 is, I apprehend, restricted to 
JVor(to spoken or uttered, and does not relate to printed Matter. I see, therefore, bo 
P rovision in the Code f^nd nothing in the Notes to meet the Arguments affecting tlb^ 
Cia»^ of Ciwes.io which I refer, where Timth, it lioa been said, is an Aggravation raihef 
ilmn ^ if Mitigation of .the 0 A^ tbo Work is : :b 0 fcr^ mei I qitt 0 tej,on. 4hi« Pointbin 
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^ Sulifi^ hx either Langua^. ^Starkio on Libels 

Ppiiiinnfii^ Pa^ LXYII. Noto. 

It i» tl^^ obatea-vod, VTliat a celebrated Orator and Statesm^ Mr, Fox, in his S]>eech 
on that Oeoaaion, admitted that ‘there certainly were Cases in which Truth would not 
Vbe a Justification but an Aggravation. Suppose, for instance, a Man bad any personal 
« * Defect or Misfortune, anything disagreeable about his Body, or was unforiwnate in any 
<< *of liis Relations, and that any Person went about exposing him on those Accounts for 
" * the Pur|>ose of Malice, and that all those Kvils were t>ay after Day brought forward, to 
<< ‘ nudee a Man's Life unhappy to liiniself, and tending to hold liim out as the Object of 
‘‘ ^undeserved Contempt and Ridicule to the World, wJiich is too apt to consider liidivi- 
“ ‘ duals as contemptible for thoir Misfortunes ratlier than odioiis for tlieir Ci*iines and 
‘ Vices. Would any Man toll him, that in Cases of that Sort tlie Truth was not rather 
“ ‘ an Aggravation V The Justice of tlicse Observations is undeniable. The Truth of 
Facts which impute no Blame to a Party, who may neverthcl(\ss he annoy t‘,d and 
^ irritated by a wanton Publication of those F;xcts, can afford no Justification to the 
Aggressor in a moral jioint of view. Truth as well ns Falsehood may be used as the 
** Instrument of Malice ; and, consequently, whore the Object is to restrain such contu- 
mclious Reflections and Abuse by Penal (ycnsurcjs, it would be absui'd to make their 
“ Truth a Defence upon a Chiminal Charge." 

I consider, therefore, tlie Kxception of tlic Law Commission, that “it is not Defamation 
“ to attempt to cause anything wliich is true to be bcditjved in any Quarter," a Rule of 
very doubtful Expediency, and I should prt‘fer seoiiig it tried on a limited Scale before 
it is made the Law of all India. I will briefly notic^c, finally, the Omission of Two 
valuable Provisions of the Madras Rt‘gnla.tioiis, viz., Regulation I. of 18;J2, and Section 
VIL Regulation Xill. of 18;{2, for which T see no convsjionding Rules in the Code. If, 
as I apprehend, Clauses Jo 8, J (50 do not include the ( >ff«Mices 2 >rovidcd for by the Madras 
Enactments, I consider those Provisions, the first j>unisJnng false Allegations in Petitions 
of the Judicial CJourts (Regulation T. of 18*12), the otJier, Pi*evai*i cation or other gross 
Contemjit of Court, 8(‘ctioii V^ll. R('gulation XI IT. of 1882, of great practical Importance. 
They confer upon the Courts a Power essentially necessary in the j)reseiit State of Society 
to check the Attempts hourly made io impede tlie due Administration of Justice; and, 
whatever may be the Objections to them on general Principh\s, they arc, 1 am satisfied 
from Experience, necessary and peculiarly well adn)»ted to Exigencies and Circum- 
Btances of Soutli India. 1 should regnd., therefore, their Omission from the. I'etial Code 
of this Presidency. 

In closing these Remarks, 1 shall repeat the geiK'ral Opinion I have already ex))re‘5sod, 
that the Code appears to me well calcuJaled to form ihe Basis of an higlily improved 
Penal Code for India ; that it is not in its piN Scnt Form sufficiently level with the 
Mind of tlie Native Ofiieers who arti to administer its Provisions, and that for their Use 
it must be simplified ; that (here is oecasirmally Over-legislation and Refinements wliich 
need to be retrenched, and Novelties in Penal Legislatiuii wliicdi slionld not be tne<l on 
the large Scale on wliich the Code must operate ; that with these Modifications 1 should 
rejoice in its early Promnlgatiou as the Law of this Presidency. 

(Signed) J. F. Thoivjlvs. 


Enclosure 9 in No. 7S. 

Abstract of tlie General Oiunions and OnsEUVATioNS on the Code, by the Judicial and 
Magisterial Officers in the Interior of the Alachas Provinces. 

The Reception which the Penal Code has met with from the Officers in the Judicial 
and Magisterial Departments wdio have submitted their Opinions upon it lias been very 
various. Wliile some Gentleuien have bestowed upon it the most uiKpialified Admiration, 
others have viewed it in the veiy opposite Light; and Enactmenfs which have ealled 
forth Expressions of great Applause from some have been very seveiely eensured 
othexe. 

Mr. Dickinson, First Judge of Circuit in the P>outhorn Division, thinks that in the 
Code there is much tliat is excellent, but more tliat is altogether ina]iplicabJe to the 
Natives. He looks uj)on it as a good Groundwork wlievcby our present t.V)do might be 
improved, but he deprecates the ►Substitution, by One strok.^ of tlie Pen, of the new Code, 
for one that is admirably well suited to the Necessities of the Country. He does not 
think, if adopted in its present Form, that the Courts could continue, except by taking 
upon themselves to act in Oases that ought not to be left to tlieir Discretion ; and^lie 
particularly tliiidvs that the Extent of Punishment awardable under it is iixr too 
unlimited. 

Mr, Plaig, Second Judge of the Provincial Court in tho Northern Division, thinks the 

g resent Code of Regulations superior to that pi’oposed by the Commissioners ; and if a 
xed Rule of Conduct be the Object of nil Law, it is, in his Opinion, unwise to re{>t*al 
what, on Experience, has been geneiully approved of l)y the People in these Countries, 
and to substitute a O^e, founded on no tried System, which aspires to combine in Theory 
(2630 ' C c 4 the 



the Pfsrfeotiou of^all Laws. H<j consider^ that the grand Principle, of not assigning 
Peimltlee of tlie First Dogree to Ofifences of an inferipr Rack, does not appear to have 
been attended to in the Consti'UCftion of the new Code* 

Mr. James Tliomas, the Crijuinnl Judge of Rajahmmidry, thinks the Codo calculated 
to misleiul vvJiCiv it in intendeil to he most clear; tha^^ it is ratJier,a Idisquisition on 
' JfithicH than ii ])riietieal ("iSde, and ])r«‘}>ared apparently for Persons Ifttle acfpiainted with 
tlie Kuglisli haiiguage, wlio require to he guided hy the most trilling Illustrations, and 
who lui\ (‘ heeJi hrouglit up in a < Vmniry wdiere J ustiee has heeii administered on nO 
fixed Principle. He cannot iitla rw iw^e account for the Introduction of many sedf-evkleiit 
Kxplanations ami Illustrations, sonu^ of which he quotes. Mr. TJjoijias expresses his 
J )isap])rohiit]on (if th(» Principles, Mu- Knaotmeiits^ and the Arrangejmmt of the Code in 
very strong Terms, and conelmhvs l»y stating that from its manilold Defects of all kinds 
(arising from no existing Codt' havdng been taken as a Modelj that he cannot bring 
hiiuself to beluive that the ni'W (J«)tle will ever siijiersiale ari^ thing so generally good 
ami Avell ada]>ted to India as the llegiilntifuis of the Madras (h > verm n cut. 

Mr, Kindersley, tli<‘ Magistrate' of Tanjore, while lie admires the Laliour and Talent 
b(*stowed upon tJu* (^i>de, <luu]»ts much its Ap[)lical>ility to the ])res<‘nt State of CJiviliza- 
tion in India. Hr thinks, too, tliut the Poverty of tlie Native Language wdlJ form a 
tbrmi<.Lj»blt‘ Par to its Translation, in <H)nse(jU(‘nce of the line-drawn Distinctions and 
Dehnitions, wliieli can bo fully understood only by an educated hliiglishman, and ends by 
slating tiiai mneb df']>omb. u]ion the i'uiure Code <>{' Prot*e(liij*e. 

Mr. Mideolm Lewin, Acting Second J ml ge in the lh‘o\aueial ( ‘ourt iji the (Vntjo Division, 
eonsidei'vs that tla^ Coinmissltinci s liave (^oinjiilecl fioui an< 1 (vaTccitval the most enlightened 
uh xh'rii (/tales,-- huNc consulttxl tia* Ma;inei*s and thi‘ (_-nsttuns f>j' tla^ Peo]»lo for whom they 
are I'gisla ting, -lin\’t‘ t'on-^i^l(‘^ed the lv'‘l.ition bt'tw eim the ( hnti and its Ihinishmeut, botli 
as Tegaiding* Stieiety and tiie (/riniinal.-— and Jiavt* liad a ( \>nsidcratioii <t) Humanity 
whit'll accortls Avitli (ht^ jM‘(‘lings of the iVopJt' and to which they havt' bisui aei-ustomed 
und.‘r tht' .MalionitM la n Law anti !Ma<lras Uegiil.d.ion >. J\Ir. Lewin suj>j)os<‘s that the 
Jteason tbr liaving a mnv ( 'odt* at all is, timt what we at ]>i(‘seut use has been found 
iuatltMjiKiti* to clietk (bhne ; but ho thinks tli.at it wuuhl bt‘ l>etter to assist in carrying 
the present f^aw into etfet‘t tliaii to mak<‘ a new Code, ami prtdi rable to e-iiijiloy tlie 
Time a.ml '^faleiit exj^eiuh'd on tin* laUer in improving tin* t'ormer. As a Thetiry, it is 
good ; bui- we Jiave already' sulforoJ too nmeh by Theoiy'. Tn Imba, frtan the State of tlu' 
Cimnta*y, tht'ap ami j>rom]*t Justitx' is the only Justict*, and yonas ti^nd rather to arrest 
its l^rtigress in a- ( \amtr>' where l^)verty, IgiioT’anta', ami the corrupt Stall' of tins public 
Servanis, acting u]>oii a- iVopIi' of little inoi’al Principle, ha\e ]. reduced tlui Quantity of 
(/rim(‘ at pi’i'seiit exi, sting. Mr. Lewin <*embats lht‘ (>l))e'‘li')n against ibi^ Ibiiversality of 
Ihv ( ^xle, as not, <»nly are tlie Jhtm'iples of Justii'e the sami; everywheiv, but there arc* ns 
niaiiiy Im-ongrtiit ies (Vom (\is!e, Iteli.gien, ami (hi d.«>m in One Village as would make the 
Oiijeetion invalid ; )>nt it may be said the (kxl * go(*s too far in hgusiating for the Vit'ws 
of the ( /Oiintry, by sii])]jo|*i ing (‘ast<\ and admitting oi’ tj-lvial Presenl.s. 

Mr. liariugUm, AcajTig Second dndge in tlie S<.iU,}K‘rn Proviie ial ( ^)urt, cjonsiders (be 
(/e<le generally we,ll adapted to Ihe Wants of Soeiiity, in the Su])pres>iou of (‘rime ami 
tile Security of Projxn l \g Imt thinks that it got\s too inueJi u])on line ilrawn Distinctions 
^Uid Suhdivisions of ( ’rime, and is cali-ulated rather to bewiidei- than ti^ guide. 

Mr. lloileaii, ‘fhiiil Jmlge in the Western Division, tiiinlvs that, with all <lue (‘redit to 
the Way in wiiieii the ( \)de has been arranged, it would have heeii lu'tter to iiave 
retained the jucse.nt Tlegulatioiis, and luoditied tbmn. He seians to doubt the Possibility 
of gi\i!ig <*onvet Sh-r.'.ions of it in thi^ Native Languages in its present. Stall*, ami thinks 
that the ( t>nimi,ssioners have heen unmimlfnl of the ^laxini, !)e minimis non eiirat 
Lex.” Ho partienlarly instances its elaborate Noti^s and (donuneait.s. M r. Loib-au thinks 
it a false* .Pi*ineiplc o(’ Pujiir.liim*nt not have everything tixeil, “ so that tin* l^aw may 

]»e observcil in its liU rul ami roiisf rurt ire Sense, and jio l>i\eroliou left to ilio Judge. ' 

Mr. Laseelies, the (‘j imiual Jmigo of ('hittoor, thinks the Code admirably ada]>ted to 
the Ihirpose. for which it is intc'jided. 

Mr. Stroinbiiin, the ( ‘limiriaPJndgf^ of Cudda])ah, thinks it is julapted t(» the Purpose 
f>r wlfnth it was framed, and contains nothing e:vcej>tionablc., witJi tlio Kx(*eption of 
Clause 4(18. 

Mr. Jnlin Fryer Tlannas, Commissioner for in vc.stigating into the. Cbrnatic (Claims, 
(‘(Uisidors tlic C‘od(t cbii'tly valu.abh* as a ( ^ojupcmliuni of the lati'st a.ml most euligliteut'd 
Views ot Criunnal tJurisjirudenee, a]i]»Iied with Judgment to India, ami particularly 
admires the exitmsive Use of Fine aj»'|>iie.d to iiM|(‘innily ing Partio.;;? wJio are injured, the 
Chapter on Abetment, and the lutvoiluetion of the diseriminating Principle of tlie French 
Quile re.sp(3x.*ting Perjury, as well as the Comprehensiveiutss in the Definition of (.)fVenc*<\s 
which at present are. urilogislated for but by the unsatisfactory Award of discretionary 
Pimishment. He thinks tlje Abrogation of the Mahoinedan Law very important, ami 
that the Code in its present Forin, with little Modification, is fit to Ih^i imim^liately 
adopted. He doubts its Advantage in tlie King's Courts with respect to Europeans, but 
tliinks it will suit tlie Natives in it inucli bcitten Tlie chief Evil of the Code is, that it is too 
refined, — that the Native.^ will not be able to understand it, — ami that a close Translation 
wUl be ^impracticable. He thinks the Evil consequent upon thi.s would be checked by 
having a Manual for the Use of the Native Servants^ with Illustrations ami Explanations, 

such 
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ccdsiderfl the large piscretion in the Mefieure of Funislonent another eerious Objection. 
Unlimited Fine would operate severely on those who would never submit to the 
Degradation of Imprisonmptit. He thiiiKS the Penalties have not in all Cases been dulj" 
apportioned to th3 Criine, anAithat too much lias been left to the Executive Officers* Hi^ 
hopes that the Code"" of Procedure will remedy this, by classifying the difierout Grades of 
Offence and Penalty, and tnake the higher Penalties obligatory. Without some such Rule 
as this, the Code will fail in the great Quality of Uniformity. Tlie Worki^ he concludes, 
is calculated to form the Basis of an highly iinj>roved Penal Code for India, in its 
present Form is not sufficiently level with the Minds of those who will mave to 
administer it. Ho also hopes that some of the Refinements will be mod/fied. 

Mr. Edward Bannernian, the Criminal Judge of Salem, thinks that the ])eculiar Excel- 
lence of the Code (of wliich he exjjrcsses his general Approbation and Adndralion) is, that 
it is so framed as to suit itself to eveiy State of Society which, Self-adjnstibility it 
chiefly attains by the System of Commutation on which the Punishments are placed, lie 
next approves of the awarding Part of the Penal Fine to those injured, as being equitable 
in itself, preventing Prosecutions for Conspiracy, and stimulating the apathetic Natives to 
bring Offenders to Justice. He considei's that the Code “ will best be apju’eclated wlien 
“ the liitherto denied Boon of Education to the MasscsT, and reforomed MunicipallnstiU^- 
“ tlonSf have raised the now abject and prostrate l^opulace to the Conditions of thinking 

Beings and Citi 2 cn>s.'' 

Mr. Horsley, the Criminal Judge of Chingleput, thinks there is no Necessity whatever 
for the Code, and that with the Exception of that wliich refers to the Maliomedan Law 
the j^resent Regulations are amply sufficient. He also thinks tliat tlie Kxj>]anationR and 
Illustrations will tend to confuse rather than to assist. 

Mr. F. Lewin, Criminal Judge of Coinbaconuni, thinks that the Code will prove a gr€?at 
Blessing to these Provinces, and that there will be no Difiiculty in carrjdngil into execu- 
tion, provided it be accompanied with a goo<l Code of PrcKicdure. 

Mr. George Bir<1, the (hdiuinal Judge of Canara, says that the Code seems calculated to 
supply a good deal tliat is wanting, but that the new Distinctions and vavst diseredionary 
Power will diminish its good Eff(‘ct. Much will de])end on those who first ])ut it into 
Practice, for unless much Care be used, it is likely Ui become an Engine of Ojiprcssioii. 

Mr. Blane, the Magistrate of Cuddapah, thinks the Code well adapted to i(s Purpose, 
the Arrangement simple, and the Punislimeiit so discretionary that where Leniency is 
required the Judge can mitigate. Much, however, will depend upon the Code of T^ro- 
cedui^, as the Degree of Punishment is but unimportant in comparison with the tJer- 
taiuty of promjit Retribution. 


Mr. Strange, the Joint Criminal Judge of M‘‘da1)a.r, thinks the Code Iniif supjdicd a Want 
very fertile of EviL As Matters at ]»resent stand, Crimes are very much undefined, an<l 
most opposite Views may be taken. All this W'ill be corrected by the present <7otle, with 
the help of a copious Index ; and though it may be said too eporgive, wg bIiouM 

recollect that no known Offence can be excepted “ without doing VSokiUcxj to Moral Hy^ 
and offering Fhicouragement to Offemte."^ The jiresent System of reqifinng mo tVidiiing 
for the higher Offices in the Judicial Line w'ould not be ti fair Trial for ihe*Code, for Wierti 
is great Necessity for liaving good Oflicers at first, and if this lx* attiTided to the Advam 
tages will be very gi eat. 

Mr. Ansiruther, Acting Joint Criminal Judge of Coimbatore, thinks the Spirit, <^f 
Criticism on the other Codtis bad, and tliat the (piibbling Decisioiwi are likely to teach 
People Evasion, The Plainness of the Illustrations would make one suppose that HAm 
Provisions were a fi'uitful source of Error, or that the Undi^rstaiulings of the Adminis’- 
trators were very confused. He does not think the Madras Ctxle so df'ficieiii as to be 
given up, and considers that it wouhl be W’dl to retain th(' present Regulations, 

Mr. Baynes, the Joint Criminal Judge at Cuddaloie, observes that sevcTal atbmtive 
Perusals have extorted from him the gi‘eatest and most umpialitied Admiration, and thjvti 
uothing would be a greater Benefit tlian ihespeedy’^ Enactment of theCVnle, wliicfi emmot 
fail to be considered as one of the most valuable Presents ever made by Civilization and 
Philosoph;;^ to Barbarism and Ignorance. 

Mr, Ediii^nl Maltby, the Joint Magistrate of Canara, thinks that the is perfectly 

untranslatable, and the subtle Distinctions, such as tJie rJniiiaticjus to tlie Right of Se lf 
defence, and the Definition of Thefts and Assaults, eould never be inbJIigible t>0 iho 
Nati\’^<^ Officers who will have to administer it. He objects also to the constant Legisla- 
tion t*especting Thoughts and Intentiovs, and thinks tliat as it at present sUxmja. the Code 
will afford Opportunity for vexatious Prosecutions. 

Mr. Scott, the Joint Magistrate of Tanjore, thinlcs it ^‘ery doubtful whether it is 
possible to adapt One Code to the many diflbrcnt Nations under our Rule, l»ut thinks 
that as far as is possible that Object has been attained by the j)re.seiit (Jodc. lie thinks it 
wellr adapted, but tliinks much depends on the La^ of Pi\>cedurc, wlkieh will be a great 
Assistance, for even supposing that it can be translated (a Point mudriol^o doubted) ; most 
of it is BO fine-drawn that it will never be made intelligible to th6 People or to tlie 
Native Authorities. 
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Mr. Pycroft, the Joint Magistrate of South Arcot, has a high Opinion of the Wisdom 
and humane and enlightened Principles of the Code ; but he thinks there are a few Thin^ 
in it that require Modification. 

Mr. Freese, the Magistrate of Chingle^ut, thinks that the Code fails in Precision and in 
Cleameas, and tljat the Mass of Notes, Illustrations, &c. have not only^-swelled the Work 
to an inconveiiint Size, hul have also rendered it a more closely scaled Book to the Mass 
of the People. 

Mr. Cochrane, the Joint Magistrate of Cuddapah, records his Opinion, that in framing a 
Code like the present One, embodying, as it does, many Points of Jurisprudence hitherto 
omitted, and aided, as it is, wiili Illustrations, the Law Coinmissioners.have accomplished 
witli great Success the difficult Task imposed upon them. 

Mr. C. J. Bird, the Joint Magistrate of Tiiinevelly, thinks, that as far as refers to 
Tinnevelly, the passing of the Code into Law will not be otlierwise than beneficial, or be 
regarded with any Hostility to the People. 

Mr. Frere, tlie Acting Joint Magistrate of Coimbatore, objects to the Code being founded 
upon no existing System which has received the Sanction of Time and Practice. As far as 
it fixes uniform Enactments in Cjiscs hitherto disposable iiceordiug to the Maliomedan 
Law, it is advantageous ; but he deprecates tlu? utter Abolition of those EnaciniCiits wliich 
have been tlie Result of aexmmulated Knowledge and Experience, enacted by a Succession 
of eminent Men who have presided over the Councils of India, and a<laj)ted to local 
Habits and Peculiarities. He does not think the Discrepancy between the liegulations of 
the Three Presidencie^j an Argument for superseding tlieia altogetlier, but would rather 
cancel the Defects by Oomparison, leaving such Diirerences as the various Ihvces legislated 
for recpiired. 

Mr Rohde, the Acting Joint Criminal Judge at Masuli}>atum, thinks that ns a whole 
the Code has not been framed as best suited to meet the Wants of the Class of Pei*son8 
among wlioin he has j>assed bis Tinu* (the N(»rthem Circars). He tliinks its Adoption will 
introduce or rather increase in our Criminal CouHs that C-bicarie^ry which at present, so far 
as liis Experience goes, lias been eonfine<l on the large Scale to Civil Courts. 

The late Mr. J. J. Taylor, late Acting Joint Magistrate of Salem, considers the Code a 
most excellent Work, and well calculated to meet most if not aU the Offences ])revalent 
in India, and thinks the Penalties ado((uate and jiroper. 

Mr Sharkey, the Principal Siubh^r Ameeu at Hoium*, after discussing the Necessity 
of the propose<l Code, wlndlier its IVovisions embrace the (.rimes oi‘ India, whether its 
Knaeimonts are generally ajiplieabh^, and wlietlier the Pejjulties are suited both , to the 
Oflence and to the Peoph;, thinks that on the whole the Code is in every I’espia^t admi- 
rably adapted to the Ccaintry and People for whom it is (hsigiud. 

Tombesamy Moodely, Serishtadar of the Zillah ('ourtof Combaeonum, tliinks t.hat the 
Penal Code is framed with e\C(‘ssive Lenity and Mode ration, aT)(l would have the Awards 
more severe. 

V. Streenevasiah Naik, Serishtu<lar of Chiiigleput, thinks that the Principle of the 
Punisliments laid down in the (Jode are not sulFudently exidained to enable liim to judge 
of the Severity or Lenity of the Puiiishinenis. 

But it is not a little reniarkjil)le (bat this Man, a Brahmin himself, remarks on the 
Desire of the Law Commission “to save Englishmen of the worst Description from being 
“ jJaxred in degrading Situations, and engaged in the ignominious J^abour of a Gaol, equally 
“ with the Natives of India."' He eoin])ares it with the Indulgence of tlio Hindoo Law 
in favour of Brain iiifis, ridiculed by the Euroj*ean Nations, “and eoncludes that any Dis- 
“ tinction made in £he Punishment of Englishmen and Natives" will, instead of ujdiold- 
ing, loM'er their Character in tlie Eyes of the Publie. 

CHArrF.Ti I. 

^ General IJxpl (mat ions. 

Mr* John Fryer Thomas, Sole Commissioner for inv(*stigating the Carnatic Claims, 
proposes to add an Explanation to the Exception Avliicb declares Harho'nr given by ccr-i 
tain Relations of th(‘ Ufi\inder no Ofiejjce, specifying tlieir Relationshij),s more explicitly. 
He thinks this Exception ill suited to India, as the Relationxsliij)s are very wide, and 
they arc almost always in some Way implicated. 

Mr. George Bird, the (h iminal Judge of Canara, tliirdcs that tlie Word “ Passion " 
which oc<!!tn s in Clause 81, is questionable, and had better be omitted. 

Mr. P^^criJt, the Joint Magistrate of South Arcot, considers that tijo Definition of a 
“Judge" in CU.auso 12 does not apply to a Magistrate, or even to a ('rimiiial Judge in 
an app<*alable (Jase. If(mce in iheSe Cases a Contempt would not l»o punisbable under 
197 ; and it is questionable whether in trying a crommittable Case these Officers would \>e 
liable to Clauses 141, 142, and 143- He considei’s that various Perstms emjdoyed in 
public Business w^j^ild not come under the Definition of public S(?iwants in Clause 14, 
such as Jevab Nevt^aics or Gomashtaljs, so that in event of Corruption they would not 
be liable to Punishment under Clause 138. 


ClfAFTEU 
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Chapteb II. 

Of Puniahmentfiy cmd NoU A . 

Mr. Dickinson, the First Jndge of the Court of Circuit in the Southern DivjKion, 
remarks, that ‘‘ the Extent of l^unishinent that may be inflicted is in many Instances j‘ar 
too unlimited to be with Safety introduced inb^) Practice. 

ITo regrets the Abolition of Flogging, and thinks tliat if the Persons who framed it 
had been acquaini;ed witli the Mofiissil they would liave known that tlie Indian Thieve^i 
liai’dly consider Iinprisontueut a Punishment, and dread nothing but the Gat. 

Flogging, tis prescribed by the R<‘gulations, cannot be calhid cruel, and from a “8q[ueamish 
Fastidiousness the Commissioners would abandon the “ most elfectual Check to Crime."' 
Mr. James Thomas, the Criminal Judge of Rajalnnundry, saj^ “On Chapter II. of 
* Punishments,' I would ofler a Remark, that the Power vested in the Coverninent of 
each Presidency is calculates! to introduce a very great P^vil, that of grefit; Lbicertainty 
and Inequality of Piuiishnicnt. I consider Clause 43, by which a Governor can banish 
for Life one considered by the Judicial Tribunal sufticiently punished by a Sentence of 
“ Seven Years Imprisonment, as exc?eediiigly objectional)le, and liable to great Abuse. 
“ The same Remarks apply to Clause 44." 

The Code does not provide against the Imposition of excessive Finos in heinous Cases. 
The Argument for Limitation of Imjirisonment a])])lies equally to Fine. He therefore^ 
“ considers Clause 50 objectionable, and would suggest that in all Cases a Maximum of 
“ Fine be fixed." 

He thinks the Commissioners have not used sound Discretion in abolishing Strii>es, as 
they are most efficacious in Cases of Robbery and Theft. His Opinitai is, that Peijuiy 
is best punisl]C<l by Exposure and Stripes. 

If Transportation is to be always for Life, tljc Coiisequenc^o will be, that it will l)e less 
often awarded, and tims launous Crimes will be inadecpiaU ly j)unislied. He proposes 
that St‘\'en, Fourteen, and Twt‘nty-(»ne Years be awardi^d. 

Mr. Kindersley, th(^ Magistrate ol' Ta-njore, says, “ Its (Uie» Code's) Lenity 1 ecmsiiler to 
“ bo also (juite unsuited to the State of Society in India, 'ria*, entire Abolition of Cor- 
poral Punishment, when there are such Mnltiiu<l(*s to whom the only other Penalty 
“ to which they are liable is no Punishment, is, J think, to be lamented." 

The Feeling of Horror for Transportation is beginning to wear off, iVom the Accounts of 
Sepoys and es(ja[)ed Convicts ; a Fact best proved by the. ge*nt'ral Emigi'ation te> Mauritius 
and to tlie Eastward ; and he very nmeli doubts “ whetluT Transportation will be found 
“ to siqxu'scde the I^ecessity for Cajuial Ihiuishtmuii in putt ing down what imiy be called 
“ the national Crime of Gang Robbery." 

“ TJjc Projiosition of inakijig the Property of Persons sentence*! to Fine liable foj* thr‘ 
Amount for a Period of Six Years, instca<l of eommuting it for a certain Length of 
“ Imprisonment of either Deseription, a]»])ear.s to be o])eii t(> very s*‘rious ( )lije<!tmns," 
The Cixle of Pn>cedure will settle ljr»w the Distress will be levh d, but as it must be eitlier 
at the Instaiiec of the Magistrabi or rroS4‘eutor, it will entail ru‘Ver guiding Suits, &:c. It 
will tend to gratify tlu‘ Malignity of Pi*osecutors, and to allow Persons to go really 
unpunished. The (.>bj<*ct is to enfon^e Payment of the Fine ; aiid (h<‘ simplest Way of 
doing so, when there are the Means, a])j)ears to be the* existing one, of making an irksome 
Period of Imprisonment the Alternative. 

Mr. Anderson, the Second Judge of tlu' Court (►f Cii'euit in the W<»stern Division, 
approves of “ all that is said as to the Ih'sirictiofi ol the Punislnia'iii of Death." 

As regards Transportation, Im^ thinks it should 1 k‘ fr>r bile, and a]»])lauds the Intention 
of Commissioners with respect to Iniprisoujiieni and Prison J >isci]din<‘. He thinks 
that on tlie Obtainineiit of such a Discipline it will be 'rime enough to abolish Tashcer 
and Flogging. 

Ho thinks Forfeiture of Pro])er{y a most jiroper Punishnu nt he* Persons guilty of higli 
political Oflenet‘s ; and generally, that Fine is a Punishment that, has great Atlvantages ; 
tiiat great Discretion is an Evil ; and that the llefusal *>f the t ^)nlmissioIlers to let 
Imprisonment rtanit the Fine in (lefault, of Payme nt is to b(^ eommende<l. 

Mr. Malcolm Lewin, Acting StH*oml Judge of tin* Provincial (\>urt in the Centre J>i\isioii, 
considers that “tlie Objections to th<‘se Clauses (43 ami 44) are vi i*y obvious, and tin* Reasons 
“ found fbr them iuij^iges 4 and 5 of the Notes by no means rtvoneile tlie Mind to them ; 
“ that they are likely to cause Hardslii])s ; and that the Natives, having now lost tla* 
“ Resjicct for English tUiaracter, know that lliei;e are good and bail of all Nati<ui.s. Even 
“ our Instability is not snfli*aent Excuse for stj illiberal a Clause." 

“ The Object in view would be better secur***! by siuidiiig out of Imlia Men of Rank 
“ and Station, whose Conduct, though it shouhl not bring tlie Agents under the Lash of 
“ the Law, is capable, as proceeding from Parties in iinine<liate Ctumcxion wit^^ the 
“ Guvernmeui, of furnislniig an Example more injurious to the Character of tlie Govern 
“ ment than the worst Acts of Ofteuco which ueoasioiially expose some insignilieant 
“ Offender to legal Penalties.*" 

Mr. Harrington, the Acting Second Juilge of the IVovincial Court in tlie Southern 
Division, “is opjxised to the Abrogation <.)f C^>rporal Punishment, which lie thinks 
“ should be left discretionary with the Autlu>rities formerly exercising it to exercise again. 
“ There may be Oases in which its Infliction would be objectionable, but I am convinced 
(263.) D d 2 ^ that 
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that there are others in which it is eesenitol, an4 1 wonlil recommend the above Discre*- 
tion being granted/^ Such Discretion he would also extend to Casas of Exhibition on 
an Ass of Persons convicted of P^ury, and Forgery and Subornation and Abetment of 
each. These Crimes have imrvailed so greatly in the Southern Division that it would 
be wrong to mitigate the Penalty. He would not do it on the hardened^ but on the 
respectable, who feel the Diegradation ejETectually. ^ 

. He is opposed to Clause 57i as explained in Note A. Not to give Persons the Choice 
* of paying with his Person or his Money is all very well ; and if a Man who has Money 
wilJ hold out, and not pay it, and so chooses to submit to a Period of Imprisonment, he 
“ may poriiaps be not unreasonably held responsible for the Pajrment of the Fine 
nevertheless ;rthe Confinement which he has undergone being regarded as no more than 
a reasonable Punishment for his obstinate Kesistance to the duo Execution of his Sen- 
“ tence ; but I cannot tlunk it just, where all has been fair and straightforward on the Part 
“ of the Oftender, where, from absolute Want of Means, he has endured Imprisonment in 
“ lieu of Fine, to lay such a Clog on his future Industry as to render any Property he may 
“ acquire liable for the Amount of the said Fine witlun Six Years after his Sentence.’* 

Mr. Boiloau, the Third Judge of the Provincial Court in the Western Division, enters 
his Dissent “ from their (the Law Commissioners) Advocacy of the Abolition of Flogging, 
The youthful Offender would be the only Person he would spare, as Flogging leaves 
‘‘ indelible Marks” 

He thinks the lligour of the Code in the Case of Banishment too great, and that to 
create Terroi* the Boundaries of Crime are confounded. 

Mr. John Fryer Thomas, Government Commissioner for the Carnatic Claims, speaking 
of Fines, saj^s, “ I do not consider the lliglit of Appeal, which it appears from the Notes, 
‘‘ Page 6, it is intended to provide, a Security of any Value against an Abuse of large 
‘‘ Discretion. It will be found, I fear, in Practice, productive only of still graver Evils ; 
“ for an Appeal iji a Ci'iminal Ciise in this Country, if it is to re-open the Case for 
further Examination, must lead to most extensive Perjury ; and if it consists only in 
“ tlie Substitution of the Judgment of a Controlling Officer on the same Matter and 
Facts, who is in the liigher Court, not as in England from tried Ability, but from the 
“ mere Circumstance of Seniority or l)etter Interest, it must as often happen that the 
Judge on the Spot, wlio knows ilie Circumstances of his District, and the Necessity for 
‘‘ checking particular Crimes, will be more competent to decide what is and what is 
“ not an excessive Fine or other extreme Penalty than the Controlling Officer.” 

He approves of the Restriction of the Penalty of D(‘ath, but would extend that Penalty 
to returned Convicts. The Abolition of Taslieer meets with his Applause, as he thinks 
such Exhibitions do not ten<l to repress Crime, and they arc o]>en to the strong 
Objections uiged against them. He wishes that Executions were made more solemn and 
imposing. 

The Intention exj)ressed ilie Commission of framing the Law of Criminal Proce- 
dure (see Notes No. 10.) so as to fucilitate the ohtahuvg of liepavat’wn by the Svffei^er^ 
and to make One Trial do the Work of Two, will, he trusts, be realized ; it will be a 
moat iinj)ortaut Improvement. 

He thinks the Abolition of Flogging a Defect, as it is good both for old and young 
Offenders. The Omission is not supported, so far as he can see, by any stronger Reason 
than that the Government has already partially abolished Flogging. The other Argu- 
ments used in tlie Notes, Pages 12, 13, prove nothing against a judicious Use of this 
Species of Punishment, but only that thtire are Cases where it would be an aggravated 
Punishment, and ought not to ho inflicted. ** The Argument of CriieJty is of no Force 
“ where (verythiiig is regulated ; ” and he is at a ** loss also to understand why the 
Legislature should refrain wholly from doing that which every Parent in his Family 
would do. It would have been better not to have renounced it, but to have kept it 
within its own Bounds, where it is tlje best Punishment.” He concurs entirely in the 
Views of the Commission (sec Notes Page 13.), in deeming it inexpedient to autliorize 
Flogging in the Case of Police Peons, ns he lias known. Even the Imprisonment 
aiitliorized by Section XI. Regulation XITT. of 1832, Madras Code, “ induce respectable 
“ Men to throw up the Office of Gaol Peons, and it is certain that if we degi^ade any 
Class of Officers we shall never liave any but the most disreputable Members of Society 
“ holding the Office ” ^ 

The Comnnssioners allow the Defect of long Iinjirisonments as a Punishment, and hope 
l»y Gaol Discipline to shorten them. Tlf^ Praeticuhility of that is somewhat doubtful, as 
tlie great Class of OfTciidei's are those who know not the Luxury of a daily Meal, and as 
Government, it is feared, never will subject its Criminals to greater Privations tlian at 
present, it will lie difficult to make tlie Gaols very irksome. 

Hkrd Labour must only be used sjiaringly among a weakly Pcojilc, and solitaiy Con- 
finement to those who can sleep so mucli as the Niitives, and who are so devoid of 
Energy, is s<jarccl 3 ^ a Punishment. He would deem it fai* jireferable, tlierefore, not to 
wait for tliis Event, but at once to remove from the Code this great Defect, and limit the 
Term of ImjiriHoument, in the M^ojoriiy of Offences where Fourteen Years is now 
authorized, to Ten oi Eleven if ears, esfiecially as the Natives cannot compute Time, and 
“ all that is felt is a long Separation. Therefore long Imprisonment is needless ; and, 

except 
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*• eaccrai in the Oosm of tfS Ijeadets of Gangs, Six or Eight Years in general Cases 
“ is qmte enough." 

He would only leave the present Terms of Imprisonment in the Case of ‘‘ Suborners 
of Peijuiy or Forgery, the Leaders of Dacoits, and similar Offenders of groat Crimi- 
nality, or more raised in Society. If a System of Prison Discipline sliall eventually 
« be enforced whidi shall not increase the Mortality in Qaola, and yet be found to add 
« so much to the Severity of Imprisonment os to make the Punishment greatly dreaded, 
« tlien, in lieu^ of a Beduction in tlie Terms of Imprisonment provided in the Code, a 
Reduction might safely be made from the more limited Terms here proposed, for a few 
Years really severe Imprisonment is much more effectual than the present Isxat System.'' 
Ho throws it out for Consideration, whether the Efficacy of Imprisonment might not 
be heightened by ** the total Seclusion of the Prisoner from his Family, and by excluding 
him from all Communication, not only with Relatives and Friends, l)ut from all othei*8 
** but Prisoners, during his entire Imprisonment, when short, so as to see nothing but tlie 
Gaol Wall and the working Yard."' 

Mr. Edward Bannerman, the Judge and Criminal Judge of Salem, remarks that “ a 
** new Feature presented by the Code seems to be the general awarding of Part of tlic 
Penal Fine to the injured Party, and this, for various Reasons, seems a great Improve- 
“ ment on the former Law. 

The next new Feature seems to be, the graduated System of fining for false Cliarges 
and Evidence, and for Acta tending to inculpate the innocent. He approves of tliis, 
“ and thinks that the falsely accused should get Compensation. 

In regard to Transportation, he would submit that in some Cases it should be 
declared whether the Transportation is to be with vigorous or aimplc Tmj)risonment. 
‘‘ There is iu Penal Colonics a continual Tendency to relax in this Particular, and there 
“ fore the Sentence iii such Cases should be very express and striiigciit. 

In regard to rigorous Imprisonment, it may certainly in a great degree l>e made to 
** supersedts Coiporal Punishment ; still this Punishment should be n\sorted to in some 
Cases of Theft, but not publicly. On the other han<l, some hardened Thieves cannot be 
“ made to feel except through their Skins ; and in many Cases tlie mere Impi isonment 
“ punishes the Delinciuent less than his Family deprived of his Labour.'’ 

Mr. F. M. Lewiii, the Criminal Judge of Cuinljaconum, tliinks that the Abolition of 
Corporal Punishment is a very injudicious Measure, and the Ileasous assigmul unsat is- 
factory. He doubts the Fact that the Abolition of Flogging has answered, esj)ccia]]y in 
the Native Ainny ; for the Fear of Corjmral Punishment is tlie best Preventive in a 
Native against Crime. The Bengal Magistrates Opinions are given against Ihigging 
Peons, Imt not ag.ainst Hogging Felons ; and it wx* may not flog Thieves before they eroja^ 
to the Gaol, we liy Parity of Reason must not do so in Gaol ; ami how is Disc ipline to l)C 
maintained ? Sucdi an Act will not raise our (.Hiaraeter in the Estimation of thc^ Natives, 
who look more to Rigour and to active Decision for Protection tlian to mistakt‘ii licnity 
to Felons. 

He tliinks it an EiTor not to award Death in Cases of Gang Robbery, and ibe Reason 
that it will .be .an Inducement to spare Life mistaken, for Gang Robbers do not regulate 
their Conduct by tlie Code, and their Murders generally spring out of Circumst.ances on the 
Spot. 

The great Object being to put down this Evil, and it being found that the present 
System has completeJy failed, such Things will continue until it is known that all who 
join in such Things may sulfcj' Deatli. 

Mr. George Bird, Judge and Criminal Judge of Canara, remarks, on Clauses 43 and 44, 
that These confer Power of increasing the Punishment in some Cases which would be 
“ objectionable. With reference to Note A, there might be separate Gaols for Europeans 
on tlie Hills, Bangalore, or in a Climate where Hard Labour would be less likely to tell 
“ on a Europeim Constitution," 

He tliinks Clause 54 extremely objectionable, and that it should be left to the ("oui'ts 
to adjudge ade<puvte Punishment for the Nonpayment of any Fine. Se\*cn Days Impri- 
sonment is no Punishment ; and all know the Difficulty of distraining in India, from the 
Facility of bringing Evidence of Mortgage, &c. 

He considers Clause 57 “ hard upon innocent Heirs, and unnecessarily severe," and 
Clause 60 unnecessarily particular, and unintelligible to our Indian Community." 

Mr. Freese, the Acting Magistrate of Chingleput, coincides generally in the Ojnnions 
expressed and Arguments adduced in this Chapter, with the Exception of those relative 
to the total Abolition of Corporal Punishment. These he considers theoretical, as most 
Offenders arc of the lowest Classes, to wdiom Imprisonment is no Punishment at all, ami 
there appears to be no Penalty so well adapted to the Cases of such Offenders as that of 
Corporal Punishment. He does not advocate the flogging of Police Peons ; but for ptAiy 
Thefts, &c. he would le.ave the Power in the Hands of tlio Magistrates. Ho considers tlie 
affixing a minimum Punish objectionable, as mitigating Circumstances may ap]>ear. 

Mr. Strange, the Joint Criminal Judge of Tcllicherry, remarks, on Clauses 43 and 4 4', 
whatever is to operate as a Punishment of an Offotidcr should undoubtedly be awarded 
at his Trial by the Authority vested with the Cognizance of Ids Crime. Any Conmuita- 
tion of tliis Sentence that may take place afterwards should be on tlio Side of Mercy ; not 
in Enhancement of the Penalty thought adequate for liis Offence hy the Tribunal which 
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lias to decide on the Queatiou. But we m^y presume iKm the Word% ** with(>ut the 
Consent of the Offender," that tlie Code contemplates increased Ptmishment ; thus there 
are Offences punishable by Two Years Imprisonment, by incurring which a European is 
liable to Banishment for Life, such as those specified in Clauses 180, 199, 804, and 819. 

In Clause 45 the Prisoner seems to be invited to judge of the Punishment to whi<A 
' he may fitly be sentenced, without reference to the CTovision wh’cli the Law may 
“ have made for his Crime, or to the Judge to whom the Application of the Law is 
jutrusted." This Provision will subject Government to a Flood of A])plications which 
thm^ will be no Time to enter into. 

H(‘ thinks there should be a Difference in 49 between ancestral Property and 
that acquired after the Oflence. If debarred from enjoying the Results of his Labour, a 
convicted Person must beg or steal. 

Clause 54. The Term of Imprisonment in defiiult of paying a Fine should be extended 
to One Month, for Natives are fertile in Expedients to avoid Payment, yet Time should 
be gi*anted to him to rejilise the Amount. Tliis will be more necessary under the Code, 
where the Fines are many, and the Natives of India have seldom ready Money. 

In Clause 61 the Judge should be bound to make up his Mind os to the particular 
** Crime of which he holds the Prisoner guilty. When Oases may arise not clearly defined 
or provided for by the Law, the Legislature is properly the Authority by whom the 
Deficiency should be supplied. One Object of providing Punishments being to prevent 
Crime by overbalancing the Temptation to commit it, the Measure of Puuisliment 
“ should bo clearly announced." 

" Mr. Austruther, the Acting Criminal Judge of Madura, considers that “ Clauses 43 and 
“ 44 are exceedingly unjust.^' 

“ Clause 51. It seems vain to sentence a Person to a Fine and Death, os why should 
ho pay it ? If he did, his Heirs, not he, would suffer. 

‘‘ Clause 52. A Fine being illimitable should not be commuted to a Quarter of the 
“ regulated Imprisonment. 

(^Inuae 54. Seven Days is not equivalent to illimitable Fine. 

** Clause 57. The Death of the Defaulter in Gaol, possibly by reason of his Confine- 
“ ment, should be a Set-off against much or all of the Debt.” 

He thinks that unseen Punishment lias little Fiffect when compared with ocular Punish- 
ment, and ho api^rov(\s of light Penalties, often inflicted, as likely to produce a greater 
Effect with a smaller Quantity of Punishment. ‘^Tho Principles on which the Code 
pro] loses to levy Fines seem very good, but the Abolition of Corponil Punishment is 
imprnoticablo.” 

Intelligent Natives geneTally think that constant living ExaiiqdeB of Punishment have 
more Effen't than Death or Transportation, as the first Two are speedily forgotten by 
those lik(^ly to commit Crimes, who are a Class notoriously unreflecting. 

Mr. Anstrnthcr tliinks that if by Punishments actually less severe we can ensure the 
proptu' End, we ought not to refrain from adopting them, from a Distastefulness to civilised 
Minds ; and lie accordingly proposes Amputation should be adopted. 

Tlic Natives, who luivo watched both the ancient System and our own mild and 
enlighteiKid one, all advocate a Recurrence to this Practice. At the same Time their 
Adv ocacy of it is known to be repugnant to European Ideas, and therefore they hesitate 
to express it freely. The Punishment at present awjirded for Gang Robbery is found too 
mild to clieck the Crime; and he knows that One Member, if not more, of the Civil 
Service, of great Experience, is of opinion that some Examples of Death awarded in Cases 
of atrocious Gang Robbery are required ; yet Amputation is more merciful, and os the 
Necessity is evident it ought to be adopted. 

He thinks Judges should have more Discretion, and instances Fourteen Years Imprison- 
imuit being awarded in Two Cases in the same Sessions, one where in a Famine a Person 
stole One Vivo worth of dry Grain, and the other where a violent Gang Robbery, with 
most aggravating Circumstances, was committed. 

Mr. E. Maltby, the Joint Magistrate of Canara, considers that another important Part 
of (he C^ide is an intended^ Enactment, that in Cases of Felony a Criminal Prosecution 
'' is not to be a Bar, ns in England, against the injured Party seeking Redress by a Civil 
‘‘ Action. The Character of the Natives makes me apprehend that Advantage would be 
taken of such a Clause to institute Prosecutions (for which the wording of the Code 
affords Facilities) where a Civil Action would be the more proper Course, in order that 
“ the Delay and Expense of a Suit might be diminished." It is further liable to the 
Objection of having Two separate Proceedings for One Act. Tlie Amoiuit of tlie Fine 
imposed miglit be ajipropriated to recompense the injured Party. He would retain this 
Proceeding in 284 and 286. 

** The Punishment of Death is proposed to be limited to Two Offences ; Murder and the 
“ highest Class of Crimes against the State." He coincides with the Reasoning for this 
Limitation, but would include, setting fire to Dwelling Houses, Gang or Torch Robberies 
“ at Night, accompanied with wounding, and the Pollution of Mosques or Temples for 
the Purpose of creating po^iular Disturbances, as Loss of Life is generally a Consequence 
** of such Acts. Transportation is now losing its Terrors, and wiS soon cease io effect a 
wholesome Fear.*' 



( ) 

" The Abolition of Cort^r^ IPunisbment is a Part of the Code to which he is decidedly 
" opposed, yet he would liinit it to Cases of Robbery and Tlieft, as those who comnixt 

such Things are generaRy Persons to whom Imprisonment has no Terrors, as they are 

harder worked in gaining their Subsistence than in Gaoh^ 

The Fewness of Prosecutions must not l>e taken aa a Proof of the Want of Critno, os 
Persons may abstidn from proseciiting where the Puiiislnnent awarded is inadequate, and 
People will be very apt to take the Law into their own Hands. Tlie general Feelings ei* 
the Natives are very much against the Abolition of Coiporal Punishinent. 

Mr. S. Scott, the Joint Magistrate of Tanjore, with great Deference proposes that Death 
should be awarded for Dacoity. His Experience shows that this is necessary, and it is a 
i^stematic Trade to which those who practise it are brought up, and tatighi to consider it 
a legitimate Means of Livelihood. Tlxey arc a distinct Fraternity, and the present 
Punishment has not decreased them. He regrets the Abolition of Corporal Punishment, 
and thinks it absolutely necessary, unless Prison Discipline is made really irksome. At 
present a petty Thief would aasociate with Felons of eveiy sort. He observes that neitlier 
the Object nor the Necessity of Clause 44 is very apparent, and that by it a Man who 
has caused voluntaiy Hurt is liable to be banished for Life. He tliinks, if it be necessary 
to remove turbulent Characters, it would be more in keeping with the Dignity of 
Government to arm it witli the Power, to be used at Discretion,” than to throw the 
Onus of a despotic Act bn the Penal Code; and though at First Sight it may apjicar 
more arbitrary to make this Power discretionary, in Practice it is Jess si>, as Go\"erimient 
would be very cautious how it made use of such a Powrer. He would limit tl>e Power of 
Government, in 45 and 46, to Death, Transportation, and Confiscation. In other ("ast‘s the 
Court’s Decisions sliould be final. He does not a]>prove of 57, as if ]»oor the Otibnder 
cannot pay the Fine, and if ho obtain Property afterwards it docs not a]>i)ear just to make 
that answerable. 

Mr. Cochrane, Joint Magistrate of Ctiddapah, objects to the Arguments of the Code in 
favoiu* of jmtting no Limit to Fines ; and tliuugli he admits the DifticMilty of making One 
equally painful to all, he still hopes that a Limitation will be made, so tliat it may be an 
Object of TciTor to the rich, and yt‘t boukj lh*otcction for ]>oor Oliemh t s. TJu^ present 
System of nnliinited Fine will be likely to make the rich in all Cases !ip]>eal to a liiglier 
Court. He disapproves of the Abolition of Tusheer, as the Kfleci has been most admirable, 
and a Man of really sensitive Feelings will be guarded by that very Quality from doing 
dishonourable Actions, and though no Doubt it is very nriequal, yt t be attributes that to 
the Distiiictimi of C’astes, The (Jriine of Perjury is so prevalent, and tla*. Proof so diilicult, 
especially among the higher Onlcrs, that it would be well to nd.ain so efiectual a Check ; 
and as he difiei’s from the Opinion that the Tne(juaUty of the l^iiilshinent <le])ends ckcIu- 
aively on the Feelings of tl»e People, ho cfiiiiiot coincide wdth the Propossl for its Abolition. 
If the Crime be committed by sudden I'emptation by a resj>ectabie Man, Mitigation is 
always in the Powers of the Judge. However much the Piison Discipline may be 
improved, he cannot but regret the pi'0])0sed Abolition of Flogging, as tlu^re are in every 
Zillah a set of able-bodied Men, who live by pluialering, to whom Flogging is jiainful, 
))ut not ignominious, and who find Imprisonment no Penalty. 

Mr. 11. Frere, Joint Magistrate of (\)imbatore, agrei‘s generally with many of the 
Arguments against Flogging, and tliinks that if the State of Society in India were like 
that in England the Abolition would be attended with good Ffiect, but tliat the Semi- 
barbarism of India will hanlly admit of it, for Barjishiiicnt and Sejiaration from Friends 
have but little Effect upon Men destitute of all fine Feeling, and therefore Flogging should 
be continued. For its Abolition there is no immediate Necessity, though every humane 
Person would gladly see the Peo]>le so iinyiroved as to be able to do without it. 

Mr. F. N. Multby, the Acting Sub-Collector of Canara, jiroposes that tlie Punishment 
of Death should be extended to those who pollute Mosques, as they are invni’iably 
attended with the Intention of causing or the actually occasioning Dealli. He a.j)]>rovcs 
of Transportation being alw^ays for Life, but pi'oU'siij against the high Wages and com- 
fortable State of the Convicts in the Penal Coloiiic's. Ap)»roving of the Principle, he does 
not tliink that the awarding Compensation to Persons feloniously injured will have a 
practically good Effect in the Country, ns it would cause false Charges, throw Suspicion on 
the Evidence of Prosecutors, from tlieir Interest in tlio Case, and thus retard thi‘ C V)nrRe 
of Justice. He thinks that as far ns the Individual is concerned, tlie Arguineiits for the 
Abolition of Taslieer are unanswerable ; but Prevention being the great Ih inciplc of 
Punishment he doubts the Projiriety of the Measure, Tliis he thinks ajiplies to Flogging, 
wliich he considers a Punishment absolutely necessary, esjiocially by a Magistrate, in many 
cases of Kinergency, as at Fains, and in Famines, when linjirisonment is a Bh'ssing. 

The late Mr. J. J. Taylor, Acting Joint Magistrate of Salem, objects to the Omission 
Coi’j'ioral Punisliment, a Description of Penalty that he has always found best ff^r the 
Suppression of petty Tliefts ; but he has no Doubt that it will be rendered unnecessary 
when tlie System of rigorous Imprisonment comes into full Oiioration. 

Mr. Jrj. Cotton, Assistant Criminal Judge of Combaeonum, tliinks the Pcsiriciion in 
Capital Punishments fbuiided on a mistaken Notion of Lenity, as the C’rime of Murder is 
so abhorrent to Hiunau Nature that few Gang Robbers would commit Murder solely to 
remove Witnesses, Ashe considers Expediency the Measure of Punishment, the (’rime of 
Gang Robbery should be more severely tninished than it Ls at iircsont, as it is attended 
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with Two Aggravatians, — Bepetitioti and Cnieltj ; and as theOritne^ wh^ once obsamenoed, 
is more diffictdt to put down, he proposes severe Punishment for the Bingleadets. Hie 
present Punishment he conceives is quite inadequate, and therefore proposes Death for 
Gang Robbery. As the Gang Loaders axe often rich from Booty, and as unless the Property 
l>c fully, identified, the injured Person does not recover it, he thinks that a Civil Action 
should lie for the Amount of tlie Property lost, as also for any Hurt inflicted. 

£ 3 thinks Corporal Punishment that which the Natives dread most next to Death, 
rition is never displayed by them on receiving their Sentence of Imprisonment, and 
they often try to get into Gaol again. The Lash is no Disgrace to the low-bom, and it is 
inflicted on the l)igher Castes only for the great Crimes of Perjury and Gang Robbery, 
He highly approves of the System of fining, winch he would levy by Distress. Peijury 
and Forgery are not sufficiently checked by the present Punishment (perhaps from the 
Dilatoriness of the Proceedings), and therefore he deprecates the Abolition of any Part of 
the Penalty, and especially advocates a judicious and rigorous Administration of the Lash 
in such Coses. 

Mr. Pelly, tlie Joint Magistrate of Bellary, thinks Clauses 43 and 44 ajmly to Persons 
of English Parents born in India, and Persons of Asiatic Parents born in England. The 
first being banished would become a Vagabond without a Parish ; and the otlier, in eve^ 
respect a Native, may be banished, and claim Protection from his Parish in England. ISe 
asks whether in 49 Property entailed on A's Son would be forfeited to Government. 

In Clause 57 he thinks that thovigli the Liability of the Offender to pay the Fine should 
extend to Cases where he has been a real Gainer by the Injury, and thus becomes a real 
Debtor to the Sufferer ; yet in Cases where there is no Loss Imprisonment should suffice 
the Court, as the Offender on his Rele^e will be obliged to make over the Profits of his 
Calling to the Court, and thus a Premium and Inducement to Idleness will be given. 

Mr. Sharkey, the Principal Sudder Aineen at Honore, objects to Fine being unlimited 
wlierc none is expressed, and also to Imjjrisonmeiit not being taken in satisfaction of Fine. 
On the lirsl of these Points, lie thinks it would defeat its End, as the Judge would have 
the Circiiinstances of the Man ratlier than the Heinousness of the Crime in consideration, 
and thinks the Discretion granted to the Judge capable of much Abuse ; besides it is 
impossible to say how much a particular Fine will be felt. He thinks it an Error to 
suppose that the Amount of the Fine is the sole Punishment ; the Shame is not taken into 
Consideration ; nor is a Sum of Money a Matter of Indifference to any one in this 
Country. Ho thinks there is an Analogy between Fine and Imprisonment, as there are 
many to whom the latter is a Matter of perfect Indifference. 

He accordingly proposes the System of paying in Person what cannot be done in Purse, 
and having One limited Fine for each Offence. 

He thinks that the Second Point to which he objected will render the whole System of 
fining nugatory, and be a fertile Source of Evil, even after the Seven Days Imprisonment. 
Supposing a Man never attains sufiicient Projierty to pay the Fine, public Justic^e remains 
unsatisfiecl, if tlie Man is not obliged to pay by Imprisonment. Tlxere will also be no one 
to exact it ; and if after a longer Imprisonment you strip liirn of any Property he may 
attain in Six Years, to pay the Fine, it will be a Cose of extreme Cruelty, 

He tliinks the Analogy between the Civil Debtor and the Criminal incomplete, and 
the Mode of Procedure proposed unworthy of Adoption. He proposes therefore to 
cancel Clause 54, and levy the Fine by Distress, and if not to imprison proportionably to 
the Fine. 

He thinks there is an Inconsistency between the Seven Days Imprisonment when Fine 
is tlie Punishment, and the Quarter of the longest Term where Fine and Imprisonment are 
awarded. 

Tambisamy Moodely, the Serishtadar of the Zillah Court of Combacoiiuin, thinks the 
Provisions of the Code too lenient for tlie uncivilised State of India. Shows that in ancient 
Times Dacoity was always punished with Death, and that tliey never used such extensive 
or liosjiitalde Gaol Establishments as we do. Gang Robbers do not calculate nice Distinc* 
tions of Punisliment, and spare Life only where there is jxerfect Submission. He states that 
the Fear of Transportation has greatly worn out in India, from the Accounts given by 
returned and escaped Convicts of their pleasant Life in tlie Penal Colonies. The Mystery 
is now gone, and they look look to the Separation from their Friends as not longer than 
a Pilgrimage. Now as this ojieraiea on the People he propose.^ that Death should bo 
awarded for Dacoity, and even Hanging in Chains, giving ol course a Power of Mitiga- 
tion to the Judge. He also proposes as a Punishment for this, Forfeiture of Property, 
as Cupidity is the Stimulus to the Crime, and a Fund will be obtained to compensate the 
Sufferers. 

objects to the Abolition of Flogging, as Imprisonment is no Punishment to the low 
Offender, but merely to his Wife and Family, and Fine is impeachable in the Case of 
globose who posses.'^ notliing. Besides, if Flogging be done away in Courts Landholders will 
not be able to flog their Cultivators, and the Tillage of the Earth will suffer. 

The same Remarks apply to Godna^and to Tasheer. 

Reddy Row, late Dewati of Travancore, and Streenevasiah Naib, Seti^ihtadar of 
Cliingleput, concur in deprecating the doing away with Ciorpornl Punishment. 

Mr. Casamajor, the Acting First Judge of Circuit in the Centre Division, asks, why, in 
Clause 59, the liability is confined to Six Years. He would put Fiue on the same 

Footing 
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Fooiia; wi^iU Civil Debtors, fimd require, when the Punishment was undergone, as a 
Condit on of Rel^i^pse, tlmt the fined Person should make a botiA fide Declaration that he 
had given up all his Goods. He tldnks the Doctrine of Fine embarnissed by Inking too 
ooiuprekensive, and by certain Omissions He would distinguish Fine from Kestituti(m, 
and Htsn he would allow Imprisonment to be a Substitute fi)r the latter. He thinks that 
Fines might be levied os Civil Decrees are executed, aided by an Enactment rendering 
null all Transfers of Property by those accused till after the Execution of tJie Senknice. 
He thinks the Projx>rtiori between Fine and linprisonment should be rnadt more with 
reference to the Offender than the Offence, and should vary inverselj^ As a Man is rich, 
Fine is light and Imprisonment severe, fbr he is withdrawn from his habitual Pleasures. 
To the Poor the Fine is more severe, and Imprisonment comparatively a liiviid Punish- 
ment. 


Chapter III. 

General Exceptions^' and Note J5. 

Mr. James Thoma.s, the Criminal Judge of EajalmiunJry, tliiiiks that Chapter III, had 
better be left out, as the Pei*sons who would adminisku' the Law would not need tins 
Instruction. This also applies to the Provisions concerning the Eight of private 
Defence. 

Mr. Malcolm Lewin, the Acting Second Judge of Circuit in the Centro Division, thinks 
that in Clause 76 “the Eight is made to depend on an Offence untried, on a finite 
“ Punishment awardable under*a ctu^lain Statute to Cij oumstances not yet jn'oved. The 70* 

“ saiue PriiKJiple is canued on in the other Clauses/’ There is an apj)arent Safety iji the 
injured Party having a given Point to prove; but in Mattel's of personal Aggressions 
legal Deductions could not be often considered, Tlie Law of reasonable Apprehension 
pre-supi>o.se.s more Education than the Generality of People possess. It would be better 
to leave the Justification, wliere the Aggressor Is the sfronger Party, in the Hands of the 
Judges or Jury. The same lapjdies to 75, where the (.Vse is that of a public Servant, with 
the Advantage of being supported by others, especially as the Indians arc too jn'one to 
succumb to Opjjre.ssion. Ho thinks a Difference should be made between an OHi(*er 
acting on his own Authority and one armed with another’s Warnint. In the latter Case 
Eesistance should be deemed an Otfenco. The Indian cannot comprehend the Eight of 
privaki Defence, which should l>e encouraged. ParagrajJis 2 and 3 of 75 appear most 
excellent, and founded on the first Principles of Ju.stice. 

Mr. Harington, Aclitig Second Judge of the Provincial Court in the Southern Division, 
is ap])rehcnsWe “ that Clauses 76, 77, 79, and 80 would be liable to deter from Exertion 76, 77, 79, 80. 

“ for the J’roteetion of Person and Propei'ty, by creating a Doubt how far the CTreum- 
“ stances attemling any particular Case warrant Exertion.’* 

Mr. John Fryer Thomas, Commissioner for Carnatic Claims, tliinks Clause 75 requires 7.5. 

CoiTCction, as the Degree of Harm necessary to be inflicted is indefinite, ami the Varieties 
not defined. He suggtists, as an Imj)rovement, “ The Eight of private Defence in no Case 
“ extends to the inflicting of ilann manifestly and clciirly unnecessary to inflict for the 
** Purpose of Defence.” 

In 79 the Code he tliijiks draws no Disilnciioii between a Hut built with a fe^v Bouglis 79. 

and a pei*uuiuent DwaJling. He would not give the Owner of former the Eight of slaying 
anotljcr in the Defcnee of the lho})erty therein, 

Mr. K. Baiinermaii, Criminal Judge of Salem, would insert in the Third Line, after 
Assault, “ Di monslratiou of Assault,” so as to include levelling a Gun, &c. 

Mr. George Bird, Criminal Judge of Camira, tliinks 62 objectionable with reference to (]2. 

the Nature of the Per)ple that are to come under the Law. lie would omit 70, 71, 72, 70. 71, 72, ami 7 
and 73, and thinks, in 79, that the Eight of personal Defence (espeitially in India) might 79. 

extejul to many of the Ofiences enumerated in iliis Cluase, without the Eestrictiuus men- 
tioned in Pai'agrajji 3, Clause 75. 

Mr. BUine, tlie Alagistratc of Cuddfipah, says, in Clause 62, “ This ajipears to me to be 
“loo general in its A])plication, and contrary to the Maxim ‘ Ignorant ia legis non 
“ excusat.’ In tlie lllustraiioTi (a) the Soldier is Rn])))08etl to tiro on the Mob in enu- 
“ formity with the (Commands of the Law. In iliis Case he of course commits no Ofienoe. 

“ But he ina}^ in good Faith believe liimself to be conimanded to do that which in fact 
“ is contrary to the Law. He may believe hinrsclf to be authorized to tire on tjie Mob 
“ mthovt the Orders of his superior Officer ; but would lie not be guilty of an Clffeiiee if he 
“did BO? So also A, an Otiieer, may in good Faith believe himself eommanded or 
“ authorized by Law to onler his Men to fire on a Mob for tlie Purpose of suppressing a 
“ Tumult, without having been called on to do so by tlie Civil Magistrate ; but as this is 
contrary to the Law, would he not commit an Offence in so doing V* * 

Again, in the Second Example (b) : “ If A, an Officer of a Court of Justice, being 
“ ordered to arrest Y for a Civil Debt, believing in good Faith that he is authorized to 
“ wound or kill Y if ho refuse to accomiwiny 1dm, or to put him in Irons, were to do so, 

“ would not his doing bo constitute an Offence ? ” 

“ Besides, how is a Person's real Belief or Knowledge of the Powers intrusted to him 
to be ascertained except from his pwn Ajjsertiop, This Plea of a Belief Unit he was 
“ acting legally might always be set up in excuse for the most illegal Acts." 
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In CJlause 79, If by ‘ Mischief/ be here meant the setSug fife to the Building, Tmt, 
** or Vessel, the Eestriction requiring tliat it should be used as a Htunan Dwelling appears 
“ unnecessary and injurious. If I may kill a Man while attempting to rob my Property 
“ from a Godown or T(3nt not used as a Dwelling, surely I ought to be allowed to do so 
“ if he attempts to destroy tire same Property bv Fire."' ^ 

** The Injury in tlie latter Case is greater and more certain than' in the former ; for I 
“ might rt^cover my Property if robbed, but cannot possibly do so if destroyed by 

“ 'J'he Building which another attempts to set fire to may contain all the Property I 
“ hrtve in the World, to the Value of Ltuss of Rupees ; but by tliis Rule the Attempt to 
“ set fife to a Stable full of valuable Horses, a Warehouse, or even a public Arsenal, coui4 
‘‘ iioi. be resisted })y killing the Ofieiider.” 

“In Clause 81, the Expression in the Second Paragraph of this Clause, Hill the 
“ Ofiender has effected his Retreat," apjiears very indefinite. What is to bo considered as 
“ Ina having etleeied his Retreat V* 

“ The whole of this (Jlauso, with tl)e Exception of Paragraph 1, appears open to Objec- 
“ tion. In the Notes (Page ID) the Commissioners say, ‘ It may be thought that wo 
“ have allowed too great a Latitude to the Exej’cisc of the Right of repelling unlawful 
“ Aggressions.' To me it appears by this Clauati the Right is too much restricted/" 

“ Tlie Natives of this Country seldom recover from the Pa-iiic cjinsed by an Attack, or. 
think of Rt^sisttmee, till a Robbery has been comj)leted. They cannot, indeed, assemble 
“ in sulticieiit Numbers soon enough. If therefore a Village? has been attacked and 
“ robbed by a Gang who have ‘ effected their Retreat with the Property ' to a neighbour- 
“ Ing Jimgh', the Villagers ought not to be precluded frmn attempting its Recovery, and 
“ the Seizure of the Ro})bers, even at the Risk of killing any of them."" 

‘‘ Again, under the Fourth Paragi’aph of this Clause, the Defence of Property against 
“ House) )reak ing continues as long as the House Trespass continues, and no longer ; so that 
“ if a M/in has broken into a House, and carried off* Ih operty only just outside the Wall 
“ or Door of it, the Ow'iier may not slay him in attempting to recover it."" 

“ 111 Clause St most of the Objections made to Clause (12 also apply to tliis Clause. A 
Pei'soiiH simple Belief on good Faith that Circumstances am so and so ouglit not to be 
suflicient. 'J'hore ought also to l>e sufficiently strong and just Grounds for his Belief. 
An Instance has been known of a Gentleman shooting his own Servant, who had come 
“ into Ills Room at Night, mistaking Jiim for a Robber ; but he ought not to be held 
“ Idameless on this A<.‘eouut ; lie ought to liavo ascertained to a (kTtainty that he was a 
“ Roblicr before*- he killed him.” 

** So, in the? Case lait by way of Tllusiration, Z might stop A on tlie Road at Night, 

“ not ‘ by way eif Jest/ but with the Juiention of inquiring the right Road to some 
“ Place*. If in tliis (y^ise A, taking Alai'in, and lielieving in goo<l Faith that Z wa.s a 
“ R.o))bt‘r, were to draw out a Jfistol and shoot Z, the Act ought not, it ajipears to me^, to 
“ be held excused altog(‘thej‘ by his mere Bedie'f that Z was a Reibber, although it would 
“ form a reasonable* (h'ound for a Mitigation of Pimishnieiit/’ 

()0 Mr. Anstnither, Acting Joint (k-iininal Jinlge of Coimbatore, thinks that 62 will excuse 

Village Tallaries if they tortme by Order of the Monegar. 

6H. Mr. Pelly, Joint Magistrate of Bellary, considers that it does not appear in Clause 68 

whether the administering an intoxicating Drug to a Pei‘.son against his Will and Know- 
ledge be made a Crime ; yet if under the Intoxication Homicide is (iominitted both the 
Homicide and the Administere)* would be beyond the Law, and the Crime would not be 
defined. 

75. In 75 he thinks the Terms might imply that a public Servant is legally competent to 

commit an Offence. 

Chapter IV. 

Of Ahfiments- 

Mr. James Thomas, the Ch'iminal Judge of Eajahmundiy, objects to Intoxication being 
105. made a Plea of Mitigation of Punisluuent, and ranked with Idiotcy. He thinks 105 

omitting to give fnfornuition which he is bound to give a novel Enactment, and no miti- 
gating ( Jircumstance jirovided. 

Mr, Malcolm be, win, Acting Second Jmlge in the Centre Division, thinks the Distinction 
8S 79. - between iuttivo Particijiatioii in 88 and D7, and passive Paiiici])ation in 101, ill founded, 

101. cs tliey aic the Sfimt? in Practice, and profio.ses the Rule as delivered in tlie Maxim ‘^C^ui 

non )>rolii)>it (|U:inJo ]>rol lil a ;re Potest, jubet.” He thinks that the greater Part of the 
Poli(*e (f) wiiom Clause 101 iqiplies are hardly ilistinguishable from tlie Community and 
tlieir liiJineiice. As public Servants hardly known, yet the Police generally know the 
►^henie of a Robbery, and could prevent it if they jileascd. Abandonment of Purjwse 
before the (.'’omjdetion of the Crime is Palliation, but not as applies to a public Servant, 

“ liecause the (haiue continues until he has acquitted himself of the Duty of his OSBfiee, 

“ whicli lay in ]irevonting it."" 

He thinks the Punishment in 106 much too lenient, considering its Frequency, and 
Connexion with higher Crimes. 

91-. Mr. John Fryer Tlioirias, CornmiHsioner for Carnatic Claims, thinks 94 will open a Door 

to malicious Pinsecutions, unless the Instigation be confined to some overt Act, like the 
Illustration. 


97 he 
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97 he oofleeirea requires a»%ht Alteration^to prevent its inoluding^a Class of Cases 
which it does not intend to embrace; thus substituting, in Illustration C, Murder 
for ]^bbory, it %ould .follow that Officers of Police would, like the London Police 
Qffi<?or who allowed a Murder to be committed to get the Blood-money, suffer Death for 
the Omission to interfere to prevent the Crime. Now tliey would not bo in League with 

the Murderers, whl^i is the Essence of tlie Offence in this Clause/' He would prefer, 
by aiding and favouring the Offender in the Commission of that Offenecj ; and the 
Illustration and the wording of Clause 86 he would alter accordingly. 

Mr. Edward Bonnerman, the Criminal Judge of Salem, says, “After Clause i08 
“ the Words * provided that he knows or susi>ect» the Offence he thus abets * might be 

inserted.” 

Mr. George Bird, Criminal Judge of Canara, thinks 88 would probably he carried too 
far, and there would be no End to Inquiiy and Accusation. Of 90 ho says, Bribery to 
commit an Offence would be punishable under tliis, and if tlie Offence wej’c actually com- 
mitted under 88 also. He asks, in 98 and 99, how is it possible to know what A (ronsidered 
likely to happen, and how is “ Misconception ” to be proved ? ' 

106 he imagines insufficient ; and the Exception in 107 is objectionable in India, when* 
Relationship is carried to such a Degree. In 113 lie would omit from “By- words” lo 
“ Itepresentation.” 

Mr. Blane, the Magistrate of Cuddapah, says, in Clause 88, “ This is a f/eneral Buie 
“ whicli would appear to be annulled by ilie subsequent Clauses. By Cliaiisc 90, ibr 
“ instance, whoever by Instigation, attended with the actual Delivery of a Bril>e, ]>ve,- 
“ viously abets an Offence punishable witli Imprisonment, may be punished with Impri- 
“ sonment equal to One Fourth Part of the longest Term provided for that Offeiict;/’ 

Theft is an Olfenee punishable “ with Imprisonment. Under Clause S8 the Person 
“ instigating another to commit Theft is punishable, as I understand, will) the full 
“ Punishment for Theft, but under (dause 90 lie is only jmnishable with a Foiirtii P.'irt 
“ of that Punishment. The only Difference between the Two appears to bt‘, that inidtr 
“ Clause? 90 the Tnatigation is attended with Brlbeiy ; but that woidd a[>j»e;u‘ ratlar to 
“ heighten than dinunish the Offence, So also in Clause 91. In tla^ llliistnitiun to ll»is 
“ Clause it is ex]dained that tlie Abetment is a Cruu(‘, whether the Offence bo conunitto*! 
“ or not ; but there is nothing in tin? Body of the Clause itsedf from whicli this can be 
“ understood.” In the following Claase, No. 91, whiob is similar lo Clanst*. 90, except 
that the Abetment is attended with the Tlireat of Injury instead of Bribery, no Mimtion 
is made of its being jmnisliabJe, unless the Offencii he actually committed. So iiuporiuiit 
a Matter ouglit not to be left to be inferred from the wording of an Illustratioa. 

What constitutes a Conspiracy ” is not defined. Docs not a Person who instigates 
another (os in Clause 90) to commit an Offence by giving him a Bribe enter into a Chm- 
spiracy for the Commission of it, and if so where is the Difference between the Two ? 

In Practice much Difficulty would be foiuid in detennining whether a Person “ knew 
“ an Offence was likely to be committed or not.” In Illustration A, foj' instance, liow 
could it be possible to determine whether A covsidered Murder as likely to be committed 
by B or not ? He ought to be liable to the Punishment for Murder, whether he considered 
it likely or not, as under the Englisli Law. 

Mr, Strange, Joint Criminal Judge of Malaliar, docs not clearly see the Disliuctiou 
between Clauses 90 and 91 and tliose Crimes to which 88, 9/>, 97, and JOO relate. It 
should be made more ex])lieit, and if One Fourth Punishment only is adjudged where i,he 
intended Crime Inas not been committed, the (kuumission f)f it shoidd be more ]>hiiidy s(jt 
forth ; yet the Illustration under 90 would show that the Distinction was in some f'ases 
immaterial. On 98 lie remarks, that the Attempt to determine whether aii Instigator 
had the Means of knowing the probable ulterior llesults, so as to punish liiin for a higher 
Offence than he coinmitteil, will seldom be made with unquestionable Succiiss. On Illus- 
tration A he asks how can a Judge satisfy liimself that A thouglit it llkc'ly B would com- 
mit Murder. He proposes, as a safe llule, to consider those Parties aiding and alndtirig 
where their Countunaneo evidently encouraged, whetlier the Crimes (Offered or not from 
that originally contemplated ; but that, wliatevor the Crime was, the Abettor was to be 
considered guilty onJj/ (»f the Crime to winch he had lent liis Aid, and be considered free 
from the Guilt of the other resulting Crimes. 

Mr. Anstruthcr thinks there ouglit to be a very great Difference between (ffasses 1 and 
2, and 3 and 4, of Abettors. It must be allowed that the Instigator of the Crime is more 
guilty than lie who, being invited, refuses to join in the Crime, but neglects to inform tin? 
Police. 

He thinks in 96 the Punishment too slight, as the Instigator liero completed his Crime 
before the Act is begun, so that even if the Plan were frustrated he is not the less guilA\ 

Mr. F. N. Maltby, Acting Joint Magistrate of Canara, says, in Clause 90, the Meaning of 
this Clause is not clear. If it differs from 88, in that the Crime is not committed, the 
Illustration ought to run, “ although B does not give the false Evidence.” If the Differ- 
ence consists in tliat Bribery is added to the Instigation (os the wording would a])])ear 
to show), it is not clear why the Punishment should be less. If it consists in that it 
applies to Cases punialiable by Imprisonment onlyi it is not clear why a different Rule 
should apply to these Oaaes. 
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In 94' The Punislnnent in this Oafie^ an teptalStod in iha HSuMratf^ 
flc^a he, to me to be far too lenient for perhaps One of the moat serious Crim^ mrely 
Transportation for Life ought to be awarded in a Case when a Man wilfully endangera 
the Lives of Numbers. 

In Clause 98. “ If A consider Murder as likely to be oommitte^y B.” It would in • 
many Cases be impossible to tell wliat A considered as likely to Ifappen. Tba English 
Law appears to mo to be necessary. The few Cases in which its Universality may render 
it ri^^orous may be corrected by the Prerogative of Mercy, as must necessarily be the Case 
in many Instances, notwithstanding the utmost Precaution in framing the Law. 

In Clause 101. This Law appears to mo very lenient. A in the Illustration ie an 
Abettor, and Kis Oflence is aggravated by a Breach of public Duty. I should therefore 
conclude that lie ought to be liable to the whole Punishment of the Oftenco ho has 
abetted. 

Mr. Pelly, the Joint Magistrate of Bellary, asks whether the Backers in a sudden 
Quarrel with Fists, as the Seconds of Two Prizefighters, are witliin the Clause. By 69 it 
would appear doubtful whether the Principals were committing an Offence. 

Chapter V. 

Of Offences against the State** and Note 0. 

Mr. James Thomas, the Criminal Judge of Rajahmiujdry, says that Clause 116 makes 
a Man liable to Fourteeii Years unlimited Fine ami Forfeiture, who, after committing a 
Depredation in a neighbouring State, tiikes Ilt fngQ in the Company’s Territoiy, where 
possibly liis Fatnily may he. He suggests that the Person doing so should be given over 
to the State wherein he committed the Crime, to be ijuuished by them. 

Mr. Anderson, the Second Judge on Circuit in tJie Western Diviaipn, considers that 
Clause IIS Jam been, with Keason, very generally censured. 

Mr. Malc.olrn Lewin, Acting Second Judge of Circuit in the Centre Division, thinks tho 
same Clause wliolly indefensible,” and tliat the Objections to it are bo obvious and so 
numerous that it seems quite unnecessary to i>articulariHe them. 

Mr. Edward Eamiermau, C.huminal Judge of Salem, in Clause 113, proposes to omit 
froui whoever” to ‘‘ attcmi>t.” 

Mr. Blaue, the Magistratti of Cuddapah, thinks that 111 only applies to the Governor 
General, and who luus very little Likelihood of being overawed. It ought to extend to all 
constituted Authorities under Government. 

Mr. Anstruther, Acting Joint Criminal Judge of Coimbatore, supposes lOJ) jneons 
whoever of our Subjects ; not whoever, witliout Exception. He thinks Note C raises more 
Difficulties than it solves. The King punishes as Head of the Ooveruinent of India ; not 
of Britain. The present Rules arc quite sufficient. 

• Chapter VI. 

** Of Offences relaiwg to the Army and Kamjf and Note D. 

Mr. Jol:n Fryer Tliomas, Govermnent Commissioner for the Carnatic Claims, thinks 
that tlie Expressions in 118 and 119, Soldier, Sailor, ap])ear to apply only to Men in the 
Ranks, so that if the Act were* that of an Officer, the Abettor would not be punishable. 
Possibly it is otdy meant for the lower Grades, but it would be well to define it. 

By your Illustration to 125 a Man putting on an Officers Dress would not be 
punishable. 

Mr. Blane, Magistrate of Cuddapah, thinks that as it is evident in 116, 118, 120, and 
122 that tlie Instigation to Mutiny, even if it does not take place, should be punishable, 
it ought to be so expressed. 

Mr, F. N. Maltby, Acting Sub-Collector of Caiiara, thinks that Soldier and Sailor are 
not clefinetl, and that the various Grades of armed Servants, from an irregular Corps to an 
armed Peon, would require Home Definition. Ife thinks Sibendy Corps and Police Peons 
require being legislftted for by something analogous to Military Law in case of Desertion 
ill Emergencies. 

Chapter VII. 

Of Offences against Public Tranquillity'* 

Mr. Anderson, the Second Judge of Circuit in tlio Western Division, approves of 
Clauses 13.9, 130, 132, and 133, and of all the Clauses in IX., and has the same Remark 
to make as to most in CJiapter X, particularly Clauses from 190 to 199. 

Mr. John Fryer*T)iomas, CommisHioner for Caniatic Claims, approving generally of the 
EJiactment, thinks them imwise if applied to Ryots assembled to resist unusual or heavy 
Imposts, as it is the only Way they can influence the public Authorities ; and If a 
Collector construes every Meeting of this kind into Riot, the poor Ryots are deprived of 
all Remedy against exorbitant Imposts. Ho thinks that the Madras Law of Collector 
and Magistrate being One Person tends too much to oppress the Natives, and to [irevent 
all Expression of public Feeling. 

Mr. George Bira, the Criminal Judge of Canara, thitiks 133 too severe on the Indi- 
vidiial who took no active Fart in a Biot 130 would suffice, if not cumulative. 

* Mr, 
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F. Ii« ol1>id4apah, ccmBidem the piffereiiQe in i27 too wide, A 

Hooting of Iniousafido of Feroono to overawe Government is classed *^th Persons assem- 
bling to insult an Individual 

1&. Anstnithor, Acting Joint Criminal Judge of Coimbatore, thinks 187 would at 
anoe fall on Missionoitiea, and be a strong Incitement to rioting, as a Rioter might injurt* 
the Insxilter, or take cwivantage of his own Wrong, by pleading his own Rioting against 
the Person iigured- 

Mr. Felly, the Joint Magistrate of Bellary, thinks^ the Provisions of Clause 13ti 
objectionable, as they give a Handle to the Creation of a Riot on (my Pretence of Pnn o- 
oatioui. The I^aw should make Allowance to the Rioter for ilie Provocation he has 
received. The Provoker had better be left to the Punishment provided for ’his Ofteiice in 
other Parts of the Coda 


ClXAFTEIl VIII. 


Of the Alms6 of the Powers of Puhlic Servants a7ul Note E, 


Mr. James Thomas, the Criminal Judge of Rajahmundry, thinks that in 138 thr 
Term expecting to be public ServantiS^' should not be coiisidcired in the same Light as 
Persons actually employed, as the Natives have such general and vagiu‘ Expectations of 
Employment that Half of the Community may be included. “ Gratification ” he thinks 
not sufficiently precise. Prefers tlie Madras Regulation Terms, and would omit ilic 
remaining Clauses in the Chapter, leaving the Servants to be punished by tlie Govern- 
ment under which they are employed. 

Mr. Casamajor, Acting First Judge of Circuit in the Centre l>ivisioi\, projioses to alUv 
the Title to “ Ofleiices by public Servants, as sucli ” as 147, 141) can laird 13^ 1)0 called 
Abuse of Autliority. 150 should come under Cheating by Personation. Much dcpontl; 
on tlie Code of Procedure, viz., liow and where 141, 113 are to be tric'd, and who is to 
exercise the Powers in 140. He thinks 142 and 143 not likely to be often acted on, 
inasmuch as Section XII. Regulation XII. of J802, and S(‘etion XIII. Regulation VIII. 
of ISIG, very seldom have been needed. • 

He thin]{;s 141), as including covenanted Servants, will occasion great Ex}losions. 
This did exist in Madras, but was abolished in 1828. He thinks It should be omitted. 

Mr. Haringtoii thinks Clause 138, and most of that fiom it to 150 inclusive, of very 
little XTse, as most of the Acts must end in Sus])ension from the S(irvli‘e, as no Govern- 
ment would employ Persons thus punished. He thinks those otdy advisable Avhere, there 
being no moral Turpitude in the Case, a Binall Punislniient abstdves as it were the Indi- 
vidual ; but not wlierc it becomes a Stain on lus Cluiracter. 

Mri Livscelles, Cximinal Judge of Chiitoor, highly apjirovos of tliis (Hiapter. 

Mr. John Fryer Tlioinas, Carnatic Claim Commissioner, tliinks tliese Enat^tmcids 
injudicious, as applied to Men high in ()fli<3e, Dismissal with Disgraccj being (juite suHieicut. 
They tend to degrade both Office and Officer. This he' ii>stanees by the Htunoval of a 
British Resident to a GaolVis being a Case in ]K)int, as also a Judge from high 'Pru d. and 
Power being dragged as a Criminal to the Bar. He thinks the Arguments about 
Tasheer (Notes, p. 12.) apply to tliia in the Case of resi>ecta]>Ie Natives. Tljty would 
avoid Offices that would subject them to such Degradation. Tins applies nu'it lv^ U» 
Imprisonment, Fine is not liable to the same Objection. # 

Mr. E. Baimerman, the Criminal Judge at Salem, pioposcs to insert or Order'’ al’tci 
Decision, as they ore often equally culpable and pernieions. 

Tliis, as well as 143 and 141, are vc^ry important, as recognising the Pvineljde dI 
Impeachment •solely on a Judge's Proceedings, as they have liillierto been eondeiuned as 
resting on mere Inference. Mr. Bannerniaii iironounces tlu in veiy judicious as well as 
important. 

Mr. George Bird, Criminal Judge of Canara, thinks there is no Necessity for inf erfi ring 
with Persons not public Servants. 

In 141 he would fwld Fruits and Flowers, as explaining Refreshments.” In 1 12 he 
asks, How is Proof of the Knowledge to be obtained? It would open a Door to the Prosi'- 
cution of public Serv’^ants by disappointed Men. 143, 145 are objectionable, and caleu]:ite<i 
to impede Business, and will be used as such with a viaw to annoy and ]mmp< 1 
Government. 

Mr. F. L. Blane, the Magistrate of Cuddapah, Ba3''B in the Notes, it is stated that tliis 
Clause applies merely to People in public Employ, but this would seem (135)) to apj>ly t'> 
others. He thinks tliis Error should be amended in the wording of the ClauHO. 

Mr. Strange, the Joint Criminal Judge of Malabar, tliinks, in 142, no wilfully unjust 
Judge would fail to bring forward some sort of Reasons. Allowing fojjjPerversencss, how 
could it be known whether the Judge knew his Decision to be unjust i ^ 

143. Mr. Strange thinks, “ with respect to Europeans, the Expediency of this is highl3' 
“ questionable, especially as their Conduct cannot be said to have raised a Necessit}^ 
‘‘ for it^' 

149; As the pxesent Rules and Means of Punishment will continue, this Clause may br 
rendered ineffectual by Government suspending a Man from Office for a longer Time tlian 
Three Months. 
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Mr- Aiuptruther, Acting Crinmuil Judge ef Ckdinbatore, considers Moie S very 

imprudent, as Oovemment bave ample Power to |$b^sh their Servants ; and the Respect 
^SrToffl fiUlH will he weakened by these Rules, wludb class a corrupt Judge witii Ihieves 
and Forgera ; 

Mr. Edward Maltby, Joint Ma^trate of Canara, thinks the Acts simplify the preflMin,t 
Syrtem, by leaving the Offences common to publ^ Servants and .ethers to be generally 
provided ibr, instead of having separate Tribunals and particular Punishments for FfUadds 
and Embezzlements of public Servants. He, however, tliinks, that, as the Law is foamed, 
frivolous and vexatious Charges will be raised, and it will be difficult to inspire Oonfi- 
denee and Indeijendeiice in public Servtuita 138 and 14i2, “ Gratification,’' is likely to be 
n.sed by disappointed'Persons to cause Annoyance ; and the Provision against “ knowingly 
nassing a wrong Dectaion ” will be the Cause of Criminal Accusations instead of Aj>peal 
bovernment ean sufficiently provide for the Efficiency of its Servants by the Power of 
Removal. This is the C»we in 14'9. He thinks the local Government should be left 
unfettered to do wbat is needful for securing Subordiiuition and Efficiency, 

Mr. C. J. Bird, Joint Magistrate of Tiunevclly, does not think the Provisions ample 
enough. 149 only a^jpUes to those who tu'e pai<l by Salary, Fees, or Laud ; yet the Term 
Judge includes Village Moonsitis and Punchayets, fre., over whom it is proper to Lave 
Coercion. By the Code they would esaipe uni>uni.shed. 

This also applies tO the Village Watchers, whose ])roper Salarie.s go to the Heads of 
Villages in Tinnevelly. The Pimisliment for causing Escajie is not sulHciently severe, .as 
the Instances are frequent, and the Convictions very rare. 

Ml*, llalty Frero, the Joint Alagiatrnto of Cnimhatoro, considers that tho Code 

proviiles very jui|‘>erfectly for the Offences specitled in llegulation IX. of 1822. For 
in.staiieo, there ia none for the Crijne of Village Servants nuildng false and fraudulent 
Eiitritvs in tin*- public Accounts conceriiing the Extent, Value, and (Jlassili cation of Land ; 
also those irientioncd as the 2d Description in Clause Second of tlie Ib'gulation 
referred to.'' He tliinks Dismissal not sufficient Punishinent for Offences of this Nature, 
especiall}’' in an unsettled District. He thinks that it may form a Subject for Con- 
sideration whffther an Exception might not be made to the Rule laiil down by the Law 
Commissioners, that the Property of the State should in general he protef^b^d by tho 
same Laws that are considfu'od sviffitaent for the ihotet;tion of tho Property of the 
Subjo(^t., similai’ to that which has been a<loj>ted by them in Casfss of another Kind in 
(Clause 217. etseq. Tho Chapter on Ileveiiue Olfeiiees contains no Provision bearing 
any Allusion to the Subject. 

*Mr. F. N. Maltby, the Acting Sub-Collector of Canara, says, I am not aware that the 
“ Penalties prescribed by this Cliapbir arc xmadai>ted to the Offences for which it 
** pi\>vides; but 1 wouM beg to offer a Remark upon tho (>Miai)ter g(*rierally. 1 believe 
“ that there are few who have xvaiolied tlie actual workitig of our Government in the 
Pro\Tnc(\s who have not found Re{.isoii to doubt whether, in otu* Endeavours to protect 
the P(*o]do from Ojijiressiou oif the Part of the Servants of Government, wo have not 
** gone too far, and weakened thci Power of our Native Servants. It is as necessary that 
ilioy should be su])]wted in the honest Discharge of their Duties as that those under 
** tliciu shouhl bii protected from Oppression. Although, therefore, 1 do not venture 
“ to offt'r any^ Remarks upon the Punishment to bo awarded when Delinquency is 
“ yirovcMl^J would l>eg to observe that it will depend upon tho Code of Procedure whether 
this Chapter is an useful or a most prejudicial one. It must be most prejudicial if the 
Form of Procedure should allow of ])ulJic Functionaries being dragged before tljy® 

‘‘ uj)on Charges prcfen'cd in the usual Form of Offences under this 

Chajiter. 1 am sure that not a Native Functionary will feel Conrfidence in the 
“ Discharge of his Duties if this Chayiter is enforced by the ordinary Tribinials. It is 
necessaiy that the Form of Procedure should be sucli as .shall as far as jjossible j>rotect 
“ the Ollieiu' of GovernmeTit from Annoyance until Delinquency is proved ; and I need 
hardly add how necessary it is that falsie Charge>s should be severely puuishe<l. Should 
it bci so arranged that a mere Charge of these Offences preferred bt‘.fore a Magistrate 
shall ])Ut the Accused on his Deleiice before that Tribunal, the Provisioiis of this 
Chapter must have a most jirejudicial Effect. The Principle of the Madras Code, of 
making ilie yiublic Officer amenable to his Suyieriors, under Rules differing in this 
*• respect from the ordinary Course of Criminal Procedure, aj)j3eai‘s to me to be best 
adapted to the l‘ar]»os<\" 

Mr. Pclly, tlie Joint Magistrate of Bellaryy tliinks that the Expediency of this Chaj^ter , 
will gi'catly depend upon the (Jode of Procediu’c. if tiny j.>ublic Servant is to be dragged 
before the Court on any Complaitii tlio Enactments will be liighly objectionable. By 141, 
a Judge (X)rmptly4iiring a House below the yiropi.r Rent, of a Person wlio is about to 
bring a Suit into Court, would not be liable to Punishment. 

On 112 he says, The Word ‘ knows/ wliich frecpiently occurs in the Code, requires a 
Definition. Is a Person said to ‘ know ' what lie is legally bound to know, or profes- 
“ sionally (see Clause 26*1) is supposed to know ? *' 

Shreuevasiah proposes, in Cases of corrupt Servtots, that both tho Giver and Receiver 
< »f a Bribe should be amenable to Punishment 

Chapteh 
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of the Imtful A ftho^Hty of Public SerUantsT omd Note i\ 

Mr. Thom*^, the Criminal Judge of Bajahmundry, thinks the Penalty in 

OlanBO iSB more th adeqiMfrte to Offence, and Uahle to the greatest Abuse in 
Pra^ca The same Objections apply to Clauses 156, 157, and 158, and to all the 
reimouh^ Clausoe of the Chapter, esii)eciRlly to Clauses 164, and 171. Clause 182 
appears to make Crime of that wliich is no Oflenoc,' while it leads to tlie greatest 

Mr. Casamajor, Acting First Judge of the Provincial Court in the Centre llivision, 

S poses, on the ]?lea of Delay and Obstruction of Business that the jiresent wording is 
ely to produce, to add, in Clause 156, after “ some/* the Words by the Period lixed 
for such Production or Delivery, without reasomible Excuse, to the Satisfaction of such 
public Servant or Body of public Servaints/’ 

Mr. Anderson, Second Judge of the Provincial Court of Circuit in the Wosterzi 
Division, concui>i with the Proposition in Note F, of empowering local Authorities to 
forbid Things dangerous to public Tranquillity, &c. ; and, approving of (Jlauso 182, 
proposes, as aji Illustration, the Disobedience of an Order proliibiting Ballast to bo thrown 
overboard in Harliour. ^ 

Mr. John Fryer Thomas, the Commissioner for Claims withdrawn from the Carnatic 
Fund, in Clause 161, says that the Signature of -the Individual Avho makes a Statement 
before a public Authority is almost unnecessary when that Fiinctiouaiy attests it, and 
therefore thinks a slight Fine suificieni, ami would declare the Attestation of tljc pu)»lic 
Officer, witli an Autograph Note that the Person refused to sign, sufficient Authentication. 

Mr. Edward Ba.nnerinan, the Criminal Judge of Salem, entirely objects to 168, or at 
least would insert before ‘‘ obstructs/^ “ by Act or Thrcaiis.^’ He thinks that as thti Sale 
or the Tax may be odious, Government will be glad to have its Iniquity bi-oiight to its 
Notice by the Backwardness of Purclnisers. This is legitimate, and so is Conversation 
inducing the Peo 2 ile to hold back. He thinks the Olaitso of fundamental Imjjortauce, as 
defining the Peojde's Rights of passive Resistance to an odious Tax. He thinks the 
Words he suggests may liereafter bo of more r^onstltutional linixwiance than at ju*esent, 
for it may be that some Freedom of Oi)po.‘^itiou may hercpvfter prove a Safeguartl 

against aggressive Ojqiosition. 

He thinks the Penalty in 171 and 173 inadequate, and ])roposes a Grmhiiion of 
Punishment. He would make the Rescuer sutler Half the lm2)risoninent of tlie lleseued. 
In the Case of a State Prisoner, the presejit Clause is quite inade^iuaie, 

Mr. George Bird, the Criminal Jiidge of Canara, thinks Excef>tion in 159 might be 
allowed on religious Grounds, ‘‘ Causes Annoyance,'' in 164, he says is too vague, an! 
173 insufficient; for instance, the Punishment of rescuing a Murderer or Rc^bber 
proclaimc<l. t 

Mr. Blane, the Magistrate of Cuddapah, proposes, in 153, to insert as an Enactment, 
“ or inteiitionaHy defaces any such Summons or Notice” as one may thereby elfcctually 
defeat the End, 

Mr. Strange, Joint Criminal Judge at Tellecherry, thinks that in 170 if the mock 
Purchase be clearly fraudulent, the Actors may be jmuished under “ Fraud.*' I'lic usual 
Penalty for not completing a Sale would be suUieient in other Cases. 

Mr. Ansiruther, Acting Joint Criminal Judge at Coimliatore, considers tluit Note F 
cISntains a veiy mischievous Principle, viz., that Disobedience to a local Ordt*r is allow- 
able, and not punisljablc except when in ApjxMxl the upjier Court is satisfied that the 
Disobedience was attended by Evil or Risk. “ If the Punishment be sliglii, the local 
Authority suffers ; if severe, the Code, having cau.sed the Fault, should not punisli it/* 

Mr. PycTofi, Joint Magistrate of South Arcot, thinks that 1 >2, lo3, 155, 15(), and 157 
may be inadequate in Cases of great Importance, a.s in case of an imjiorl ant Witju'ss in a 
Murder Case or in a Civil Suit of large Amount. He thinks'Ua^ lnq)risoniiient slionld be 
increased, and the Fine left unlimited, on the Prmei 2 )lo of the Note on tins Cha 2 )tcr Of 
Punishments. ” 

Mr. F. N. Maltby thinks Not(5 F. is fraine.<i on a false Princi|)h‘, of intrusting ])ublic 
Officers with Power, and at the same Time distrusting their Use of it. At present, an 
Officer empowered to issue such Rules will have them cavilled at and set aside by the 
Officer who ought to enforce them. He thinks the Penalty in 159, 160, and 161 insufti- 
cient, and proposes “ tliat the Court should have the Power of detaining the eoniuma- 
“ cious Party till he jierfornia th<3 Act necessary for the Administration of J ustice.” He 
stotes that his Proceedings liave often been embarrassed by the Praq^co of bringing a 
Ciiarge of Forgery against both the alltiged Prineii)al and the attesting Witnesses, 'Ju 
wlxich Case the Police put the Witnesses on their I.)efeuce, thereby depriving the Person 
forged againsjt Of the Benefit of their Evidence. He proposes to make them swear to the 
Truth of the Dooutnent ; and if a Forgery, to convict them of Perjury and Foi’gcry, but 
not to entertain it unless the Principal }>e convicted. 

Mr. Pelly thinks that Clause 186 may operate very harshly, and instances a Master 
threatening to dismiss a Servant, who jiroposes to make legal Application for Beuiedy 
against some trifling Injury received from ms Master. 

(263.) - ^ li e 4 Mr. 
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till the Oath is takea, which aiiplies also to 160 and 161. 

lie thinks^ 162, if comicctc^d with private Rights, is^ d 
he treiited accordingly, t^lause 16+ makes no Distinc 
uttoin])tiug to prevent, lie thinks when actual Obstructii 
merit should be more severe tliau for mere Annoyance. 


SuaoESTiONS of PEorosED Peovirions where the Penal Cope is at present silent 

Mr John Fryer Thomas, Carnatic Chiim Commissioner, thinks that there are no o1!)rre^ 
Ri)oiifling Rules in the Code for Regulation I. of 1882, and Section VIX. Reflation XllL 
ol’ 1882, of the Madras Kogulations. As Chapters 158 and 160 do not include the Offences 
provided for, ilie Power given by the above Regulations is of the greatest practical 
Inij)ortaueo towards the Administration of Justice, and, wliatover the Objectiona^Upon 
general Prin(*ij)les may be, they arc well suited to Southern India. 

Air. Edward Bamierman, (hiiniiial Judge of Salem, submits that the following OJSbnoe, 
which must he very eomiuon, is not provided for in the Code. A advances to C\iltivatoia 
of Indigo ; they engaging to give him the Article at Eight Ru}>ecs per — . B., wlien it is 
]»r(»pated, gets it by giving Nine. A might in many Cases be entirely ruined, and 
yet theie is no civil Redress. He submits Bs Conduct should be made 

penaL 

Mr. George Bird, Criminal Judge of Canara, suggests, that some Provision should be 
uunle for C'riine rommitted in Roadsteads, and within Sight of Land, as under the Penal 
Code evtTj j)otty Hieft comiiutied beyond the Level of High-water Maik would need 
to be sent to the Admiralty Court at Madras, thex-eby entailing much Exi)enBO and 
Tioublo. 

Mr E. Maltby, the Joint Magistrate of Canara, thinks that the Code ought to autbo* 
rize Imprisonment in those Cast‘8 where it is necessary to bind Pcrsoixs over to good 
Behav iour, and they fail to produce the requisite Bail. 

Mr. Freeze', the Magistrate of Chingleput, considers that no Punishment is laid down 
for the Punishment of Peons, who, through criminal Neglect, allow the Escape of 
Prisoners As tliis occurs very frequently, something more sever© tlian Dismissal sliould 
b( awarded. 

Mr. Pycrofi, Joint Magisti’ate of South Arcot, thinks that there is no adequate Punish* 
int'iit in the Code for pi"cfcrring false Complaints, which is a very common Practice in 
India, axxd tends greatly to impair the Administnition of Justice at present. Regula- 
tion IX. of 1816 slightly jmnishes some Ciises, but in most malicious Complaints there is 
no Penalty. Regulation IX. of 1882 is confined to Ameeiis or Heads of Police, and dpes 
not oxtt'nd to Alagistrates, but even that would bo a great Boon, and he acoordin^y 
mggests its Ad*)])tion in the Penal Code. 

He fiirther observes, that no Power is given to Magistrates to hold to Security crimilStl 
Vagi ants and suspicious Persons. In the present State of India this could not be 
fori»id<leu without impairing tlie Usefulnessx>f the Police. 

Mr. C. J. Bird, Joint Magistrate of Tinnevelly, thinks, that having no visible MeaniS 
of Existence, possessing Housebreakers Tools, and sending Challenges, are not provided for ; 
und he urges that the l)iHposal of Female Infants by Parents and Guardians, to be brought 
up as Daueiiig Girls, should be made penal. 

Mr F. N. Maltl> 5 ^ Acting Sub-Collector of Canara, thinks it would bo advantageous 
to add a Clause to Clia])ter IX., jxunisliiiig those who, being in possession of important 
Documents which they are legally required to produce, l>efore l>eing legally'callcd on, 
destroy the same In Chapter XXIV. he instances a Case of a Child of Six Years old, 
which WHS left for a few Days by the Parents in the House of a Relation, who, wjtV^ut 
tlu' Consent of the former, married the Child to a Relation of his own. The Parf^nts 
eoin])lained, and he was punished in the Criminal Court under the Mahomedan^L^i 
This he thinks bhoiild be provided for. 

V. Streenevasiah thinks tlxat the Breach of Engagement, once made by the '^areUteof a 


^Mr. F. N. Maltby thinks that a Clause should be added to ChapMl^'Xl!^^ 
blss Use of Measures prohiluj^ by any “loqgl Rule or Orde^^' as it i^jB^Ujsdly 
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\J4r. James Thomas, the Criminal J^KjJge/ of Rajabmundry, saj^.s, thdt if it be intended 
fey Chapter^. Clansf^ 1937, theit any Person ^‘olTering Interruption or Insult to a Mbon- 
aiff,orlrobc 0 !Anie^n,'^ lls liable to Pine 1,000 Rupees or Six Months Iniprisonnunt, it i.s 
exdfessive/'^ 

Mr. ^asamajor, Acting First Judge of Circuit in tlie Centre Division, tlunlcs that 1,05 is 
a little obscure, and asks what there is to distinguish tlie Declaration made and sub 
.scribed from the false Evidence iji 188 ; yet tlie Puiiisfainent is \ eiy didVre ut. In 197 he 
would leave out ‘‘ or causes any Interniption,” as such Power would be a Sword in a 
Child’s Hand in this (Country,” consifhu-ing who the Judges are, and concludes by paint- 
ing a graphic Scene of One sucli Interrujiiion in an Indian (\)ijrt. 

Mr, Kindersley, the Magistrate of Tanjore, considers tlie Principle in this Chapter most 
admirable, and its Provisions particularly suited to this Omntry, “where the Crimes 
** legislated for have giown to a fciarful Extent, and hitherto with almost cuitire Impunity' 
under our Administration.” 

Mr. Anderson, Second Judge* of Circuit in the Western Division, thinks the wliolti 



rably well adapted to India.. 

Mr. Jolni Fiyer Thomtis, (Jarnatic (^ommissionor for Small Claims, considers our present 
Law of Perjury a mei’e Reil('ction of the English J^aw, “not suited to India.” He prefers 
the Code as dealing with tlie Crime on its own Merits ; yet lie does jiot tliink the Principle 
carried far enough on the descending Scale. 11c thinks it is still, however, viewed with 
English Eyes, though they acknowlc'dge that direct Perjury does Jess Harm here ; and 
they forget they cannot bind a Hindoo by any Oath. As tlie (Clause at ju-esent strands, 
the Pumshnient is severe, ami therefore for small Offences of the Kind (tlie Convictions 
will be limited to that) it is better to lower the Penalty, and enjoin frequent Prose- 
cutions. 

In Clause 193 he thinks the Penalty ought not to be confined to the Execution of a 
DeoW/, and sliould extend to any Crder of u Court of ice. 

Clause 19() should be enlarged, as it is often the Case in First Suits to put the Names 
of Persons who have no Concern therein as Ifefmidanls, and place all their Properly in 
Litigation. This is not providisl for, where the Suit is merely for Annoyauct\ In Taiijore, 
he remarks, it is the (yusioin to go fictitiously to Law with a Relation, that in case of 
Failure or Banknq>U‘y the Relation may get the Estate, and so defraud the other 
Creditors. For this he suggests an Amondinent. 

Mr. E. Bannerinan, Criminal tliidge of Salem, wishes to see the Word “ Deposition” 
substitutc^d for ‘'Evidence,” throughout the ClKqiti'r, beeause an inattentive Header may 
exclude a Prosecutor or Plaintitr’s l)e'])osition from his ldea>s of KviJfmcc'. 

Mr. George Bird, the. Criminal Judge of (\*uiara, thinks 196 objectionable, as it would 
deter many a poor ignorant Individual from }»ringing forward a just tUaim, under Fear 
of ImpriBOiiineut. It might l)e left to the Civil Courts, to tine ibr a vexatious or frivo 
lomj Suit. 

Mr. Blanc, tlie Magistrate of CJanara, in 203, observes that in Note A, Page 2 , tl\e 
Commissioners remark, “ wherever \vt‘ Jiave made any Offence ])unishable with Trans- 
“ portaii<.)n, we have provided that the Traiisjiortation shall V>e for Life.” 

Mr. Strange, Joint Cvimhial Ju<lgc. iJ* IMalabai', says, “ It is remarked, in Page of tlie 
“ Notes, tliat the Law on tlie Subject of false Kvideiice Avill render miiu'cessary any Law 
“ for punishing the frivolous and vexatious preferring of (h'iminal CUiargrs.” This ought 
undoubtedly to be tlie Result of a penal Provision against Perjury; but so much is tlie 
Law now in force cramped by restrietive Rules, inessential to the determining whetliei' 
iho Jlvidence wliicli is the Subject of the Charge be false or true, that tlie Degree of Proof 
upon which a Suitor nuiy bii punished for a false Suit, or a Complainant before the Polict* 
for a false Complaint (under Regulation IX. of 1832), would be considered wliolJy insiifli- 
ciont to lead to a Conviction oi‘ Perjury or Subornation of Perjury. 

llie Points which recjuii'e full and careful Illustration are jierhapa more connected with 
the Code of Procedure than with the Penal Code, but may be iiotiited here. 

1st. Wliat constitut(iH a Question material to the Result of a judicial I’roceeding i 

A Prifiqner jdeads that the Prosecution brought against him is the Result of a Con- 
spiracy, and wishes to expose the Fact that tlie Witnesses are related to the Prosecutor. 
At Lis In^ance the Witnesses would assui-edly be questioned on the Subject of the^ 
Relationship ; but if they gave false Answers it is very doubtful wliother an Indictment 
Perjury could be maintained against them> under the existing System, although their 
Depositiotis 'were calculated to defeat the Prisoner s Plea, and therefore to affect tlie Issue 
Trial ' , 

X Would propose that “the giving a false Statement under an Oath, ora Declaration 
' “ sabdtitutod for Oath,m^relati<m taany oonhected (in any way) with the Merits 
“ of any Mo»tter undergoing judicial Invasti^tion, with Intentioxf to deceive,” should be 
oonsiderod to constitute the Crime of Perjury. ’ 

fL 2dly. 



iAo>bd Gonsidered ^ 

At present it is an EsBontial that Proof ahoiUd be add\iia^<)f the 
to the Falsehood sworn to, except whom T^ro^conflicti^ iDep^aitions in tegw4 .Stj? J^jbe 
same Fact may have bew given. This Proof is rarely attainable, while Peqtxry 
mitted daily, and with increasing Effrontery. Witnesses have been known to swear to 
minute Circumstances relating to what was said to have occurredjorfSre than Forty 
before they gave their Statements, and when they were Cliildren. Though every Person 
who may hear Hudi Evidence be satisfied of its Falsehood, the Witnesses must escape 
Punishment, from the Want of the Means of establishing the real Truth. 

Clauses 193 and 194. The Offences lierein specified slioidd, I think, be rendered liable 
to diffcrtmt degrees of Punisliineiit. The raising a false Claim to Property involves more 
determined Vice than the removing it fn)jn the Power of a Court. It necessitates the 
Production of false Evidence ; it more effectually deprives the Creditor of the Uses of 
the Propert}^, and is easier and more frequent of (Commission. 

Clauses 19fi and 199. The raising a false Suit appears to me to be a far more serious 
Offence than that of attempting to deter a Person by Tlu-eat from having recourse to a 
Court of Justice. It is committed with more Deliberation ; it must be supported by false 
Evidence ; it occurs more fi'equently ; it is more likely to effect the End which is in 
view, and, if successful, to entail a greater Injury on the Peirson against whom it is 
directed. I would tliei'efore assign the higher Punishinoit to tliis Offence. 

Mr. Anatrutlier, the Joint Criminal Judge of Coimbatore, remarks, in Clause 190, Ulus*- 
tration A, if A should prove falsely an Alild, the Prosecutor would probably be liable 
to a ("Charge of Perjury ; and in 193, at present a Person may dispose of las Proi)erty as 
ho best can. The CJourts can pinn^ent it, but not punish it. A Person unjustly sued may 
well sell Ills Property, lie observes, also, tliat escape pending Inquiry is not provided 
for. 

Mr. PycToft, Joint Magistrate of South Arcot, thinks that no Provision is made by 200 
an<l the following (.Uau.se for the Escape? of a. IVirson from tlie (Justody of the Magistrate, 
during a Criminal Investigation, or on his different Journeys from Court to Court. A 
Magistrate trying a c<mimittable Case is not a Coin’t of Justice. 

Mr. (J. J. Bird, Joint Magistrate of Tiunevelly, remarks, that in his District the Offences 
against public Justice prevail more tlian in any equally large District in Indio. Constant 
Charges of Highway Robbeiy, utt<'rly false, arc brought up, and false Evidence is given 
even wltere Oases are true. In this there is almost |)erfect Impunity, for tlu? Witnesses 
ore protected from Prosecution, jind the Prosecnitor g(3nerally contrives to escape Punish- 
meut. 

lie remarks, that unless Police Officers can bind Pei^sons by Oath, or by BOUietliing 
tantamount, lying Witnesses will enjoy the same Impunity tliey have hitherto done, and 
"Pi’OKccutors will he lilxu’ated from the ])resent feeble (3ieck of liegulation IX. of 1832. 

Mr. Silver, the Officiating Joint Criminal Judge of Tiunevelly, confirms Mr. C. J, Bird^s 
Statement as to the Prev.'ilcnce of false Complaints, and tli(3 Fewness of the Convictions, 
in his Distriefi, and sliows that Perjurers bofoni Police Officers will escape unpunished. 
He disapproves of extend ing the Privilege of examining on Oath to them, and thinks that 
Oaths should Ije sparingly uHe<l in other Cases, Perjury being difficult to bring home to ati 
Offender, Punishment for l>ringing false Comi>laint rniglii be awarded ; and this, followed 
byaLaw against false Pleading, would be very beneficial. He disaiiproves of the Aboli- 
tion of Ta*shecr. 

Mr. Sharkey, the Prinoijml Sudder Araeen at llonore, propo.ses to estimate the 
Crimes in this Chaptei* by the Effects, and would exclude them from the Forms of a 
Criminal Trial, and punish them summarily by Fine and Imprisonment. This would b® 
much better than the })resent Pn^cedure, which by its Form and Penalties cause-s the 
Cfrime to prevail. He, although, tliinks that non-oss(»ntial Prevarication and Contradic- 
tions should be provided for. The Punislunent in J 90 seems only to apply to Civil Cases, 
and would punish it in proportion to the Interests involved. 

Chaptkh XI, 

O/’ Offences rclatinjj to the Revenue'* and Note IT, 

Mr. Edward Banncrman, Criminal Judge of Salem, says, with regard to Clause 208 it 
seems doubtful what constitutes an Attempt to smuggle. In some Countries a false 
Manifest or Statement of Goods is considered such, and in some it is not. Perhaps the 
Words “by Word or Deed^* might be inserted after “Attempt.” 

Mr. George Bird, the Criminal Judge of Canara, thinks 211 would require Illustrations, 
Sis being nuintelHgible. 

Mr. Anstmthcr, Joint Criminal Judge of Coimbatore, thinks 213 very wide, ai;d 217 
too severe. “ The Punishment now found to l>e sufficient is, under Section XXI. Begnla- 
tion 1 of 1812, by Circular Order, Foi\jdaree Udalut, 8th May 1815.”. 

Mr. Edward Maltl^, Joint Magistrate of Canara, approves of the EBaotnumts in thi*^ 
Ckafpter, with this E^xception, that they do not provide a Power of Confiscation, 229 
, er^t^ that that Penalty shall not be repealed where it exists in Law. But on th^ Code 
the Begulatioxis be considered in ^f^ ^ 

The 



Tb« merefyio hmr ti|M»i tb^ OdufiMkiion 6t other Goode^ 

‘^Hch Pomtlty is the only siupe to punish the Owners, who are 
nsn^raUy hot ttio Fsrsons who convey the Goods in question. 

^ Mr, Iycroft> th^ Joint Magistrate of South Arcot, thinks that simple Imprisonment 
ixKftiOi^ on the Offenders in 212 or 213 would in most Oases l)e no Punishment at all, 
and suggests Imprisomnent of either Description. 

Mr. W* N. Maltby, Acting Joint Magistrate of Canara, says, that after sj>ecifying the 
punishment for Smuggling the Code does not saj’^ whether in the event of another Crime 
being committed in the Act (a Thing of frequeixt Occurrence) the Punishment is to be 
Ciunulative. 216 pimislies the Omission of a Mark, but there is no Provision for 
removing a Mark placed by the Order of Oovemment. 

Mr. Polly, Joijit Magistrate of Bellary, thiiiks that a Person putting a rough Mark of 
Cliarcoal on Cloth is to (by 217) be severely puTjishe<l by not less than One Year's Impri* 
sonment. This is very common. The Foujdareo Udalut deemed Three Months sufficient, 
and Clause 222 might embrace it. In 217, Stamp implies the Instrument, but is not 
Uiaed universally so throughout the C^hapter. 

Mr. A. Freese, Magistrate of Chingleput, thinks the affixing a minimum Punishn^ent 
to these Offences is bad, as mitigating C3ircuinstanc*es may (^ccur. He cites Clause 217, in 
example of where the Punishment is much too severe in Cfises similar to tliose mentioned 
by Mr. Pelly. 

V. Streenevasiah thinks i)he Enactment too severe, and more heavy than that assigned 
for counterfeiting Coin, and thinks 8ix or Twelve Months would be sufficient for counter- 
feiting a Stamjs or using one knowing it to be eountorfeited. 

Mr. Casamajor, Acting First Judge' of Circuit in the Centre Division, thinks that much 
in the Chapter requires Explanations and (Vm*eetion. 1. That the Penalties are severer 
than the licgulations, ( Vuifiscation l)c‘ing at present lJu* only Penalty, as in Knglaml. He 
disai)i»roves of Tmjirisonment, as it is lik<'ly to tell harder upon the Smugglers, who are 
generally Traders, by intciTU])ting their Course of Business, tljan the Law intemls. 

In 213, he asks, How can the Purj)ose for wliich Articles are used In* known? Thi*» 
would be a Cause of great Vexation and Injustice. 

21.*>. In this lie would insert after Prosecution the Words “without satisfa<*toiy ( Viuse 
shown," as People may have the prohibited Articles wdthoui inUunling Fraud or illegal Acts 

216. He thinks “ Time must ]»e allowed to olx^y," and thinks it ]>ioj)er to inseit “for 
Twenty-four Hours, or, bt^fore the Article quits his Possession, of }>efore Twenty-four Hours.’* 
This lie illustrates. 218-219. He would omit the Words “ intemlirig or knowing it to l»e 
likely that the same may bt* usimI,’’ and substitute the Words ‘‘which can be used solely." 

221. The Kemark in 215 ajiplies to this also. 

CnAPTEii XTI. 

^ “ 0/ Offences relating to Coin” and Note /. 

Mr. George Bird, the (Criminal Judge of Canara, thinks that “ in tlie Chapter relating 
** to Coin there ajqiears to be too great a l>iffiTene(' made betwdxt uttering and coining 
“ King’s and Com})an 3 ’s Coins and other (\)iiis, but as Baba<ldey, Ik^ary Pagodas, &rc., 
“ which are still current in many Parts of this Piesidcncj &c. He sujqioses Clause 241 
places “ the Coiner ami the Utttu’er of false Coiri on the same Footing. The former is 
dest'rving of a inort* severe Punishment than the latter." In 214 and 252 he pi*oj>oses 
tliat “knowing it to be likely sliouJd Ik* omitt(Mj, a]\d “the Person who actually passes 
“ false Coin, and he who inleiuK only^ so Ia') aIo, ought m>t to be liable to the same 
“ Punishment.” 

Mr. Aiist.T'uther, the (’riininal Jialge of Coimbatore, thinks that Note I might diiect 
Attention to the forging of the A>ld Ar<*ot B.u]>ees." 

Mj\ Casamajor, Acting First Judge of (’ireiiit in tlio (\mt re Division, thinks the Arrange- 
ment and wording A)f this Cha])ter unnatural, and liable to mislead, ps]>eeially in 232 and 
233, where the C’rime is first provideAl for generally, and then for Kings or (^unpanys 
Coin, and prtqnises “ to amalgamate the Two Enaetimuits in Oiu', as also 234 and 23»5, 
238 and 239, 240 and 211, 213 and 214, 216 and 217, and 251 and 252." He thinks 
the Distinction between King'>s and Company^'s (’oin and otlier CN>in should be esIendAsl 
to 236 and 248. He eoneluchM by jmipAising an altA^retl Form of 243 ami 244, and thinks 
that Provision should be made requiring all public Uffieers to receive bad Coiu, and give 
a Receipt for the same. 

Chapter XITT. 

“ Of Offences nlativg to Weights an\d MeasxLves” 

Mr. George Bird, the Crindnal Judge of (’anara, remarks that in Clauses 254 4u<l 
256 “the Act itself, and the possessing with the Intention (of fraudulently using), are 
“ made liable to the same Degree of Punishment." 

Mr. Blane, the Magistrate of Cuddapah, thinks that the Provisions ought not to apply 
to Scales* but merely to Weights and Measures, as Indian Seales are generally of the 
^ rudest Construction seldom correct, and the Incorrectness is always visible to the Person 
who is purchasing the OommoditJ^. No doubt the Intent of Fraud is specified, yet it 
appears doubtful how that Intention is to be ascertained. It is observed that Balances 
are not named in Clauce 264. 
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Mr. Felly» the Jfidnt Me^fistriKte 1i$Z 

to Piumhment who £raudiil^tly . tiee^ aayJBi|4^oe whicoi he ImoWB to he J&i^ ^ 

** Pimiiahtnent is assigned for fraudulently tisiug eny true Bahunca In Indian Oeuntry t . 

Towns and Villages there are ]j)erliaps but few correct Balances, The Buyer and SeUer 
“ aire both aware of their being false, and will be generally careful to see the proper CJori " 
rection made in them l^foro the Goods are weighed. !Bat in larg^ Towns, Such as tUai ‘ : 
“ PreBideucies, where the" Balances are kept correct, a fraudulent Use of them is easier, 

“ but would escape Punishment.” 

Chapter XIV. 

Of ^Offences affecting the Public Health, Safety, and Convenience!* 

Mr George Bird, the Criminal Judge of Canara, considers the Penalties prescribed in 
Clauses 265, 275, excessive. 

Mr. AiLstmther, Acting Joint CJriininal Judge of Coimbatore, thinks Clauses 265, 274 
might l>e condensed, and 266 too mild. On CMause 267 he says, that “ whoever conveys 
“ a Person in a Vessel, and endangers that Life, is puniWiable, but the Lives of 

all who may sink being endangered, the Boatman is guilty by the Act of the Offence 
of 266, yet by Clause 58 is not jmnished cumulatively.” 272 provides for wliat should 
be and must b(^ done by the public Author! th?s.” 

Mr. S. Scott, Joint Magistrate of Tanjorc, does not tliink the Penalty in 257 sufficient; 
and remarks that the CoiiHequonccs of tl)c Act are so fearfiil 4hat Seven Years Imprison- 
ment would not be too severe, if eoininitted intentionally or malignantly. 

Mr. Pycroft, the Joint Magistrate of C^uddalore, tldnks that the Pimishment in 
263 ‘‘seems far too little for an Offence that maybe followed with such serious Con- 
sequences,” 

Mr. Pelly, the Joint Magistrate of Bellary, in Clause 261) remarks, that the Punishment 
f(^r this Offence is severe, but it will be reiuhired void by tlie Belief of the Offender being, 
ill his Favour. The Natives are “ particularly careless about Fire, but like most otlier 
“ People they never believe an Accident will occur till it does occur : it has been safe 
“ enough hitherto, and wliy not now.” lie asks, in Clause 270, “ Would a Gentleman 
“ wlio leaves his Gun loaded in his Boom be subject to this Punishment ?” 

Mr. JaiiK's 7'homas, the Criminal Judge of llajahmundry, thinks that the Punishment 
in Clauses 264, 265, and 272 “ appe;u*s to l>c too high, and liable to the greatest Abuse.” 

Chapter XV. 

‘‘ Of Offences relating to Religion and Caste,"* and Note 1. 

Mr. Janies Thomas, tbti Criminal Judge of Bajabniundry, considers the Punishment 
specified in Clause 2vS2 “excessive, liabl<i to the gi’eatest Abuse, and tantamount nearly, 

“ if not quite, to the »Sii]>pres8ion of all free and legitimate Discussion.” lie furtlier con- 
si dei's that tlie Term “ Avounding the religious Feedings” is very vague and uncertain, and 
considei’s the Piinislimeiit of uttering Sounds and making Gestui'cs “as peculiar to the 
Code.” (Sec Ids Kepori, Par. 23.) 

Mr. Malcolm Lewin, Acting First Judge of (hrciiit in tlic Centre Division, considers 
tliat “ Clause; 280 temls to confirm the ignorant in Principles of Belief wliich operate to 
“ their Prejudice. The Power to injuie is believed to exist, because its pretended 
“ Application is met by he.avy Punishments. Peo])lc will not believe that the Govern- 
“ ment haA’^e denounced under heavy Penalties the Exercise of a Power which is only 
“ imaginary.” He furtlier states, “ where tliis has been legislated for the Belief hajSf 
“ extended,” and suggests that “ Dhurna might be treated as a petty Assault, and is not 
“ incom]iatiblo with tlie Delinition (Clause 339), if lie cMiuse Cessation of Motion, or it 
“ might be met by Clause 330 ns an Attempt at wrongful llesiraint, and treated 
“ as a ])etty Offence.” Ho tbe Threat in 283, Note C., he woxdd view with reference to 
its Object, as Criminal Intimidation, Attempt at Extortion, or Abetment, and punish 
it accordingly. Another serious Objection to this Clause, in Mr. Ijewin's Opinion, is 
“ the Spirit of Litigation it infuses into Society,” “ the Delusion it conveys with it,” and 
“ its Tendency to render that important which but for Penalties woidd bo ridiculous.” 
All these Acts, as they lead to a Brcacli of puWic Tranquillity, might be made subject to 
the Rules which provide for the Repres.sion of that Ofieuee. They furnish Evidence of 
Intention, but ought not to constitute a distinct Offence. 

Mr. John Fryer Thomas, Commissioner for Small Claims Avithdrawn from the Carnatic 
Fund, considers that this Chajiter is One of “ the most strongly marked’^ Instances of the 
Over-legislation of ilio Code. He considers it “ a dangerous Novelty, liable to extensive 
“ Abuse, that a Man should be subject to a Criminal Prosecution for eveay Gesture or 
“ Sound that he may utter ofiensive to the religious Feelings or Prejudices of anothert 
“ Tliere can be no Lindt to Criminal Prosecution, or to tlie Variety of Sentences under 
“ Clause 282 “ and if Criminal Courts are to be open to the Zealots of differing Secte 

“ on every trifling Occasion, the Result will be to foster Bigotry, and keep the religibiis 
“ Animosities of Sects at its Height, as well as interfere with individual Security and 
Peace.” Mr. Thomas instances the Case which came under his pemonal Observation^; 
of a Votary of Seeva who used daily “ to pour Abuse upon Visimoo and states that 
his jSxperienoe of the various Sects in India, and them ready Recourse to Law Courts, 
“ l€»ds him strongly to deprecate this Provision.” He thinks, further, that the 
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criminitt^ wiM fa ge^awal tt*eiidenoy and Beeult, highly bdteefioial to Society ; and 
givos, as an Blstaanidc, Clause 284}. The Institution of Caste, being in itself an Evil, 
*< ought not to be buttressed up by penal Enactments ;** and as Society has not hiilierto 
suffered fron^ the Want of a pen^ Frovision, it should bo left, like Slaveholding and 
other BpeeW Bights or Privileges, for the Possessor of it to apply to the Civil Courts 
for the Maintenance thereof. He further asks, Who is to define wha constitutes tlie 
lioss of Caste ^ The Sastnis have fallen into Disuse, ami no uniform System prevails 
through India.*^ Lastly, he inquir('«5 whether the Parialis of difforou Degrees would 
obtain the Benefit of this Caste Law. 

Mr. Sti'an^ remarks, in Clause 278, tint it is the Ciisioin of Missirmaries to ijrofich 
at Native Feasts, where they are often pelie<l, «fec. This is a Disturhanee, but the 
‘‘ guilty Party appear to me to be tliose wlio, in obedience to their evil Passions, attack 
one who, in furtherance of the Law of God, is enrleavoiii*ing to lend tlieni to the 
Acceptance of the greatest Gift wln(*h can be oUered to Mankind. 1 doubt whether 
** itds intended that the Missionary should be jiunislusl as liaving causl^d sucli a 
‘‘ Disturbance. The Iiitrodueliou of tlie Word ‘vtduniary' would iinjdy not ; but the 
Matter should not be left in Doubt.'* (See Para. 3 b) 

Mr. Anstruther, tlio Joint Crirninnl Judge of (\)ini1)nt )re, says, in Note J., ** If the 
<< Conduct of CJovenimeut has been eharat*i(Mizcd l>y eniiiieiit Judgment ami Success, 
new Buies will do morij Harm than Gof)d." 

Mr. E. Maltby, the Joint Magistrate of Canara, eonsiilMfs the PimishiiKmt provided 
** ill Clause 275 insufficient, as tlie Delileinc'iit of Mosques and 'J\‘jnj)Ies in this Country 
is always j>erpetraiecl with a view of originating )M)j)ular Disorders, in which Loss of 
'' Life almost invariably oimmits;*' ami lie conshlers thti Person who wantonly cmnmits 
such an Offence <lesej ves Death e<iualJy with any Mm’<lerer." With res]>eet to the 
other Enactment of this Chapter, he says, It ap])eirs, howev^er, to me doiihtful whetlier 
the Law will not be likd^ to aggravate the Evil against which it is intemled to guard, 
^ by giving rise to ftivolous Prosecutions, ami draving Men’s Attention to the Subject/' 
IIo concliirles by remarking tint Ex])erien(H' Ins shown that the prt*sent Law, added to 
the great Forbearance of the dllb lent Sects in India, has secured the immolesf ed Exercise 
of Beligion, and that tlieiefon' such Clauses as 27(>, 278, and 283 are unnecessary. 

Mr. Freve, the Ai’ting Joint Magistrate of (Vumbaton^, considers lint this Cha])ter lias 
an objectionable Tondeucy in the pieseut State of Society in India ; ami imismuch 
as tbe Existence ()f Caste is in itstJf an Evdl, a Government ought to discourage it as 
much as possible, and take oogiiizanci* <»f ibosc Acts onl^ wlnib maj. lea<l to a Bi'oaoh 
of the Peace. The Provisions of Chapter XV., however, an^ )»y .no tucmus confined to 
“ these Cases, and it is jnueli to be fcaied that if cirricd into effe<*t they iiiiiy give rise 
continually to frivolous and vexations Complaints, which it will be diilicult to obviate 
in a Country so abounding with minute Distinction of Stsds and Obbervanct‘o as that of 
India, when the Magistrate shall be ly Jriw ])rolnl>ited from refusingto take cognizance 
“ of them. He trusts that in Time ('aste maj disa]>|H*ar ; and to mak(‘ jmnisliablc A<‘ts 
‘‘ done in contravention thereto is to luaki^ pu]»Iie ( )ilicers the Conservators of a bad 
“ System, and gieatly to iinpe<le the desirable tMjivt of their gradual Aboblion." 

Mr. Rhode, the Acding Joint (Viminal Judge at i\lasulipatain, considers ‘'(^lauses 285 
** and 286 os descending too much into ^!iiiutiii» ami Distinction of Gtleiices which may 
** be classed generally its petty ()t!ences, and ])artioulari/(Hl under this One llearL 

Mr. F. N. Maltb 3 % the Acting Sub-(Slh‘ctor of (Janara, ofitM-s a verbal Criticism on 
the Term “ Divine Displeasure,’' in (daus<» 283, tliat if ado]»tcd “it wn)ulJ be bv'tter to 
“ add ‘the Object of the l)isph*asure of Divinity" or of any sup])osed su]>ernaturfil Being,' 
as in many Parts of India it is most usual to invoke tin* Krimity of inferior Evil S[)irits 
“ In such Coses the wording of the Clause W'ould leave Room for Cavil." 

Mr. Pelly, the Acting Joint Magistral' of BtJlaiy, observes, tliat “tlie making a Law 
“ on this Hoad seems to be very objectionable. Tlie special legi dating on the Subject is 
“ likely to create the Offtmees enaetid in the (\)d(‘." The Prejudices of Caste arc 
sunpoaed to be gradually wearing down, and special Knactnuiits regarding them will 
only tend to check the desirable End, tliat they should be wholly abandoned. Clause 
283 would subject certain (VcimIs to Ihinislnmuit for exercising tljc Discipline of their 
Churches in certain Causes. “ The First Part of 28 1 might be classed under tlic Pn)visiv)!»s 
“ of Clause 288 ; and tlie otlicr Part, Inducing a Person to do iguor.intl^^ <Vc., should be 
“ extended to all w^anton Attacks on tbe Findings or Cliara<*ter, so that a CdirLstiau, who 
is of no Caste, may be equally” j>roteeted in su<*h Cases." lie instances a Member of the 
Temperance Society being insidiously made to drink ardent Spirits; or an European 
having Cows Urine nuxed with his Food. Finally", ho imagines, “ tlnit the Provisions 
“ might be merged in other Cliaptors of the Code ; but if retained, that C«^stc, and 
what constitutoa the I^ss thereof, should be clearly defined." 

Mr. Sharkey, the Principal Sudder Ameen of Honore, remarks, upon Clause 282, 
Th^ Clause, I think,' ought to be qualified, with the Explanation in tho last but One 
Feragrap]|i ot the Note J/* 
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Chaptiir 

Of iUegcd Entrance into wnd Residence in the Territoriee of the Ead India Otunpcmy^ 

cmd Note K. * r " 

Mr. Janies Thomas, the Criminal Judge of imahmundry, says, that ‘‘Clause SSt 
** provides for ibe Punishment by Fine of 1,000 Rupees for a Person arriving in any 
“ Part of India failing to make known, whether through Ignorance or other Impedi- 
“ ineni it is not stated, his Name and Object of Pursuit, &c. This appears prepofih 

ituDus in the present State of India, and the Laws whicli have lately passed the British 

Legislaturti.^' 

Mr. Boileau, Third Judge of Circuit in the Western Division, considers this Chapter 
“ a downright Prevention to iht‘ Resort of our Countrymen to India, and a direct 
“ V’^iolation of and in<lire<*t Defeat of the Charter A<?t/' 

Mr. ,Blane, the Mugistrate of the Zillah <if Cuddapah, proposes, in Clause, 287, to 
insert the Word ‘‘intentionally'* after the Words “within tlie said Territories;" and 
remarks, that the iiu intentional Omission ti> make known his Name, &c. in Writing 
ought not to subject a Person to Punislmient. On 290, he says, that it is not clear 
what will consiituti^ tlut Otfence of again residing in the Company's Tendtories without 
Licence. “ If the Person be fined or imprisoned for residing without Licence, and omits 
“ afterwards quit ilu'in, has he committed tlie Offence again ? If so, the Time allowed 
“ for J)e])arture should be defined, or a Power of Deportation given to the public 
“ Authority/^ 

Mr. Ptilly, the Joint Magistrate of Bellary, suggests iliat a Time should be limited for 
the Person to enter his Name in Writing. 

CuArTCu XVIL 

“ Of OJf'efices Tvlaiivg to the Press f and Note L. 

No Opinions have been receiv<‘d upon tlii.s (.'liai)ter from any of the Officers called 
upon. 

CiiArTEU XV ITT. 

“ Of Offences affectlrg the JTvinati Bodtjf and Note M, 

In file Opinion of Mr. James Thomas, ilu‘ (Viminal Judge of Rajalurumdrjq tlie Term 
“ voluntary culi)able Homicide " does m»t appear happily chosen ; and the Distinction 
entered into l>y the Coinniissioners between what tln^y term Manslaughter Homicide by 
Defence, voluntary culpable Homicitlc JVlurdm*, and voluntary culjiable Homicide by 
Consent, iivd not sufficriently obvious, and calculated to mislead. In one Case he umler- 
stands ibat a Person legally bound to *sujqjy Food to the Moilier of a sucking Child, 
though he did not know that Child to be in cxistcuHje, omitting to do so, would be 
guilty of voluntary culpable Homicide, ami, in oilier Words, of Murder. He thinks tlie 
l^aw of England would treat the Ofieruler in Illustration A, (Clause 299, very differently 
fi'om the CVanniisshmers. 

He thinks ^308, and J309 not clear enougli ; and by Illustration C a Person shoot- 
ing a Thief running off wifli his Property is lialJe to Three Years Imprisonment. He 
considers the Punishment for procuring Abortion quite inadequate, and that in 326 “very 
“ e\<tessive, arid irrespective of the Jiitcution of the Wrcnigdoer, the real Ouilt that 
“ aituches to liiin.’’ This also applit‘s to 325, 327, ami 332. The Punishment for "wrong- 
fully eonfining a Person for One Day seems excessive. Ra])e and Attempt to commit it 
are not sufticicjitly lu avily visited ; “ and in this the Enactment is inconsistent with the 
“ other Pai'ts of the Cotie, whicli provides heavier Punishment ftir Offences of a much 
“ more venial Description. 351 jirovides Punisliment for assaulting One wlio is guilty to 
“ liim of grave and smlden Provocation/' The Provision for the Otfence ten n eu “ Show 
“ of Assault ” is, he imagines, peculiar tt) fhe Cotle. 

Mr. Anderson, Sccojid Judge of Circuit in the Western Division, quite agrees in all that 
is said as to the Projiriety of extending some Tiidnlgence to Homicide which is the Effect 
of Anger excited by gross Insult ]>y Word or Gesture. Ho thinks “ the Line drawn 
“ betwtjen those lx)dily Hurts wdiicli are serious or grievous ami those which are slight 
“ will be found useful in Practice, ami that the Punishment proposed for grievous bodily 
“ Unit, wJien inflicted by w ay of Torture, or by means of any sharp Instrument, or Fire, 
“ &c., are very j)ropcr.'” 

Mr. Malcolm Lewin, the Second Judge of Circuit in the Centre Division, tliinks tliat it 
may be objected that the Code in its Aitem])t to classify refines too much, and also creates 
cieedless Gtfences (340, 341, 352), Tlie English Law of Assault seems better adapted to a 
Countrj^ in wliich l)otty Disputes are fi*equent, a most trifling Altercation being generally 
oocxunpanied by a Show of Assault. 

It strikes Mr, Boileau, the Third Judge of Circuit in the Western Division, that the 
Definition attempted to be explained between Murder and voluntary culpable Homicide 
is much too nice to be understood tmd acted on ; as also between instigating and abe^t^g 
^se Statements, and false Evidence. He tliinks the Enactment in 361$ 362 not in 
ai^ with English Law, and tliinks that in causing Abortion the 
described as being quick with Child. ' ' ' ‘ 

Mr* 




Mr J, Fv <3omiiii«Bioner of Carnatic Olaiina^ thinka it would l>o well to diatin- 

tfuiaU C*^ where tliere is comparatively little Blame^ 

firoxil thpae that*<K>*»<5 within a Shade of Murder, and thinks tlie Latitude of Puuiblunmt 
inexpedient. 306. The Inducement to commit this Offence is so slight tliat the Punish- 
ment seems too gn^at ; and this applies also to 307. Five Years Ini[>risonnjent and Fine 
will he enough ; but if to do an Act denotes the Omission, as in Clause 24?, this w ill 
i;tsM 3 uire mnch*ltodiH.cation« 

812. On the Subject of Al^oHiion, he thinks the (^omniissioners have eonfounded Two 
Offences, and compares the Oise of a high Casie Widow- who, to hhh^ her Slianie, t^auses 
heiwlf to miscarry, and that of the Seducer, who, to cover his (hdnu\ would cause sueJj 
Woman to miscarry. After proposing eeitaiii Punishments for thesu C'as<*s,*]ie sa^ s little 
will be done till “ the Remedy is applied to the llo<»t of tlie Kvil, the h.ar))a»’ous Usage of 
** the Country in not permitting Widow's to marry. Tlii^ Law as j>ropost‘d l>y tlie Cuiii- 
misaioners is likely to cause false ami vexatious ( ’hin^ges/' 

315. He thinks that to Emasculation shouhl 1 k‘ added Injury to the Membra Privitn, 
as that is a common (Vime in this Country. “ Tlie Se\mith Definition of Hurt does not 
bring the Case where a/Z tht‘ Teeth are forced out.” 84 1. As every Bazaar Fracas is 
attended with Show of Assaidt and abutidant Ccstures, this Act is inexjunlient, and unless 
a Person be of siicli Rank as to be degraded th(‘rebv bad belter not ]h‘ made piuiab The 
same applic*s to 351, to Assault itself; and unless tlu‘ Person can show' some Hurt he 
should not be allowed to drag tlu^ Ofleuder before the Crimimil ('ouri. He thinks fliat 
the Enactment in 3.>9 should be extended to those Slave (J^irls and other Women who are 
not married, but cohabit with One Man, and wdio-^c^ (yJiildreii uk* aeknowlislged liy flic 
Father. 359, The Kvi-eption in this (\asc‘ should be limitcMl to ])rovidi‘d slu' has arrived 
at Maturit;V.*' He instances a Case of Force by a Husband to his Wife, a Child at Masu- 
lipaiani. 300. He thinks that this sliould be }>ut on the samt* Footing of Principle as 301, 
and objects to the largi' Ibuigt* of Discret ion in the former (’ase. 

Mr. K. Jlannonnan, (b'iminal Judge of Salem, thinks that 332 is not adequate in such 
Cohos, as iletaiiiing a Doctor or a Tappal Jiunner, which luiglit induct' tkuigt'jous Jlt'suItAS. 

Clause 333, where tht' Punishnu'nt is alisolutely limited, is followed by it, 321, wdi<TC 
it is extemletl. He submits gemaally that a Law or its ijimitation should not be uhao’' 
h/ielif exprt'ssed whtui a eontr.uliciory Kxtsqitioii is to follows Tlii^* a[>plies t(» many 
Cases. He objects to tlu* Classification of tin' Cflcnt'es in 310 ot seq, ; ami in C'lause 390 
ho proposes to instTt ** or suspet;ting ” afttu* “ knoNving.” 

Mr. Blaiie, the Magistrate of ( huldapali, eonsidtu's all the Law in 291), 303, and 3(>9 
out of all Proportion sex ere,” and uiiMiited to the FiXigeneit's of this Country, esjusdally 
as the Commissionors have in vit*w the l^nwention of tlie Ihitit'iiet' wilfi wliieh the 
Natives submit to the “ Depredations of Robliers, and the Poliiy of enc'ouraging a manly 
Spirit among them” Tlie Natives never eould understand the Subtilt ies of this Pail of 
the Code, and the First Case of Punishment of this Kind would have a very dhlieartcning 
Effect. 

315, He sees no Use of making a separate Head of Kninseulation, and objects to tlie 
Delicacy observed by the Commissioners in tri'ating of tlu' (Mnu's uruler 3<»l ami 3()2. 

Mr. Anstriither, Joint Criminal fludge of C\>imbalore, thinks th.at 321 and 322 xvould 
exclude fuw;ing Rob1>ers to restore Property stolen, ami 3')7 will not answi'r, as tlic 
Parent ami Kidiiajiper may eollmlo to sell a fliild to save it fi-om staivdng, and tlius 
do a good Act. 

Mr. Scott, tlio Joint Magistrate of Tanjore, “thinks Clauses 311 ami 352 might be 
omitted, having a great Temleney to inereasi* frivolous ami trilling C^mq^Iaints.” 

Mr. H. F rciir, Acting Joint Magistrate of Coimbatore, thinks tht‘ Proposal of making 
the Time of Incapacity from Work the Test wliet her a Hurt is gidevouH or not very 
inapplicable to India, where artiti<*ial Means au‘ eonstanll> ii'sorled to t<» disguise tlu' 
I’eal State of the Case, and wdiere Medical Assislauci , to find out tin' Tnitli, is 
frequently not proein abh'. 

Mr. F. N. Maltby, the Acting Su}^“(_^>lh•et(n' of C^anara, on tlie Siibj('ct of the Difl'erenee 
of the (k)de from the Englisli Law on this (1ia])tm*, thinks that tli«' Rigour of tli< latter 
is necessary, that “it is a in whieli much must be kdl to those w'lio administer the 

Law,” and that “ it is not difliiailt to imagine (\*ises in AvliieJi its rigorous Exeiciso would 
“ appear harsh or oven absurd, as in those siiggesti'd by tlie < \)mniissioners , bid itaiipi.us 
that there are also many in w^hieli the Rule W'ould fail to satisfy Jiistii'e.” H(‘ iustaiUN S 
a Man breaking into a House, and killing the inmate }>y accidentally letting Part of Uie 
Roof fall upon him. 

Mr. Pelly, Joint Magistrate of Bellary, thinks that by the Detinition of voluntary 
culpable Homicide all Persons engagi'd in a Suttee are guilty of Murder, and asks if tins 
is contemplated, and whether those Provisi<ms include Self-destrueiioii ami Self hurt. • 
Mr. Sharkey, the Princiinil Smlder Ameeu at Honore, divides punish.abli' Homieide 
into Two Branches : Murder, and llomiehle committed umhu* sudden Impulse, botli of 
wliich the Code einla’aces. lie thinks Illustrations B, C, D, E, and O cannot bo recorded, 
without Qualification, tis Acts of premo^litated Murder, na Divith may not be tlie positive 
natural Consequence of the Act, and the fiital Results have a Chance cif not living 
prodneed ; tlierefore a Qualification shouhl be made’' to .s]>ecify these, as Murder ; 1st, tJiat 
there vras % deliberate Intention, and, second, that the Act referred to was the sole Cause. 
(263.) ' ^ ‘ F f 4 This 





Tbia he by |Exem|^ea. He that 8d$v Xlleetoratim Cg <mgbi . to be 

treated os Murder^ ob the Report ie not eufiicietxt Canoe to xao^ke him eommt Suietde. 
He doea not think the Definition in 299 sufficiently clear. 

Ho approves of the Punislimcnt in 300^ 301 » 302^ 808^ snd 304, but thinks a Distinction 
of Peimlty should be made in the diflerent Degr^ of PrincipUs ; and in Clause 805 he 
objects to the same Punishment being awarded in case of Homicide committed through 
Negligence in the Perpetration of scjine oUier Crime and fur similar Homicide without 
the Attempt, and thinks that it appears inconsistent that, wliilo the actual Pe3?petra- 
‘‘ tiou of a Oime is visited with no mure than the Punislimont annexed to it, the mere 
** Attempt should be y)uiiished wdtli a severe Ptmalty.” He then shows the Analogy and 
the Difference between a Ilomiride coiiimittod by Accident in a la\vdrul Act and in com-i 
raitting another Crime, and makes it turn upon the Intention and the Difference between 

a perfectly Imrmhjss Spirit” and the l)is]>ositiou to actual Mischief that is supposed to 
characterize the respe(‘Uve Acts. On the whole, he comes to the Conclusion “that an 
“ increased Punishincnt should be* j>rescril>ed for Olfenees in the Commission of which 
“ Death may be caused ; though not voluntarily or by Rashness or Negligence, yet such 
“ was the Result, and which c<ms<. quently was not impossible to Imppen, and wliioh 
“ ought to have been calculated upon by ilu' Offender, wlio therefore ought to be held 
“ responsible for the same.” 

Ill tlu' causing Miscarriage ho thinks it sliould be Hj>ecifhMl that the Female was quick 
with C^hiJd, }>ut thinks the Measure of Punishment in 312 by no means sufficient, as it is 
very often little short of Murdtu*, an<l that the Arguments in the Notes for it are very 
unsatisfactory. 

On Hurl, he Ihinks the Terms “Twenty Jhiys” and “ Joint ” are likely to cause 
arbitrary Sentences, and Uiinks that tlie real Exttuii and NaUire of the Wound is a better 
Cribu’icm. 

Mr. Sliarkey asks, in 33(>, \vh<‘<hc*r ilie ad<litlonal Imprisonment implies the Three 
^'ears Imprisonment, and tlie Ratio of Three Days for eveiy Day of wrongful Imprison- 
ment, f>r incicly tln^ latter, Ht' tliiuks the Dilinitiou of Assault excej>tiouable, as being 
too quaint, 

CiiArTKU XIX. 

Of Offences afjttinsf Proj)erf*/f anul Note A. 

Mr. Jamey Thomas, the (VimlnHl Judge* of Rajalmmudry, remarks, in Clause 898, on 
“ the l)iflieulty, not to say Tm])ossil>iUty, of a judicial Tiibunal having Proof of what the 
“ accused Pei‘son (*outem]>lati‘d as likely.*' lie considers Claust* 402 as excessive, and 
thinks the Punishmcuit of Mischief accoiin>Hiiied by a Preparation to cause Death inade- 
quate, “and” inconsistent with tla* otlu‘r Parts of the Code. lie cannot perceive the 
Sup(‘i;iority of tlie 'rt'rms used iii 422, 43!) ov<*r the usual Term of Ikirglary, as the Dib- 
tinctions therein are highly artilicial, ami thinks Iht* Knactment in 435 t|uite insufficient 
for so heinous an Offenci*. On l*age 81? of the Notes, wluTe the Commissioners propose 
to jninish as a CJieat every M«an wlio obtains a Loan by making a Promise of Rejiayment 
which lie does not mean to kee]>, he asks. How i-. tliis Intention to be judged of? 

Mr. Anderson, tin* 2d Jmlge of (Treuit in the We^tian Division, thinks tjie Punish- 
ment for Theft in 3(il very inadecpiatfs and suggests Seven Years instead, to be regulated 
by the Amount of tlie Property stolen. 

Mr. Bcalenu, the 3d Judge of Circuit in the Western Division, tliinks that the Con- 
struction given (>f the overt Act, so as to constitute Theft, in Chapter XIX, is no Law, 
It shouhl not merely 'itununtj, hut th<‘ Removal of anything against the Owuier's 
Cotisent, and with a felon lo'ns Intent^ whieli amounts to Simple Larceny. 

Mr. John Fryer Thomas, the Com mis^^i oner for Carnatic (Maims, thinks that in Clause 
3C5 there slionld l»e a Distinction made betxvceu the wi lJdaiiJt House secured and looked 
and the niijirotectcd Mini Hut, In such IMai^es wliere tlie Property has been left 
unguarded, tenqiting to the (Vaiimission of the CVime, Une Month's Imjirisonment would 
be eiioiigii. He therefore projjost's. to use the Term “ }uoj)erly secured," and illustrates 
accordingly. He thinks the IViiulty in 37 1 disj)roi>ortioned, being equal to Rape, and 
thinks that a Deduction on the Punishment would induce Individuals to stop short of 
actual Injury. 

Mr, 'ITiomas thinks ((Maust* 379) it an Omission not making a Distinction between the 
Loaders of Dneoits and the low Tools hired to swell the* Gang, as is nsuully the Case. 
Ill these latter he ])ro])ost's Six Months Jnqirisonmenl, Security fruin the Head of the 
Village, and a sound IMogging, as otlierwise they only burden Government, and don't 
tend to diminisli the bad Practice. He proposes Transportation, Imprisoiimeiit for Life, 
on* Fourteen Y^cars, for the Lcadoi-s, those armed, and tliose who use VTolonce. Besides 
this Distinction of P<3rsons, he proposes a Distinction in the Nature of the Dacoity. A 
Dacoity oomiuiited in Tanjoro merely with Sticks should be differently legislated for 
from tlioso wdiero they come well armed to resist the Police. He would also exclude the 
Kobbeivs of Grain in TMines of Scarcity, classing tliat under “Theft," as well as when in 
attch Cases Grain is not the only Thing taken. 

He does not think the Provisions of Clauses 389 and 390 stiifioient, where tlie Reoeiver 
is habitually so, or the Servant of the Iverson robbed, or the Keeper of a Spirtt Sliop or 

, House 
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m»Stti(»makdw 400 nor S99, and henoe it 84ems that it is not provided for. 41 2 and 
^49^ He o(»n|daiii^ agam of no Bietinction in the Kinds of Houses^ and thinks that the 
i IpjMtoolicMa in Shifts^ in 415 should be extended to Houses. 

- He thinks 1h4t the Laws of Housebreaking are directive in not making higher Penal* 
^ v^te Servants, Watbhmen, and trusted Persons are implicjiU^d. 
i Mn K Bannerman, the Criminal Judge of Salem, •proposes, in Clause 390, to insert 
> v^totauspscting" after knowing" 

In regard to Clauses 460, 461, and 462, he thinks that the M«xinmn> of Punishment 
is too low, considering how difficult it maybe to prove and recover from the I)elin<iuent 
" all the Prop^y taken. A party once dispossessed of his Property on the Pretext of a 
" l^al Claim on it is thus often in a more helpless and worse (yondition tlian a Person 
^ who has stiffered Gang Robbery. Furthermore, a Party who luus com nutted (Jang 
Bobbery may escape the Penalties of that Offence by pretending some not q\iitc impos- 
^ Bible Claim on his Victim, which will bring himself* under the milder Sentence eouteui- 
plated in the Clauses." 

At present, even when a Debt is not pretended, a Party sometimes forcibly cames 
off valuable Property under the Cover of a direct Claim (as an Inheritor or otherwise) 
thereto, and the Chum of the dispossessed Party is by false Evidence^ or oth(*rwisc so 
** represented that aU he gets from tlie Police is a Befercnce to tho ( 'ivil C^)urt, whore he 
gets but little Kedress, not having Evidence to each Article of Piopci’ty tnkim by the 
Claimant who robbed liim, or her^ for it is generally on Females that iliis l)eicrij)tioD 
“ of Bobbery is committed." 

Such CBses form a great Portion of the Wrong which now goes \inredresscd, and I 
** could have wished to see some more effectual Provision in the new (Vxle for the 
i< Prevention of it." 

Mr* George Bird, the Criminal Judge of Canara, thinks the Distinctions in 363 
perfectly unintelligible to the Natives ; that the jJacing a I'crscui who clicsits (hie Rupee 
and a Lac on the same Level," as iti 364, is objectionable. 377, 379. Here he thinks 
the minimum Puuisliment too small, and tho Discretion allowed hc^ie, and in 413, too gr^^at. 
882, he says, tearing the Ear ofl‘, grievous Hurt, and the cumulative Pinusbment for that 
and for the Robbery, would equal Imprisonment for Life, which would be too much 
On 893 he says, if a Person clieats he should be punished without rofiu^ence to the Way, 
and therefore this is superfluous 394, he says, is insufficient, and on tOO asks, Suppose 
the Fine cannot be levied ? " 

** 408 goes too far, and would rather become a dead Letter, or v(*ry vexatious in this 
Country. 

Mr. Blone, the Magistrate of Cuddapah, thinks that the Distinction between ‘‘ any 
Injury," in 368 and 369, and “ grievous Hurt," in 370, 371, not suffici<‘ritJy defined, nor 
likely to warrant the groat Disproportion of Punishment 

378 and 874. He thinks that what is jirovided against tJic false A^ccusation of the 
Crime mentioned should be extended to that of other Crimes, though not to bo puriibhod 
so severely. 

In the Definition of Clause 376 Mr. Blane suggests the Use of the Woid Ganrj 
Robbery instead of Dacoity, as more general, and better understood in tins Pn^sidency. 

Under 3S6 he proposes to include under this Clause “ tlio ninlicious Intention of 
causing Loss, as well as tho fraudulent Intent to cause Loss,” — as whore a SorvanLto 
injure his Masrter, suffers his Pioiierty to be sjioilt, although Ik* gains nothing thereby. 

Mr. Strange, the Joint Criminal Judge of Malabar, thinks in 363 that the Pit>|>ertj, 
the removing of which under jnirticuJar Circumstances constitutes 'nK*ft, *^h()iikl be 
defined to be such as the Remover had no Right or Title to ])ossess himself of at the 
Time he removed it. In Illustration C, A attempted Fraud, but not Tbeft Ho would 
also define the Removal to be such as is made with a view of fraudulently appropriating 
or disposing of the Property removed." Illustration O, in Mr Strange s Cpinion, is an 
Attempt to get Money by false Pj'otence, and is Fraud. On (JlauscvS 365, 43<S, 436, and 
487, he says that whatever is gained in ciitical Accuracy of Armni^eiiient, in Practice 
risked by attempting to legislate separately for what in efle<‘t an* integral ('’rimes. To 
^ punish a common Act of Night I3urglary, besides making refereTK*e to Definitions, 
^ i^course must be had to these Four different Clauses, Three of which are far removed 
** from the Fact, and an Account must be summed up before it can be ascertained (o 
^ what Punishment the Burglar may be sentenced.” 

Mr. Anstrutber, the Joint Criminal Judge of Coimbatore, thinks Illustration M 
hardly Theft, and in Illustration Z. says many a Person would take the Projierty^ ns 
Security for his own Due, and then honestly prosecute to justify the taking, meaning to 
restore what he had taken should he fail in las Suit. 

On 865 he says, “ Theft from a Tent or Vessel used for Custody of Property is 
ex<Juded." 

892. He says, The Intention may be honest to the Employers and fraudulent io the 
Thua the Villsge Toties and Taliaries, who frighten Thieves into Restitution by 
{USS.) G g deceiving 
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Mt fyeroib considers the lU^hment in 410 seemly s&mfB enough in ^A(A Wm 
may involve the Loss of a Vessel and all on board of her. 

Mr. Polly, tho Acting Joint Magistrate of Bellary, i*emarks, on Clauses 864 and $60^ 
Why should the Punishment for Theft be confined to ngoroua Imprisonment, ^hile 
the Offence of Extortion is punishable with Imprisonment of diher Description^ 

A few Illustrations of cheating in Horse and other Cattle Dealing would be a usCfill 
Addition to the lUustrations already given in this Clause.*' 

** The Punishment for Stack-buming, the Value of the Stack being below 100 Rupees, 
would only jbe Six Months Imprisonment, or Fine, or both, (see Clause 402,) which 
“ Punishment seems too lonioiit for so malicioas an Offence, so easily perpetrated without 
Detection/' 

Mr. Sharkey thinks that th(‘ Punishment for Theft should be regulated by the Value or 
Amount of tlie Property stolen, as a Man may steal so much as to overbalance tho Fear 
of the Three Years ImjJrisonment, by stealing enough to make his Fortune. The present 
System puts the Thief of Lacs, and the Tliief of a few Rupees from Want, on the same 
Footing. The same Principle applies to 86!), 38 1, and 38.>, 387, 890, 894, 393, 3!)6. On 
the Subj(‘ct ol‘ Extortion, Mr. Sliarkcy thinks that the Party having no other Alternative 
but to pay or suffer should bo made an eventual Ingredient in the D(‘fiuition. 

374 is in his Opinion excessive. 

In 383 lu* tlnnlvs the Expression fraudulently takes ” applies to the Exception as well 
as the l{ul(‘. lie thinks this Law should be qualified to tlie Effect that the A})propria»fcion 
should not be legal without previous Notice of the Fact to a legal Authority, and due 
Ihiblicity given. He exjioses the Fallaciousne*ss of tlie Reasoning in Paragraplis 23 and 
24, Note N. 

He thinks that tlie Law of (ffieating, like Extortion, should be qualified l>j excluding 
such A<»ts, which, though fraiululently intended, may be fail ly guardeil against by common 
Pnid(*nce. 

He suggests that tli(' Definition of Mischief should not be confined to Property, and 
thinks the Piinishmisit not adequate, proposing tlie Rule, that the Punishment should vary 
us the Value of tlie Pio])ert\ stolon. 

40 1 Ho tliiuks the Punishments in 101? and 406 not consistent with each other. 

He thinks the (Vanmissioners wrong in making the same Punishment for the Attempt 
and tlie actual I’erpetration of the Otteiiee, in 40t!--llG, and doubts much the Sufficiency 
of the Penalties in Clauses 407 and 408. 


Chaptfk XX. 

''Of Offences 'iehiling io Documents!" 

Ml. Thomas, tho Criminal Judge of Riijahmundry, remarks, that the OlTenee stated in 
413, that of olitaining Seixiee by moans of a forged Doeumeut, “is jdaixsl on a Par with 
“ the OtieiK'es of opening a sealed I^dter in tlie Post OOiee l)epaitmeiit, see ClaiLse 433 ; 
‘ Assault uith Intent to eonimit a Theft, (fiause .313 ; .a false Declaration on Oath in a 
' Coiiit of,lus(ic(‘, Clause 193, Rioting, Clause 130 ; House Tresjwss and Prcpaiaiion for 
' As uilt Clause 4.30 ; Criminal Trespass bylireaking open a Lock, Clause 3L9. And in 
“ ( 'kiuse I it) of tills Clin[)ter committing a Forgery by which to harm the Reputation of 
“ auotlier is declared lialde to 1’lirce Years Imprisonment and Fine. In this Instance 
“ PuinslniK'nt is awanlcd without reference to any Fraud committed, and is considered 
‘ as gi.i\c ail OflciKM' destioying or secreting a Document which purports to be a 
‘ valuable Seimrity See tfiause 452.” — Sec bis Report, Paragi'Ji]>h 35. 

Ml dolm Fryer Thomas, Commissioner for (Wnatic Claims, remarks on Clauses 444 
and 419, that thev would render any Person who liad in liis Possession a forged Receipt 
to th(‘ Value of Fi\t Rupees or other trifling Sum, liable to Two Years Imprisonment at 
least In such i Vise*, as these he thinks sogieat a Punishment “ altogether micalled for by 
the of Society’' E\en if uttered, a Fine of Ten Times the Amount, commutable 

by a fi'w Mouths Inqirisomueut, would be sufficient to check tho Offence, and provide 
SeeuTity, iNpeciallv if the Fine were made over to the Person intended to be defrauded. 

Ml (icoiiro Ibid, tlie ( ^rimiiialjudge of (Janara, considers, in Clauses 448 and 449, that 
the Wolds ‘ )r knowing it to be likely' arc objectionable, and the Punishment appears 
“ too HCMT*. Added to tliis, it puis the Man wlio lios forged and the Man who intends 
“ to niak'c use (»1* a forged Doeiimont, — tho Individual Avho makes an Apparatus for 
forging and he who lias Possession of one intending to use it, — on the same Footings 
“ and iqually cul])able. It apjiears to me that the one is desemng of a much greater 
“ df <nec of Punisliiuent than the other. The one only meditates a Crime ; the other has 
“ aotu.illv committed it In conclusion, ho considers 433 and 454 ‘‘ much too lenient.*' 
Mn Aiistriither, tin* Aiding Joint Criminal Judge of Coimbatore, regarding 448, suggest^ 
that “the wording should be, likely that the same %vill be used, for it is certain every 
i/an's' Seal 'may' ]je used;” and on Clouse 453 thinks that “altering the A4dress of 
Letters should be specified as punishable." 

Miv 1^. Maltby, the Joint Magistrate of Canara, considers that the Evils arising 
“ the Nott-^production of Documents neoessaiy to the establishment of Civil Claims 
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lB9ie w 800 Jfcupee^ will often psrove ineirffioiettt in enabling a Court to pro- 
ear© dottanientary Evidence for tbe Decision of a Case pending before it/' lie wuggests 
Poyar of unlinuted Fine, 

Mr. obarkey, Principal Sudder Ameen at Honore, considerK tlie Crimes under this Hoad 
the Bon© of this Country," and attributes the universal Prevalence of them to tl>e Severity 
of the present Law, and the consequent Uncertainty of Puiiishnu^nt. He alludes especially 
to, first, Forgery of Hoeumoiits tiled in Couita, and, second, those forged for defraurling 
the Revenue. He [imposes to legislate for these by a summary find separate Process, 
without the Formalities of a (Criminal Trial/* yet appealable, and jninishable by Fine ainl 
Imprisonment proportioned to tlie Magnitude of the Offence. Under this* Hide lie would 
bring all Forgeries implying Injury to some Person or Portions, as forgt*(l ( \)iu])laiuts, &e. 
He vests this summary Power in Officers of the Hank of l^rjncipal Sudder Aiiieens and 
upwards ; and in the Case of Inferiors, they sliould fiirward the (^oiuplaini to llu‘ir inmie- 
mediate Superiors, He combats at great Length the Objection, that if this Pioeess shoidd 
be adopted People will be loath to bring u]) true Docunn^nts, in ease they l>e rashly (Con- 
demned as false, and conelud(\s that at least it is a less Evil tlian tlu' jat'sent {Stale of 
Things. Mr. Sharkey objects to the Definition of the First and Third Articles under this 
Head, as not sufficiently preeist* or ermciusive, and divides the CViino of Forgt‘ry into Nine 
Classes of difiei’ent Degrees of Criminality, all of vvlii(*h he finds under Jifierent Chaptt‘ra 
in the Code ; and even these are matlKu m> (‘xplieit or (hdlnite but what eudi tVom ils 
general Terms may be indiscrimimiUdy a])]>Jied to other l<\>jgeri<‘s than tlios(‘ it setuns 
** to allude to.*’ He tlieii enters into the Subject of the respcvtivi* Puujshiiujnts of the 
Nine Classt*3 of Forgt^ries laid down, and compares them with the Emndineiits in the 
Code. 

He floes not [>ereeive the Prineiplo on which the Punishments pn^scribed in C^lauses 4a I 
and 452 are founded While 451 leaves the Judge at liberty to award Four<(‘<m Years 
in case of a Will perlinps not inv<dviiig Twenty Rupees, 452 lea\es it out of his Disere- 
tion to give more tlian Three Years Tm[)i isoriuient in a Case of valualde Security forged, 
embracing perhaps a Lac or Two of Projierty. 

In 45{J and 45 he thinks a I )ifier<‘ne(‘ should Im' made bet\v<‘en a])pro]>ri.itjng the 
Packet and anything contained tlauH'in, as tlio lattm* may be of gieat Value, while 
til© Letter may be of none, and pro]M)'ies this A])piopnatioii should bo biought un<h‘i 
the Head of Theft. He does not objeci to the Punishment iii 4 >;!, l)ut thinks tin* Fine 
should be limited. Tin* Penalty of 151? lio (‘onsideis too limited, and pro post's Eighteen 
Monti IS ; and concludes by doubting wh(‘th<*r the Illustration annexed to fdaust* lid 
can be considered a Case of Forgery, with which it is cIusschI. 

Chaptek XXI. 

0/ Offences 7*clafing io Property Maries*' 

Mr. James Thomas, the Chiminal Judge of Ilajahinmidry, objects that the runisliment 
of the Olfeiice desci'ibed in the 1 1 lustra t ions und<*r 457 is the same as recei\ ing stolen 
Property (Cdaitse Theft (3(>8), Extorlion (*!(»{)), Assault with Intent to commit a 

Rape (il64), possessing and uttering liaseCoin ^243 and 250J, and Lurking lloust* Tiespass 
by Night. 

Mr. Ceorge Bird, tlie Criminal Judge of (/imara, considers that “ 45fi is not iieei^s- 
“ sary in India, but enacted, probably, to ))r©vent the Imitation of the (Vmqiany^s 
Chop ; but that iniglit be punished under Clause 41?S, which extends to Fourteen Y(‘ars 
e Imqirisonment."* 

%r. F. N. Maltby, Acting Sub-Collector of Canara, considers that this Chapter does not 
provide any Penalty for nunoving Proyieriy Marks. The Oftence is perhaps included 
under other Heads, but it is luidcr this Hoad that it would natinully bo looked for." 

Mr. Sharkey thinks that the Ufleuce specified in this Chapter might come under the 
Heads of Cheating and Forgery. 

Chapteh XXIL 

‘‘ Of the illegal Pursuit of legal Rights f a^id Kote O. 

Mr. George Bird, the Criminal Judge of Canara, suggests that, in addition to 
Punishment proposed in tliis Enactment, the Offender “ sliould also be made to restore 
the Property or its Value,*" 

Chapter XXIII, 

Of the Cri/minal Breach of Contracts of Service/* amd Note P 

Mr, F. Lewin, Criminal Judge of Combaconurn, remarks, that the Law of Masters 
I'* and Servants is left in a very uncomfortable State in the Penal Code /* and that “ in 
“ such a Foreign Land as this is, -where Strangers, and pai-ticularly yoimg Persons, are 
cofistantljr arriving from Europe, exposed to the Treachery and Insolence of practised 
** Sjarvants in large Cities, some specific Enactments had better be made for the Protec- 
of the and Punislment of the Servants for Breaches of Contract and 

aa well aa for Palanqueen Bearers only/' 
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/hole Sets of SenraAte ooiastantly desert young Officers after a fiiw Marches to mm ^ 
riments, after tliey have cheated them out of all their ready Cash ; and the Misconoo^ ^ 
of §ervantR generally to Ladies is often just as distoressing as that of Falanqueen Beax^ers^ 

** vrhen they are unprotected/' 

Mr. Blane thinks that the very Possibility of good Masters being deserted by thmr i 
Servants should be legislated for^ and considers the Cose much the same as that of 
Palanqueen Bearers^ if they desert him in travelling. He states that it is not uncommon 
for a Servant to engage himself to travel^ and at the Moment of starting to refuse to go^ 
and considers that such Coses should be provided for. He thinks the J udges ought to > 
have considerable Discretion in the Matter. In illustration, he cites an Incident that 
occurred to liimself in Goa, where, but for a Penal Enactment of this Nature, he would 
have been left to his Fate in Sickness by a Servant. 

Mr. George Bird, the Criminal Judge of Canara, says, " I agree generally with the 
“ Observations in Note P, and that a good Master is seldom in much danger of being 
" voluntarily deserted by his Servant ; but still, as the Law stands, there is no Protection 
for a Master against a refractory and insolent Servant, and who may leave liim at a 
very inconvenient Time, i tliink therefore there sUoxild be some Check over such 
Servants/' 

Mr. Anstruther, the Acting Joint Criminal Judge of Coimbatore, remfirks, that Im* 

“ prisonment of the Deserter is not Relief but certain Loss to the deserted, as lie mu&t 
“ contract afresh. The Deserter shouhl be forced to return luid fulfil his Contract/' 

Mr. F. N. Maltby, the Acting Sul>*Collector of Canara, says, “ The Commissioners, in 
“ this Note, comment nj)on the Practi<*e of unlawfully compelling Persons to act as Bearers 
“ or Coolies. It must lie almost unnecessary to mention, that were Bearers and Coolies 
not coiiijielled by tlie local AiitJioritics to yield their Services, not a Company could 
march nor a Traveller move Ten Miles in many, perhaps most. Parts of India. This is 
a Factwliieh it is impossible to disguise ; and I consider that in the present State of the 
Country some special Rules rendtrmg it incumbent upon the Working Classes to yield 
their Services for a just Remuneration, or find a Substitute, when called upon by com- 
^ petont Authority, is absolutely necessary. The C^ode would then apply to Persona 
illegally compelled ; that is, compelled by Parties not legally coinj)ctent to require their 
Services ; but without this Provision the Chapter is quite inapplicable to the State of 

* the Country." 

Mr, Sharkey, the Principal Sudder Aineon of Honore, ohjects to the Reasons tissigned 
for not providing for general Cases of Contract between Servants and Masters as aflbrd- 
ing Impunity to bad Servants ; and as the Law is open to both, each should be equally^ 
liable to the Consequences of their Conduct in Breach of Contract. He considers the 
Punisliinent in 463 too lenient, from the Prevalence and Unpleasantness of tlie Crime. 
He tliinks the Pimislinieni in this Case should be apportioned to ihe Degree of Incon- 
venience, and the Consequences resulting from it ; proposing that it ought not to be less 
than Six Months Hard J labour in Irons, or exceed One Year, with Irom 50 to 200 Rupees 
Fine, connnutablo hy Half the original Period of Imprisonment, 

In case of the Circumstances noted in Illustration C liappening before setting out, he 
suggests Fine of Two or Three Times the Value of the Contract, and Imprisonment till 
paid, up to Three or Four Years ; and concludes hy saying, that where Bearers and Coolies 
refuse to go the whole Extent of the Journey they contracted that they should be 
punished in Fine double the Anu>unt of the Contract, or Imprisonment till paid, uj^ to 
Four Mon til 

V. Streenavasiah Naib, Rerishtadur of Chinglepnt, considers that the ^ood European 
Masters may have little (Jhance of losing their Menials Services ; yet this ls not the Case 
witli Natives, where each Man must l»e served by the lower Orders of his own (Jaste, and 
where even now, where there is a Penal Enactiuent, such Cases of Desertion are very 
frequent. 

CHAPrmi XXIV- 

Of Offences vclaiiny to MarrlagCy^ and Note Q, 

Mr. James Thomas, the Criminal Judge of Ilajahmuudry, considers that, on the Subject 
of Bigamy, the Commissioners ‘Oiave entirely misunderstood the Intention of the Law of 
“ England, in saying that it appears to have been framed to prevent the Profanation of a 
rt^ligious Ceremony. No English Jurist is quoted in support of this Opinion, wlu0h 
** partly accounts for the scarcely adequate Punishment now provided for an Offence 
^ winch, as the Commissioners observe, produces the most frightful Suffering to Indlr 

* viduals, and which, after a Lapse of a few Years, allows tlxe same Offender to range at 
‘ large again in that Society winch he has so greatly offended. 1 may also observe, that 
^ this Enactment must be intended and ooncTude to apply only to Europeaxis, althotigli 

tbe Code purports always to pay great Defence to the Habits and Feelixigs 





of Jihot ihimm4m it, mtimnl ^ 

ift l;ho religious of tl^ People Spat ythme Oovernment 
s jii^ le £j?em04f A issaiform Code for People of Creeds so varioiis and opposite as those of 
abia of ^British India must be founded on some other and more general Bssis, 

u S^blishmont of which for the general Benefit Baorifices must be made by each 

** of ttie component Parts, the Feelings of the Minority on each Occasion being made to 
** Sttooumb to those of the Majority ; and except that the Proportion of Polygamists by 

appears no 
y 111 complin 
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!nmgs, or from those of Infanticide in favour of the Koonds, who liotli consider that they 
« tM serving Gtod by such Practices. Such Anomalies, it is to be foare<l, will be much 
” more numerous in a Civil Code constmcted on the some Principle." 

Mr. BoUeau, the Third Judge of Circuit in tlie Westera Division, considers that “the 
'• Code does not sufficiently apportion the Degrees of Punishment (in Perjury), nor preserve 
Order or Arrangement, for the Modes of Punishment are so confused and imperfectly 
'* fixed as to render this Comparison in distributing Justice unattainable, for, instead of 
^declaring where the bad Faith lies which constitutes the E&scnco of the Offence, jt 
” sometimes opens a Door for a wider Brevach, as witli the l^nw of Bigamy, which expressly 
“perverts our national Institute, by punishing it according to tlie Extent of Injury, 

“ rather thiui upon the Standard of its moral Turpitude." 

Mr. Stroinbone, the Criminal Jinlgo of Oudda]>ah, considers that the Code “seems 
“ adapted for the Purposes for which it is framed, and contains nothing exceptionable, 
“ witli the Exception of Clause 468, (vliaptor XXIV., which seems to be at vaiiaiiee 
“ with the Law of England, or, if merely meant as a concurrent Enactment, will inflict 
“ a double Punishment for One Crime." 

Mr. George Bird, the Criminal Judge of Canara, considers, that “ 467 appears altogether 
imnecessury, and not likedy to occur in India." 

Mr. Anstruthcr, the Acting Joint Criminal Judge of Coimbatort', considers, that “ the 
Chapter and Note had better be left out." 

Mr. S. Scott raises the same Objection that Mr. Kindersley do(‘s on this Cha]>ter, vi:^, 
that, “ however cautiously worded and speciously argued, the hVainei’s themselves despair 
“ of reconciling the Rights of Marriage as enjoyed by the dilfereiii Nations under our 
“ Rule." Ho considers that it is iinj)roper to leave Bigamy unaccoinj)anied by Deceit 
an unpunished Crime ; and as this Enactment does not legitimatize the Children, it 
merely benefits an unprincipled Woman, He presumes that this Law merely aflects 
Christians in India, and earnestly seconds the Pi‘oposal to retain the existing Law 
applicable to them. As in Part of the Code a Diiference is nnide between Pei-sons of 
Asiatic Blood and those not so descended, “ there appears no Reason why this impor- 
“ tant Law should not permit a Distinction between Natives professing difterent 
“ l^ligions," 

Mr. H. Frere, the Acting Joint Magistrate of Coimbatore, says, “as a prominent 
“ Instance to tViis Effect, I would beg to allude to tlie Law of Bigamy as contained in 
“ the proposed Code, wliich is intended to bo applicable to all Parties, to Hindoos and 
“ to Mahomedans as well as Europeans and Christians. The Authors of the Penal C>)de 
“ profess to have proceeded in this respect on an entirely dilferont Principle from that 
“ of English Law, and to have made the Degree of Injury inflicted on Individuals the 
“ Standard by which the Proportion of Punishment is to bo regulated. But tlie Degree 
“ of Injury inflicted in such Coses must necessarily vary greatly with the Habits and 
“ Feelings of the Community to wliich the Parties belong, and according as the Situation 
“ of the unfortunate Object of the Deception practised is viewed with greater or less 
“ Commiseration. No Comparison can be instituted in tins respect between the Ideas 
“ and Feelings of a civilized and Christian Community on this Point and tluise of the 
“ Mass of the Inhabitants of this Country ; and it is plain, therefore, that if this 1 k^ 
“ oonceded the Punishment allotted in these severtd Cases should have been differently 
“ proportioned." 

“ The Authors of the Penal Code appear to have been sensible of the Deficiencies of 
“ the Code in this respect, since in the Notes appended to the CVjde they submit it 
“ OB a Question whether, Note 2, Page 90, the existing Law should not be retained for 
“ the present as regards Europeans. This may readily be acknriwledged, but sucli being 
“ tlie declared Opinion of the Law Commissioners, it is not easy to account for the 
“ Oircumatance^rf a direct Enactment not having been inserted in the t\>de to tlie 
same Effect." 

Mr. Sharkey, the Principal Sudder Ameen at Honore, considers that “ the Code doeS 
“ nbt wovide for all Oases of Violation of the Law of Marriage, viz., Ist, Bigamy ; 
“ 2d, Fvalidulent Marriages between Persons of different Castes ; 8d, Seduction ; 
“ 4th, Abdttotiixa ; Sth, performing the Ceremony knowing tliat some preventing Cynitse 
“ exists ; 6th and la&tly, sowing Dissension between married Persons to cause Sepa* 
“ He proposes that the 1st, 2d, 3d, and 5th of these should be treated with 

to tlie pamcul^r Religion by its own Law, and tbst Selection should bo made 
frocs the Hindoo, Mahomedan, and Eziglish Codes for that Purpose ; and tliat Castes 

, G a 3 that 
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uB^oulb^ dximB with' no palliative Olinhnlaiffi^^ 01^ tfao80, thr Ml 
an4 $ih O^Tences have not been provided for ; and Mr. Sharkey con^ders we 
Note 2 for not jmnitthmg Seduction and Adtiltery founded on &W PromiBCS and IWn- 
ciples; for, Ist, Adultery is something more than an immoral Act; 2d, the tejok <i 
the Natives not Hccking Redress in such Cases is not immutably true, and even if so the 
Case of Em-opeans and East liidiatis who would willingly appeal to a Law Court ehcfuld 
be eonsidered. Hence these IleasouH are incotisistent with the only Principle that ought 
io mfluejiee a Xuegislature ; IhI, their Duty to ])ro\ide a Law where there is a Crime ; 
2(1, the Kilcet of the Law on the (.V'iminal to deter him and otliers from the Crime. 
Mr. Sliarkey approves of the iriaximuin Punishment in Clause 466, but thinks that *Hh6 
niLuiinum should not be les than ^ Seven Years;*’ the Fine l»«ing fixed by the Dis- 
cretion of the Judge, and that tlie(Viine (liereiu should be more defined and explicit. 
In Adultery, he proposes Tninsp(n*latiou for Life as maximum and Ten Y^iars minimum, 
witli Fine not exceeding 20,000 Rupet's. For Abduction, from Seven to Four Years 
imprisonment, and Fine not ex(*(*eding 2,000 Rupees, to bo eommiited for One Fourth 
of the original Pei'iod of ImpiiMuiment. For the IVaudulently ])erforming the Service the 
same as for Digamy , luid for distiiibing married J^eaee, from Six Months to Three Years 
Imprisonmcmt, and Fine from 100 to 800 llnpees, connnu table to One Third original 
Perio'l of imprisonment. 

V. Streonevasiah, Deputy Serislitadnr of the Collectors CutcheiTy in ('hingleput, con- 
siders that Adultery should be made pimal ; shows tliat ]^)lygamy is only allowed in cer- 
tain Cases among the Hindoos ; and giv( s as a Reason for the Natives not liaving recourse 
to Law' on such (h'cj^tsions tin* fnfuny of a Prosecution, tlui hclph^ss Condition of the Poor, 
and the leporte'd Carelessness on such Suhj(‘eis of tlu‘ EuropciUi Judges. 

Chvptfr XXV. 

‘‘ Of Dcfaimthmf and Kofc li 

Mj‘. JaiiK's Thomas, tlie (''rlminal Judge of Rajahmundry, does not elearly see ‘^wbat 
Princij)l(*s have guided the (Vuuniissionds in the IVaining of the Law of Defamation. 
They have aettd in direct Oj^positiou to <lu‘ Theorv of tla* (himimil Law of England, 
“ vriu(‘h makes the Essenee of the Crime of private Lilnd to consist in its Tendency to 
]»ro\oke a Ihvaeh of the Peac(‘ '' Th(‘ Definition in tln^ Code he considers in u eh too 
vagu<‘, ainl likely to ivnder a Man eveiy Honr liable to Piosedilion. lie objects to the 
1st Ex(V])iiou in 170, as cruel, inasmuch a Man’s for nun JKlinqmsieies, though fully 
atoned I’or, ma^) be the eonsbuit Subjirt of tht‘ nlall(iou^ Rtsnaiks of otheis. (See Report, 
Para 8S) 

Mr. John Fryer niomas, Government Commissioner for ( Wnatic Claims, in offering a 
few RemailxS on tlie Jst Exception in 470, says, ‘‘that it a 2 )}>e.irs to me that numberless 
“ Instances muKt arise daily in Hociet} vvliere, unless soim* public Donefit is to accrue, 
“ Individuals should be])iotected against the Publieatiou of Tniths most painful and 
“ niiuoying to them, and wh(»re, if not ])iot(*et(‘<l by tire Law, they will take the Remedy 
“ into (lieir own Hands. The Lino I should gri'itly jirefei to the Rule* in the Code is 
“ drawn in tin* lleeoinmendatiou givmi in the Note Pa^e !)9, and 1 cannot think the 
“ Provisions in tlie (^ode founded ujron (sdargtd and just Vi(‘ws of Human Nature. There 
“ is jmrbably notliiiig more irritating and mon* Irarassing to a Mind which has most 
“ tlioroughl} repented of some gross Indiscretion, or it may even be of the Crime of 
“ eai’ly r>ays, than to liave it contimiully foicisl back on the Memory or on public Atten- 
“ lion in all its Details ; and if the Individual has lepented and ri ‘formed, and has been 
“ siiuv so living lliat Society both does and ought to resjieet him, and can come into 
“ (\»urt with ck\nu Hands or a (yharaebT, J can sei‘ no Rcasoii why he should not be 
‘ protracted against the public Expimme of former Frailty or Crime, made writli no other 
“ Vriew than to minister to a (leprav(‘d Ajrjietiti* for Seand-il, or to indulge some Malice 
oi pei'.onal Pique.’' Since then it is for the Interest of So(if‘ty that eiTta in Things 
should be foigotteu, the Lieence given to true jet malicious Attacks u])on the Character 
is mu< li to be deprecated. He fmiher eonsidejs tliat the (\)mmissloucjM have not taken 
into Conrideration the (\‘ise of those wdio malieiously insinuate that a Person has some 
jrersoual Defects or Misfoitime, and is unforlunab' in anj ol‘ Ids JvelatioiiH. This, though 
tru(‘, jet tends to make one miserahlp wlro Hurt‘Jj" is entitled to Protection. 

Mr. C Ihrd, the Cibidual Judge of Camira, cousitler\s “ that Defamation should be loft 
“ to the ('ivil Courts. It involve.s a Consideration of Damages to tlie injured Partly with 
“ which the CVimiiial (>\juii.s should have no ( Joiieoni ; besides which, the Distmetion 
“ betwdxt what ia and wliat ia not Defamation is too close and finely drawn, and would 
not bo intelligible to the Generalitj’' of Individuals coming under the Law. Vide the 
“ Illustrvitionii iu this and the following Clauses.'' 

Mr. Anstmther, the Acting Joint Criminal Judge of Coimbatore, tliinks that the 
whole (dnj)ter liad bettor Ikj left out ; it would legalize all species of Insult." 

Mr. H. Frere, the Acting Joint Magistrate of Coimbatore, rernarlcs, “ that Experience 
“ jiroves the contrary of the Position advanced by the Law Commissioners, that no 
respectable Person will venture to institute a Prosecution for Defamation in a Ca|UD 
in wliich he knows that the Truth of the defamatory Matter is likely to b0 




C;vW> 

^ 4 A m Ilf«pa%ti<Kii, mmt\y tried 

^ tiWrt Vernom of Hgii EauIc and Station in Society will 

^ th® Ri^fc the Allegatipiw being proved to be true to a longer 
undo^ the Imputations conveyed in them. With reference to the Course 
'teoppi<*?d by the ijAvr Commissioners regarding Cases of this Nature, it might peri aps 
** w mund nlore advisable in Practice to admit Evidoneei of the Tmth of Libel, witli u 
u yiew’ to its Justifteation or Modification, according to Circumstances, rather than to 
i$ allow absolntc Immunity to Defamation, with whatever Object it may be promulgated, 
provided the Allegations appear u]>on Examinati<»n f o be correct in point of Fact,” 

Sr. Sharkey concurs with tlie Reasons in Note R for the Provision that the Charges 
should bo false, thougli diflerent from otlu'r Laws and Oiunions. “ He hiis only a Doubt 
AS to the Adequacy of tlie Punishment and suggests “ that the Penal haw should be no 
“ Bar to the injured Party seeking the Recovery of any Damagas or Loss actually sas- 
tained, by a Civil Action.” 

Chapter XXV F. 


Of CrimiTud Iniimlilationy InsuUy aiul Annoyance, * 

Mr. James Thomas, the Criminal Judge of Rajahmundry, objects to the Enactmerjts in 
Clauses 485 and 487, as being “ liiglily objccti(>mu)le and as Facts of a Penal Code novel 
and tinpreeed(*nte<l.” (Sec his Report, Paragraph tVJ.) 

Mr, Malcolm Lewin, the Acting Second Judge in the rro\dncial Court in the Centre 
Division, in remarking upon Illustration h of Clause 4So, imagines that the Power of 
punishing for Contempt ought to furnisii a Keinody. An Affront, sneli as hoofing at liis 
j^erson, would be unworthy of Reganl, and Severity is not necessary to gain for fhe 
Office Ruspect. If the Alagisfcrato b(' a Tyrant, it is well through any iledium lie be 
exposed; if he is not so, tht‘ Sljaft is innocent. Air. L(‘win thinks Kes[M‘ct io AuUioiity 
an Axiom and Vice of the Country, and that Jiis own Clmraciov will ho siidicient 
Protection to the Magistrate ; while Clamour is too often tJie onl 3 " Aleans of Redress in 
India, ami should therefore not be made the Subject of jumal Enactment 

Mr. George Bird, the Criminal Judge of Canara, considers that Clause 485 might be 
** omitted, as it is hardly necessary to jnniisli abusive Jianguage in this Countiy ; there 
** would be no End to it and 486 ami 1«87 “ uimeeessaiy in India, unless perhaps for 
Europeans and Settlers.” 

Mr. Rohde thinks that Clauses 486, *187, and 488 would ‘‘introduce or rather increase 
** in our Criminal (kiurts all that Chicaneiy wiiich has at present, as far as my Experience 
“ goes, been confined on the large Scale to our (‘ivil Coinis.” 

Mr. Sharkey, the Principal Sudder Aineen at llonore, considers “ the rVimiuality of 
“ Intimidation to be of a twofold Nattiro ; one, Ibe Insult ofliered by tlu- Tlnvat, and th(‘ 
“ other the criminal Intention of eoinmitting a eiTtain Offenee betrayed by^ the Ollender,” 
He considers that the first should he htuuliMl as Insult, and that as it ivS dUlieult to judge 
of the Intention .so it would be sufficient to take Security for a certain Time. “'With 
reference to Clauses 485 and 487 (assuming them to allmle exclusiveljr to (Hfences of 
** tln^ Nature described in the Illustrations annexed to tliem), I do not ]»ere(‘iv’e an^ 
“ essential Difference in the Offences alhidt*d to in tJiem to require a 1 dlitTcnce in tlie 
“ maximum Punishment, which 1 think in both Cases maybe Three Months, with a Fine 
“ not exceeding a Hundred Rujiees, to b<‘ coniinuted, if not 2 )aid or realized, to fuitlier 
Im})risonment to the Extent of Half the original Period.’* 

In the (^asc eonteinplated in (danse 486 thi* maximum Punishment need not, I think, 
exceed Six Months as regards Imprisonment, and 200 Rupees as regards Fine, to be com- 
muted to One Third of the original Period of Imprisonment. 

(Signed) W, Douglas, 

Register 


Enclosure 10 in No. 78. 

The Commissioners for the Recovery of Small Debts, AIadras, to the Chief SECRurARY 

to Government. 

Court of Commissioners for the Recovery of Small Debts, 
Sir, 24th December 1889, 

We have the Honour to acknowledge the Receipt of your Letter dated the lOth instant, 
addressed to this Court ; and wo beg i'esi>ectfully to state, for the Information of Govern- 
ment, that having Jurisdiction only in Civil Suits, and not having adimnistered anj' 
System of Criminal Law, the Coui’t is not conversant with the Subject of which the pro^ 
posed Penal Code treats, and is tlierefore luiable to offer any Observations in respect of 
its Provisions. 

(Signed) G. L. Prendergast, 

Acting 1st Commissioner. 

J OHN Savaqe, Commissioner. 

, J. Y. FttiJuERTON, Commissioner. 
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Dated IStli Aug. 
, ,1840. No. 309. 


Clugfter I. 


Chapter |I. 


to thfi Orflew of Oowartoniont of tlw 8th Inatodt, 
fjonotir to explain that my Backwardneas in complying imth the Beqairitioit'^ 
Ohaemtiona on the ^AO^poahd Penal Code hue originated in the Feeling tl^ tii^ 4iu» ' 
limited Experience in the practical Adminiatrarion pf the Laws rendered me inoompetw 
to record any just, Ooniment upon it ; and I shall jberhaps expose thih Inoomp(de]|ii<^»lh 
the Opinion of many, vhen I state that I think the. Promulgation of the CodO m ite” 
present State nrould he highly beneficial . ■ ; ; 

(Signed) G. L Pbendeboast, 

Acting Chief Magistrate and Superintendent of Police, - 


(No. 446 S. 727.) No. 79. 

H. Chamier Esq. to F. J. Halltdat Esq., Junior Secretary to Govcnunent. 

Neilghcrries, Ootacamund, 

Sir, 10th September 1840. 

In continuation of my Letter of the 7th April last, No. 76 (290), I am dime^ 
by the Right HonouraWe the Governor in Council to transmit, for Submission 
to the Right Honourable the Governor General of India in Council, the accom* 
panying Copy of an Extract from the Proceedings of the Board of Revenue, 
containing their Observations on the Penal Code framed by the Indian Law 
Commissioners. 

I have, &c. 

(Signed) H. Chamier, 

Chief Secretary. 


Enclosure in No. 7.9. 


(No. 809.) Ecvenue Department. 

Extract from the Proceedinos of the Board of Revenue, dated 18th August 1840. 

Para. 1. In conformity with the Orders of Government of the 14th March 1838, the 
Board of Revenue proceed to make such Observations on the Penal Code fi amed by the 
Law Commissioners as their Experience and Relief from their ordinaiy Duties enable 
them to offer. 

2. The Board consider it unnecessary to follow the Commissioners through their preli- 
minary Explanation of the Line pursued by them in bringing into Form this Code of 
Criminal Law, or to discuss the Pi-acticability or Policy of constructing any One Code 
which is intended to be universally applicable to the Condition and Circumstancos of the 
various Nations of India now subject to British Rule, in preference to the Modificatitm 
and Extension of existing local Laws, with reference to Exigencies rendered conspicuous 
from Practice and Exiierience. 

3. The Board do not consider it the Wish of the Supremo Oovemment that the Autbo- 
rities to whom the proposed Code luos been transmitted for Remark should attempt to 
criticise every Section in detail, but rather to confine their Observations to such Pomont 
of the Law as may be more immediately applicable to tlieir own Department, or ol 
general and of universal Import 

4. The Difficulty of forming a fair Judgment on many Points included in the Euaot 
ment is much enhanced by the Law of Procedure being yet incomplete, and which v»y 
hereafter correct or explain what may now appear inconsistent or unnecessary. 

5. The general Explanations contained in this Chapter apjiear to bo well calculated tc 
remove much of that Ambiguity which is generally so consjiicuous a Defonnity in Law, 
and to render intelligible the Intention ns well lus tJie Wonls of the Code ; and ihoiwli 
many Cases must arise in the practical Operation of the Law wliich will require axp& 

‘ uatory Adjustment hereafter, there is no Doubt that the Commissioners have been highly 
successful in this important Portion of tjieir Laboura , , 

6. The 2d Chapter on the Subject of Punishments being One of universal Impo^ % 
Board consider themselves called upon to moke sudi Observations aa their i*" 

. enables them to offer. , j 

7. Sfeit, as to the Punishment of DeatL ♦Much as it is to be wished, fof fiha' ,, 
l^utaumiy, that the Punisliment of P^th could be altogether rexdoved 

that the Coharaarioiim^^ 




I’HwtinIWer t3ae BMildA of judidal Autborii^ 

__ IT, i^TOM Attempts to MuKler, or BBgb Treason, thf more so as Qovenl- 
to oomibiite uus Ponishment for any other Punishioent provided by 

S« Th^ Board are aI«o ftatisfied of the Correctness of the Roiisoning which has led the 
jdonin^iwoners in all Cases of Transportation to transpoii for Lifa Transportation 
Iwayoiid Be$A is regarded by the Natives of India generally with a peculiar Feeling 
of Terror, from the Mystery^ probably which ju?comi)anjies the Fate of tlie transported 
Convict/' It is on this Feeling that tlie Efficmy of Punishment depends, and, as observed 
hy tlie Commissioners, this Ft^eling would be greatly weakened if transjioried Convicts 
<< should frequently return, after an Exile of Hoven or Fourteen Yem's, to the Seem* of their 
Offences and the Society of their former Friends/^ 

9. Tlie Power with which (fovernnifni is invested of commuting a SeidA'nce of 
%rigor(/u^ linprisoninent for One Year,” or ujiwards, or “ linjuisonment for Two Years 
“ or upwards,” passed ujion a Europ(‘an, to Banishment for Life fi-om the Company s Terri- 
tories, appears at first Siglit arbitrary and oj»]>reHHive ; but a lull Consideration of tlie 
JEbcplanation offered by the Commissioners of tlu' Grounds upon which this Power has 
been given has satisHed the Board of the Proju'iety of sue!) Power being vesttsl in the 
ruling Autliority. The Board most fully recognize the Princi]>le, that notliing can add 
more to the Strength of the (hjvernment, or ean be more beneficial to thePeojde, than the 
free Admission of litmlist, induMtrious, and intelligent Engliblimen ; hut they are equally 
satisfied that no greater Calamity could b(‘fall either tlie (h)veninieiit or the People than 
the Influx of Englislnm*n of lawless Habits or blasted diaracter. It should be the 
Object of the Government to (‘iieoiirage by every Means tlie Settlement of the fonner 
Class, whilst it should be eijually their Desire to get rid of the latter. There is little Fear 
of the Power thus jirojiosed to be vested in Government being almsed, as it as only directed 
against Men who have lieeu eonvidecl before a Jmlicial Tribunal of Crimes wliicli render 
their Kemoval desirable. 

10. The tJoinniissi oners have laboured to d<'fin<‘ the Law to tht^ gnsitoat possible Extent, 
with the lutention of lea\iiig nothing doubtful, or linbh* to the various Opinions aTid Con- 
Btructions of the ExeeutiM' OlHcers ; but in reviewing the (liapter on Punishments, it is 
impossibl(‘ not to remark that with respect to the Nature and Extent of tin* Penalties of 
Fine and Imprisoimieut a boundless ])iscretion is left to tlu‘ ])residiiig Judges, and in this 
Point the Code ap)K‘ars to the Board to be seriously ilefecti\(‘. It iiiaj, Iiowcmt, liereafter 
prove that much that appears objectionable now will la* pt*rfeetly and judieiously an*ange(l 
by the (Jode of ]h’ 0 (*(»din’e, and tlie Board therefon* refrain from further Observation. 

11. It is tnic that Fine is a Punishinent to wliicli it is almost impossible to fix 
Limit of Amount, with reference either to the Nature of the Ofience or the (hrcuinstanoes 
of the Oflender. 

12. A heavy Fiiu* imposed on a JVu’Hon of even small Means, If lie is su]>])orted by a 
powerful Party or by wealthy llelati\es, may l)e no Punishment at all; but it is still 
essential to the ijnji.irtial Administration of dustico that JJmit.itions should be defined to 
the greatest [lossible P]xtent,and as little be left to tlio Discretion of Individuals as the (’ase 
perniits, and in framing the Code of Procediiri* miieli Bestrietioii may be imposed to tills 
important End. 

13. Tile Amount of Fine is in some Cases limited and in others unlimited, without any 
apparent Ileasou for the Difference. In some Crises of no great (Viminiility Imprison- 
ment and Fiiii to anj Amount may be infiict(‘d, whilst in others a llestrietion is imposed, 
for which no pivuliar and sufficumt (.\anhe is perc(q)tibl(\ 

Ik A Person in a State of Intoxication entering a House and annoying the Inmates 
IB subject to tlie Penalty of Twenty-four Hours Imprisonineiit and a Fim^ of Ten Rujices 
only ; whilst an offensive Word or (u'Hiure is piuiisha)»le to the Extent of Tw'O Yearn 
rigorous JmpriHoninent, or unlimited Fine, or both, 

15, In the Exception to Liability to Pniaslnnent for Iiarboiuiiig a PtTson wlio has lieen 
guilty of a heinous Offence, or wdio has secreted a Felon lia\ing escaped from ( 'outinemciit, 
a Husband or a Wife is lield free from Blame. To attempt to check the natural Impulse 
of tlic p)od Feelings of the Human llt‘art by Penal liaw'S would be uselcs,s as well as 
injudicious, and public Convimience must in this C'ase give xva} ; but in such serious 
Crimes as harbouring Offenders, and enabling (Vmvicts to avoid Be apjireJicnsion, to 
OXj^end the Impunity to all direct Belations appears to give a wdder Scope to the evil 
Propensity than is absolub'ly necessary. The Connexion of the I’arties may be very 
properly admitted in mitigation of Punishment, acconling to the Nearness of the 
Relationship ; but Exemption from Punishment altogether aiqiears unnecessary and 
wrong. 

16, Of the Abuse of the Powers of public Servants. This Part of the Enactment 
appears to the Board to be eomprehemsive, forcilde, and effectual, and if any Kxcc'ption 
can be tnado to a general Approbation of its Provisions, it is in the Leniency with wliicli 
the Chyniption of Judges and other public Fimctiouaries is treatcjd. If thelmprisoTiment 
of a Judge is at ajl an appropriate McasuiX 3 , Two Yeni's simjile Confinement appeal’s to be 
m objectionable Limitation of Punishment. 

17, Witli roBpjoot to the Penalty attached to Con^^iion in public Native Scr^’^ant8, the 
‘Boofd thitik it uecoWKiry to iftake a few Remarks. The Comnussioners pi’opose to declare 

(268,) . Hh the 
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li» lil^A)y an Offer, and by hie ii^stig&tixig ^e t<|ted»li«tlt th# Oftmli3M» 'ff f 

18* lA their Kotoe upon thik Subject tho CommiBeion^ais have e^^splained ik^ OfyAlli^ 

^ on which they liave come to a Decision, « that it would be uiyust and cruel to puxdA Ifite 

giving of a" Bribe in any Case in which it could not be provw that the Givev had 
“ in his Instigation con*upte<i the Virtue of a public Servant who, unless Temf^tien had 
“ Wn put in his Way, would have acted uprightly." Tlie Board concur in tliis OpiuioUt 
and would carry the Exemption still further. 

19. In legislating for the Prevention of this Offence it is essentially necessary tliat the 
Prevalence Jj.nd Extent of the Evil should be duly considered. 

20. It may apj>ear illiberal 1o make a 8weej)ing Cliarge of Corruption against the 
larger Portion of our Native Establishment, but practical Experience in the Administration 
of Indian Government in all its Branches brings cveiy public Servant who looks minute^ 
into the Transaction of official Business to confess that our ExamjJe and our Laws hrff© 
failed in nn eminent Degree to su]iprcss that prevailing Vice. We found Corruption, 
inherent in every Branch of cverj Administration to which ours buccceded. We have 
endeavoured by Liberality, and the Distribution of Honours and A<lvancement, to improve 
the Tone of our l^ativo Service in this important Point, and inucJi has been effected ; bxxt 
it is too evident that niu<*h still remains to be done, and that tin* more powerful Aid of 
Punishmcuit must he brought into luori* cfiVctiuil Operation 4/0 secure the Object 
aim(*d at 

21. How far the proposed Enactment promises to reaeli the Root of the Evil deserves 
mature (!!oiisi deration. Tlie Oommissioners have come to the Coiicluhion that the Giver 
of a Bribe shall be considered cnl])able only Avhen lie has volunteered the Offer, and 
imluct'd the public Servant to receive it, without any Demand, expressed or implied, on 
tlu‘ I^irt of the latter. As the Motive of both Parties is criminal, the only Doubt that 
( 5 an exist is as the best Means of securing the sufficient Punishment of the more guilty 
of tlie Two. Briliery is an Oifeucc of jicculiar Difficulty of Ciuiviction, as the Paucity of 
(Jasos in our Records, notwithstanding the notorious Frequency of the Occurrence, abun* 
dantly proves. To exonerate the Griiu' of a Bidbe from CViminality, and to admit his 
luforniation and Evidence towanls the Conviction of the Receiver, is an imi>ortant Addi* 
tion to the Means generally availal)lc to tlie Conviction of a corrupt public Officer ; and 
with this view it may ])erhaps be desirable to go still further than tlie jiroposed Law 
does in holding the Offer of Biibes free from penal Notice, and to encourage the Informal 
tion against the Receiver by the Repayment of the Bribe presented, and to secure his 
Conviction by the Evidence of the (Jiver in Cases even wditu’e the Act was voluntarily 
originated liy the latter without any Hint being expi-essed by tlie former. Though 
Evidonee may be obtained of tlie Receipt of a Bribe, it will seldom be possible to asccrtaiiiL 
bevond a D(»ubt wdth which Party tin' Suggi'stiou originated, and iiuhs'd so seldom that 
it *a])]>ears unw^ise to draw tli(‘ Line, and jireferabh^ to declare the Givers, under all Oi?*- 
euitistariees, free from Piosecntioii as Instigators of the Offence. 

22. In the present State of Society of India Briliery is not considered a moral Offenoe, 
but a mere Brciwh of the Regulathms of Government. The Penalty attnclied to it is well 
known to the Officers of Go\ eminent, but the gi'cat Body of the Peojile labour under the 
double Disadvantage of Ignorance of the Law, anil daily Proof that Bribery i.s tlie most 
effectual and often the only Means wliieb Individuals jiossess of obtaining the due Aid 
or Intel ference ^of Governinent through their Native Servants, These Facts, and the 
Iniiiortanee of obtaining Information and E\idenco to lead to the Conviction of corrupt 
Offieeis, and to elicek an Evil of undoulited Imjioi-tanee, incline to the Determination tliat 
the Givers of Briiii's shall be treated with Impunity, and admitted as Evidence in all 
Cases. 

23. The Acting Second Mcnibor**1ja\ ing sent in Ins Remarks upon the Code, as far as he 
was concerned, in his judicial C^l))aci^y, to the Court of Sadder and Foujdaiy Ddalut^ 
has not taken any Part in these Piucee<lings 


No. 80. 


The Hon. Sir E. J. GAMniEii to the Right Hon. the Earl of Auckland. 


My Lord, Madras, 28th October 1840, 

I BEG to assure your Lordship that I have not been unmindful of the 
Subject to which the Legislative Council did me the Honour to direct my 
Attention in their Letter of the 12th August 1839- But I confess that the View 
which I ha\e taken of the proposed Criminal Code is one which I have 
felt great Reluctance in declaring, and which I should still feel extreme Diffi* 
dence in laying before your Lordship, were I not fortified in my Opinion by the 
Communications which 1 have from Time to Time had with Persona of 





ils! 


. T«siy g|iea% 10 coinade 

tnw Snj^past I «hou|i|.ftiill hesitate to dec!«e my Senti^ 
. ^ Work in question, a Work which has emanated from 

^fl^Loee- wkw® I greatly admire, and which is framed with so much Skill 

<eiid AhiKty. Apologizing, then, for venturing to place myself in opposition 
Ih the M<tobcrs of the Law Commission who drew up the Code of Criminal 
’Law, I will now venture freely aud candidly to state my general Impressions on 
the Subject. 

lhavc always cntci-taincd the strongest Doubts of the Propriety or Expediency 
of promulgating any Code of Law which professes to be more tlian* a Compila- 
tion and a better Arrangement of those Enactments Avhich have previously been 
in force, and which fonner Experience has sanctioned and approved ; and l hav<* 
always thought that such a Body of Law should be inodilied by those Additions 
and Alterations alone of whic-h the same Experience has evinced the Utility or 
the Need. To do more than this, to put forth a Body of Law which is not 
even founded upon any previously existing System, and to clothe the Enact- 
ments in Language which is as new .to those who are to dispense the 
Law as to those who arc to live under it, appears to me a Mode of Proceeding 
irreconcilable witli the Maxims of practical Wisdom, and one calculated to 
introduce a Degree of Confusion and Difliculty which has never yet been found 
m administering the Criminal Justice of any civilized Country. 

I think that for practical Purposes a Body of Criminal Law for this (]!ountrv 
will be best composed by a judicious Combination of the Enactments which anc 



themselves, but those also which are best adapted to the existing State 
of Society, adopting as far as possible the Terms and Expressions which are 
common to the I'aiglish l^aw and to the Company's Regulations, and, wliere 
such cannot be found, giving a Preference to the Language of the Regulations. 



If, however, notwithstanding the Objections Avhich I have here stated to the 
Principle of the pro})oscd Code, it is still determined to adhere to it, and 
the Ijegislativ<* ('ouncil shall do me the Honour to desire my Opinion in filling 
up any Part of its Details, I will not fail to give the best Attention in my Power 
to the Matters on which Suggestions may be desired, 

I have, Ac. 

(Signed) Edwaud J. Gamuicr, 


No. 81. 

The Hon. Sir Robert Comyn to the Members of the Council of India. 

Honourable Sirs, Madras, 14th September 1839. 

I have the Honour to acknowledge the Receipt of your Lettei of the 12th 
ultimo, requesting Observations and Suggestions relative to the proposed Penal 
Code. 

Before I ventured to make any Observations thereupon, I was desirous of 
being acquainted with the Forms and practical Machinery by which the Code 
was to be carried into efiTect. As I presume, however, fhat these are not ripe 
for Publication, I will lose no further Time in suppl > ing you with my Opinion 
upon several Parts of the proposed Law, and as soon as the present Term has 
expired address myself to digesting and adding to such Notes as I have already 
inade upon the Subject. 

I have, &c. 

( Signed) IIobbrt Comyn. 
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The'Hra. Sir CoBiYM to the Hoh. the Il'itissmiENV'ciff tlieCotT^^ 

'in Couilrczi:* , 

i. Honourable Sir, Madras, 1 1th Jfoveinbw^^^f 

In pursuance of your Request, that I should make Observations; 
'Suggestions upon the proposed Penal Code submitted by the Indian 
Commissioners, I have now the Honour to forward you the most matenif^ 
Observations which have occurred to me on its Perusal. 

The Practicability of introducing One general System of Criminal Law foi 
all the Inhabitants of British India is a Question of such Ma^itude, requiring 
accurate local Knowledge and an intimate Acquaintance with the Habits and 
Characters of so great a Variety of People, that at the Outset X must process 
my utter Inability to grapple with it. My Experience has been almost exclyi« 
sively confined to the Administration of Criminal Law at the Presidency oi 
Fort St. George under the Ihiglish System, built up on Notions not unfrequehQy 
inapplicable to the Native Society of India, and too often clogged by technical 
Sul itleties, which, if intended to protect the innocent, occasionally assist in the 
Escape of the guilty. I certainly should lie very far from advocating 
the Extension of this System beyond the Limits of the several Presidencies ; 
whilst I think it highly desirable that if the Mofussil is to be governed by 
Regulations emanating from British Authority', these should be assimilated 
throughout the Territory as far as the Nature of Things may permit. La 
reviewing the proposed Code I hiivc therefore endeavoured to allow myself 
to bo as little influenced by the Prejudices of Education and professional Habits 
as could reasonably be expected, and to consider myself called upon to remark 
u^on an entirely new Compendium of Law, by which the Persons and Property 
of those who reside in India under the British Dominion may be best 
protected. 

In adverting to the various Provisions of the Code, I have found myself 
continually embarrassed from my^ Ignorance of the Manner in which it is 
proposed to carry them into effect. Much must indeed dcp»end upon the 
Enactments of the “ Code of Procedure,” and on the Machinery by which 
the Penal Code is to be set in motion. Under the System of Criminal Pleading 
now in force at the Presidencies it would be, I conceive, Matter of the greatest 
Difficulty, not to say Impossibilty, to frame the Heads of Accusation so as to 
meet many of the Provisions of the Code. The very Introduction of new 
Terms and new Definitions would be a great Impediment. The Value of the 
Code must of course depend upon the Manner in which it is to be made 
available, and I can therefore only repeat that at present my Notions of the 
Propriety or Impropriety of some of the Provisions must be considered prema- 
ture, and, to myself at least, un.satisfactory. 

Before I advert to the particidar Heads of Enactment, 1 will take the liberty 
of pointing out Two or Iiiroe Inqoerfections, which, as a System of Criminal 
Law, seem to pervade the whole. 

In the first place, the System of “ Illustration” seems to imply a Doubt in the 
Mind of the Compilers whether their Definition of Offenc*es be sufficiently clear 
and intelligible. Great Assistance will no doubt be afforded when the Illustration 
meets the Case directly before the Court ; but as no Set of Illustrations can be 
supposed to meet every possible Case, the greatest Exactness should be obtained 
in defining the Offence without resorting to the Aid of an Illustration. To find 
the Case before him exactly hit by an Illustration, and the next entirely devoid 
of such Assistance, might throw greater Difficulties in the Way of a Judge not 
expert in the Art of (Jonstructiou than if no Illustration had been supplied 
in any Instance. Many of the Illustrations also are in themselves objectionable^ 
as supposing Cases scarcely possible, or a Combination of Circumstances not 
merely improbable but even ludicrous. Others involve Cases which can hardly 
be considered as fallitig within the Range of Criminality, but which might Jbe 
implied to be such but for the Exi.stencc of Circumstances wholly adventitious. 
, , Thu.s, in Clause 69» Illustration (a.), the Criminality of one Man $ writing ii^d 
sealing Letters with another’s Paper and Wax is made to (kpend uppu 
. Degree of Acquaintance between tWm, and ** the Usages of Society , 

,.upless nn Acquaintance be made out sufficient to imply Conset^i accQT^x^ 
^..liie ys^s of Society, the siting and sealing q^ the Let]^^ 

' «i?lfared as Acts calling for Punishment by a Ciin^i^ Co^u^ ' ^ CJafise 7^1, 



tibke CnminaJit j of *f Ham* dc^^dn upon wheth^ 

Jkormed be of ordinaiv Sense .and Teniper, and to “ compkin 
. of Ham>* end ihe “ Hann' given in the Illustration is a slight Hurt* by 
'fifniinng Z $0aip^ the Side of Carriage. Now^ considering that no Party in 
.nis rigM Mihd would tihink of deman^g Damages in a Civil Action for such 
'iOniAg^tession on his Property and Person, it seems straining the Criminal 
to suppose the Consumption of the Time of the Court in ascertaining the 
' Quantum' of Acquaintance in the one Instance or the Sense and Temper 
of the Party in the other. 

Another Objection, which applies to a Variety of Clauses, appears to me to be 
that the Commission or Non-commission of an Offence is made too much to 
•depend upon what may be passing in the Mind of the Party offending at the 
Time of his committing the Act laid to his Charge. According to the I^aw of 
Bngland, as it at present stands, where a Party does an Act, the obvious 
Tendency of which is to produce an Injury, and sifch Injury actually occurs, 
'he will be considered as having intended the Mischief so produced by his Act, 
or, in other Words, where a particular Consequence necessarily results from 
any Act, the Party doing the Act is to be considered as prima facie intending 
such necessary Consequence. 

It must be admitted that Instances may occur in which this Doctrine may 
bear hard upon the Accused ; while, on the other hand, to permit a Person who 
has committed an Injury to set up liis private Intentions as Defence or Excuse, 
and to allege that he did the Injury from virtuous Motives, or from a wrongful 
Impression of the Law or the J'^act, would frequently produce a Defect in 
Justice, and allow Offenders to escape. 

Now, amongst other Exceptions of Chapter III. of the Code, Clause 62, the 
Party’s Heliejf in good Faith that he is commanded by Law to do an Act 
exempts him from criminal Liability ; and in Clause 63, the Exemption' arises 
from a Man’s exercising a Power given him by I.iaw, and acting to the best of 
his Judgnt^Mt exerted in good Faith. So a Child, above Seven and under 
Twelve, cannot be guilty of' an Offence unless he shall have “ attained sufficient 

Maturity of Understanding to judge of the Nature and Consequences of his 
** Conduct on that Occasion.” Again, by Clause 68, a Party will not be within 
the Code who conunits an Offence unclcr Intoxication from a Substance of 
the intoxicating Quality of which he niay be ignorant. In all these Cases 
a most perplexing Question must be left to the Court relative to the State of 
Mind of the Party charged with the Offence. In the J^'irst (.vase, did lie in good 
Faith believe he was commanded by Law ? In the Second Case, did he exert 
the best of his Judgment in good Faith f In the Third, had the Child attained 
sufficient Maturity, &c. ? In the Fourth, did the Party know the intoxicating 
Nature of the Means of his Iiitoxicutitni ? So in some Instances the 
Delinquent’s Impression will determine whether the Act be an Offence or not. 
^Clause 95, Illustrations (s) (t). In other Clauses, Misconception is Innocence. 
82, Illustration (b), 87 and 99- According to which last the Inquiry must involve 
T'wo Questions of Misconception ; and so in Illustration (a) to Clause 98, A’s 
Guilt of Murder is made to depend on his considering it likely that Murder 
would be committed by B. In these Instances which I have adduced (and 
I could have adduced many more) the Mistake seems to be in making the 
Question of Crime or no Crime depend upon the Want of good Faith, &c., so 
as to throw upon the Prosecutor the Burden of averring and proving the 
Absence of good Faith or Misconception. The Code of Procedure may 
perhaps remove Part of this Difficidty, by simply requiring Averment and 
Proof of the supposed criminal Act, and learing the Party accused to satisfy 
the Court that he acted from such Motives or Impressions as, according to the 
Penal Code, may negative his being guilty at all. 

Another Objection which strikes me as affecting some Parts of the Code is 
its treating Acts which are really Outrages on Society as merely Offences to 
Individuals, and certainly confoimding the established Distinction betwe’en 
civil and criminal Responsibility. Thus Clause 69 appears to proceed upon the 
Maxiin, “ Volenti non fit Injuna j” and it might be an Answer to a Civil Action 
an imured Person that the Injury was inflicted his own Consent. But 
; Public are surely interested in the Preservation of the Limbs as wcU as the 
: Jiiives of the Queens Subjects ; and if such a State of Society can be imagined 
sIm l^at in -v^ich Man may allow another to inflict upon him any bodily 
'2*li'hS '■ Injury 





Ferscnis Trpm "tiaie-Cbnspqiiehces of their 

Coutitiy thoropffhlj ipvilized a Law siich as is indicatei. by 
in all probability be a dead Letter ; ,but in India, where so muqh' 
j bimction and voluntary Torture aie resorted to, it seems necessaiy to jwot^ 
l^cn from themselves, rather than ofier Impunity to those who are assistingf^ln 
their Sufferings. 

If there be anything in this Observation, it apnlies in a far crater decree to 
what in Chapter V III., Clause 298, is called “ Voluntary culpable Homicide hy 
Consent” and for which Imprisonment and Fine are the Punishments to be 


awarded. The Clause, it is true, is guarded by several Provisions, One of 
which relates to the State of Mind of the Party consenting to be killed. 
Putting aside, for Argument’s sake, all religious Considerations of a future 
State, and merely adverting to Man’s strong natural I^ovc of Life, even in the 
most desperate Circumstttnccs, the mere Fact of a Person consenting to 1» 
killed would indicate a morbid State of Mind sufficient to raise a Doubt of his 


Sanity. 1 cannot think that in any Country, or under any Religion, voluntary 
Homicide should be leniently dealt with, or that any special Circumstances, 
like those supposed in the Note, would justify a Law introducing a novel 
Offence of Homicide “ by Consent.” 

These arc the chief general Observations which have occurred to me on an 
attentive Perusal of the Text and the accompanying Notes. Many Objections 
which had suggested themselves to me in the former have been entirely or in 

g reat measure removed by the satisiiictory Reasoning of the latter. I have 
icrcforc only to add a few brief Oliscrvations upon particular Chapters and 
Clauses. 


In Chapter X., of Offences against Public Justice, the Propriety of the 
Exception to Clause 190 may be cjucstioned, unless the Word “fabricates ” be 
meant to be restricted to such Acts of the Party himself as are indicated by 
Illustration , (a). Fabricating Eviilcnce may include the procuring of other 
Men s false Testimony ; and a Party who evades Conviction by such a Proceed- 
ing ought not to escape from the Consequences of One Crime by the successful 
Commission of another. 


At Clause 201, the Offence of escaping from Custody is made punishable; 
but I do not observe any Punishment awarded to the more guilty Officer 
pennitting the Escape, Jixrther than by Reference to the Chapter on 
Abetment. 


I scarcely find anything to observe upon Chapter XI, and the Six following 
Chapters, and I have already anticipated a Remark on the only Part ot 
C hapter XVII. which appears to me objectionable. I may, liowever, add, that 
the Language of Clauses 30S and 309 is extremely vague, and that “ carrying 
“ an Act or Omission to the Length the Offender contemplates as sufficient to 
cause Death ” is a Mode of Expression utterly destitute of legal Precision. 
Chapter XIX. appears to have commanded a very large Share of the Com- 
pilers Attention, and strikes me as a very successful Digest of Law for the 
Protection of Prt>perty. I do not feel that I can point out any importfiiht 
Omissions in the Provisions of tliat or the Three following Chapters. 

Chapter XXIII. introduces a Novelty in our Criminal Jurisprudence, and the 
Reasons for this Innovation, as stated in Note P, appear to me satisfactory; 
but Clause 4G4, relative to Offences by Seamen, is quite inadequate to enforce 
Subordination on board a Ship, and by its Leniency forms a remarkable 
Contrast to the Severity of many existing Acts of Parliament relating to 
Shipping. If it is intended that the present Code should supcrsetle the Laws at 

{ ircsent in force for the Punishment of mutinous and insubordinate Mariners on 
joard Merchant V’cssels, it would be well to view Acts of Insubordination, 


especially where accompanied with Violence, in a more serious Light than 
criminal Breach of Contract. Tlic English Law is itself extremely confused 
upon this To])ic, and the relative Rights and Duties of Masters and Mariners 
very ill-defined ; and a Chapter upon this iinpcfrtant Head might be advantage- 
ously introduced in the present Compilation. 

, Chapter XXIV. “ Of Offences relating to Marriage,” is admitted to be 
framed upon Principles widely different from those on which the English La-lf 
w is. framed.” The few Clauses it contains sieem framed solely imrei^ct 
Individual upon iyhom the Fraud is practised, .and baive no ILefemioe 
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PIS- inific French Praal Cod$ (see Sect. S40)^ ?ind certainly, 4s 
iHtittn Community is concerned, ought not to l)e omitted in a Code 


delicate Arrangement supposed in Paragraph 4 of Note 
ii^biiJd Well dfeserve Punishment both in the ** J^over” and his Paramour; and 
I’ligiw iri the Recommendation *‘to retain the existing Law relating to Bigamy 
as applicable to Christians in India.” 

I am inclined to agree in many of the Arguments adduced in Note 
ft to Chapter XXV., I have not been able to arrive at the same Conclusions 
as the.Wnter of that Note on all the Points he labours to establish. It is cer- 


tainly not necessary to make Slander an Offence with reference to its I'endeucy 
to cause a Breach of the Peace. Its very Nature is so odious, and its Conse- 
quences so injurious to the Public and to Individuals, that for its own Sake alone 
it well deserves Punishment. But I much question the Pro])ricty of putting 
verbal Slander upon the same Footing with that which is written or printeef. 
Much Mischief may undoubtedly be done to Individuals by verbal Snander ; 
and for this by a Civil Action a Party may obtain, not merely Damages, but th<! 
Opportunity of vindicating liis Character, provided the Slander were without 
Foundation. But to make a Party criminally liable for defamatory Words, 
passionately or inconsiderately uttered, would require great Nicety in drawing 
a Line in respect of the Tendency of the slanderous Imputation. To institute 
a criminal Proceeding for every injurious Expression M'hich might escape the 
Mouth of an angry Man would be to give an Importance and Permanency to 
what might be despised and quickly forgotten ; to say nothing of the Consump- 
tion of Time in the '‘Pribunals were such i*rosccutions encouraged or facilitated. 
On the other hand, written or printed Slander implies so much Deliberation, 
and frequently ensures so wide a Circulation, that Criminal ( 'Ourts niay advan- 
tageously be resorted to for the Protection of Character as well ns for the Secu- 
rity of rropei'ty. 

Upon the Question, whether the Truth of the Imputations contained in the 
supposed Libel should be admissible in Proof by way of Defence to a Criminal 
Prosecution, I in great degree coincide with the Views of the Writer of Note K. 
I think in every such Prosecution the Defendant should be allowed to show that 
he has advanced no more than the Truth. But I also think that he should be 


bound to prove that all he has advanced is true ; that if some Part of the 
obnoxious Publication bo true, but other Parts false, the partial Truth should 
fail to protect him ; and that in all Cases of Failiu'e to prove the entire 'I'nith 
the unsuccessful Attempt should ensure an aggravated Degree of Punishment. 

Upon the lust Chapter (XXVl.), particularly with ivference to Clauses 485, 
486, and 488, I would merely point out the extreme Vagueness of the Words 
“insult” and “annoy,” and “cause Annoyance to any Person.” Here the 
Offence is made to depend almost entirely upon the sensitive Feelings of the 
Person complaining of the Annoyance, and not upon any distinct Detinition of 
the Acts intended to be punished. The Guilt, therefore, of the Party uttering 
the Word or Sound, depends not so much uptin the actual Offonsivencss of the 
Word or Sound as upon whether the Utterance be made bcfoix* A or B. Here 
again a private Offence is converted into a Matter for public Prosecution ; and 
supposing both A and B to be present when the Word or Sound is uttered, and 
A only to be annoyed, then the Delinquent is to be punished for an Offence as 
perpetrated against A, and acquitted of the same Act as perpetrated against B. 

I have, &c. 

(Signed) IlouEKT Comyn. 


No. 83. 

George Norton Esq. to the Secretary of the Supreme Government. , 

, Sir, Fort Saint George, 9th July 1838. 

1. I HAVE the Honour to acknowledge the Receipt of your Letter of 12th 
February last, conveying the Wishes of the Supreme Government that I should 
examine the Penal Code which has been prepared by the Indian Law Commis- 
i^oiierci^ and rej^rt 4br its Consideration such Observations and Suggestions as 
utility ' iff iaaine with the Subjects to which it relates may dictate. 

" . Hh4 _ 2. This 
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b^tt^'i^iy 'yeiiy decUnIng) iaa^atntUili »« ' I 

)^<^);itions to it not only extend throughout almost fdl its Del^dilS) but'dbm to 
sjd^ative Principles upon which it has been drarwn up.. The Supreme Oweiai#', 
sent, on the other "hand, appear to contemplate its practical Apfmcability t v 
t must be admitted to be the Production of Gentlemen of approved Talent^' 61^ 
various and not inconsiderable Attainments, combined with much local £x|»ei>': 
ience possessed by the Majority of them. Any unsparing Exposure, therefo:^ 
if assumed Errors and Defects will be at much Risk of my own personal Dis* 
Tcdit, and very discordant with those Feelings of Estimation I entertain towards 
hose Meml^ers of the Law Commission with whom I have the Honom* to be 
equainted. 

3. Independently, however, of the common Obligation on all to contribute 
uch Aid to public Objects as it may have been thought desirable to call for by 
he Government of their Country, my own ofiRcial Position prescribes a Duty in 
he present Instance which excludes any Deference whatever to Choice or 
nclination. My only Caution must be, in expending my own Attention on 
he Subject, not frivolously to consume that of Government. 

4. I hai'c ibimerly held much Communication (both written and verbal) with 
he highest Authorities in India upon the Sixbject of consolidating the Laws and 
meliorating the Administration of Justiee in this Country. With regard to the 
Practicability of digesting into One general Code the whole Body of the Law 
,nd Course of Proccdm'e to prevail throughout India, I conceive the very 
ifferent Conditions, Habits, Feelings, Usage, Religion, Language, and Degrees 
f Civilization among the People subject to the British Sway, independenUy of 
lie Want of a permanently settled System of Government, and of Consolidation 
f the Indian Dominions themselves, present, in the existing Age, insunnount- 
ble Obstacles to the Success of any such Attempt as a simultaneous Effort. 
]'hat is an Attempt which, as it appears to me, must be left to some future 
*eriod, when the gradual Assimilation, as w’ell of the above Sources of Disi 
nion as of the Laws themselves, and a more permanent Consolidation and 
lettlement of the Government, inay render so elaborate an Undertaking 
msiblc. But I have long been of opinion that no insurmountable Obstacles 
xist to a Digest of the Law, and of the Course of administering it, for smne 
articular iHstricfs, although, of course, the Difficulty varies according to 
he Extent and Quality of the different Pro\’inccs ; nor any serious Obstacles 
a the Compilation of .a Code which, like the proposed Penal Code, shall corn- 
rise 07 ie general Department of the I.aw, more or less common, by the Order 
f Nature itself, to all (’lasses of Mankind. I have, however, always expressed 
ly Gonvic-tion, which subsequent Reflection and an Examination of the pro- 
osed Code has tended to confirm, that the only right Method of proceeding 
)wards the Compilation of any such Body of Law is by digesting and adapting 
ach existing Laws as Experience has proved to be conducive to the Ends oi 
ustice ; comparing together in some degree the Laws prevailing in different 
ivilized Nations, rejecting such as Experience or sound Reasoning may prove 
> be inexpedient or even of doubtful Policy, introducing new I.aw8 to meet 
'^T-considered Exigencies wherein existing Laws are silent or inadequate, and 
rranging all the Laws retained for Adoption systematically, after a close 
crutiny of their component Parts, with a view to (!'learness of Clompi’ehension 
ad Readiness of Reference, 

5. Whether this was the View actually taken by those Ministers under whose 
luidance the late Charter Act (.3d & 4th Wm. 4. Cap. 8.'>.) was framed is more 
aan I can confidently aver ; but that it was the View taken by the Legislature 
f Englan dap fems apparent from the Language of 53d and 54th Sections of that 
tatute. Inie eventual Objects in constituting the Commission are expressed . 
3 be the Introduction of a general and common System of Judicial Estahlish- 
lenUy the Enactment of Laws which, as far as Circumstances permit, are to be 
ommon, and the ascertaining Laws and. legal Customs prevailing. ' 'The 
Jourse to be practically pursued by the Commission with a view to such, 

)Wect8 is, to inquire into the Jurisdictions and Course of Procedure!, in 
inerent Courts, and the Qualit^^ of the Laws prevailing, and to report upon 
ie»t, suggesting requisite Alterations and Amendments. I canqot im^ne 
directions or Language more clear^ calculated to denote a Desire that 
Ctftepals for a general System of L 9 .W should first be.asoertamed.eud 





jtaticm pitch Mateiifils (mcc^oratjinf^ such 
iiiir3^iiv tni^t dictate, aud which were not incompatible with 

Icipiii !®e»n^iaehie8,')- either 'Ofte general Body pf. Ijaw, or separate Codes ol’some 

Cf Lawy should be consolidated. And certainly, without 
>i^^^ingto arr<%ate that any Suggestions of my own led to the Appointment 
of-ihis iLaw Ootrnnission or to their Instructions, such were the Olyccts, and 
such the 'Course of attaining them, which I took upon myself to suggest in 
those Communications which I have alluded to liaving held with the Autliorities 
in this Country Five Years before the passing of the (Charter Act. 

■6. It is only the -preliminary Tusk of inquiring, ascertaining, ahd reporting 
Upon prevailing Laws and Customs which by the literal Language of tlie 
Statute is delegated to the C’ommissiuncrs. Tlie eventual Labour of framing 
any Code or Codes of l^aw, whicli, according tt) tlic Views I have stated as to 
the right Method of accomplishing such an Undertaking, would call into 
Exercise, not only great I*ow<“rs of Mind, but extensive Lcaruiiig in the esta- 
blished municipal Laws ol’somc civilized Country, if not in those ol our own, — 
some Experience and Knowledge of their actual Operation and Effects, — some 
considerable Learning in .1 urisprudenec as a Science, — some Aequainlanee wdth 
the Laws and (’ourse of adininistering Justice prt?vailing in other ( Countries, and 
particularly with such known I^aws and regulated (Jourse in administering them 
as subsist in India,— and, tinally, some eonsiderahle Acquaintance with tlu^ 
general Habits and (histoms })eculi;ir to that C.'ounfry, is nt) more than alluded 
to in the Statute. "^I'lie Uudertuking, if applied to any eonipreljensivc Depart- 
ment of the Law, would, under the (. Jiarge of I’ersoiis possesserl of even thestJ 
eminent Qualifications, prt)vc one of vast Ijahour and a Work ol'Time. It may, 
however, have been conteinplated (thougli tlie literal Language of' tlie Act 
hardly warrants that t^onst ruction) to delegate this 'Task, as well as. that of 
ascertaining and collect iug the Materials for it, t.o the present CommiKsioners ; 
atid I by no means jiresiime to offer any Ojiinion as to their requisite Qualifica- 
tions for the former Duty, I'urther than by tcstif‘>’ing luy Reason to know per- 
sonally that One of f.lie Members af. least of tlie Commission has no incon- 
siderable lA'arning in the English Law, and has also had much Opportunity 
of observing how far the (knirse of I’roeeduri' under it may be applieable to a 
Country similarly situated to India, and that other Members possess extensive 
Acquaintance with tlie Laws and ( 'ustoins prevailing in this Country, and the 
Regulations of the Indian CJovernnieiils. 

7. But be this as it may, and whether i am mistaken or not in iny own Views, 
or in those of the Englisli J legislature as to tlie right Method of codifying l^ws 
for this Country, and as to the (,iualifieations of those who shall attempt if, it 
is plain, from fhe preliminary Lc-tter of those ( knmui.ssioners avIio liave signed 
that Iji’ttcr, as well as from their Annotations on the jiroposed ( loile, and indeed 
from the Quality of the ('ode. itself, that, such a Metlual of drawing one U]) has 
aot betm adopted. 

8. The Commissioners intimati* that they have so far pursueil those prelinii- 
oary Steps point'd out by llu; A<*t iis to havt‘ made Inquiry into the present 
State of the IVual I..uws jii’i'vailing in India. The^’ have taken Suggestions 
[Vom all the Systems of Ciiminal Law' t.liere administered. The>' have fiirljhcr - 
compared their (k)de, not only with those Systems, but also Jii some degree 
nrith the most eeltdirated Systems of \Wsleru .lurisjiriulenee. 

9. This indeed is not exactly the 'I'ask prescribed by the Statute, and it is 
1 far more laborious and extensive one if* critically peiformed. No more, liow- 
3ver, is probably meant than some general and cursory Ri;ferenee to such" 
prevailing System of Law in thi.s and other Countries as the C-^immissioners 
liwsrc not theretofore acquainted with (except, as it seems, the L^e%il Law's for 
Louisiana, drawn iqi by Mr. Livingstone), and the Athqit.ion of some Sugges- 
tions which on sueli a cursory Reference might occur. 'I'hc ('ommissioners <lo 
BOt profess to have proceeded on a ])rofouud or familiar Knowledge of all, if 
Indeed any, of these Systems; and as regards the Systems ofWcnTeri, Juris- 
prudence, they naturally allude to their scanty Means of Information. '^J'he 
Criminal Law',' however, as administered i'n the Provinces, was probably pretD' 

known to several of the Members of the (commission ; and it may have been 
thought bf a (Quality not deserving of a very laboured Examination by those*. 
grtUFtOUfily 'una^ with it. As regards the Knowledge acquired oi' the 

Givmihiitl'LA^ in India, One of the Meix^rs, as an English 
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but l|nle ^Labour in that inquiry. The Bervide <}f 

uii£^ttuately« from Absence and ill Health, been aHo|Qj;bthei! 1o8t,.“ Ot 'tlkWipiyi 
Time when those Services were most needed,*’ Under iliciie (.^cusinaftMauaww/*, 


and considering how much Tune must have been expendted in the acttfud 
.drawing up t)f the [iropostd Code, it eainiut be suyiposed that in the course 1)£ 
T" wo efficient Years much 'rime oi Laboui was devoted to the critical Kxamina* 


tion, and still less to any oideilv digesting, ol other Criminal Codes prevailing 
in this or any othci Couutr> . 

10. Such Itcfercnce as w.is mad • t‘'> existing Svstems of Uaws led the 
Conmnssioners at once to abanihai them .ill as Matcnds'out ol w'hich to digest 
a llod.v of Penal Law, and tlic v a\<>w that th<*ii piojiosed Code “is not a 
“ Digc'st ot any existing S\stiiii, and that no existing S\stcm has furnished 
“ errn //tr (hotnKliroth " oi it. 'I liis, in in\ Opinion, is a Deiiient fatal to 
the whole Woik. 'To invent anew Systun ol Law, tounded foi the most part 
on a Knowledge and LxpeiKiut ol Human iN aline, aided bv sueh cursory 
Keferenee to existing Systems .md to lo'^al 1 si<>es .is lia\e bten noticed, and 
not without some Coiisiik lalioii ol llu Pliilosoph\ ol Jurispnideuee (the 
“ Legiun leges,” as Bacon betti i teims suili Learning, ind some of whose 
Maxims ma.v be tiaetd in the !>' t|u -iti >ns ai e omj) in\ mg tills ( enlc), is stated 
bv tlie Commissionei s to lri\i pi >\ed bi no mexis’ “an easy and simple 
'fask.” (. om)>aiat]\e!v, liowe\ i willi (lie Pieux s of digi stmg a C’odebythe 
Coiuse I have suggested, the 'Task lias lx eai, .'s it ap]K us to mi*, an e*us.y and 
simple' one. It lias been ac f ' iii|>Iish< d l)\ fli<_ ( oii.nii .sion, -.ome* of whose 
Me'inbe'js have been at vanous '1 mu s < hanged, md all e>' whom have been 
imiili e'lnploved m otlui 1- ilne Cutu' m the i*<iHid oi searee Two 
edlicit'iit ^eais. H\ tbcCouisc ])iiisu<d l)\ t!u> Comimssioiu is it appears to 
me a ve'iy “lasv and simple 'Task, even toi “ignoianl and nK'xptn'ienced ” 
Pe‘0])lt, to eoneoet a Penal (’o'^U ol fnidfii md mndequtde (^uahfq ; but it is 
a '1 ask wliieli, m m\ Opinion, sin pa st tin most gig mlie I’oweis of the mere 
Intelhu'l, to invent o'u* toi i popiih u , < >ili/id, .uul piospeiou. Einpiiv, 
(.whatevei m i.\ be the ( 'ase leg id mil! m w 1> -joinu d Colonie*s or Asso- 
eiations ol b.ubaious Pe'ople me.iii^ \g< . ) whuh shall suijiass m Adcquuc.v 
and luhcient Meiit the best existing Hodv ot Penal laiws, all othen Guides 
being disc aided save' sueh as h.ive been eonsultid in the piescnt Instance. 

11. While obseiMiig ein the iM.itenah and Intoimatiem which have been 
consiilte-d or re‘)<'cted 1>> the < ommi sKmeis, ] ought riot to omit any Notiec 
of t)ne Aiithoi who se'cins gieatl\ lohive inffueneed and m a gieat measure to 
hn\eguid<‘d tlu-m m the Piep nation ol then Woik. I am awaie that the late 
Ml. Lning&tone, tlie I*ro.|ectoi oi the 1 ouisiaman Pciud Code, has been the 
Sulyeet of unspaiiug Kulog> among a<« itam t l.issot stiong 'I'hmkers, as having 
intiodueed into piaetieal (jpeiatioii and enloiieil bv ])owe'iful uVi'giiment many 
ot the Doctiinesot Mi. Benlh iin m Pend Lc’gislation. Some ot Mr*. Living- 
stone-’s 'Pemels, however, the Commissioners themselves contest, aiul 1 must be 


allowed also to express mv own Dissiut to otheis, as will some which appear to 
I\ave* beem adopte'd 1)\ the Comims..ion{ i s some wlnc'h it w'as not within the 
Scope o I their present Task to alludi to. In shoit, while man.^ of the Principles 
udoptc'd or re'coni mended In Mi. Lningstoiu* iie In no means new% most ol his 
icakaNovelties m Tlu'ory and Detiil aie cithei e‘onle*sted oi icpuiliated by such 
Stalesincu and lavwyers who .iie most giiiderl by la-arning and Experience. 
AVhde the Ments ot his Opinions ,uul ■>liis Lahouis, the*re’fort, are so very con- 
testible, and almost totally unti-sltd hv the Nine'tKin ol tlicir llffects, it seems to 
me pienialure to pionounev upon his ( haiaetcr as “an eaniuent .Juiist” rather 
than an eloquent Essa.v ist, and the moie so as he Inmselt appears to lament his 
Deficienc> in juiisprudemtial lu'ainiiig, and alludes, alnuut m the x cry Words 
of the Commissionei s, to liis “xciy s(an( \ Means ol Jnfoimation ” 

It would he easy (e> point out those Tenets of‘ Mr. l^ivingstone, the 
Sountlness of whic'h is at least more generally e*ontested than cont‘edcd» did 
J not fear to wear out that j\tteiition xvhieh is prohahl> weaned ci'c this, if it 
has been exercised at all. But a more pe*rtinent Reason toi my noticing the 
marked Deference of the Commissioners to Mr. Livingstone’s X.<abour8 is, that 
I cannot but apprchi’iid that they have been mainly iiifluonced in their Ocm* 
tempt for the iuighsii Penal Law, and their Abandonment of all “ Inquiry 
and Report” thereon, as One of the System<j of* Criminal Law **pr6vaiiiligF^lB 

't'dtndui 



inadE/> ** 'fbr titeit- 1»^ 

which this Gcntlehiatt has drawu cf that Law, 
r .:ii> '4*»wring^ ‘Which it is hard to sav whether hC is in rcalitv misled 
hail jjperidy j?iven occasion for the Mi«ctnice})ti<>n of others. 

Mr* Livingstone traces out in forcible a long list of Atro- 

and “FoUios” which /taf'r from 'I'jine to 'I'iine chiiraclerizcd the Ktiglish 
^pi yfiMoal Laws, and the Principles on which some Parts oT it are founded : — 
Oonatructive Criniinulitj,— the Use ol 'Porture,- Denial o:‘ (Counsel’s Assistance 
to the Accused, — ti>rruptit)n of Blot)d, burning ol“ Heretics and Witches, — in- 
diBcrimiuate Punisluuents of l)eatl» tor the most enormous and the most trivial 
• Ojflfenoes, — uninlclligible d'exts ot I*aw, :nu\ l*egislation in Letters 

of Blood; — all those Disgraces of tlie ( 'iislomai y Law and of the Statutes, in 
barbarous or infatuated IVriods, ])resent a surtic•ieI»t]^' odious Array to condemn 
any Penal ].<aw that e\cr existed. But if the ( 'omini' sioners have (as I tonfess 
wpears to me not improbable) rented s:itistied with thi llepresentation of the 
Itoglish 'Criminal Law, it is enough to say that they haw mistaken a distorted 
View of Laws no longer existing, —all of which have been long obsolete in 
Practice, and almost the Avliole express! v annulled, tor ,i Patteni of that Law 
which (with the Kxc’eption of a few contested Points is administered by 
enlighteucd Judges among a satisfied and ciMli/ed Peo])le, with at least 
Fairness and l‘)fl[ieiency. It does not app<'ar to me, indeed, that Mr. l*iving- 
stone aims at geiuTally characlenzing the I-aigli'-li Law as actually existing, 
at any One 'J'lmc, much less as it existed when he w'rott*, '•ince which so many 
important Ainendiueiits have been made in it. if has, how'cvcr, become of 
late Ycoi's a Pashion to <leni<eiale the ICngliJi < ’riinrial laiw itself, and the 
Administration of it. 'I'hi'' e a Feeling wim'h appears to me founded in 
Delusion, and m nc* '-nuill degiee- lo b.ive .u i * ii in.m 11 k“ suecesstui Efforts 
recently made for tlu' Aincliorntion <d' some I'ortions of if ; for the Public are 
apt enough to judge of tiic Bu4k by the S.nn])l<'. 

14. As the I’rineiples whieli havv- aetii.ilv-d tlie ( 'onimissitiners in their 
Composition ot their ('ode ai\' sei l</ith i’> \r<>nmeiil, and as fiu' greati-r Pro- 
priety of their < 'onrsi. , oi, contiarv wi^e, til lliil whifh I have piVsiimed to 
suggest, must deptiul niaml' *>,1 In .Iielee oi o*l ;w ol' those Principles, 
I will crave to tnliiig<' a little in tne wa e of F vimmation . ' them. 1 nnisl ai ihe 
same 'rime dejirce :(e all Chaige of .Maligmfv m m) doing, or in venturing anv 
Remarks on llu' DetaiUtil llie Codt l^•'eH. rhi' Comnijssioner*- indeed say, 
“ that the h(‘>-t ('tabs extant, b in ’lign.ml Is cntieisi d. would furnish Matter 
“ for Censiin m every i’agt'.' .v.nely it tan liadL he meant that tlic 
Systems best arranged and O. t •• met um. d by tlu Ivxji n’enee of .>Vgcs are all 
ot them open to ///a/ ( 'i in- lilt m e\ iv Pact*; neilliir <an 1 presume it intended 
that the present CoiU' is no mort op, n to Ian a' d j/f'f i 'ensure than the best 
existing (lodes. But il tins is not iiu.inl, to sav that tins md all other Systems 
of Law is open to (in/hifittlcd Va'W'^uw. \ lo - i\ 'lotliing at all, for (‘vervlliing 
in Existence is ojxn tvi nimuiitvd ( 'av il. 

15. Witli the Knowledge ot the ]>ie\ailing Systems of Law aeijuired or 
mreviou.sly possessed to tlu l<'xtent which he h.i n refeiri'd to by them, thff 
Commissioners observe that thev liave tl.< less ILluctmce m Kfcrfun^ fhetn 
all as any (Troundwork ol' their proposed 4 'o'le, an 1 m introducing a new 
System, inasmuch as “llieie are not tlie same Ohjeetioiis to Innovation in 
“ Penal Legislation as to Innovalioii affevding t rsh'd llinhiK of Property.” 
Without t lisp utmg upon Words, as exeludmg llu' Idea ol Criminal Law aflcct- 
ing vested liifc/its of Property , I cainiot adiim the 'iVuth of this as a general 
Proposition. Il apjicars to me that :is Cnaiinal Law i< toiindcd for the most 
part on the Principle.^ of Human Xamre itscdf, lii.d Law' which prevails in 
actual Practice, and which i'' nsmilly consonant with those Principles, w'ill 
least of all bear Innovation. 

16 'I'he Ileastms assigned lor rejeeting itu l\n.il l^aws prevailing in the 
Provinces of India as a Croirndwork for a systematic g(“n‘*ral Code of Cnniinal 
Law for India are forcible and olwnous. Iliese Laws are inconsistent with 
each other; they are sometimes iiieon.si^ tent witli plain .lustiee; they are inade- 
quate, and tliey are vague in point ot Expression. But although this, us it 
^pears to rac, must be acknowdi'dged, the Cornmissionerr have paid so much 
Delirtence to this Body of Law' (which they' have dcni<'d to all others) as to 
pilKaseeid by digesting jincl rctlucing to general Heads its Provisions upon Ttvo 
mL (4S6B.) r i 2 Classes 



Cku»«^ ^ OiSi»ieesy ^hasD ** rels^ing td Coiitkn]M;j3>, I 

tthose*^ i^lfttatifi' to ** Offences against the ftev^uev" < Tt^se na^< 

ever, I consider to ofiimd as much as any others in the ImpE^ii^scticiis 'I 'Idttte 
noticed; and 1 nmst take the lilierty to add, that I think the Chapters- "ibf 
the Code in which these Provisions ai’c incorporated are oinatlg the most ihtaity’ 
in thc‘ Volume. At the same 'rime there does not apjiear to me just Reason 
for exchuling altogether, as a component Portion of the Materials of a geneinl 
Code, such of them as clcri\’c their Forc*c from lt)cal Peculiarities in the Habits 
of the People or in their ( 'ondition. Neither docs it appear to me that the 
Mahomedan T^aw or tht* Ilcgiilations of Government have altogether super- 
seded the Hindoo Criminal Law, though those Jlegulatious have certainly 
superseded in a great degree the Mahomedan Criminal Law. But while the 
Commissioners animadveit on the Quality ol‘ the Provincial Ch*iminal Law, as 
set forth mainly in tlic G<)^ernment Kegnlations, it seems to me that they 
might have pointed out the obvious (Jausc of their Imperfections, namely, that 
they were framed as Exigencies appeared to ai-isc, by those who did not. apply 
to their 'I’ask any I..earning or Acquaintance in the Lans of other C'ountnes. 
They did not, any more than the ]n'esent Commissioners, take as their Groimd- 
work any Sy stem of Criminal Law whatever ; and if m attempting isolated Law 
upon particular Subjects tl>t‘se Imperleetions sltould naturally have resulted (for 
I can testify there was no Want of 'Pnlent in the (Jomposition of some of those 
. branded by the Commissioiu'rs as among the W'orst of them), there i.s still 
greater Reason to expc'ct tlie same Itesults trom Efforts similarly applied to 
tlic Preparation of a general Body of Law. I shall have occasion indeed to 
point out the same Defects still more palpably displayed throughout the Details 
of this proposed ( 'ode. 

17. It will not probably appear a Digression to illustrate the Consequences 
of an ineoiisidei'ate Doiiation trom ])reee(lenf al I-'orms in the t'omposition of 
suhstantiv'c Laws, by a Reierenee to the Act oi» Gov eminent, No. XI. of 1835, 
eounuonly called the /’/V'.v.v Art. 'rin>re is the less Reason for considering such 
Remarks impertinent inasmuc-h as this Law is m a Manner engrafted into this 
(.yode under Chapter XVII., and it may at all exents answ'cr a useful GViject 
to call the Attention of Government tt> tlie N('eessilv of its Revision. The 
plain Intention of this Act v\as it> secure, by the Means oi‘ Jdentitieation afforded, 
the Ib'spoiisihilitv’ of Publishers of pi‘i'iodi<'al I’apeis. 'rhere is a Precedent of 
long sfaiKling, in flu- Statute of .‘IS (Jeo. HI. ( 'aji. 88, of the Provisions tor best 
aeeomph shill g this Object, which, though not so complete us to preclude all 
Possibility of Evasion, has aiiswereil pass.-dilv well in ]>raetieal Operation. 
'I’he.se Provisions, except as supfilynng the mere Principle of the I.iaw, have 
been east aside or left unnoticed by' the Framers of the Act of Government. 
Such, how'cver, is the Vagueness and .such the ]»alpahle Omissions in the Clauses 
of this Act of Government, that, a.s Expeiienee at Madras has shown, it has 
proved from the v'cry first totally iiiefheient for any Purpose whatever; and, 
e.xeept as showing the Ohjrrt of (Joxemiuent, it might as well have never been 
passed. It is not v'ery clear whether hofh Printer and Editor (supposing, as is 
«,usual, they are different Persons,) are re<]uired to be registerial. But as the 
Printer can hardly fail to be a PultUxftrr, in thg legal Sense of the Term, it is 
suftieicnf to satisfy the Art that the Printer alone should he registered. Any- 
body engaged in tlie manual Printing, th<‘i<‘/ore, would suffice for the Purpose, 
and any'body eoncermxl in deliv'cring out the Pujkt will answ<*r the 'Perm of 
the Puhlix/irr, if both are l•e(|uir(•d to he so registered. Neither the actual 
Editor nor the actual Proprietor need he so, and in Priu-tiee /trrrr scarre/t/ are. 
1 have known but One Instance of it. Some trivial Persons, — Nativ'cs usually, — 
just so connected as to answer /ego//y the* Description, are accordingly regis- 
tered, vxhose Name and Responsibility aie of no seirt of Importance. Moreover, 
as soon as the Parties, of either or both (Qualit y, (such as they are,) soTcgistercd, 
lonvi* ihv pitrftralar PrrxUtenrtp tliere is an laid of all their Responsibility, and 
indeetl of nil Jarmlirtion ov er them ; tor it is only on leaving the l^erritttriMs of 
India that ant/ new Registration need take jihiee. When that new Registration 
docs become ■nevrxsart/^ it is only “ a Printer” or “ a Publisher” need be regis- 
tered, and he may reside in ant/ Part those 'IViTitorics. 'Phere is no Residence 
of any'^ Printer or Pul)li.sher required to be registered ; iheiv is no particular 
Magistrate designated before whom the Registry is required to be maiie}>>4Utd 
there are a Variety of Magistrates, of various ^uaJit^cs, ipegrees, and 



^ 4ibe o4?0overttinentv«i}d ecattored tlmm^h-. 

' Heavy Penalties are enacted, and no particular Juriadio> 
^TtMode. pointed out either of adjudicating or levying them. Tlu se are 
'by no .means »W the Omissions aud Uncertainties, for I could slmw some in 
evciy single Clause ; but 1 conceive they are sufficient to show that the Act 
'Zather prescribes than precludes every i^'acility for avoiding Detection of llu* 
Pairties responsible for Publications ; and in fact on the only Two Occasions 
iphore Identification under the Provisions of this Act was attempted Failures 
occurred of even fixing tlie uoithinal Parties registered, from th.* inadequate 
Language of the Act on othvr Points than thoac above noticed. 

18. To return, however, from this Digression, the .Reasons assigned for 
rejecting the Criminal Law of Kugland prevailing ^\ithiu (he .lurisdietion of the 
T^hrec Supreme Courts as any (Jroundwork for the proposed Code are, that, 
1st, it is “ a very artificial and conipliculetl System ; 2d, a Foreign System ; 

** 3d, framed without the least Reference to India ; 1th, is generally considered 
“ to remiirc extensive Relbrm ; .5th, and ■|)ronounee(l by learned Lawyers to be 
“ so defective that it <’att he reformed tiiily by being entirely taken to Pieces 
“ and reconstructed.” None of these l‘ositions appear to me to be well louuded, 
nor, even if they were so, to supply adequate* Reasons tor thus rejecting that 
Body of Laws. 

19* First — 1 am alloyether unable to account for the Opinion of able and in- 
telligent Men tlial the S> stem of English Criminal Law is very rtr^j^VvV// and 
compllt afadf by the Assumption that (hey never can have scvutinously 

examined it. My own Opinion ol its being simple, and easy of clt*ar Apprehen- 
sion, is founded, not only on personal Experience, but on a Reference to the 
common Experience of all ollu'rs professionally c-ngaged in the Administration 
of it. It is a Department of the Law the Elements ot which scitree oeeup> a 
Volume, aud tlu* whole Body t>f which, eonlanied altogether within Ta\o or 
ThrcH', is so easily' masteied in .the (’onrse of a fcNv Months Study aud of a few 
occasional Attendiinees in ( 'riinmal ( 'ourts, tliat Practitioners engage in it pro- 
fessionally, and Judges, ^^l^ose whole pre\ions professional Life has been 
devoted to a totally different Line of Practice, undertake the Admmistiation of 
it, with no other Preparatitm. Ma^^ obsolete Penal Laws there undoubted!} 
are, of mere temporar\ or local Application, which, annulled as llu'\ are in 
Practice by Cliaiiges of 'I'lmes and ( ’nenmstaiiees, it belio\'c*,s (lovernmciit to 
annul likewise b\ Authority; l»nt so unknown and iiiinotieed lane they long 
been, that it required no small Industry in llu* English Commissioners to bring 
them to IJght ; they ran hardh , tliereforc*, be considered as wound uj) in tlie 
System of English Criminal Law, tbougli the} may be looked on as csnnposing 
an ugly Exeres<*enee wdncli defoiins it. Il is true, also, dial that Rianeh of it 
which regulates i\w .('fmrsc of iiiMihes many formal Tc*ehiiicalities, 
the Meaning and Reasons of w*lnch are not at u cursory (Jlanee apjiareiif, and 
the Application of the 'I'ext l.,a\v' to the imdtifaiious ( ’oinbinat ions of Ciroum- 
stanees in Life necessarily (as mnsl In* tlu* (.5ise with every Sysfeiii of Law, 
however .simple in itself,) supplies Food for Casuistry. tJeneral Impression.s of 
this Nature have jierlnips niainlv' <*ontribuled to tlu* Demiueiation tif this Body 
of l.(aw by the Indian ( 'onpmssioners. But, in the first place, had they 
examined the Subjeel with but eM*r so little Cri1u*i.sin, they would have found 
as well the sound Reasons as the Convenieiiee, if not Neeessit}, of those forma! 
Technicalities, and the Compieheusion of them would have been proportionally 
facilituti'd ; in the iie\t pla(*e, they would have aeknow l(*dgcd that the reported 
Cases are by no means extensive, -often unnecessary Illustrations of plain 
Texts, — and that no Stmt can be applied to their Mnltiplieation, in tlu* proposed 
and every po.ssible Code, other tlian the Discretion, sound or otherwise, of those 
who may choose to r.iise Questions, and of those who may choose to report 
their Sedation. It is to he rv*mai*kcd, hovvt*ver, that ihc Coursr of Pruved a re in 
administering the Law forms no Part of the present Codv* ol‘ the J^ntv itxrff io 
be administered, though imque.stioiiHbly it must he considered as foiining 15irl 
of that and of every other Bnmeh of laiw. I cannot agree, however, that <*ven as 
regards the Plan. of Procvdiire b\ the English Criminal Law such .a System 
.can be considered as arffvial or rowplirafed, the Reasons of wlii(*h are plain, 
and itbe Expediency of which bus stood the Text of long Experiiniee, *.md the 
whole Bcaringa of which are comprehended by ordinary Minds with Fac iUt y. 

• liAltd I will venture my Impression, that should this Code ever lx: brought 

I i 3 into 



into tiH! Oommenis. ISiii^ilwiiM!^ 

noce»MurUy be upon it lieibre it oali beieDsae ptncticoUy 

l»e 80 rhany and ho argumentative as to render the System of Ta'W knvMMl''- 

thereby incalculabjy more complicated and difficult of Comprehensicm» 

it becomes comprehensible at all. yu> 

20. Second It does not ajipear tp ihe that any System of C’riminal Law which 

lias prevailed under the Sanction of long Experience in one civilised Country e|Ui 
strictly be considered to \)i‘ Jon' to any other Country whitdi deserves to be 
himilarly characterized. Monlestjuieii does indeed apply gieat Learning and 
Sagacity (much of which, profound and interesting as his Disquisitions are, 1 
will presume to say has lieen expended to very little jiractical Purpose,) to 
manifest how Laws oi i‘vcr> (,^uality an* and ought to be attempered to Times 
and </ircum.s1ances, and to the ('oiuiitions and Habits of ditferent fJountries. 
But, as regards the ’'I'lu'ory ot Crimes and Punisbmeuts, as well the Position 
itseli’ as the Doctrine ap]>hes m a \a‘ry partial Degree; for the common Consent 
of all political Associations, lunVever rude or honever advanced, and the com- 
mon Voice indeed ot Nature, staiujis its Fiat on most Species of Criminality. 
Still moi’e am 1 at a loss to uiidci stand how any System of lanv can with strict 
Propriety be called foreign which obtains in Peace and Satisfaction among the 
superior and best mfornu'd Classes of a Population, Iroin whatever Sourc'es 
originally introdueed. lie this as it max, Ihe Qnl> rational Imputation against 
any Systi'iii of J.iaw, whether aeliially foreign or but recently introduced, is its* 
Want of Adaptation to the l*'euhngs oi Interests or political Well-being of a 
Community. Moditied as the I'highsh Criminal Law is in tins Country, I think 
it would In' x'ain to seek any l*roof ot such Ineonqiatibility . '^I'lie trite (/harge 
of a I^awycr’s narrow'-mmded Bigotry m favour of Laws most familiar to him 
may and jirohahly will suggest itselt, when* that of Ignoranee of other Systems 
of Law would be more appropriate. 1 will not, how’ever, ussunie to say that 
Germany or Fi'ance mtiif not I'urnish a Code as-well adapted to this Chnintry as 
that of my native Land. At the same'l'iiin'I will not scruple to avow my Opin- 
ion that there is something morbid m tli.it atfeeled ( 'ontempt lor the English 
Sy.stem of Criminal Law which has jiicvaiUd <'1' late Years, and most .smong 
those who have taken least Pains to understand it. Lpon this 1 have reuiarkcd 
before, and I shall but add, tliat this Feeling towards tlio Ivnglish Criminal Law 
bus been lather ii)\ igorated tlian dimmished by the mdiseriminate Eulogiums it 
was fonnerlv the Fashion to eneumbei it with. 

ai.Thirfl.- T hat the Ivnghsh Criminal Lawsvvi'rt or ii’iti till tf frtnru^d wxXXmvit 
reference to India is indeed true, and it is eijually true that some (perhaps 
many) of them were framed witlunit reference to England itself. Some have 
been introduced trom Gothic, some fiom even higher ( 'eltie Sources ; some from 
the Roman Civil J.aw; some liom tiu' Canon Law. Such Ttiquirics are curious, 
but they appeal to me to he idli-. But if it is meant that the Ivnglish Criminal 

Law xvhore it prevails lias been itifrtulufvtl without relerenee or even without 

Adaptation to the Coiuhtion and Habits o( the People of India, tliaf is «f least 
a most unguarded and erroneous Assertion. What Considj-ration may have 
Iv'en given to that Condition and those Habits in introdui'ing the Criminal Law 
of England under the (haulers <»(' (he IVesideney Courts passed during the last 
Century 1 cannot saj, ruifher than that I presume it was but little, if any at all. 
But a recent Statute has passed (9 Goo. h, ♦’'aji. 7L) which has been expressly 
enacted for settling the Administration ot the English Criminal Law in the 
Presuh'iu'ios of India, and which sanctions and adapts the greater and more 

jmpbrtant Portion of that I.<aw ; and I must confess I see no cogent Reason 

for rejecting (subject to trivial Modifications) the Application of that Law, Oa 
far as it goes, and apart from any ( 'onsid<*ration of the Coiiivse of Procedure, 
throughout all tlie Provinces under the British Sway. 

22. Fourth. That the English Criminal Laxv requires aome Reform may be 
conceded. Whether that Retbnn should extend to a few though important Par* 
ticulars, and whether it should lx* applied to many though minor Points, is a 
Topic of much Dispute, and of undeviatiiig Vigilance on the Part of the legis- 
lature ; but that this Law is (reneraUif rwisidered to requiri* extm«iw llefbmKB 
is what I can by no means admit, or that it cbx's in fact require them. On 
the, contrary, I conceive the l^rcqxisition of extensive Reforms has only been 
broached to be repudiated by almost all who have considered the Hubjeef, and 
by aR the mortf judicious and experienc*ed Lawyers and Statesmen in 




****''^t*^fi^f****i 1 6f txa&rm Ve&nc Do AddUions, Aiierai44>m, at^ 
iSatf- a»' 'to by dig^Mng eultd ‘ tndtiftHug^ the C'onuuiKsionci^ 

ftlinttTr* tl^ b^g such as it is, it is not worthy of that Labour. 

',.89. independently of other RefVmns, the English fJriininal Law is 

0Wd “to require being taken entirely tt> Pieces and^reconstrueted on acetiunt of 
its This is a vague, and to my Mind an incorrect Expression. A 

Body of Laws may require' lieconstniction, although ever so cxc'cllent or even 
ctear iu themselves. A lieconstruetion under siich Circuinstances may mean 
no morC' than Arrangemeuf, Omission of expletory Matter, and Ihq Annulment 
of obsolete and inexpedient or contradictory Enactments; and this in point of 
fact appears to me the only Object of the English J^gislature in appointing the 
Skiglish Jaiw t’onnnissK>ner.s, ior almost prec'ihcly the same Purposes as the 
Ind lian Cvommission, to imjairr and report on the State of English Law; not 
with a view that the English t'riminal l^aw shall be pulU'd to Piece's, and scat- 
tered to the Wind, and a new S>stcin const riictcd, but with a view’ that it shall 
1x5 eventually tligmlrd^ and tuhtphu!, jind neirtp (trro//i>ff/, as soon as the Mate- 
rials and Means shall ha\c been eolh'ctcd togethi'r, and a Consideration shall 
have been maturely liad of such Additions and Alterations Ot*w', and for the 
most part trivial, as I conceive tht'y wdll lx-,) as may have Ix'en suggested by 
these learned I.abourers. But if this is tlu' only Reform contemplated or 
required tor the English ('nmiiial laiw’, 1 eannot aclmit the .lustice of this 
Reference to the Opinions and Mi'asures of tlu' English Law ( 'onunissioners us 
a Ground for repudiating a similar < 'oursc as reganls the ]a'e\ ailing laiw heri', 
or for rejecting the English Penal Law, as supj>1.0’'g i* ''idc and firm Ground- 
work and ample Materials tiir <‘onsf riicf mg a Penal Code for this Country, 
subject to such Modifications, with ri'sjH'ct to the Condition, Habits, and Usages 
of the People, as the Sfatuti' organising this Indian Commission ])oints out. 

24. The Coimnissiom IS do not assign any ib-asons for reiceting all Jh'or’rigti 
System of Pt'tial Law as a Groundwoik of fheir propo^cd Code. \s 1 know 
little of an> One of them, 1 cannot say that thcTt is an^ bettci-, nor w’ill I pre- 
sume to say they are all worse than our own. 'Phe common Ignorance which 1 
may W’lthoul Otfeiu'c suppose prevails and is likcl\ to coiitiime among the 
Commissioners, whoc\cr. thc\ m.i\ bt', oi Eou'ign Systc-ms of Law, compared 
with their Knowledge of that oi our own Counti\, will alw’ays be in itself a 
sufHcicnt Reason for not ix'soiting to an\ l‘’oreigji ('ode with a vii'w to its Adap- 
tation to ^ul^ Pait ot flic Biilisli Dominions. At tlu' s.uni' Time I am of 
opinion that it w'ould be betti'r to resort to any Hod\ of ( 'rimmal Law pre- 
vailing ill a bighl\ ei^ dised Eorc'ign Nation, tor the Pnr|)ose ot Adaptation, than 
to construct a (hide withoul luloplmg an> existing Sa stem of I.aw’ whatever as 
a Groundwork of it. 

2b. Ill the Pursuit of m\ niMdious Task I will now advert lo some 
Partieulais pomled out bv tlic ( 'onmnssioiua's .is ch.iraetiTistie Merits m fheir 
proposed t ode. 

2t5. Independent 1\ of tlie intrinsic (Qualities of tlu' Laws propounded, a 
superior Degree of Precision and Simplicity has been ainii'd at in the I.aiiguage 
of the I'cxt, aidcil by a <*opions Csc of Illustrations and Eplanations. • 

27 . C’ommissioners vindi<‘ate the Proprii'ty of making a Body of Laws 

so plain that the IVopU- at large shall I'learly uiideistimd and be aw'are of it. 
To expect this, as regards the Jaiws of a < 'oiinti v geneially, or even in a minor 
degree, appears to iik* quite elnmencal. To expiet tlie Bod\ of Penal Laws of 
a State finder wliieli Crime is i-cstrained and punished •.liall .be known and 
understood by the' lowest and most vicious Portion of tiu' Population wlio are 
the Objects of such Laws seems to me equally vain. Such an Attempt, 
T conceive, could only bt' cHieieut in a coniparatitely smtdl Coinniunity' tif 
Barbarians. In all prosperous, ci\ilizefl, and po])uIous (’ouiitnes the Law 
necessarily becomes a Science; its Rules multiply and become complicated in 
proportion to the almost intinite Variet.v and tiradutions of Rights and Wrongs'; 
all that can be hoped for is, that a certain and eoinpetont Portion of the People 
should gain a thorough Knowledge of its laiw's, so that from them ma>* be 
hifhsed a general Notion of the Rules w'hieh guitlc tlie DisptMisation of .lustice, 
aud through tliem may be attained an accurate Ascertainment of those Rules, 
and an Assurance of their being fairly put in operation. 

,28. But whether the Object be by the Co'.rse adopted to facilitate the 
OiGtmpteheiisioQ erf titia Code by the People at large, or more espcciiiny by' those 
(21^.) I i 4 who 
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ttie iU-litenoinpli'shed, kftd but little lilsdly of A^bomplishtaSMnti iiliy i|iw 

Mi^tlioa pursued. The Text, or what ought to be the nrnnektMry Bwai 
^ the Law, sotnet^es involves l>efimtions and soknetimcs 
sUid the very Principle of such a Method of Legislation is, that the Tl e«t should 
deal in generalizing Terms, which in the present CJode are abstract to a peCuliiiir ' 
I)egree. 'I'he necessary (’onscqucnce, as it appears to me, is that Such a Text 
Law should he “ loosely worded,” and abound in “ vague Expiessions," which at® 
acknowledged to be Evils of the First Magnitude in 1\/Cgislatkm. To poiat 
out Specimens in this Coiie, I would allude to the frequent Introduction or the 
“ Iptentlmt" and “ Impression” of Parties committing Acts as the sub^to^ 
tive Ingredients of Criminality. 'I'he Prhnijt/e of Law certainly is, “ Nulluffii 
crimen nisi mens sit rea but. it is an equally sound Principle of Law that 
Intentions must be jndgi-d of by the Ac/.s themselves, and that every one must 
be presumed lo inttMul that which his Act to ordinary Sense is calculated to 
effect. Rut w hen “ InfenHons" and “Impressions” are made the substantive 
Objects of Impiiiy, Confusion and Uncertainty,' and subtle l>istinction8, at once 
flow in upon the simple.st Matter of Investigation. If it should be said that 
these “ Intentions” and “ Impressions” are not meant to he Subjects of Inquiry 
and Proof, hut to he presuuu'd, on the Principle 1 have noticed, then the 
Introduction ol' the (^ualHication cun have no other Effect than to puzzle 
or mi.slend. Again, tfu* Dotinition ((^hmse 20) ofa “ voluntary” Act {illustrated 
as it is), that certain Acts not- at all intended, but even the reverse, may be 
voluntary, lu'cause done hv “ Menus Icnnirn to be. likelp to etleet such a Result,” 
appears to me atiother Specimen of vagiu' and loose liCgislation. Such a 
Definition, it may be observed, of a voluntary Act, furnishes an obvious Com- 
mentary on the Fallaeionsness of enacting specifically upon Intentions as the 
(Viteriaof Ch'iminality. So palptdile, indeed, appear to me these loose and 
unc!crtain ^Perms as eharaeterizing the whole of this ('!ode, and of consequence 
rendering it peculiarly diffindt of (.Uimprchensimi, if not impracticable, that I 
know of scarce a Page of it from which similar S]>eeimens might not lie 
extracted. 

‘29- It seems to me but a clumsy Mode of Legislation to rc.sort to the Use of 
general and abstract 'Perms, and then to aj>pend Illustrations and Explanations 
byway of clearing- up Vagiu-ness and Obscurity. Rut even if sucli a Method 
of Legislation labounsl with no inlu'renl Iinperfecl ions, the Explanations, most 
of them, efl'eet hut little of that Aid towards Simplification and Precision for the 
sake f)f which tliey are iutrtuluccd. 'I'hey cither, for the most part, announce 
the plainest 'IVuisms, or they suj)p!y ai-i)itrary Constructions foreign to the 
ordinary Meaning of 'Perms enq)loy('d. 'Phus it does not a]>pear to me requi- 
site to explain to the learned or the unlearned that ( Clause. ’i) all are guilty 
of that which all eo-operaU' in elfeeting, still les.s that Jin “ Act” denotes occa- 
sionally something {•(fectod by a “ Series of Acts,” which I presume is the 
Meaning- of (Uause 25. Rut it is much more reiiuisite, in my Opinion, t-Han 
justified, to explain that by the Word “fraudulently” in this (’ode may sotne- 
*'tinics be meant a Deprivation of Propert\- amounting to a forcible Robbery, 
an Explanation incontesi ibly to be gat.liered from Clauses 15 and 1(5. 

.*10. 'Phe Office of the illustrations is stated to be the same as that of 
Ileported Coses; but tliere is this Distinction between these Illustrations and 
fliose Law Crises, that whereas the lattx'r arc genc-ruily speaking drawn 
\q> to elucidate the Applicatitm of Principles of Laws to some peculiar and 
unprecedented Combination of ( Mreumstnnees, the former for the most part 
explain the Application of the 'Pext of the Code to (lircumstHnees where such 
Application is quite obvious, and in which no Report of the Case -svou'ld be 
neecssaiy or tolerated. 'P<» c-nact through the' Medium of express Clauses 
■ that there is no Crime in committing a]) Injury loo trivial to be felt at all, and 
ib which Consent may he implied (which indeed is but to elaborate the short 
legal Maxim “ l)e minimis non curat lex”) may possibly escape Commejnt; 
but to illustrate suc-h Positions by several sueb Cases as tliat of a Man seating 
himself in a public Carriage, and pressing sligbtlj’- on bis Neighbour in the Act, 
or taking a Dip of Ink from a Friends or Master's Inkstand, can hardly escape 
Ridicule,. < 


SL The utmost Effect, however, of these Illustrations (aa in 
Oittaeit), ia to show how the Law operates on that'- ' pailiicfiimt 



U plaint apd ’«lie.Coi|b|JKeQey tstmmttm, the lUastni^ 
psuat lip «^vi<>ual 7 a Pleonaifim. It is ivorse/itior it is iUusory, when the 
•fJ>sMt is hiose or general and abstract, and the Contingency simjj^c and common. 
*l%at particular C;ase may indeed fall within the Terms of the Enactment ; Imt 
Thousands of others may occur, or be devised, in which the Application of the 
Text may be doubtful ; and it is very easy to point out Cases within the Letter 
of some of these Enactments to which they can never have been meant to apply. 
Thus it can hardly have been meant that the Term “ fraudulently,” as has ocen 
.noticed above, should include Highway Robbery. So the Definition of “ Coun- 
terfeiting” (Clause 20) can surely not lie meant to include the Labours of 
copying Painters or of Artists of Flowers. So Clause 49, literally construed, 
prohibits a Criminal who has fbrfcitetl his Property from acquirinjj thereafter 
any Property in the very Coat on his Back. Again, under Clause 63, a Person 
believing he has laviful Power to do an Act by Law declared to be criminal, as 
Cheating or Smuggling, may do it with Impunity, and the legal Maxim, 
“ Ignorantia juris ncminem cxcusat,” the Abandonment of which Ids in the most 
extensive Irresponsibility, is repudiated. Indeed there is a whole Catalogue of 
Offences in Chapter XIV. all depending upon the Party’s “ Belief” as to the 
Effect of certain Acts. Further, under (Uausc 96, the Degree of Criminality 
of an Abetment is made to depend on whether “ any Act” is done in order “ to 
the coxiimitting of the Offence intended and a gross Case of Oiminality, 
abetted and epected, is appended by way of Illustration. But supposing the 
“ Act done m order” is of a trivial Nature, and the Intention to commit 
the Offence is even abandoned afterwards, and no such Offence committed, yet 
the Punishment is the same. I have adduced a few Instances from among the 
first Chapters, but such Instances abound throughout, and more jxalpablc 
Specimcn.s might possibly be selected to prove iny Position. 

32. The Coinniisaioners jx'rceive tbe probable 1 in jxer lection of their Text 
Lawr, and point at the Difficulty, nay Impossibility, of such generalizing 'fexts, 
including all Cases to which tlieir Application may be inteialed ; and yet 
I imagine it to be clear, that Fnactiricuts by IVxt and Illustrations can only 
suffice when that I'ext is so complete as neither to comprehend too much nor 
too little. A Case improperly fulling w'ithin it, or improperly exc-luded frfim 
it, vitiates the whole Law. Many such existing Cases render it utterly im- 
practicable. When I see Illustrations by C’ases exactly coufonuing to the Text, 
and am at the same I'ime conscious of others by no means legitimately reducible 
to it, I am led indeed, as the Commissioners intimate the Students of the C’ode 
ought to be, “ through the same Steps by Avhieli the Minds of those who 
framed the Law prfieceded;” but seeing that the Text is not framed from 
’any Examination and Digest of the various (irades nud Qualities of Crimes at 
which such Texts point, I am (I must freely say it) irresistibly compelled to 
the Conclusion that in many Instances the Illustrations were made ffrst, and 
the Text devised for the Illustrations and not the Illustrations for the Text. 

' 33. In deprecating the Accumulation of ronstriicfive Decisions, and appeal- 
ing to their own Illustrations as calculated greatly to limit such constructive 
Rulings by the Judges, the Commissioners assume the comparative Complete- 
ness and Precision of the Code they promulgate. Such coustructiA'c Decisions 
must necessarily accumulate in proportion to the Inac’curacy, the Vagueness, 
the Defects, and Imperlections of the Code. To exclude Judicial (Construc- 
tions is of course impossible ; but the only Way I can conc’civc of limiting tliem 
i.s to provide a Text which shall be the Result of an Investigation into every 
Species of Crime, and into the Rules and I..anguagc of existing Systems of 
Law devised for tlie Repression of them. But to elaborate such a Digest of 
Penal Law is to proceed by a Course the very reverse of that Avhieh has been 
adopted by the Commissioners, ^'hey first devise a Luav grounded on no 
existing System whatever, and with no otlier Assistance from them than a 
superficial and partial Reference to other Systems, and then, after deprecating 
Judicial Constructions, on the assumed Sufficiency of their Text, in conjunction 
with a few Explanations and Illustrations furnished by obvious Cases, they 
propose to buila up a completer Code by the Materials to be supplied from 
those Functionaries who administer their Law, and who arc to report on the 
Doubts, Inconsistencies, Uncertainties, and Defects of such Law. 

, , 34. If I could think that the Rules of Law comprised in this Code were 
tdear and efficient Guides as to what was crimintd and what the Penalties of 
(Sem ' K k Crimei, 
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Crime, imd iitiit but little ^^tck>m remobed fbr needftd Cottimegt it ^ 
straction, I 'would say, that M the one Instance of Legislarion at leaet 'Thedijry * 
and Invention might supply Rules better than Induction. But, so Sir !&om' 
forming any such Opinion, I can discover scarce Twenty Clauses wHch;' if 
brought into operation, will not give rise to Doubt and Didiculty ; insomuc^ 
that by the Process proposed for the gradual Amendment of the Code it 
would either be overwhelmed with additional, distinguishing, explanatory, and 
exceptive Clauses, or it would require Reconstruction throughout. Whether 
and when the Materials which Experience might thus furnish would suffice 
for an efficient Penal Code, founded upon the Text and Structure of this, is 
beyond the Means of Speculation. Novel Theories of Law, enunciated in a 
novel Style of Language, and to be administered mainly by Persons unin- 
structed In any legal Learning, will probably produce no small Confusion and 
Discrepancy of Opinion. But I will venture to say, that whether little or 
much be added to the present Code from such Sources as Materials for a 
completer one, the original Code, with all the Judicial Constructions and 
Decisions upon it, will not in the Course of several Ages yield a resulting Body 
of Law so clear, so comprehensive, or so rational as what might be at once 
framed by pursuing the Course pointed out by the Statute, namely, by col- 
lecting and arranging the Penal Laws now prevailing, and digesting thereout, 
with suitable Additions, Alterations, and Omissions, such a System of Penal 
Rules as have been tested by the Sanction of Exp<‘ri<‘nce. 

.3.5. This Subject of Penal Legislation and ctidifying of Laws is so exten- 
sive in its Nature, so many important Topics have liecn touched upon in the 
(fommissioners explanatory Letter, and the Notes accompanying their proposed 
Code, and so much debateable Ground opened, that it is not easy to fix l.iimits 
to Discussion, nor satisfactory to omit what appear pertinent Observations. 

I have, however, already said more than enough to account for, if not to justify,, 
my own Objections to the Principles on which this (fodc is framed, and at the 
same Time ( if those Objections are well founded) to account for the necessary 
resulting Defects of all its DetaiLs. I am anxious to quit the Subject, and foci 
no Temptation to follow uj) the minor (!riticism and Abuse which has lieen 
lavished on selected Portions of this Work. Looking at the Objects aimed at in 
drawing up this Code, and the Method pursued in its Composition, I feel com- 
pelled to submit my Opinion that the f Commissioners have misconceived their 
Task and misdirected their Labour. I do not think the Code calculated for 
practical Operation, and least of all when* it is first recommended to be intro- 
duced, in the Mofus^il. At the Presidencies, where the Administration of the 
Code would be qualified by legal Learning and long Professional Experience, 
the Exposition of this Code would be made in a great degree to sijuure witn 
the acknowledged IVineiples and the specific Requisitions of some settled 
System of .Turisprudence ; but in the Mofussil, where this Law would have 
to be studied, and where no other System of I.aw deserving the Name prevails, 
or has been more than glanced at, 1 can eonteinplate no other than a Course 
of arbitrary, uncertain, and inconsistent Decisions, equally at variance with the 
intentions of the Authors of tins as with the Injunctions of any other existing 
Body of Law. 

.36. The Duty east upon me would scarcely be half fulfilled if I altogether 
omitted Observation upoji the Details of this proposed (fodc. The Difficulty 
js in compressing such Remarks as may arise within the proper or desired 
Limits, where in so inumrlant a Code so much is new in the Law itself, and 
so much more new in tlie Style of its Enunciation, there arc but very few 
Clauses w'hich do not call for and ha\e not probably met with copious Dis- 
cussion. The Clauses are numerous which if introduced singly to the Notice 
of the Home Legislature would occasion great Division of Sentiment, and 
corresponding Length and Variety of y\rgument. 'J’'o undertake a general 
View of the whole Body of these Enactments, examining their Principles, 
criticising their Language, commenting on their Defects, and suggesting sus- 
ceptible Amendments, would Ikj an overwhelming, and, I may presume, aft 
unprofitable Task. At the same Time 1 think it must be considered as a 
Characteristic of a (fode of this novel Description, that it cannot be safely 
adopted without a rniimtcly critical Examination throughout all its Details by 
those possessed of high legal and political Attainments. A Digest foimded oft 
existing Laws, and on such Amendments and Additions as CircftmstsBOeea' 

might 



in :tfa6 Co^ilation, bu* ' 

znenQs involves such a Contest d Opinion and 
.Ais^utnde of necessary Discussion. 

SfjT; i must thetefore at once avow my Conviction that the CondiUbn of 
floman Sodet^ in this and in all civilized Countries is such as not to admit 
of penal or indeed any other Legislation upon the Plan of enunciating 
abstract Text Principles of Law, illustrated by explanatory isolated Cases. 
The vast Variety and Complexity of Cireurastances, of Interests, of Rights 
incidental to Human Actions, the very Imperfection of all Languages, are 
calculated to baffle all Human Ingenuity to bind them under Regulation of 
such abstract Definitions and logical Generalities. So far from precluding 
casuistical Distinctions and quibbling Arguments, such a Course is, in my 
humble Opinion, eminently adapted to engender them. My Notion in fine is, 
that the Details of any Code like the present must aim as much as possible at 
mandatory Precepts upon Matters of Fact. 

38. Such a Course has been in eficct adopted in the Simplification and 
Exposition of the Criminal Law of England by the Text Writers. If what has 
been done by them discursively, and by way of Exposition, should be done 
authoritatively and by Course of Classification, detailing and characterizing (as 
far as may be) the specific Acts of Criminality through all their Variety, and 
awarding the appropriate Punishments, I do conceive a Code might be 
formed neither perplexing to common Apprehensions nor cumbrous in Extent. 

I think, also, that (apart from all Consideration of inherent Merit in any parti- 
cular Body of (Jriminal Laws) such Course, founded upon smm existing lloily 
of Laws, is the only one that can, with any Security, as regards Resiilts, be 
practically recognized, unless a (ionstellation of .lurisconsults should arise, such 
as the World has not yet known, who might undertake, on the Strength of the 
public Faith in their Qualifications for the Purpose, the Composition ot a totally 
new System of Penal Legislation. 

39 . After these Remarks on the general Quality of the Details of this jiro- 
posed Code, it appears to me that it may be sufficient if I should eonfine myself 
to such Notices upon the Contents of the various Chapters as may serve to 
exemplify what I consider radical and characteristic Defects, w'ithout at tempting 
to enumerate all those contestiblc Topics or Lapses in Language which a 
curious, or, as I fear the Commissioners would deem it, a malevolent Industry 
might detect. 

40. This Chapter appears to me to exemplify Vagueness and Uncertainty in 
Language, requiring much of Commentary and of Limitation before it can lu* 
safely acted upon, to contain many incorrect Positions, and some that are 
arbitrary and inJtasistcnt. 

41. I am unable to sec clearly what is meant by or what is the Reason of 
the Limitation (Clause 3) of a joint Act to those specifically which are said to 
consist of Offences by “ causing a certain Effect with a certain Intention, or 
with a Knowledge of certain Circumstances.” 1 cannot see w'hy (Clause 4) 
starving a Man to Death is considered no “'Act,” but an “ Omission." I ilo 
not know what is meant by the “ Executive Government ” ( Clause 9)j Ihc* 
Explanation of the Term “ Government of India.” I do not know Arlntrnfors 
are meant to be included in Clause 12 as “ Judges." lean hardly tell wliat 
existing Person may not be included within the Terms “ public Servant ’’ 
(Clause 14), if every Person in the List of “ Jurymen” (Sixth), if Covenanters 
with Government by Charterparty (First), if Serjeants and Corporals (Eighth), 
if every “ Officer," become such by having to expend anything or investigate 
anything on behalf of Government ('Fenth), is so considered, and to be so con- 
sidered though never appointed by Government, and though assuming such 
Office, and choosing to act in it, with whatever legal Defect there may be; “ in 
his Right” (Explanation), I do not know what Criterion of Evidence iy 
meant in ascertaining “ Asiatic Blood ” by the Terms “ as far as can be dis~ 
ctmered of pure Asiatic Extraction" (Clause 32). 

42. It appears to me an incorrect Position to include (as may lie) Highway 
Robberies among “ Frauds,” as by “ causing wrongful Gain to one Party by 
means of tvrongtul Loss to another Party” (Clauses 15, 16) ; so also to deny 
Possession “ of Property to Collections of Persons, or Firms, or Corporate 
Bodies ” (Clause 19) 1 so also to apply the Term “ counterfeit ” to everything 
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happens to apply to snch Instances as base Coin. 

4^It appears to me an arbitrary Definition Of a ** Document * to o6nftAl» it 
to JFlmdtcriting ; and it ^pears to me to be both arbitrary and inconsytOsit 
to attribute Possession to Cestuique Trusts and to Guardians of those Things 
“which arc put into a Wife’s or Servant’s Possession, in trust for the Husband 
or Master, or into Idiots Possession ; as, suppose, for instance, these were So 
placed in their Possession without the Consent or Knowledge of the Husband, 
Master, or puardian (Clauses 17, 1^^) ; so also it appears arbitrary and incon- 
sistent to attribute to intelligent Consent" (Clause 31) that Consent which 
may have been given under Deception. 

44. I think 1 might increase this List of Defects in the First Chapter by 
bringing into aid verbal Criticism, or a contentious Examination of doubtful 
Points; but although Accuracy and Perspicuity may be almost necessary in a 
Code which the Commissioners desire should supersede Construction and 
Comment, 1 have no Desire to notice any other than Defects of so palpable a 
Kind as to suggest the Consideration of its Imjn'acticability. 

Chapter 11. 45. There appear to my Mind many and gross Errors and Defects in this 

Of I'uniabmant Chapter of Punishments ; and in short I can scarce find One Clause in it not 
open to Objection. 

46. The Fourth Class of Punishment, that of Banishment simply from the 
Company’s Territories, appears to me almost impracticable. How it is to be 
enforced is not protaded, and all Manner of Difficulties suggest themselves in 
devising Regulations for such Purpose. The h'ifth ('lass of Punishment (for’ 
Forfeiture) seems to me also unequal, and, generally speaking, impracticable, 
even as respects existing Pro|x‘rty .at the ’’I'i^ie of Conviction. It is almost a 
dead Letter in the English Criminal Law ; but when Forfeiture is extended to 
tHA. future acquired Property (Clau«e 49), its unjust Operation (could it operate 
at all) appears to me absolutely monstrous, and might be carried out to 
a Degree of Absurdity. The arbitrary Authority (Clause 42) to change 
Transportation for Life into Imjirisonment for Lii'e, which maybe possibly 
rigorous, and which m.ay lie far the severer Punishment, is, in my Opinion, 
uncalled for, and may be unjust. I do not understand the Difference meant 
between Persons of Asiatic liirth and of Asiatic JUnod (Jwfh of which Qualities 
are to combine to bring Parties under Clause 43), if a Person born of an Asiatic 
Father or Mother is of “Asiatic Blood” (Clause 32). But I think both 
Clause 43 and Clause 4 1, — under which, after Part of a Sentence of Imprisonment 
may have been endured liy a Person not of Asiatic Birth or Blood, that Imprison- 
ment may be arbitrarily changed to Transportation in some (kses, and to 
B.uiishinent for Life in others, and that although possibly but a few Months 
of Imprisonment may have to be urdergonc,- authorize the rower to confound 
and overthrow all .Tustice, Equality, and Humanity in Sentences. 

47 . The Clauses from .'ll to .56 appear to me to teem with Difficulties and 
Perplexities in contemplating their practical Operation. Sentences of Death 
and of Transportation for Lite, combined ivith Fives, seem anomalous. A 

t System of proportional levying or receiving I'incs and pro|ior(ionaI Remissions 
of i^uni^hment may have the y\ir of Fairness, hut its Operation would be 
evaded, I imagine, even if practicable in some Cases. 

48. The Doctrine of (Cumulative Punishments in any Case I conceive to be 
unjust in Princiiile, and calculated to perplex, as the Illustration to Clause 60 
may serve to indicate. I conceive the plain Law' of One Punishment for One 
Offence, without breaking substantive Oflcnces into separate Offences, is the 
best Law'. 

49 . The last Clause, 61, appe.ars to me, in point of Reason, the most 
objectionable to any. It provides for punishing I'arties where either the Law 
or the Fact is so doubtful that the Judge cannot say what Offence has been 
s^ommitted. It appears to me that nothing short of the Acknowledgment that 
the Law itself may not be clearly intelligible, or that (Jases may arise in which 
Parties ought to be punished us criminal, although no particular Criminality 
can be proved upon them, can account for such a Clause as this. The Illustra- 
tions of this Clause appear to me rather to expose than to accredit such a 
Principle of Legislation. And as regards the First, I cannot see how the 
Person aiding in a Murder (supposing he is present and acting in the OfibQCC)’ 
is not guilty of murdering, by “jointly causing that Eflfect^ (Clause 8), or 
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*' .ho* Ibdapepdently of other Errors and I)efectB, as appear to me in this chapter UI. 

woae appear to abound which 1 mainly attribute to the Attempt Ganei& Eaeep 
lat goneral and abstract L^islation. t>on** 

6L The first Clauses (&2, 63.) appear to me to be compounded of a mere 
Truism and a Violation of the llule “ Ignorantia juris ncmincm excusat." What 
is done under the direct Command of the Law can- never indeed 1x5 an Offence ; 
but that a Party should be clear of all Offence, from entertaining an erroneotis 
idea that he is commanded or authorized by Law to do it, lets in the Means of 
evading Responsibilities, and entails Inquiries into Di^osilions, and Powers, 
and Attainments of the Mind unsusceptible of Proof. The Illustrations hardly 
appear to me even to apply, for they exemplify Mistakes of Fad rather than 
bf Law. They may easily he matched, however, by others falling within 
the Text, in which, though the “ Belief,” or “ Judgment exerted in good 
Faith," may be incontcstible, the Guilt is no less so. Are all Persons who choose 
ignorantly or carelessly to take Expositions of the Law from those who employ 
them, or who believe they have Power by Law to do injurious and wicked Acts, 
to commit Offences, so made by the express Provisions of the Law, with 
Impimity? The Qualifications of Impunit)’, under “ good Faith,” “Belief,” 

“ Ignorance,” “ Intention,” characterize the whole almost of this Chapter ; and 
it seems to me evident that no Distinction has been liecded between Offences 
in which the Intention or Knowledge is a substantive Ingredient in the Crime, 

. and those in which the Intention and Knowledge is to be presumed from the 
Quality of the Act itself. 

52. The Clauses from 69 to 7.3 arc, several of them, adapted to Cases tht' 
very Recital of which in tlie Ilmsl rations is calculated to excite Ridicule, and 
yet they exonerate other Cases falling ^\ithin such exceptive Clauses, which ' 

I imagine no one would wish so to be. Au express l^aw for a Dentist to draw 

a willing Patient’s 'reeth, or for hurting in a voluntary Fencing Bout, or using a 
Friend’s Paper and Wax or taking a Dip of his Ink without express Permission, 
or for a Parent’s confining a perverse Child, or even for his having the ('hild cut 
for the Stone, and for various other Acts of a similar Quality, may perliaps meet 
with grave Consideration ; hut graver Doubts may be justified, if it shall be found 
that the same legal Provisions authorize Violations of the Peace in fighting, 
surgical Operations of the most dangerous Tendency by the most unqualifieti 
and ignorant Quacks, selling for Purposes of Prostitution, killing to prevent 
“ Mischief” under some Circumstances, and any Violence nhort of hilling to 
prevent “ Mischief” of any Sort, Are. 

53. As to those “ General Excejitions” whieh exclude from Criminality 
certain Acts done in priixtie Jhfenee, a Host of (Jascs, as it appears to me, might 
be suggested, falling within the Tcvt, whieh neither ought nor perhaps were 
intended to be included, and as many more Acts disallowed whieh are justifiable. 

Such Terms as Right of defending Body or Properly against “ Mischief” or 
“ Criminal Trespass,” are not indeed eas}^ to be appreciated ; and the' whole 
Clause 75 is, with reference to tlie vast Variety of ('ascs which may possibly 
be pointed at, to me absolutely unintelligible. I know not how to make 
Clause 76 square with the Restrictions of Clause 75- Taking the IVxt oV the 
Two together. Part of it may be read thus:' A Female may defend hersell 
against an Assault, provided she ascertains that the As-ault is with u view to 
Rape, and provided she acts under the Itesfridions of Clause 73, Oite of w Inch 
is, that she must not inflict more Harm than 'is neeessary. A Man may defend 
himself against an Assault, provided he ascertains that the Assault is with the 
Intention of conlining him, and knows enough of the Code to b‘“ aware that 
the apprehended Confinement is an (Jllenec punishable by more than a Year’s 
Impnsonment, and pnovided also that the Assailant does not turn out to he a 
. public Servant authorized, under Circumstances, to confine some Persons, though 
not the Party assailed. 

64. It would be too tedious a I’ask to point out the Doubts and Difficulties 
and Incongruities which arise to my MincI in the Perusal of the various vagim 
and general Expressions throughout this Chapter ; and, as I haVe olwerved 
. before, all the various Objections could not be stated without lengthened Dis- 
iljuisitionii. T^ie whole of this Chapter, however, appcoi-s to me to aliound 
.ilt such obvious Deibets that I will venture to leave tue greater Part of them to 
- , (263) K k 3 . the 




the uodivected Co&nderatic^iof idl such leg«l oi; ^iidM Critics w];iiqi% 09 iImM 
it saay lie considered ex|>edie&t to consult, ' ' ^ 

Ciiopter IV. This Chapter appears to me to nonfood and jerplex the 

Of Abetment. Criminal Law of Principal and Accessaries, which Law I conceive to he 'fCijy 
clear and rational. Those who aid and those who conspire, and who may am 
be present and substantially co-operate in the Act, 1 should think oug;lit to aO 
Intents be considered as the Principals, and not Abettors. That is not SO 
enacted by this Chapter, though Clause 3 of the First Chapter enacts as 
much. 

56. The Concealing a Design to commit an Offence, knowing it likely that 
such Offence may be thereby facilitated, is an Offence, though nothing be done^ 
It may be asked. What is “ concealing ?” Probably, “ not disclosing ^is meant. 
A Party not disclosing the Design of his Friend or Child to commit an Offence 
is himself criminally guilty, though he may afterwards prevent or dissuade that 
very I)cflign from being effected. Luckily there is no Punishment awarded 
in the Code for concealing a Design not carried into effect. 

57. It may be mentioned, as an Example of a very loose Style of Lcgislationt 
even in an Illustration, (though the Matter is comparatively trivial) that a Person 
is declared (Clause 87) to steal a Horse who takes him fraudulently, and if another 
aids him in that Act (say, by opening the Stable Door and leading the Horse 
out), he abets that Theft, but is not e, principal Thief 

58. 'Phe various Shades and Varieties of Offence according to the Means 
adopted in aiding, instigating, or procuring (some of which exemplify refined 
Distinctions) — the cumulative and proportional Punishments, — appear to me 
calculated to excite endless Cavil and Difficulties, and some of the Clauses 
for these Objects egregiously to fall short or to go beyond their Mark. A 
Person “ actually delivering” a Bribe (query, if a Promissory Note comes within 
the Definit,ion,) to commit any Offence (Clause 90) not committed is not 
punished under this Clause for the Bribery, but for the Instigation. A Person 
“ present and instigating to persist ” in a Crime actually committed is 
punishable by Clause 88 with the whole Punishment of that Crime, and 
by Clause 93 by One Fourth of it ; but what “ instigating to persist ” consists 
of is not explained. Persons exciting Eleven others to commit a Riot or “ a 
riotous Trespass," and those exciting Eleven Soldiers to murder their Officers, 
arc punishal>le by the same Punishment. But similar Excitements of Ten 
Persons only, do not (that I can find) appear punishable at all. The Con- 
spiracy to commit an Offence, say Murder, is an (Offence, though nothing is 
done ; but there is no Punishment affixed. But if any Act is done “ in order 
to” that Offence, but the most trivial, and the Conspirators renounce their 
Design, the same I’unishment applies as though they had done Acts by which 
they had all but effected it. If Clause 97 is to be construed literally, a Person 
omitting a Part of his Duty, as by concealing a Design, or doing any Act with 
Intention to aid it, although he does not in fact aid the Desim at all, may be 
punished as though he had aided in an Offence (sav a Murder) designed 
and committed. The Illustrations arc Cases of actual Aid, and not of Acts 
done nrerely vnth Intention of Aid ; I presume, therefore. Abetment by doing 
*an Act, or* by illegal Omission of an Art, in actual substantive Aid of an 

Offence, is really meant. But I maj' say here, that throughout this Chapter 
the Vagueness and Uncertainty introduced by the Use of Expressions such as 
“ Intention,” “ Misconception,” “ Acts in order to,” “ Knowledge of what 
is likely” ““ Knowledge of wdiat is directed by Law,” &c., can hardly fail to 
create Doubts and Varieties of Construction as to what is meant and what 
is reqiiired to l)e proved. 

59. With every Effort to imderstand what the Distinction is between Clause 

97» which applies to a Police Officer who conceals, by an illegal Omission to 
inteifcre, an Offence committing, intending to facilitate it, and Clause 101, 
^^hich applies to another Police Officer (or “ public Servant”) who conceala 
and does not prevent, and thereby previously abets (which abetting is defined 
(Clause 86) a Concealment by which the doing a Thing is facilitated), I con 
discover no other than that under the latter Clause the Offender is to receive 
for the self-same Offence only One Half the Punishment he is to receive tmder 
the former Clause. , 

60. It is to my Mind totally impossible to reconcile with Pomist^cy the 
Clauses 97> 101, 102. By 102 the doing certain Acts, in concealhtg and 
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Of m Offence, U punisba^^^ 
iBriitiii:On^Fourtb of tihe Punishment which (as far as my Comprehension serves 
Would- ''Be liable tb under Clauses 95 and 97* Much of the Difficulty 
apparent Inconsistency may arise from the Obtuscncss of my Faculties, 

! their casuistical Acuteness; but really this Chapter seems calculated 
e^uSilly to puzzle the most stupid and most remied Reasoners, 

^ 61. Th® Clauses dehning in the Abstract the Nature of “subsequent 
Abetments” apply to a great* Number and perhaps the Majority of Cases 
detailed in the Illustrations. But so far from being applicable us universal 
Rules (for which Purpose alone they deserve Consideration), it appears to my 
Mind impossible to read One of them wliich could not be in the most obvious 
Manner falsified by other Cases than those specified byway of Illustration. 
Under some of these Clauses,. Ignorance of the Law and Misconceptions of it 
form no Excuse ; under others, Knowledge of the existing Law in reierence to 
the Offences committed and abetted as clearly does form a substantive Ingre- 
dient, and Ignorance of that Law an Excuse. That Jvnowlcdge of the Law, 
too, required as the Criterion of Guilt or Innocence, has reference to Details, 
such as the Quantity of PunLshnmit (for Instance) affixed to the Crime 
abetted. 

62. I must, however, quit the Consideration of this Chapter with a similar 
Remark to what I have ventured on others. It is impossible to point out all 
the Instances of Vagueness and Uncertainty in Language, and the conse(|Ucnt 
Inconsistencies and practical Difficulties, without entering into long Disqui- 
sitions. At the same 'rime it does appear to me expedient that before a 
Code of this Importance in point of Object, and of such Extent as regards 
individual Topics, composed us it is without reference to Experience, and with 
but cursory Reference to existing J^aws of any kind, should l>e brought into 
operation, every Clause will require to be well weighed and debated. 

63. Some Observations I have ventured on us regards the Law of nhctUng, 
and the Punishment by Banishment , will of course apply to this ("haptiT where 
such Law is incorporated in its Clauses. It appears to me that the 1 .aw of 
High 'J treason, as expressed in the Statutes of England, in rcsjH'ct of levying 
War, &c., would, with a little Care in the ( ioncentration of their Langungi*, 
have more clearly defined the Ofi’ences intended to be created by the (!lauses 
109, 11b, 111 of this Chapter; and I see no Reason why there should be 
Difference in the Language in prohibiting the attempting hii express Acts and 
in prohibiting the actual doing the Offences respc'ctivc'ly created by these 
Clauses. As regards the Object, of defining the Mode, of slandering (Jovern- 
ment, “as by Words either spoken or intended to be read, or Signs, &e.,’' and 
of defining what shall constitute slandci-ing, namely, “ the exciting Feelings of 
Disaffection,” as contrasted with the exciting only Feelings of such a “ Disu])- 
“ probation of Measures of (lovcrnment as is compatUde with a Disposition, to 
“ render Obedience, and to support its lavfid Authority against unlaw'ful 
“ Attempts,” &c., I conceive the Composers of this ('ode arc' as unfortunate 
as all others have been in that Effort. Words spoken, and Signs made, an<^ 
Words written, with a view' to Sedition or of exciting Disaffection, are of very 
different Effect and Criminality; and the Vagueness in the Definition of Slander 
is such that no Two Persons would probably agree in their S<*nsc of it. Hut 
the greatest Objection appears to me to be, the enormous Severity with which 
the ino.st trivial Slander against Government, by the most trivial Sign of (.Com- 
munication, may be visited, extending, as it may, to Banishment for idle, added 
to unlimited Fine. 

64. Clause 115, against using the British Territories for the Purpose of 
“ moikmg Preparations to commit Depredations in Foreign 'JVrritories, yr taking 
“ refuge in the foiincr after such Depredations in' the latter,” appears to me 
too vague ; and it seems to me a strange Offence, that of coming icithin n 
Jurisdiction after committing some Criminal Outrage elsewhere. 

65. I have but few Remarks to offer on this Cfiiapter. All the Offences fi’om 
Clauses 116 to 123 arc by previous Abetment, through “ Instigation, (h)ns[)i- 
ralcy, or Aid.” .But why Abetments, by the 4th Species of previous Abet- 
ment, that by Concealment and consequent Facilitation, arc omitted as 
Offences, I do not understand. 

66. The 
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123, fuld 124.^ tip]^ t6 me to 

faffipg ‘witnin previous Clauses against abettihg Muting} aad Cfatisiss tifi 
^d 123 fall also within Clause 109, f^ainst the Treason oi waging War. • 

67. Several of the Clauses of this Chapter ^pear to me to M within the 
Remarks I have make in objection to previous Clauses, but it would be tedious 
to repeat them. 

68. This Chapter appears to me in several respects uncertain and impcvfeet, 
of which I will submit Instances. 

69 . “ Rioting” cannot be committed unless Persons are aware of the FacU 
making an Assembly “riotous and unlawful,” as detailed in Clause 127, and 
intentionally join or continue in it. Now this Knowledge and Intention are 
very difiicuit*to/>raae/ and yet to make a Party liable under Clause 130 they 
would have to be proved,- even though there be a Refusal to disperse after 
Proclamation, for it is only those who commit the Ofience “rioting” (as 
above defined and qualified) who arc punishable hy Clause 130 for such 
Refusal. ' A simple going and continuing with a riotous Assembly after such 
a Proclamation is only punishable by One Month’s Imprisonment or Fine, or 
both, by a different Clause, 1.36. 

70. tinder Clause 133 it appears that if a riotous Assembly have the Object 
of overawing the Government, and in pursuance of that common Object One 
of the Party commits Murder, the others engaged in this common Cause are 
only lialde to the I’unishment of Five Years Im])risonmcnt and Fine. I leave 
it to tlie .ludgment of others whctlicr the English Law making this High 
Treason and Murder in all is not the more reasonable of the Two, even if 
latter he too strictly severe. 

71. I conceive that Clause 13G must always be a dead Letter, from the 
Impossibility of proving all the Ingredients of the Offence thereby defined. 
It seems to ino a roundabout Way of making it an Offence to excite%. Riot, 
suggested probably by the Idea of One very .pecidiur Mode very generally and 
vaguely expressed ol exciting a Riot, tluit hy “ wounding Feelings ” of any 
Class of Persons. 

72. I offer my humble '^J’ribute to the substantial Merit of Clause 138; but 
I conceive' (duuse 1.39 is of a far too general Application, it may be very 
praiseworthy in a Party in some Instances to exercise personal Influence in 
obtaining a Favour for a Friend, such as an Appointment from an official 
Person. 'J'he Thing itself being so, the Crminalitii should hardly depend on 
the Meanness of the Motive. It may he v'cry mean to accept of my previom 
Hire in anij Case of this Kind ; but a subsequent Reward ^imy possibly be a 
mere Token of Gratitude, and such as there might not be even a Meanness in 
accepting. It is carrying the Principle of excluding all Shadow even of Cor- 
ruption somewhat too far to visit such an t)ccurronce ns a Crime punishable 
by Imprisonment. 

73. It seems to me that the Offence under Clause 140, instead of being an 
Abetment, is lileralhf an avtinir as Principal, and provided for by Clause 138. 

74. 1 think the Punishment of Two Years Imprisonment and Fine for a 
Judge receiving a Bribe (for such is to be presumed from the Act specified in 
Clause 141) is far too lenient to reach some (’ases. 

75. Clause 142. Punishing a Judge for a Decision, '^knowing it 7injust,” is 
too vague to be practicable, and very inexpedient, I think, to be attempted to 
l)C enforced ; and the same may be said more forcibly of Clauses 143, 144, and 
145. Such Punishments for illegal Decishms would let in all Sorts of vague 
and vindictive Charges. 

76. Clause 140 incorporates in too general and vague Language a Variety 
of specific Crimes which may be construed to fall within it ; and the Remedy 
(Clause 151) of making those specific Crimes punishable eumulntively appears 
to me but a Method of devising Two Punishments for One specific Offence. 

77. Breaches of Contracts not to trade, or of public Duty in that respect, 
or in others, such as by Disobedience or Insults to Superiors, assuming the 
Oarh of public Servants, for no Criminal Object, do not appear to me proper 
Objects of Criminal Law. 

78. I cannot concur in the Rcasonii^ of Note E by which the Criminality 
of giving Bribes is omitted from the Code. It assumes that the Admi^lra- 
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79 . I must conclude my Remarks on this Chapter, saying that the Language 
it is vague, and open to inueh Disputation. This indeed is more or less 

the, Characteristic, in my Judgment, of every Chapter, and I shall not there- 
fore repeat the Observation. 

80. The Commissioners seem themselves to distrust the Policy of many of Ch»pt(<r IX. 
tfJthe I’rovisions of this Chapter, and they are conscious of the !^ced of some pomcmptaivfthp 

Modifimtions. ^ . „ , , ^ X:m» 

81. As regards the \ anety ot Instanees, — some ot tlieni o( a very petty 
Quality,— -of obstructing public Officers in the Execution of their Duly, (as 
enumerated and pro\ided against in Clauses 15J, IGI, IGh, 1/1, I70,j it 
might be enough to say that these Clauses disjday a needless and perplexing 

I List of qualifying (Jirc'umstance.«, and of (Iradutions in Criminality, instead of 
a plain Denuneiation of a substantive Offenee. This Course of J^egislation 
resembles that of the Chinese and aneii-nt Hq^doo Lawgivers, who make 
endless Gradations of this Nature, attempting to measure tlic Criminality and 
the proportionable Punishment; one OiVenee to strike with a thick Stick, and 
anotlier to strike with a thin one, or with the l’’ist, ami so on. 


82. But these Clauses ollend also, in common with almost all the others, in 
another respect of far greater lmj)ortaucc. A very little Reflection on tlie 
Purport of the various Clauses against (Contempts of Courts .and Officers must, 
1 should imagine, convince most People of the almost unlimited Latitude 
. affordcrl to arbitrary Constructions on this Species ofOftence. Let ivlercnce 
be made to the Clause enumeraliiig the various (Hasses of “public Servant'-,” 
rightfully or claiming so to be, and then let the ICtfect of such !i 

Clause as this following be eonsidered, by which (vidi* (Hause 182) “ a Person 
“ knowing that by a loral Order ])romulgated by a inihlir lawjul/i) 

“ empowered to promulgate it lie is directed to /nkc n’rhiin Order with certain 
“ Propertij in his Possession, and disobeying such Direction, which Disobe- 
“ dicnce londx to cause «//// Risk of any Annoyance to Persons lairfultj/ 
“ empkn/ed, Ac. tS:e., sliall be pimi.sliable by Imprisonment, Ac.” Again, “ A 
“ Person kgftUjj bound to attend in Pensoii or l>if Agent at a certain Time or 
“ Place in obedience to an Order from any jmlilic Servant legally competent 
“ to Issue it, who omits so to attend, (the Illustration says, ‘hound by Sub- 
“ poena to appear \kU\k the Supreme Court,’) shall be punished by Imprison- 
“ ment,” Ac. By other Clauses the “ absconding” to avoid Service of a Notice 
by' any public Servant, the not “ furnishing ” nhieli a Party is 

“ legally hound to i'nrnish,” the I’idding at 11 Sale ordered “by the lawful 
‘‘ Authority of any public Servant, not intending to perform tlie OhUgatimn 
“ under iririch the Parly layi himself by sucli Bidding,” are all puiiisbublc by 
Impri.somncnt. Other Clauses of a similar (Quality might be quoted. 

8!k Now it appears to me that under such Clauses as these a Numlier of 
Acts may be ranged as Otleiiees punishable by Imprisonment which I effn 
hardly siqipose to have been intended to be visited as Crimes at all. It may 
lx.' asked if letting .Imlgments go by Default, by not appearing by Attorney or 
in Person to answer to a Hill in Equity, or to jilead to an Action at Law’, is a 
Crime. It may be asked, What is absconding to avoid Process ? Is a Debtor 
turned into a Crini'iiul fiir keeping out of the way' of Arrest, or out of tlx* 
W’ay of even any Notice by' any public Servant, by' whatever Means ? What 
is the Criterion of Bidding “without Intention of perfomiing all the Obliga- 
tions” Ixc. ? 'I'o jiroeeed in multiplying such Instanees Avould be endless. But 
I must confess I cannot myself understand (Hausc 182, vVhieh I haye above in 
part, (|Uotcd. It seems to me hard to say, having regard to the many mialify- 
mg Circumstances abounding in ab the Clauses of this Chapter, and tiic Vague- 
ness of the general Terms in which they arc expressed, whether it is most 
. difficult to include or to exclude any Conduct whatever towards public Func- 
tionaries within one or other of these Provisions to repress Contempts against, 
them, or thpse who may be construed to be such. All seems Matter of arbitrary 
iCottstritetidn, to be drawn in many Instances by the public Servants themseb es 
lAay thiuk their Authority contemned. 

^ (263.) LI 
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65. 1 have little to say upon this Chapter. I i|gree in the Expedit^tR^ gf 
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making it crirainal to “ conceal” or claim with a Knowledge 
rightful Claim,” Property, for the Purpose of meventing its Seizure lor a 
Fme, arc scarcely calculated for fair Application, from their Uncertainty of the 
Cases falling* within such Tenus; but they are open at the same Time to, 

g reat Abuse, by unfair Application. The Principle seems borrowed from the 
ankrupt and insolvent Laws ; but I think there is much Difference in the 
Duty of Bankrupts to di'<r/ose and surrender and the Obligations of Culprits to 
submit to a Sentence to be of arced by others. 'The making it criminal to sue 
unthout probable Cause (which is the Effect of Clause 19()) labours under the 
^samc Objection; and I conceive it very inexpedient to punish such Conduct as 
a Crime, as particularly by so severe a possible Punishment as One Year’s 
Imprisonment. The Policy of rendering mere Threats, with a view to prevent 
Civil Proceedings, criminal,* is to my Mind very questionable ; always pre- 
suming that Redress against any serious Threats of bodily Harm is open to 
Parties; but if, with reference to the peculiar Ilaliits of the Natives, such 
Threats are to be repressed by rendering them criminal, and entailing the 
possible Punishment of I'wo Years Imprisonment, 1 decidedly think that such 
Criminality and such Measure of Punishment has too general and uncertain 
Application, in including ** any Threat of any Injury" 

8(>. I omit further ()bscrvations which occur to me in objection to some 
other Clauses, as 1 do not aim at that full Discussion of all I’arts of the Code 
which 1 nevertlu'less think is requisite before if should be finally adopted. 

87* If any Part of this Chapter be allowed to be brought into operation, 1 
conceive much Amendment must be made in the Phraseology of most of the 
Clauses. I will select a few Instances, among more, that might be mentioned. 

88. The Words (Clause 210), “ having Implements in possession, in order to 
the doing” a Thing, (meaning, it seems, for the Ptirpose of doing,) the “being 
bouiul by Law to put a Mark,” &c., “ and omitting,” &c. (the Word inten- 
tionally, which happens here to be the Essence of the Offence, not inserted); the 
“ having Implement in possession knowing it likely it may ho used ’’for 
the Purpose prohibited ; the “ maintaining any illegal Post for conveying 
Letters,” or “ intentionally ” (here that unnecessary Word is inserted) 
“ omitting to deliver a Letter, being legally hntnd to deliver it, to," &c., the 
“ disolicying any Direction of Law, or any (Condition imposed by the lawful 
“ Authority of a public Servant ;” all these Provisions are susceptible of the 
most absurd Applications, if construed literally or strictly ; and how and under 
what Limitations and Restrictions they are to be construed is not explained. 

89. This Imperfection, together vith others of much more seriou.s Import, 
arises, as it appears to me, from the Effort to place a vast Variety of Breaches 
of the Revenue Laws under the .lurisdictioii of a few short and general Provi- 
visions denouncing their Criminality. Where such Provisions can, by the fair 
Import of the Law and Usage, apply at all, I conceive a Multitude of Cases 
may arise not properly to be visited as Crimes, particularly if punishable by 
Imprisonment, and yet such Cases arc punishable doubly, as well by Confis- 
cation of (iroods improperly dealt with under e/Acr Fiscal I^aws as by this; 
and thus there are Two Laws enacted to meet adequately One specific 
Offence which I consider not properly punishable as a Crime. Again, many 
Cases may fall within these general Provisions, and these only, which appear 
to me to be punished far too leniently. The just and only efficient Course 
^pears to me to be, to make specific Enactments for specific Breaches of the 
Revenue Laws. Some may be highly criminal ; some may be better visitable 
by Mulct. Almost all take their Character from the Subject Matter and 
peculiar Circumstances. 

90. It appears to me a remarkable Thin^ that the most spedfc of the 
Offences under this Chapter are those which in my Construction fall distinctly 
i|pdthin another more serious Species of Criminality, namely, Forgeiy, or utter- 
ing Forgeries. Thus, the executing “ Part of the Process " of counteifcltJfijg n 
ppvernment Stamp (plause 217),— the “ selling any Stamp (t 
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SM,-it)iie “ttTadiig'iSie 
’4 ^stomped Bocumeot” tlie Purpose of using thd Stan^ fbr 
BoOi^toent, 223, — ^the “using a Stamp used before for a dinerent 
Wjrftilnfltf** Specimens of Forgery or uttering of For^;eries, and some 

ii tHem of a very atrocious Quality, and yet iJic severest Punishment for some 
^ the worst of these Crimes is but a few Months Imprisonment ; and it is 
-SrOrthy of Notice that these are among the Offences which arc not to be visited 
bj a double Punishment. 


91. This Chapter appears to me to be occupied in detailing and denouncing, 
in similar defective and imcertaui Language, the various Methods and Circum- 
stances of counterfeiting or tampering with current C’oin, and of knowingly 
uttering, or having in possession with Intent to utter, various Kinds of coun- 
terfeit Coin. In this Effort at specific Legislation according to the I'Stimatcd 
Shades of Guilt it appears to me that Simplicity and Perspicuity arc sacrificed 
for the sake of Distinctions not properly falling within tlic Province of positive, 
Laws, and indeed of Distinctions not always according to my Ideas correct. 
Scarce any imaginable Crime can be cotnmitk'd which has not its different 
Shades and C'haractcristics of Guilt; and I conceive that after the specific 
substantive Crime is defined and denounced, there the Enactment should stop. 
The Distinction between the counterfeiting, &c. Coins of the Government and 
Coins which are current of other Denominations, does not appear to me to be 
sound. That between forging of Foreign suid Home negociahle Paper does 
not obtain in England or elsewhere. The Ileason of the greater Criminality of 
counterfeiting the A'iwg’s C^oin (noticed in Note I) I imagine to be founded 
on its partaking (in false Notions) of that of High Treason. Neither do 1 
think the Reasoning sound of fixing the Proof of the Object and Intent to utter 
on the Prosecutor, in Cases where numerous counterfeit Coins arc found in the 
Possession of a Party. The Knoir/edffc and Intent of uttering counterfeit 
Coin, where the actual uttering takes place, may be required in substantive 
Proof, because the Acts done and the Circumstances of it are extant on which 
a Judgment can be formed ; but where no Act is done at all, there is scarce 
a Possibility of proving any secret Object and Intent, though frequently 
suspicious Circumstances are, in such a Case as this, a legitimate Gmund for 
a Party to prove, what he alone can prove, the lawful Excuse, or account for 
such Possession of numerous Articles of base Coin ; and such is the Principle 
of the English Criminal Law on this and other similar Subject Matter, had it 
been thought worth the Inquiry to ascertain it. 


92 . There arc Redundancies of Language in this Chapter from which Mis- 

concejitions may possibly arise ; such as ^^fraudulently using Weights known 
to he false.” I conceive, too, that it would be enough to show Guilt that a 
Dealer was in possession of a false Balance, or Measure, Weight, without 
further Evidence of “ his intending to use them fraudulently f which it would 
generally be impossible to prove. I am unable to say whether it is meant by 
using the Word “dealing” rather than ^eWtng, that «// Persons in any 

Manner false Weights, &c., are to be brought within this Chapter. 

93. Of this Chapter I shall take the liberty of remarking that the WorSs 
“ knowing ” and “ knowingly ” seem to be used indiscriminately, and without 
any ruling Principle. The Consequence appears to me to be, that the “ know- 
ing a Rmc for Quarantine,” &c., “ made according to Law,” and “ knowing 
an Act done is likely to spread an infectious Disease,” is inserted where it 
had better have l)een spared, as I conceive the rfoiwg such an Act, and Breach 
of any plain Notice of Quarantine, are substantive Offences, without a Call for 
Proof of such Knowledge, and, on the other hand, this Proviso in other Cases 
is omitted where it appears to me the guilty Knowledge is of the substantive 
Essence of the Crime ; for I imagine that the Adulteration of Food or Drugs 
can hardly be criminal unless shown to have been of wilful Knowledge. , 

94. As regards those criminal Acts, such as driving violently, negligently, 
lining Fire or combustible Matter, leaving Buildings in a dangerous State, the 
.Criminality of which is made to depend on “Want of Regard to Human Life,” 
it appears to me, that such Want of Regard is hardly capable of Proof, 

from the Result ; at the same Time other Acts, such as “ rash and 
lte||ligent t^t^iepsing poisonous Substances,” are such as by their inherent 
I indicate stiira Want. *the mere doing of such Acts I consider to be 
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dmater or ^ 
of i^^am tte Offence becomes of a different Qtudit^. 

95> li Imve before remarked on that extmor^nar^ Charactet^iic soiii^'ieKP< 
,, the Offences enumerated in this Chapter, as depmdmg bn the Party's- “BeK«(ff^. ! 

Chapter xy. gg. It will ever be a Matter of Controversy to what Extent and Heligicnt 

Mahomedans or Hindoos should be protected by English tAmi; 

8 “ " hjjjI tjjia ypry Chapter, while it upholds under severe Penalties some absurd ' 

• Superstitions, discountenances others. Some indeed denounce every Species ,of 
legal Protection ; others would go as far as they dared in overthrOwmg such 
Religions, i shall be content to express my Opinion that to some Extent the 
Protection of the Law ought to be afforded, beyond the common Protection 
afforded to Person and Property. 

97 . But 1 am at a loss to understand how any Offence whatever can be 
committed against any lleligion except by One of these Three AV ays, hy Dejile^ 
rnent of any Structure or Substance, by' Obstruction or Disturbance of any 
religious Faith or Ceremonies, or by inlander of the same. 

' 9M. Instead, however, of what 1 should conceive might easily be phrased,— a 

short and plain Provision against these 'I'hree specific Offences, — the Language 
of this Chapter appears to me to be calcnlateu to render the Protection and 
Deference shown to the Faith or Superstitions of the People a Matter of 
Ridicule, and to introduce the most arbitrary Constructions of religious 
Offences. 1 know not Iiow to construe Acts ns “ wounding religious or other 
“ Feelings,” and “ insulting Religion.” It is impossible to say to what 
Absurdities the C’riminality of “ uttering any AA'ord or bound, or making any 
“ Gesture, in Hearing or Sight of a Person, with the Intention of wounding lus 
“ religious Feelings” (Clause 282) may be carried out. But Clause 2811 is 
no less than a legislative Illustration of an old Jest, that if a Man twirled his 
Hat on the 'Fop of a Stick, and cried “ Buz,” w’ith a view to a superstitious 
Effect on a Clown, he would commit a Crime. 


' 99 . -Surely it may be enough to protect religions Faith and Ceremonies by 

repressing the ordinary Outrages against them, without attempting to put down 
One SfK'cies of sujK'rstitious Imposture, such as sitting a Dhurna, or Conjuring, 
by visiting it as a Crime, for the Purpose of ttccrediting another, under which a 
weak ignorant Mind is induced to give way to such Imposture; and upon the 
same Principle I conceive the real Interests of the People are better consulted 
in omitting from a Criminal Co<lc the temporal Protection of Superstitions, 
even in regard to the Preservation of Caste, and in leaving pernicious Prejudices 
to clear away as Ci\’ilization advances. A contrary Course, as it appears to 
me, would have greater Operation in encouraging and jxsrpetuatiug them than 
in repressing what is pernicious. 

Chapter XVI. 100. The First Clause of this Chajitcr (287) is decidedly too general in its 
llegal Entrance Language to be safely acted ujion. How soon a Person is to register his 
iito and llMideuce j\rrival by Sea; — in what Manner he is lo “make it known;” — what is meant 
ftheE^India by “ his Destination ” or “ his Object of Pursuit,” is left altogether uncertain, 
tompaoy. If all is to be left to mere Discretion in the Construction of this Law, it is One 

which hardly deserves the Name. 

Chapter XVII. IQI. I have already obscr\ed at some Length on the Subject of this Chapter 
In conjunction with Act No. XI. of 1885, there arc Two Laws for one and the 
selfsame Object, and both equally defective in point of Certainly. 

Chapter XVIII. 102. Upon the important Subject of this Chapter I should have much to 
liTeneea aferting write were I to attempt such a (Critique upon its Provisions as my Impressions 
lio Hiunon Body, ffictate, or lo give that full Consideration which is due to the 

Object of tliem. Under any Circumstances this would he as useless, probably, 
as it would be a wearisome 'Pask. When a Body of exjHTicnced Persons are 
intrusted with the Undertaking of drawing up a whol(‘ Code of Provisions 
upon an extensive and important Department in the Administration of 
Justice, the Achievement, when accompli.shcd, must, as a general Measure, be 
taken on Trust, or discarded on its Self-indication of Insufficiency. Thc- 
Suggestion of partial Amendments, and the Enumeration of casual Defects," 
mty deserve and meet with just Attention, so long as the Principles, the Frame," 
and constituent Materials of the Composition are respected ; but it is % vidu ' 
to aim at its Exposure, or its Amendment as a whole, by a critieied’ 
Dif^ttisition on eimh of its various Clause drawn from a Hundred 
So^noe8,^^^.My Olg^t must be, tberefows.in ti^pedt of , tWs ’Chapter-- 



, ' Wdtit, 

ly thNNswtMiat. Any Aixtent^ents or any Defects I can sng^s^ must be 
otMtin^ered bwTas. Instances, and my Observations have but One Tendency, — 
that hf soggfesting the Abandonment or the Adoption of the Code altogether. 

lOii, There is, m my Opinion, much in this Chapter calculated to assist an 
!iSfEbrt, as ^sible as meritorious, that of a sound and distinctive Dig<‘st of the 
yarhias Crimes of wilful Injury to the Person ; at the same Time^ I am com- 
pelled to the Opinion that this Effort has been too ill-accoinplisiicd by the 
present Chapter to admit of its being brought into practical Opc i aticjn. 

104 . It appears to me impossible to read as far as this Clinpfcr Avithout 
suspecting that the Commissioners have some peculiar Object in distinguishing 
on so many Occasions between the doing an Act “ Avith an Intentif>n ” to effect 
a certain Result, and the doing it “with a. Ktiowled^e that it is fikfl//" to 

J iroducc that Result. Now there appears to me an Error in Principle in legis- 
ating on any such Distinction ; and 1 mention it the more pointedly at this 
Opportunity because I think the present Chapter will afford more than One 
Instance of the Uncertainty and even of the Absurdity *Avliich may arise from 
the Applications of such a distinguishing Doctrine. 'I'hc I’rinciple of English 
Law (not badly illustrated by a Distich in Hudibras, which I ne<*d m)t quote,) 
is, that a Man’s Intentions and Designs arc to be judged of by the Quality of 
the Act done, and that he shall be />r<r.s7/;ne(/ to haA c intendt'd that Avhicli his 
Act was naturally likely or calculated to effect. Rut if the Coninhssioners 
Distinction above noted is really intended, and is to prevail in csfimating the 
substantive Quality of an Act, it will folloAV that a A'fan is io be supjiosed 
Capable of designing a I’hing by means not at all likely, and AA'hicli he knoAvs 
not to be likely, to effect it; or, on the other hand, he is to he supposed capable 
of doing a Thing Avhich he knows to he likely to cause a certain Effect, and at 
the same 'Pime not to intend that Result. 

105. An Illustration appended to this A’^cry subtle Text, se].aialing the 
Intention in the Act from One of the strongest Erldnin-a of tl-.nt Inltaition, 
the Knowledge oj" its likelji Effect^ does hoAA^ever seem 1o indicate some 
Notion of a Distinction of this Kind, and at the same 'Pime exemplifies the 
absurd Extent to Avhich its Application may be carried. It is stall'd as 


an 


Instance of “ A'^oluntary culpable Homicide (amounting fo Murder) if a 
“ Person relates agiUtting '^Pidings to another, aa’Iio is in a critical Stage of a 
“ dangerous Disease, intending to cause his Death, and he dies in couscqiuntcc.'’ 
The Imagination must haA’c been somewhat taxed to devise such a Species of 
Murder, AA’hich is taken, hoAvcver, as a pi'incipal Case, by Avay of Illustration. 
Tills is a Method of murdering which I ifl^licvc luidcr no C’oinbination of 
Circumstances ever did or ever Avill enter into any Man's Design. . Equally 
improbable docs it appear to me that a Person should he ]>ossc.ssed of all that 
Knowledge Avhich would fix the (iuilt of Murder on the Act of communicating 
certain Tidings fo a sick Person. If this Illustration affords a Specimen of the 
Nature of tl^c Inquiries which such a (knirse of I^cgislaticai entails, it jqipears 
to me almost unnecessary to expose the puzzling IJncertainty of' ascertaining 
such Data as agitating Tidings communicated at a critical Slagi' ol‘ a Disease • 
which is dangerous, in order to proA’c cither that such 'Piding" aa'civ in fact 
likelg to. cause Death, or that the Part y relating them kneAv them fo he so, 
or that, not knoAving they were likely, he did nevertheless intend thereby to 
cause the Death. 

106. I pass by other Topics open to Obscrv'ation to notice the Const ruction 
gpven to Death caused by a Party who in a sudden .Affray, and in Resentment 
. of a Blow, kills his Antagonist. This is construed Murder, m c*:isc the Blow 
resented was given in Self-defence following upon an Ashault by the Killer. 
Now this Construction of Cluilt tlepending on who was the First actual 
personal Aggressor, aiul not on the Suddenness and Heat of the Afl’ray, is 
quite as contrary to Principle, in my Qpinion, as it is to the Fmglish Law ; f()r’ 
tne actual First Aggression may have been slight, and the Provocation to it 
gre^'t, and the Continuance of the Affray, and the Heat and Danger to the 
KUicr arising out of it, imminent and engrossing. It seems to me ivrccon- 
oilable to Justice and Humanity to construe the Death so occasioned a 
and “ not a Manslaughter.” On the whole Case the Aggressor majf 
Wvq bewa the least to^ blame of the Combatants ; and the Nature of the Case 
C9cc|MiiM lhe<ldj9a of hny detiberate Design of killing. It is clear that the 
49^-) LI 8 Commts- 
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1Q7. 1 had imaged that the Clatui^ l^^^as .detiaedinth a'Vie% 

punishing Duels itfith a mitigated Sentence, and for distingiiishk|p' D 
bv such a deliberate' Act from murders, i Was disposed, unimr that 
Sion, to intimate nw Concurrence, but neither in the Illastration nor in ihf 
Notes is any such Object alluded to ; and the only Application of the Ohnane 
seems to me to be to Cases of extraordinary local Superstitions (better le^;:^ 
lated upon specifically), or to those which are almost or purely imaginary!, 
The Clause in tliis View appears to me unnecessary, and liable to llidicule. 

108. With every Effort to understand Clause 299> turning back to tihe 
Clauses therein referred to, and then Explanations and Illustrations, apf^y^ 
the Illustrations subjoined, and consulting the Notes in this Clause, whi^ 
form no constituent I’art of the Code, I am obliged to give it up in despai]r. 
The Commissioners consider the Right of Self-defence, and of Deaths inflict^ 
under such Right, as complicated and obscure by such existing Laws as they 
have referred to. Probably they mean the English Law. The Lines ^ 
Separation of the various Shades of Guilt or of Justification may be narrow j 
but I conceive by the English Law they are clear and well-founded on Prin- 
ciple; and judging by the Cases of Illustration stated in this Code, this Law 
is indeed very different from that Law. In whatever State the Commissioners 
nray have conceived they found the Criminal Law upon this Subject, it is 
acknowledged by themselves that they have left it in an unsatisfactory, com- 
plicated, and obscure Condition, by the very Code which aimed at superior 
and singular Precision. If I were to judge from my own Capacity, I should 
doubt whether this Portion of the Code was even intelligible fo any Class. 

109. Clause 304. Assigning Punishment to Deatlis caused by Rashness 
and Negligence I consider to be just and expedient ; but I am quite unable 
to reconcile it with Clauses G9 to 72 ; and when I find, under the next Clause 
and its Illustration, that killing in the Attempt to commit a Rape is a Specimen 
of this rash or 7iegltgent Way of killing, and that such Offence (with certain 
Exceptions) is to be punished as a Combination of Two Offences, and either 
to be doubly punished, or punished by Substitution of the Punishment attached 
to the Commission of the Crime attempted, 1 am lost in Confusion and 
Uncertainty. I have equal Difficulty in learning what the Law is, and how 
to apply it. 

110. I'he same Confusion and Uncertainty appears to me to be carried 

into subsequent Clauses, 308, 309, unnecessanly (as I conceive) detailing the 
ingredient Circumstances of tW Crime of attempting to murder, and to 
commit g vohmlary culpable Homicide ; and I shall add, as regards almost 
the whole Code upon Homicide, that the Commissioners seem for the most 
part occupied in considering subtle Casuistries and imaginary Possibilities in 
the Modes of committing that Offence, and in legislating specifically with a 
view to those incidental Circumstances of Guilt. , 

111. The Remainder of this Chapter is open, in my Opinion, in many 
» Instances, to similar Imputations. The Attempt at minute Distinctions of 

every Variety and Characteristic in personal Injuries must necessarily lead 
to (Confusion and Uncertainty. I certainly concur in the Definitions of what 
shall be “ grievous Hurt,” and in the Expediency of making them ; and a few 
simple Qualities of that Offence might (as under the recent Statutes) be 
specifically defined and especially provided against. Some few Offences of a 
peculiar and local Description might also need similar Provisions ; but whmi 
abstract Rules of Qualification of all Sorts of Offences against the Persoti. 
by Assault or Imprisonment, or by other Injury, only to be understood and 
applied by Reference to Explanations and Illustrations, shall be attempted to 
be put m practical Operation, I can sunnise all Sorts of Difficulties and 
•Misconceptions and arbitrary Constructions as likely to arise. These Offeneba 
appear to me to be over-legislated upon. Nothing is left to Discretion, exC^t 
toe Construction of the Law ; and the Language of that is too vague and 
full of Qualifications ever to be distinctly understood. I might expend Pii 
in exhibiting Instances, and in so doing might be led away by a 
fo riditiule. ** 
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,, ^ «5W»ccive that auch a Deflniiion might run thus, “ whoever without 

* Ctt Bight moves any Thing unattacW to the Earth without the 

**^von8ent of the Possessor thereof, and intending its Appropriation, commits 


114. Whether such Definition of what is or ought to be T/ieJt be clearer 
ti^t in the Code, or whether it be more or less comprcliensive than it 
tamght to be, or than that in the Code, I shall not argue ; but it 'appears to 
me at all events that the Ingreihent of the Crime expressed by the Terms 
“ whoever intending to take Jraudulentlj/ a Thing which is Property moves 
that Thing in order to such taking "vague enough to lead to various Con- 
structions, and to various Difficulties in the Way of Proof. The moving 
any Thing attached to the Earth in order to such taking,” and the mere 
** severing it Jrom the Earth,” arc distinguished, the latter being “ a Theft,” 
and the former not ; but that Distinction seems to me peculiarly subtle, to say 
the Icdst of it. 

116. The Explanations to this Clause appear to me to be altogether unne- 
pessary, and I teel compelled to say that man}'^ of them appear to me to be 
puerile, and leading to Illustrations still more puerile ana unnecessary. It 
surely cannot be necessary to explain that inducing a Horse to carry a Rider 
off is moving that Horse, or that a Person intending to steal Liquor moves it 
as soon as he “ pulls out the Rung,” and causes the Liquor to flow. Some 
of the Illustrations of Theft so construed in consequence of fraudatent Means, 
and ulterior fraudulent Objects, in taking Property, seem to exemplify Cases 
hardly allied to the common Notion of dealing, and serve, in my Opinion, 
to involve the Meaning of the Terms in the Text of “ intending to take 
fraudulently ” in inextneable Doubt. For instance, the UAing a prise Pine 
Apple belonging to another Person, for the Purpose of fraudulently obtaining 
the Prize, is construed a stealing of the Pine Apple. 

116. In proceeding through the Clauses of this Chapter I can scarce find 
One that in my Opinion does not exemplify similar and often greater Defects. 
I believe it will be vain to seek the Distinction intended between “ Extortion ” 


and ** Robbery,” each Offence consisting (at least in many Instances) in the 
putting in fear of personal Injury, and thereby accomplishing a Theft. The 
Introduction of tlie Word “ fraudulently ” becomes more puzzling in the 
Clauses of this Chapter than in any previous ; sometimes apparenuy apply- 
ing to the Manner of doing the Act, and semetimes to the Object ; so that 
fraudulently taking Property is occasionally made to apply to the extoiting 
it iy open Violence. It is quite impossible to calculate the Limits to which 
arbitrary Construction may carry the Provision of Clause 383, making it a 
Crime ^^fraudulently to take into a Party’s Possession Propcity m no Person’s 
Possession,” except he may be altogether ignorant of tlie siqierior Claims 
of another Person, or of the Means of discovering him. It seems to me One 
of those Clauses suggested by the specific CJases exemplified in the Illustrations 
to the Clause. * 

ll7. The general Language employed in Clause .*^86 rcndeis it impossible 
to distinguish between some Cases of Theft and those which under this 
Clause are denominated “ Criminal Breaches of Trust.” “ A Butler intrusted 
with Plate, who fraudulently runs away with it without his Master s Consent,” 
which is an Illustration of Theft under (Clause .363), is to all Intents and 
Language a Person who being “ intrusted with the keeping of Property, and 
“ intenmng fraudulently to cause wrongful Loss, violates an implied Contract 
** made touching the Discharge of his Trust with the Party from whom he 
** derii^cd such Trust,” which is the distinguishing Definition of Criminal 
Broach of Trust. 

f jll8. Few, I believe, will concede to the Propriefy of considering all Pro- 
perty which may have been “ fraudulently taken into possession from nt> 
Possession” {except he may be ignorant of any other Person's 
imporior^ Claim.) as stolen Property” (Clause 383), under whatever Cir- 
Cj1tmst<i>ces so fraudulently taken into possession. Tne same may be said in 
Ito the Claw^ against Cheating,” which is defined to be “ the 

“ thereby fraudulently inducing 
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iUc^ idete' iney be loooglit wiUun .toe Torteic of •U|i| Txqc^’ j 
$en»e criminal. I cannot devise a genuine Eeaapn for 
plain Text of the English Lawi^jainst “oiitotm’ng Property byj'Ww 
find prefer! ing so vague and complicated a Clause as this ( 392 1« Tiiel$||j^ 
trations in most Instances arc Cases of Deception in regard to the Pai^^ 
future lutentiom^ which arc of course incapable of Proof* and are tuaiw 
of them of a Quality so little allied to Criminality as to excite Ridicule, suen 
. as (.'heating by obtaining Money under a deceptive. Promise to repay it. I nuisl 

sa\ again, that some of the Illustrations to this Clause serve to my Appr^ 
hension only to render the Meaning of the Text more obscure. 

1 19 . Tlie extending Oiminality to Acts of “ Mischief" not involving atkef 
specific Crimes can only be defended, in my Opinion, on the Principle 
of making every Species of private civil Injury a public Crime; and the 
Punisbuu'!!^ for this Species of Offence appears to me to be out of all Reason 
scveie. I sh ill be content with stating Two Examples, comprising both Objeo 
tions. C'ltinse 405 enacts to the possible Extent of rigorous Imprisonment for 
Two Years lor committing any “ Mischief ” (which may be by “ diminishing 

the Value of any Property, intending to cause wrongful Loss to any Party,”) 
Avith the deliberate “ Intention of annoy msr the Person to whom the Person 
to w honi the wrongful Loss is intended.” Clause 408 enacts to the possible 
Extent of like Imprisonment for “ an Attempt to commit Mischief on any Road, 
infendiinr to render it /m easy to travel by it.” Such, however, is the wide 
Scope ol this Ollcnee of doing “ Mischief,” that it includes also Arson and 
scuttling ol Ships. 

I:i0, As to the Arfielc of “ Criminal Trespass” consisting in the “ exer* 
ci'in <4 Dominion over Property ” (whether Real or Personal does not appear) 
without ‘-any Right or Permission to the annoyinft ” (among other Modes of 
so dealim> with such Property) “of the Possession of it,” I must say I 
know not wli.il IS meant by iJominiony or what is meant by annoying. iTie 
llIustr!lllou^ show some Cases to wlikL those Tcniis arc intended to apply; 
but what arc the others? Can Dominion be exercised without any actual 
meddling wkli or personal Ingre.ss upon Property, as by making Sale of it, for 
instance ? ( 'an a Person be said to be annoyed by any mental Vexation 
reasonably siinniscd? And does the 'IVxt apply to such Cases? It may 
serve, however, in the most hgitimate Manner to show to what Extent of 
Construction “ Ciiniinal Tiespass” be pushed, by exemplifying from the 
Code itscH some particular Act of it, and the possible Punishment prescribed* 
A Person w’ho, without any aetivil h'gal Right or Permission, shall enter into 
any Dwelling sceretli, may be punished by rigorous Imprisonment for Two 
Years, although no \ct be done, if it shall appear that be intended some 
Annoifiince to any Part}’ exercising over that Dwelling; and any 

Part}, evs'ii entering a Field, or “ taking up a Hook,” in the sanit Way and with 
such Intention, may be senteneed to Due Month’s rigorous Imprisonment or 
J'mc of 5()t) Rupees. Surely this seems to be confounding Crimes and Civil 
Injuries. 

121. I have not omitted to give Attention to the copious Jilxplanatioos 
and Reasonings in the Note to this Chapter. I need not say they do not 
satisfy me ns to flie necessary Causd of acknowledged Delects, or ns to the 
Merit of those (''laiises, for which Credit is taken ; hut it would be impossible 
to reduce any Attempt at Kefutation within a sliort Compass. I must say, 
generally, that the Difficulties expatiated upon in legislating for the 1‘rotection 
of Property again >t Criminal Abstraction or Injury, for Want of a previous 
(''ode, or a completer existing System of Law regulating ( ivil Rights iu regard 
to Property, ajipear to me chimerical, 'Pjie Rules of English Law, WMre 
referred to, appear to me to be misconceived. 

(’Lapter XXI. ^ 122. Of this ( chapter, to which I have to offer no very material Objection, I 

Ofiencps relating ' shall mercl y say, that, agreeing in the Expediency of extending C’riminnhty to the 
to Prop, rt} Mark*, counterfeiting private Marks on private Property, even though no Fraud mav 
be thereby actually effected ; )^et it appears to me that the “ using ” sttcn 
Couutci’feits as genuine, knowing it littcdy or intending that Iryury may be 
effected thereby, or “ for the Purpose of cheating,” is more open to' 
Construction and other Objections than the plain Law against the 
Money or Goods by false 't'okems or Pretences. 
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to ttijr nothiibg of its utter Inexpediency on Pnnciplet that I do not ^ 

Iwl Oci!»ision to expend much Observation upon it. It appears to me to be a 
haik ijbose Operation depends altogether upon Proof of the Belief and secret 
andj/Wtre JntenMons of a Party whose Act in itself gives no Proof or Indication 
>(6f lirhat such Belief or Intention or Object may lie. If a Man takes Property 
under Circumstances proved, which show he did so .under Colour or in Asser- 
ition of Right, I should suppose that under any Law but this he would be 
guiltless ol’ Crime ; but under this Law the Question of Criminality in taking 
the Property under these Circumstances is made to depend on what he may 
happen t^erwards to do with it, or rather upon what Intentions he may be 
Supposed to have, or subsequently to form, about the Property. So, on the 
other hand, if he clearly takes the Property without any Colour of Right 
whatever, yet the Criminality of the Act is under this Law made to depend 
on the Result of some Inquiry or of some Impression on the Part of those 
who try him as to what he intended at the Time to do with the Property, and 
even upon the Intention he may subsequently conceive. 

124, There may be no sound Objection to the rendering some Sorts of Cliaptcr XXIII. 
Breaches of some Sorts of Contracts of Service criminal ; but I conceive those frumnal Breach of 
particular Breaches of Service sfiould be specially designated, and that a Law 

making all Sorts of Breaches of Contracts to convey Persons or Projicrty, — all 
Sorts of illegal Disobedience, or leaving of a Vessel by a Seaman, — all Sorts of 
Omission in Attendanci* or supplying Wants of fudpless Persons by their 
Servants, criminal, and punishable by various Degrees of Imprisonment or Fine, 
or both, is carried to a preposterous Extent. 

125. Upon this Chapter much public Abuse has b<'en expended, and pre- Cliaptcr XXIV. 
suming the Text, under the Terms “ by Deceit” causing Parties respectively to Offi’nccH relating 
believe that they are married to each other when they are not so, and under 

the Terms “ with my fraudulent Intention going through the Ceremony ” of 
an illegal Marriage, is to be understood as applicable to Bigamy, committed 
by Europeans at all events, as well as to other unlawful or deceptive Modes of 
Marriage, I am of opinion that such an express Limitation of the ("riminality is 
impolitir, and the more so because it ajipears to me unnecessary, I can hardly 
conceive the Possibility of any such Crime as Bigamy without some “ Deceit” 
and some fraudulent “ Intention." 

* 126. But a more practical Objection lies in the extreme Uncertainty of the 

Language, which, in my Opinion, disqualifies this I.aw from safe and just 
Operation. It is hard to say to what unlawful Marriages it may apply, besides 
those characterized as Bigamies or unlawful Polygamies. It is still more 
difficult to understand the Extent of Meaning in the Words “by Deceit” 
causing a Party to “ Wieve,” and with fraudulent Intention going “ through 
the Ceremony of being married.” 

127. As my Object is not so much to discuss the Principles of the Laws Chapter XXV 
themselves contained in this ('ode as those tipoii which the ('omposifion of the Of Defamation. 
Code has been accomplished, and the Imwrfection of its Details, I shall avoid 

any lengthened Discussion of the PrincipV's of Law on \thich this Chapter oif 
Defamation is founded. 

128. My Notion of the Characteristics of Crime, lumcver, differs from that 
of the Commissioners, and out of that Difi'ercnee mainly arises my Objection 
to the Principles of Law upon which they enact this particular Species of 
Criminality by Defamation. 

129 . I conceive that the true Characteristic of Crime is its public Injurious'- 
ness, combined (in most Cases) with the Difficulty or Impossibility of enforcing 
personal Redress from the Criminal to the injured Party. Whore the Injury 
which is done merely aficets a private Individual, and Compensation may be 
estimated and is attainable by Course of I.aw, it appcnirs to me that such 
Injury is properly classified as a Civil Wrong, and not us a Crime. 

1'30. Defamation in most People’s Estimate will, I believe, bo considered 
purely as a Civil Wrong, when directed against Individuals, except in so much 
its Tendency may be to create open Commotion or Violence from the 
itoitation thereby created. Those who do not concede any such Tendency, or 
it doubt (as the Commissioners do) the Propriety of such Tendency 
, ^naidwed a Criterion of Criminality, would find it difficult to assign a 

Mm sound 



any ’flftlber C!f^ Injury. ' ’ >;. 

131. Those who rest their Opmi<m of the Crimthality of liheHhig^ m iSm 

Tendency I refer to, and who conceive that, no One should be aMowed to tal^; 
the Law into his own Hands in punishing the undeserving, by holding hhn i3i|i' . 
to public Shame, but should ^ obliged to seek public or private lledi«w| 
against the Party lilielled according to the Law, have, to my Mind, a legitimate 
Justification in assuming that the Truth of the Charges is no Excuse forth# 
Criminality^ which depends on other and different Data. But when the Coih-' 
missioners ' avow that the Truth of the Charge is a legal Excuse for the 
permanent Dissemination of them, and at the same Time disallow the Tendency 
to Irritation and consequent Breach of the Peace as any Criterion of Crimi* 
nality, they appear to me to overthrow all Foundation of Criminality whatever 
in Defamation, and to place the Queatitm altogether on the Footing of whether 
a Civil Wrong t,o bo estimated and compensated has been worked, or whether 
only a Civil Kiglit has licen exercised. / 

132. Tlie only possible Ground 1 can assume as taken by the Commissioners 
ifor assigning (h’iininality to this Species of Injury is the grievous Nature of it } 
but if that be taken as a Criterion of Crime d fortiori should Adultery,. 
Seduction, and many other Wrongs of a much more grievous Nature than 
Defamation (as far as can be judged from the comparative View of Damages 
given by Courts and Juries), and nuist of which arc confessedly of such a 
Quality, most appropriately redressed by Civil Suits. 

133. Bui although, according to the Principles entertained bp the Commisr 
sioners, thci*c appears to me no Ground i‘or their including Defamation in the 
Catalogue of Crimes, the Bulk of Society, I believe, have always felt that 
the free Liberty of publishing cvcryiliiiig which is merely true would Iki publicly 
mischievous, — would be oflen most disgraceful to the malicious Publisher, — - 
would bc5 often unjustly painfid and injurious to the Party sought to be dis* 
graced by the Publication. Instances could be too easily cited. It appears to 
me that this Chapter errs throughout, as well in Principles as in Details. 

134. The Engii.sh Law of Libel is said to bo defective for Want of any D<sfi- 
nition of what is TAbeL It is so defective from th(i very Nature of the Act. 
The Quality and Tendency of a Writing, as regards its Eflect on moral or 
intollcetnal (/hara.e(.er, must neec'ssarily be Matter of Opinion. W^hat there- 
fore is Libel must l)e left t<» Judg’c or .Jury b) decide; and herein consists the 
Liberty of the Press in England; — that no Writing can Iki said to be a Libel -4 
till a Jury has so pronoimeed it. The utniost that can be done by any Rule 
of T^aw'towards, designating u Libel is to afford some general C'haractcris'tics by 
w'uy of Guidance; but the Construction of tliose ClJbaracteristics, and the 
Existence of them in any Publication charged to contain tlicm, must equally be 
left to the practical Expression of mere Opinion. 

1.35. Whelhcr better t Characteristics, clearer in Expression and more compro^ 
hensive in Phrase, might be devised, than any which the English Law of Libel 
could furnish, 1 will not contend upon ; but J think all impartial Persoils 
versed in that Law, or unversed in any Law, will be ready to exclaim against 
'the involved and perplexing Di'fiuitions of Defanuitioiis, w'ith its accompanying 
Explanations and Exccptuins, as detailed in this Chapter. Such Phrases as 
“ aHemptmg to cause it to be belitwed ” instead t)f the Term “ publishing” and 
designating the Matter published as “an Imputation which would harm Repu- 
tation” in “the Quarter ’’where “ believed,” but which is not to be Defamation 
if published “ in good Faith respecting the Conduct of a public Servant in the- 
“ Discharge of his Functions,” or if “ published of any Person respecting his 
“ Conduct touching any public Question, or being Censure of the Conduct of a 
“ Person in Matters to which the Publisher s lauful Authority over another ■ 
“ relates” and so on, appear to me to give the widest Latitude of Construe- ; 
Jtion. So again, the Gloss 


ss put by One of the Illustrations upon the Meaning of 
to be iiclicved,” under which all Publishers of Lib^ 


“ attempting to cause it 
are to be lieid guiltless unless their Intention appears of causing the Imputation 
to be believed (instead of a Matter of Mitigation under Circumstances), gives A 
general Franchise of libelling, imchccked by anything but mere arbitrary “ 
Discretion. The various Modes which may be adopted of Publicatkm orV 
“attcraptuig to cause it to be believed” by no means help out t^ 
Gi^gr#lity qf the Phrase adopted. Tlmy are all obvious Metil»Pd« " 
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i^tioed ttwt ot irutn as a Jusuncation ot unmtnai ijihei. it may 

that the necessary engrafting a long and difficult spenal Plea of Justifica- 
tion (lOS suggested by the Commissioners) in the Law “of Procedure" will 
flMatly encumber the practieal Operation of that L’aw. I know not on what 
rcmciple Libels against public Bodies or Collection of Persons are ^ exempted 
Atom Criminality. I conceive that such Defamation is eminently’ the most 
criminal, construing Crime as public Injury. The LilKMf y given of expressing 
“ in good Faith, any Opinion whatever respecting the Conduct or Character of 
“ any Party, Witness, or Agent in any (Jase brought before a Court, or their 
“ Characters, as far as it appears in sueli (hmduct,” excites my Astonishment. 

137 . There seems to me much Propriety in making Provisions against Crimes ('hapt<>r XXVI. 

classing under “ Intimidation but as regards the Mode in which that Object ('rimirml lutimi- 
is accomplished in this Chapter, it appears to me sufficient to point out that, 'I.*" *’ 

without straining Constructions beyond the legitimate Mciining of the Lan- 
guage, any Person who shall threaten to kill his Neighbour’s (’at which tres- 
passes, intending “to distress” the Owner of it by such Threat (no Act being 

done), may (under Clause 4S2) be punished by Two Years Imprisonment. 

138. It appears to me that all the (Causes against “ Insults ” and “ Annoy- 
ances ” by IVords, Gestures, or Sounds must (where they deseiue Criminal 
Punishment at all) more appropriately rank under “ Defamation” or ('ontempts 
of Judicial Authorities ; and it aj)pears to me that nothing can more forcibly 
corroborate the Observations 1 have made regarding the Exemption of true 
Defamation from Criminal Cognizance than the NecesMty of these extraordinary 
Enactments (as they seem to me) against insa/finp W'ords, Gestures, and 

which, if they are not too trivial for any legal Cognizance whatever, 
cau only be criminal as creating Imtation, and tending CH>nse(pu‘ntly to occasion 
Acts of open Violence. 

139* Having now cursorily noted upon the several Chapters of this Code, I 
shall close my Labour with hut a few general Itemarks. 

140. 1 have trespassed far beyond the Limits T had ])rescriited to myself in 
entering upon this Disquisition. I am fully aware that it is too long (and 
probably it will be thought too dull) to meet with general, if any, Attention. 

But the sweeping Imputations 1 have permitted to m\self, in the sincere 
Endeavour to discharge the Duty placed upon me, 1 felt to require some 
specific Proof by Instances ; and it was also partially my Object to draw pointed 
Attention to some substantive Defects and Imjieiteetions, whether considered 
as mere S<tniples or not. In so doing I have had much Difficulty in avoiding 
long and argumentative Discussion; but perceived at the same 'Fimc that a 
mere l)arren Litimation of Dissent could have little Weight, and was entitled to 
no Authority. 

141. It would have been a far more grateful Task to have expressed an 
admiring Assent to the 1’rincipli‘s and the Enunciation of so grand a Work as , 
this professes to be, — a Criminal (’ode for a rising Nation of i()(»,0()0,()()0 
of Souls, — to have assisted in partial Improvements, — to have submitted my Sense 
of partial Defects, and to have labouri'd in rendering so noble a Monument of 
this enlightened Age as finished in Detail as majestic in its Eoundations. No 
Han in Existence laments so much as 1 do that this Work should not be of a 
Quality to admit of such Pains or of such magnificent Hopes. The Expression 
of suen or of still more free Opinions, — the too easy Exposure of fancied 
Faillts, — the (Quality and the eminent Abilities of those whose Labours 1 have 
thus presumed to criticise, will I feel persuaded earn for me Discredit in those 
Quarters where I would have my Reputation stand best. I would willingly, 
thereforcyhave kept my Opinions to myself; but, called upon as I am to disclose • 
them by the Authority to which such a Duty is owed, 1 can only lament my 
Mi^rtime that my Sentiments can be no other. 

142. I admit the Reach of Thought displayed as well throughout the Text 
as the Notes and Observations of the Commissioners. I admit the Soundness 

Value of many of their Suggestions ; the general Humanity of Feeling and 
the' Sagacity of much of the Reasoning in support of the Doctrines delivered. I 
torn deeming their Labours altogether lost to the Public, and discredit- 
-()863.) Mm2 able 
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oa tliecte Topioe than, have undertaken tW invidioua Scruth^ in(b^ w e lrow id 
, Faults. But perhaps I have already at ^e Outset suffieientfy eocjpimilis^ 

, Uselessness of such an Employment. Neither has anytliing been called fc^'at 
.TOy Hands than to point out DeJeefSy aud to suggest Improvement i& ' the 
’ Details of a substantive Body of Law. But my Objection to the Code is td it 
ns a whole. I conceive it framed on erroneous Principles. I deem it Consti- 
lutionally defective, and that it requires Reconstruction throughout, and to be 
elaborated upon a different Plan, and upon far more extensive Data. , 

143. It may be assumed that I deprecate, the Adoption of this Code, as 
pregnant with practical Mischiefs, and as likely to produce general Discontent 
aud Disorder in the Administration of Justice ; and it may be assumed that if 
upon Experience no such Evils manifested themselves, the Code would at once 
be accredited by th<* Text of Experience. On this Point 1 crave to submit a 
few Observations. 

J 44. 1 do not think that such Disorders would appear. I think that Crime 
and Outrage Avould be repressed under the Guidance of this Code, and that the 
general Administration of Criminal Justice might be fair and upright. I should, 
however, entertain the same Opinion if Criminal Justice should be continued to 
be administered under the much-denounced Regulations. Nay, whether the 
Koran or the Pentateuch be the text Rule for administering Justice, still by 
the Help of Glosses anti Comments we know that out of such a Text a Body 
of Law may be compiled under which extensive aud civilized Nations may be 
governed in Peace and Security. So in India, among a peaceably disposed, 
industrious, and submissive Population, there is no liody of Law, however 
defective, and even absurd as such, which serving, but as a general Guide, to be 
helped out by Constructions and Adaptations, and administered by enlightened 
and upright Men, might not suflic-e for eflecling substantial Justice generally, 
free from national Ckimplaints or public Disorders. But this proves little as tb 
the Merit of such a Body of Law as containing just and ascertained Rules of 
Right. Such a Body of Law could not st> well suit a Nation more advanced 
in Civilization. Indeed the Adv’^ance ol' a Nation w’ouhl necessarily be impeded 
by so defective a System of adininisU'ring Justice. It is not the temporary 
Operation of the general Body of La\v, but the Results of long Experience 
under them, which must exemplify their 'rendeney. India may be governed, 
as it is in Pence and Quietness, and in all its existing Prosperity, for Ages, 
without any constitutional Plan of Power, and under a System of Law which is 
uncertain and eminently defective. But before it can emerge into any propor- 
tionate Enjoyment of the Prosperity which characterizes the Nations of Europe 
it must attain a proportionate Approximation to the Certainty, the Security, and 
the Pureness of their I.aws. 

145. Entertaining those Impressions, I conceive that a Government should 
be averse to promulgate, for the permanent Guidance of a populous Nation, any 
Body of Laws which is neither a Digest of those Enactments for the Adminis- 
tration of Justice which the Experience of civilized Countries for Ages has 
♦.sanctioned, nor even founded on the Groundwork of any existing System, 
unless convinced of its decided Superiority by the 'l''estimony of the wisest and 
most learned .lurists. A faulty and defective Code which should supersede a 
better System of established Law in a highly civilized C’ountry, in working its 
immediate Evdls would as immediately ensure its Repeal. But such a Code, 
introduced among a half-civilized People, where no System of Law deserving 
the Name befoix; prevailed, may work no general liivils, and may ev'en effect a 
partial Benefit ; but it would stamp an inferior Character on a submissive Nation, 
and stagnate for Ages the current of its Prosperity. 

14G. 1 allude to those Maxims in Iwogislation and in the Administration of 
the Laws which declare that such Laws arc best which leave least to the Breast 
* of the Judge, and that “ Discretion in a Judge” is the First Engine in Tyranny ; 
“ that Equity and arbitrary Construction of the Judge is no better a Rule than 
the Measure of his Foot ; that the Force of no Laws should be dependent mi 
the Ignorance, or otherwise, of the Offender against it; and that the Inten- 
tions and Impressions of Parties are to be assumed wherever they are the 
“ natural Concomitants of their Acts.” Whether the proposed Body of Law» 
confonns or was intended to conform to such Maxims deserves, id my Opinion^ 
mature and scrupulous Investigation, I hate come to the Conclusion it la 
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, hiaa MMiiiily pi^ ovoitg to a piractical Deviation from me Sentiments or 
^Me juid^ng *Hhe ScienOe of tihe Law to he the alow Growth 

,«£ ■'fime and Expenence,” counsel the Codifiers for the Administration of 
) Justice to “ stu^ the Works of their Predecessors, and to select the useful 
** and practical Parts, mitigating their Rigour in a philosophic Spirit, sim- 
..** plifjdng their Proceedings, and availing themselves of the-Advantage both of 
their Method and of their Materials” 

I have, &c. 

(Signed) Geo. Norhon. 

Advocate General of Madras. 


No. 84. 

(No. 472 .) 

T. H. Maddock Esq. to G. Norton Esq. 

Sir, Fort William, 13th August 1838. 

I AM directed to acknowledge the Receipt of your Letter of the 9th ultimo, 
containing your Comments on the proposed Penal Code, and to express to you 
the Obligation which the Honourable the President in Council feels under to 
you for the Trouble you have taken, and the high Sense which he entertains 
of the Valu(‘ of the Observations on the proposed Code which are contained in 
your Communication. 

I liave, &c. 

(Signed) T. H. Maduock, 

Officiating Secretary to Government o:( India. 


No. 85. 

H. A. D. CoMi'TON Esq. to the Leuisi,ativi5 Counch, of India. 

Honourable Sirs, Bombay, 13th April 1838. 

I have the Honour to acknowledge the Receipt of your Letter of the 12th of 
Februai\>S forwarding for my (Consideration a Copy of a (pioposed) Penal 
Code, and requesting that I should offer such Observations upon its Provisions 
as might be dictated by my Acquaintance with the important Subject to which 
the* Work relates. 

Every Hoiu of Leisure that I could command has liecn employed in atten- 
tively perusing all tliat has been WTittcn by the Law Commissioners, and in 
seeking for such Information as might assist me in forming a correct .ludgment 
on the Work forwarded for my (kiiisidcration ; Init I am compelled to 
acknowledge my Inability to otter any Observation that can be of any Value 
on the particular Provisions of the proposed Ck^de. Indeed it ap|K*ars to me 
that to consider these Proi isions with that Attention which their Importsmce 
’ demands will I'cquirc imich more Time and l.ahour than I can spare from my 
public Duties while I may remain in India, especially as I expect very 
shortly to receive the gmcious Permission of Her Majesty to retire from the 
Bench. 

The Law Commissioners admit that tlie Work in which they have been 
engaged (and in which they must have been ably assisted) was among the 
most difficult in which the Jluraan Mind could be employed; and as I cannot 
pretend to any great Share of that Knowledge of .Indieial Metaphysics with 
which the Professors on the Continent of Europe are thoroughly conversant, 
and have not given much Thought to that “ great Machine ” of which English 
Lawyers are said to be little more than “ working Engineers,” I tnist tluit I 
■ shall be excused if I do. not attempt that which 1 feel 1 cannot satisfactorily 
; perform. Even if I had not any other Employment, I am persuaded that I am 
not competent to offer any Opinion worthy of your Consideration on the 
, Dietails ftnd Provisions of the proposed Code. 

t I hav#^^^ formed a very strrmc; Belief that it is impracticable to frame any 
.iDtgeat of Xiti,yr tiiat can be suitable to all Indiiv.; that all the Diffitiulties 

i/iV 'i:'.., ,, ■ ' "'which 



Tpyilidt IvBeiSi oppo^ to . fea^&ct '«nd peROBaent lii' 'Siiil|li^ 

abttndaaU^ exist in this COunity ; ail'd tbat if Ibe Work of Law^makbig ^ 
stn^ Nations, possessing similar Creras, and long accustomed to One Form m 
Government, has been found ^ difficult to be overcome, no Code can 
constructed that will equally suit the Millions who are now subject to Biitisb 
Rule in India ; but as I assume, it has been determined that such a Systenn 
of Legislation shall be established, it would exceed the Limit prescribed by 
your Communication if I were to offer any Observations in opposition to the; 
Measure. 

I had actually committed to Writing, for the Purpose of being sent to you,.- 
the Opinions which I hud formed on this most momentous Subject, and the 
Reasons for my Belief ; but, on Reflection, I am apprehensive that such Matters 
may be deemed uncalled for and irrelevant, and I therefore abstain from 
submitting them to your Notice. 

1 will however ol).servc, that until the Code of Procedure shall be known, 
when it may l>e ascertained by what Machinery the proposed Code is to be 
worked, it seems to be premature, if practicable, to examine in detail its 
Provisions. 

I have not discovered that the Law Commissioners have framed any 
Provisionjl*^bf a preventive Nature, otherwise than as they have declared the 
Punishment to be inflicted for C)lfenccs. I need not state that there arc Two- 
Ways of preventing Crime ; the one, by making it impossilde to commit the 
Offence, by anticipating and frustrating the Intentions of the Malebictor ; the 
otlicr, by threatening him with Pimisliment if convicted of Crime. Now 
although 1 do not possess sufficieut Information on this Subject, my Experience 
during a Residcnc'o of nearly Half a Ckmtury in this Ckmntry leads me to 
believe that preventive Measures, such as might not be suitable to the Mother 
Country, might be bcnefieially established in India. 

'IVusting that you will excuse these, latter Observations, which perhaps 
exceed what I may have been expected to state, 

I have, &c. 

(Signed) H. A. D. Compton.* 


No. 8G. 

I’hc SopKKME ClovEUNMENT to the Honourable Sir HEanEHX Compton. 

(Legislative, No. 311.) 

Honourable Sir, Fort William, 30th April 1838. 

We have the Honour to aektrowicdgc the Receipt of your Letter of the 
13th instant, and to request that you will accept our Thunks for the Com» 
munication of your Sentiments on the Subject of the proposed I’cnal Code. 

2. But as we arc very unwilling to forego the Beneht of the Council of a 

Functionary who, after practising for many Years at the Bar of the Supreme 

Courts, and holding higli Juflicial Appointments both at Calcutta and Madras, 

now occupies the highest Situation on the Bench at Bombay, upon the 
important Question wlietbcr it wnU lx; practicable to construct a general 
Cnminal Code for the whole of the British Empire in India, and as you state 
that you have actually committed your Opinions upon that Question to 
Writing, we trust that you will oblige us by communicating them. 

3. We are also anxious to be favoured with a full Statement of your 
Sentiments upon those “Provisions of a preventive Nature” which, though 
they “might not be suitable to the Mother Country, might,” .in you?: 
Judgment, “ be bcneflcially established in India.” 

We are, &c. 

(Signed) A. Ross. 

A. Amos, 

♦ W. Moxbzson* 

W. W. Bird, 



I'V' 




ISTo. 67. 

- Sir H. Compton to the I^Boisr.A'nvB Council of India. 

Honourable Sirs, Bombay, 9th June 18.S8. 

1 HAVE the Honour to acknowledge the Receipt of your Lc'ttor of the 30th of 
April, and to express my Tlmnks for the very gratifying Nature of the 
Communication. 

Not expecting that I shouhl be j)ermitled to offer to you the Opinion which 
I had formed and committed to VV riting on the Expediency or Practicability of 
framing an all-comprehensive (!riminal Code for British India, 1 availed myself 
of a recent Period of Xjcisurc to cast what- 1 had written into a Form in which 
my Observations would not appear to have been called for by Authority, or to 
claim any Consideration beyond their apparent Value ; and as 1 have destroyed 
my former Manuscript, it will not be in my Power, Avithout considerable Delay 
(for our 'Perm has commenced), to n-store my Observations to that State which 
would best consist with Correspondence of a public Nature. I have theretbre 
to request that you Mull be pleased to excuse me t(>r transmitting my .Opinion 
in an unusual Shape, and that you will make a liberal Allowanw for the 
Freedom Avith Avhich 1 have ventured to cainass a Measure the Necessity for 
or the Value of Avhich I am really unable to compn'hend. 

It may be thought that I haA’^e giA'cn an erroneous (!onstruction to the 
Statute, in doubting the Power of the Ecgislative Council to establish the ' 

5 >ropo8ed (/Oile, Avithout communicating to both Houses of Parliament the 
Icsult of the Inquiries and Ueseareht's reported by the lanv (\)mniissioners ; 
but I haA'e stated tlie Orounds of my Opinion, to Avhich j-ou Avill alloAv such 
Weight only as these Orounds may seem to desciwe. My Belief of the 
Impracticability of obtaining correct Information on the A'arious and important 
Subjects commanded to be iiupiired into is founded on in.> oxaui Experience, 
and the Difficulty Avhich 1 haAX found in asccrlaiinug, e\-en at One Presidency, 
what are the “ Feelings and peculiar Usages” of the Natixe Population at either 
of the other Seats of Oovernment. 

It is possible that my long Resilience in India, and my Partiality for the 
System of l-<aAV to xvliich I have so long been accustomed, (and Avhich, although 
1 am not blind to its Defects, I think may be refoiuied, modilied, and extended 
to different Parts of British India,) may Iuiac disqualified me from taking a 
clear and unbiassed View of this important Subject ; but J do most sinet-rely 
assure you, that the Experience derixed from my Connexion Axith the Adminis- 
tration of Justice in India (aJid Avhich you liaxc been pleased to cmisider as 
conferring some Value on my Opinion) has abundantly confinued the 
Sentiments expressed in the Observations Axhich 1 haxe the Honour to transmit 
herewith, and Axhiclx, perhaps too tediously, 1 haxe endcaAinired to support by 
Authority, 

With respect to ProAUsions of a prexentive Nature, it xvill be seen that in the 
ObserA’ations, but in a general Manner, I hax’c alluded to xxhat is done in France 
and on the Continent of Europe, b\' the System of Passports alone, toxx-ards the 
Apprehension and Detention of Criminals ; and although, xvithout more Infor- 
mation than I pretend to possess, I cannot venture to recornnu'nd an\ Measures 
that ought to be generally adopted, yet certain Intbrmation xvhich I obtained 
at Bombay shortly after my An-ival (the Result of Inquiries Axhich in England 
I had been recommended to make), and xxliich I liaxe Reason to beliexe 
induced Lord Clare to make a consiilerable Change in the Police Establishment 
at this Presidency, may be deserving of your Consideration, proxddcd it is not 
intended to establish One System that shall apply to the xvhole of British 
India. 

You must bo axvarc that considerable Dilfta'cnecs formerly e:^i.sted between 
the Government and the Courts of this Presidency, many of Avhieh Diflercnci-s 
originated in Matters of Police, and that Sir James Mackintosh, at the Request 
of the Bombay Government, was induced to revise the then existing ami to 
propose a new Sytem of Police for Bombay. The Establishment of it, hoxvcvcr, 
m a modified Form, did not ensure the Security of the Public, or prt'vent 
• Collision between Atitliorities demanding mutual Support. Much that xvas 
ithen and afterwards deemed necessary to remove Criminals, Rogues, and 
Vagabonds ftom the Island, and to prevent their Return, was pronounced to be 
(i^,) " ' M m 4 illegal, 
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Were lecoduattilM 1MI |MlflMi> 

the XliiuiebitaiitSt ood to prevent the Feipetratioit rpf OnfeBehS) were oeiwA(!|m 
to iMs'lpcSonBistent with F^lish liaw, and therefore were not adopted. ^ • * 
When the Change to which I have aDuded tras made in the Police of 
Ptombay, I despaired of inducing the Government to do more than was th&ti 
done ; and T^ord Clare being either unable or not disposed to malcc an Alteration 
which I then suggested in rcsjiect of the Appointment and Succession of 
stipendiary Magistrates, a Suggestion which I then considered and still consider 
to be of the utmost Moment, I laid aside from that Time all that I had 
collected anti written on the Subject of the Police at Bombay, and which may 
be considered an Abridgment of its History and working from 1746 until the 
Time of my Inquiry, and it will require some Time to search for and arrange 
these Papers, if it shall be your Pleasure to require further Information on this 
Subject. 

I have great Satisfaction in stating that the Change which was made in the 
Constitution and Material of the Bombay Police has been productive of the 
most sal utaryJEffects, and I think that otW Measures of a preventive Nature, 
which 1 J pij itf rlv considered necessary, may be bcncticially adopted at Bombast 
but wMBpw similar Provisions will be suitable for other Parts of the Empire 
must bcTctl to your Decision, founded on the Infonnation which you possess 
or can command. 

I have, &c. 

(Signed) IlfcRBKKT Compton. 


EjK-losim’ in No. 87. 

The following Ol>.sc*rvntioiis h.ivo hetn suggestod by pornsing the Pen.-vl Code prepared 
by tbe Indi.m Law t’ommiHhiom ik, an<l pubUsluMl by (.’oiutnand of the (Jovernor General 
of India in Comieil, and by b( Uei of the J.iaw Coiuinihsionerts dated the 14th of October 
1837, wlucli has also lieen ])nblishfd. 

By the Statute 3d anil ith William IV. (* 8." S 53, it wa« declared to be expedient, 
that, Kubjeet to sueli sjK‘i*ial Aiiangimonts as local (’Ircumstanccs might require, a general 
.System of Judicial Lstabhduucnts and I’olioe, to which all rersons whatsoever, as well 
Euro 2 )C.ui« as Natives, inigid be subject, shouJil be established in llio Indian Territories 
at an early Perioil, and that such Luav as might lie ajijilicable in cominon to all Clasaes 
uf tJie luhabit.uils of the said Tcintoiics, diu' llegard being liail to the Kiglita, Feelings, 
and peculiar Usages of the IVoplo should l>e enacted ; and that all laiwa, and Customs 
having the Fon'e of L<i\v, within tin* said Ten dories, should be ascertained and consoli- 
dated, and, a.s Occasion might uquiie, iinanded , and it was .theiifore enacted, tliat the 
Govornoi Genet al of India in Couth il should issue a Commission to certain PersonR, not 
exceeding Five in Nnmbci, and to be styled “The Indian Law Commissioners,” with 
Hucli Po-weiB as should be necessary Ibi the Piui>oses therein-aftei mentioned; and that 
the said Coniiuissunlers should fully impute into the Juiisdietion,' Powers, and Buies of 
the existing Couits of Justice and Police Estiiblishmeiits m the said Territoiies, and all 
existing Foims of Judicial Jboceduie, and into the Nature and Operation of all Law, 
wliethei Civil or Ciinmiiil, wiittin or <nstouiar>, jnevailing and in ibiec in any Part of 
Urn «aulTciTito]j<% ninl any JnlDUtiiaiils of tlic saiil Tt rritoi^, whether Europeans 

or ptliers, wtjie subject, and thid tla said CoiiimisBioiiers shouhl irom Time to Time 
make Ilepoits, in wlacli they should fully set forth the Eesults of their said Inquiries, 
and shouM from Tunc Tunc su^p^ist sui h Alleiatioiis as inij,(ht in their Opinion be 
bcncticially made in tlic said Courts of Justice ami Police Establishments, Fonus of 
Judicifd Procoduic and Law, due Rt^gai'd ]>cin^ had to tlic Distinction of (Jastes, Differ- 
ence of Religion, and the Maunois and Ojanions prevailing among different Races and 
in <lifferent Parts of the said Teriitoiies 

By the 5Hh Section of the Act cited it was fmthcr enacted, that the said Commis- 
sioners should follow such lintruelums with n^gard to the Researches lunl Inquiries to bo 
made, tmd tlie Pla<u*H to be viHite<l by them, and all their Transactions with reference to 
tbe Objt*cts of tladr (Vuurnission, as they should from Time to Time receive from the said 
Govt rnor Gend^al of India in Council, and that tliey sliould make such special Reports 
upon any Matters as by such Instructions might frpm Time to Time be requb’ed, andvijH 
tluit Bucii Ht^ports having been consitleivd by the Governor Goruu’al in Council, together 
with the Opinions oi Rewilutions of the Governor General in Council thereon, sho^d he 
laid before both Houses of Parliament in the same Manner us then by Law provided^} 
conoerning Laws and Regulations made by the Government of India, 

From uxme Enactments it seems that the Indian Law Commissioners were to haw 
euoh Rowers as might be necessaiy for the Purposes in the Statute in that Behfidf ^ 
pularlf mentioned < 
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8aoondly« to ii^uii^e into the Nature and Operation of all Law, whether Civil or 
Chitxdxw, written or customary, prevailing and in force in any Part of the Britisli 
Territorio# in India ; 

Thirdly, to make Reports, in which they should fUlly sot forth the Result of their 
Inquiries ; and. 

Fourthly, to suggest fi-om Time to Time such Alterations as might, in their Opinion, 
lie beneficially made in the said Courts of Justice and Police Kstablishmants, 

. Forms of Judicial Procedure and Laws, due Regard being had to the Distinction 

of Castes, Difference of Rtdigiom and the Manners and Opinions j>ie\ ailing among 
different Races and in diiferent Parts of the said Territories, 

Such wore the Inquiries directed to be made, such were the Rei)orts the (\>ininiHsionetjpi 
were expecie<l to make of the Result of their Inquiries, and such were the Suggestjons 
whicli they were permitted to offer for the Alteration of tlie Laws, and of the Judicial 
and Police EstablishmeniH, but subject always to a very special Qualification, wliich was 
to be duly regarded whenever an* Alteration sliould be recommended. 

The Law CommiKsloners laui tlie precise Purj>oses of tbeii* Appointment thus deelai*e<l 
by the Legislature, and to ffdffl those Purposes they were directed f ollow buoh 
Instructions with regard to the Researches and luquiiies to be iiuule, an<ri||lttMPlaces to 
be visited by them, and all tlieir Tranbactious witli reference to the Objects Com- 

mission, as they bhould from Time to Time receive from the Oovernor Generar^of India 
in Council. 

It would appear from the Words '^thc Places to be visited '' that the Legislature 
intended the Commissioners shouhl proceed from Place in Place to make tlie necessary 
Researches and Inquiries, and indeed from the jiarticular Nature of the Inquiries it 
would seem to Ik* iinprax*tieal)Ie for any Body of Men, however zealous or talented, to 
obtain in One PJacs* satisfact<»ry inibnnaiion louebiiig the * Jurisdiction, Powers, ami 
Rules of the existing Courts of Justice, or tlx* Polict* Kstahlishments, or the Nature or 
Operation of all Cj\i 1 and (.^riminal Law, wriltf*n or customary, prevailing or in force in 
every J*art of tlie British TcTritoiieS in India. 

It also appears from tlu* Language of the Statute that the Reports made by the 
Commissioners were to lie considered by tlie Governor General in Council , and that such 
JRejJOiiSy togeth(*i with the Oplviovs or Iiv^ohif!on'< nf the (h)venu)r General in Council 
thereon, wore to he laid before both Houses of Pailiam(*nt. 

Now as it IS directed by the olst Section of the Act that all Lmns ami 
to bo made by tlx* Gcivornor General in Couneil, in ])ursnance of that Statute, should be 
laid before bolli Houses" of Parliament, it may be interred that the Ophitons and Resolv- 
tion-H of the Govei’tior General in Council on the Rcjrorts of tlie Commissioners were 
not to become Laivs or Reynlations until they should he submitted to the Consideration 
of Parliament. 

Certain Commissioners were ajipointed und(*r the Authority of the Act referred to, 
but it is not known wliat pfU’ti<'iilar Tnstnxdions were receive<l by them with regard tf» 
the Researches and Inquiries to be made*, or the Places to be visited, and we are yet 
uninformed wlietlu r any aitil what Re]»orts ha\e been made by the Law (^iinrnissionerR 
with referenee to the Objects of theii ( Vunniission, save* as may lie collected from a Letter 
addressed by th(*in to the Go\eim»r General in (Nniiieil, Date tlx' I Rh of October 1837. 

From tliat LeUd it ajqieai-s that tlie Law (\)mniihsioners on the 2d of May preceding 
had laid before the Go\ ei nor Gt*ix‘ral of India in C^ouncil a Penal Code, “ according to 
the Orders of Government of tlx* 1 5th of June 18*15 and the (Vanmissioners, alluding 
to that CNide, observe, “ Your Loidship in (Vnmeil will pereeivi* that the System of Penal 
“ Law which we propose is not a Digest of any exisling System, and that no existiiigi^ 
System has furnished us even with a Groundwork We trust that >our Lordship 
** in Council will not lx nee infer tlait we have neglected to impiin*, as we are com- 
manded to do by Pailiament, into the invseiit State of that Part of tlx* Law, or that 
ill otJier Parts of our Labours we are lik<*iy to recommend unsparing Innovation, and 
the entire sweeping away of amdent TKages. AVe aiH' perfectly aware of the Value of 
** that Sanction which long Prescriptions and national F«*eJjng give to Institutions. We 
** are perfectly aware that Law^givers ought not to disregaid even the unri*usonablt* 
Prejudices of tliose for whom they legislate. So sensible are we of the Impoitance of 
these Considerations, tliat thougli there are not the same Objections to Innovation in 
** Penal LegishiCtion as to Innovation affectiug vested Rights of Property, yet if we 
had found India in possession of a System of (Viminal Law which the People regarded 
with Partiality* we should have been inclined rather to ascei*tain it, to digest it, and 
moderately to correct it, than to propose a System fundamentally different.” 

The Commissioners next proceeil to state, that none of the Systems of Penal Ijaw 
Bstablishcd in British India had any Claim to their Attention, except what it might derive 
from its intrinsic Excellence. That all the^ Systems were foreign ; that all were intro- 
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Mow of ; tb«b tiie Oimkuil Law of ^ Hiadooi^ 'wtus long ago 
tba greaier Part of the TemtorieB now subjectfc to the Company, by that of t&e ICah^e*; 
dania, which ia eertaiiily the last System of Criminal Law which an enlightened ^ 
htixnane Qovomineiit would he disjjoscd to revive ; that the Mahoinedan Criminal La^ 
had l>een nuptrscMled to a great Extent hy the British Uegulatioiis ; that in the Territa|ieB 
iinbjeet to the Presideney of Bombay ihe Criminal Law of tho Mahomedaiis, as well as 
that of tho 1 lira looH, had been a]tr)getbcr dis'^irded, except in One particular Class of 
(3a«e« ; tliat oven in such Ciim»rt it was not iinpt‘rative on tho Judge to pay any Attention 
to it ; and that tlie British Regulittions, liaving been made by Tlu*ee ditterent Legislatures, ^ 
contain, as flight l)e exjx^cted, v<'ry different Provisions. 

The CommisHionerH jioint out partieular liistaneeH in whi(*li Forgery, Perjury, and other 
Otfences are visited with ildlerent Measuivs of l^unisliment, and acUl, that they e^Yinot re- 
commend any ( )ne of the Tliree Systejns as fuinisliLng even the RudinientH of a good Code. 

The Law Commissioners iu»tie<‘ in tlio following Terms the Penal Law of the Bombay 
Presidency : — “ Tlu‘ (h»vt‘rnnient of that Pieshieney ajipears to have l)een fully bensible of 
the great Advantage wliieli nmsi arise fiom ]>laeing tla^ whole l^aw in a written Form 
lK*fore those wIk) aie td> adminisb'r ami tliosewlio are to obey it, and, whatever may be 
the linperfeetions of the Execution, hi gdi Praise is due to the Design. The Course which 
we reeonunend to the* (Jovernnuait^ and which hoiu(‘ Persons may perliaps consider 08 
“ too daring, has already been triisl at J^amibay, and has not produced any of those 
Effecl||JS%hieh timid Minds are dis])Obcd to antici))ate even from the jnost reasonable 
ami useful Innovations, Tluoughout a largeCrernloiy, inhabited to great Extent by a 
“ newly-coiujueied J'ojailatioii, all tla* ancient Sys((uns of fVnal Law were at fmee super- 
sedeci by a ()o<le, and this without th(‘ smallest Sign of Di.seontent among the People/* 
It would have given us great Pleasure/" contmue the ( ^uiimissionerb, ‘"to have found 
that Code such as we could with Pio}ui<'t\ have taken as the Cioundw<»rk of a Code 
‘‘ for all India ; but w(‘ regret to say that the Penal I^aw of the Bombay Presidency hofi 
over tho Penal Law^s of tht* otluT Pn^sidtuicies no Superiority (‘xcept that of being 
digostefl III framing it tluj Primapltvs acc*ording to wdiich (‘rimes ouglit to bo classified 
and Punishments apportionefl have been h*ss regarded tlisin in the Legislation of Bengal 
and Mailras.” ^ 

The Law (.‘ommissiomuN jioint out jiarticular Errors, which tluy su})pose to have been 
the Ettects of Inadvcrltuiee, and certain Euactmenls which couhl not thus be excused, 
and jirociHHl as follows : — 

Sucli is the Stat<‘ of the Penal liaw in tlH^Mofussil In the meantime the Po]nilation 
** wlii(‘h lives within the local J urisilietion of (1 m^ (Jourts established by the RoyaK^hariers 
ia subj(‘ct. to the Englmh (‘riininal that is to say, to a v^ery artitieial and com- 

p I i<*at<Hl System, -'to a Foreign System, which was framed without the smallest Reference 
to India, — to a System which even in thetVaintry for which it was framed is generally 
“ considered as requiring extensiv'e Reform,- to a S> stem, finally , which has just l>een 
pronounctMl }>y a C^>m mission t‘omj)osed (►f able and learned English Lawyers to be so 
defective that it can be relbiiiied only by being (mliudy taken to Pieces ami recou- 
‘‘ strueted. ’ 

The Law (‘ommissioners afterwards proeissl to ex])laiu the Manner in which they had 
framed tin* projiosed t‘(Mle, ami repeat that thty ha<l not thought* it <losirabIe b) take as 
its Croundwoik any of tlie Systems of Law now in force in any- I'urt of India. They 
.add, that they Imve comparcsl tlieir (‘ode with all tla^ Systems in force in India, .and have 
taken Suggestions from all ; thal the> have also compan*d their Work with tho iiu>8t 
celebrated S> steins of Wt stern .lurisprmhuKV ; tliat they have derived niueli v.aluable 
Assistance frtnu tht‘ French ( ‘odt\ and from the Decisions of the French (Courts of 
Justice on Questions touching th(‘ ( ‘(uislTiiction of that ( ‘od(‘ , ami that they have 
^derived Assistance still moie valuable lioin the (‘ode of Louisiana, prepared by the late 
Mr. Livingstone. 

The Reasons for siieli Pi o visions as apjieared lo require' Explanation .are stated to be 
appended to the ]»r()j)Osed (‘ode in the Form of IMotex ; and tlie [..aw^ Uommissioiiprs, after 
copious Observations on the Advantages which aie likely to be ilerivtsl fiom the Defini- 
tions and Illustrations” which they Jiavc framed, and to wliicfi Allusion will be made 
here.aftcr, observe that, for Ri*asons wliicli liave b(*cn fully stated to the (Governor Ueueral 
ill (k)uueil in niioihcr ( ‘ommuiiieation, they had not inserted in the (‘ode any Clause 
declaring to what l*laccs and to an hat (.‘lasses of Ik^rsons it shall apply. 

Th(' Law (Jommissiorieis also observe, that in many Parts of the proposed (Joile they 
have referred to the (‘ode <if Jh*oce<lun‘, whi<*h as jet is not in (‘xisbuitas and that thence 
it might j)08si1ily be sujiposed to be their Opinion that till the (‘o<le of Procedure 18 
Trained the Penal C‘o<le cannot come into opeiation. “ Su(*li, however,"" add tlio Commis^ 
sioiiors, ‘‘ is not oiu' Meaning, We ctineeivc, that almost the whole of the Penal Code, 
such as we now lay it before your J^oidslu]), might be made Law,— at least in the 
Mufussil, — without any eoiLsiderable Ohange in tjhe existing Rules of Procedure. 

“ Should your Lordship in (.louucil ngrisj with us in this Opinion, we shall be prepared 
** to Buggest those (Jhangj^s which it would be necessary immediately to make.** 

* The foregoing Extracts contain nearly eveiy Statement in tlie Letter alluded to which 
can tend to explain the Reasons of the Law Commissioners for framing md 
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to ciipv ill Manner the Intontione of Parliament and the Obje«?t8 of the 
luLve been attended to, and that the proposed Code seems rooomineuded to 
bb ibSide litw in the Mofusaal before it shall be submitted to l^arliainent 
' From this Letter of the T^aw CornmisHioners it is difficult to collect that they, if 
in&tamcted by the Oovemor General in Council so to do, have made the llesearches or 
Iliq[iiiri6S which were contemplaterl by Parliament ; arid it is believed that the Commis- 
sioners have not at any I'ime quitted Calcutta to viffit any JMaco wlicre Information 
might have been obtained. 

The Regulations of tlio Tliree Presidencies were within the ih^acli of every Person^ 
The Errors and Defects ))ointod out by the Law Cotrnnissioin‘rH ijould lmv<’ been disco- 
vered, and the Law which is ad rniiiisiere<] within th<‘ local Jiirivsdiciiori nf the Supreme 
Courts might have becji fully known to any Person instrucicMl to frame a Bill for the 
Consideration of the jiarent Ijegislutiire ; and it is diHieult to jw^rcidve what has been 
done by the Comnnssioners at Calcutta tliat might not have been as easily pt^formetl in 
London. 

Before any System of Penal T.egis]«atifm can be framed that shall apply to eveiy Class 
in every Part of British India, ought not eorrect and particular Information to be sought, 
wherever it can be obtained, ionebing such I.aws as may be ap]>lieable in common to all 
Classes of the Inliabitants of the Hritisli Tciiritories, due Regard being had to the Rights, 
Feebngs, and peeuliar Usages of the People? And ii‘ this was the Design of Biitish 
Parliament, how does it apjicar to liav(‘ beem cari ied into effect ? Ilie l^a.w Commis- 
sioners, indeed, assert, that it is ^/o/ to be iiiftTro<l that tliey hav<^ ^aoi inquired, as 
directed by PaiiiaincJit, into tlu* ]u<‘Sent State of the Penal J^aw jirevailing in India 
But wljy does it not apjiear that they in fart made tlie Researches and Inquiries 

directed by Parliament, — ami hew and wdiero such Inquiries have b<*en made ? — and why 
,ihas not the Result of such Researches and liMjiiiriiJs been made public ? 

If the pro|)osed (Jode is to (Htomt. the Law of all British India,— and the Commis- 
ftionors seem to suggest its imme<riate rutro<ln(;tion into tlie Mofussil, — of what Avail 
has been the (^•lution of Parlianu^jit ? If. is imudfesi that Parliaiiauit was aw^are that in 
iixe immense territories and among the Millions of Peoph* snbjec^ted to British Rule 
there exist DistimHlons of ( 'ante ami hiffenmee of Religion, ami that th<‘ Manners and 
Opinions which ]>reva.il among dilieront Ra(H-s, and in dificrent Parts of tlu* Territories, 
are essentially dissiiuilnr.'* Tt is also admitted by llio Law' ( UuuiiiissionerH, tliat ancient 
Systems of TVjial l^aw hav(‘ prevailed in India, and that aneiemt Usag(*s ought not to be 
swe])t away by uns])aring Innovation, ami yri they have reeommeTHletl the, Adoption of a. 
Code forine,<l out of Materials to tbe Pul)lie a.s yi-t unknown, - -a ( \)de a.dmitted not to be 
based orj either of the Systcans of Lnw'^ hitliertf» known to tin* IVojile wdio arc to obey it, 
wliicli is certainly noviil, witli Definitions and Illustrations very peeuliar, - *n Coda which 
it is very difficult to couq)relie]id, ami wliicli, it is supposed, will baffie all Attemjits at 
correct Translation into the vernacular Languagt^s of I ndia ; yet tliis Code is to become 
the^ Rule of Conduct of all Ca.sti*s, Classes, and Races, and i.s to In* a)qdie,iibh^ to all Places 
within the British 'rerritories iji India ! 

If all the am‘i(*nt Systems of Penal Law, the Uegulatiores framed at the Three Presi- 
dencies, and the Kngli.sh LaAV, which during nrarly a Lentury lias been there adminis- 
tered, shall be thus at one<* superseded, ought vve m)t to l.>(‘ infoi’uusl wdiat Inquiries have 
been made by the Commissioners to enal»li* lla iu in estimate ‘‘ that Sanction which long 
Preseripti<m and National Fe(‘ling give to jTistitutions ?" Should wa* not rc^ceive some 
Assura-n(‘e tliat the Prejudices, n*asnnabh‘ or nnr<‘ason;d)le, cjf the Millions of People on 
whom the new Law must operate, have biaai as(»ertained ajid considered ? And even pre- 
suming that everything has Iksmi done by ihe Law (Commissioners which Parliament 
directed or expected, wliere may tlie Pulilie iind tlu* Result of i.heir Inquiries, and wheiie 
discover the Information that th<* (Joiuniissioners lmv(‘ obtained ? Jt is possilde that 
Reports may have been lai<l i)efe»rt‘ the (lovernment, wliieli may enable it to perv.eive 
that tlie proposed < hde is in eonformity with the Ibhifajiles by whit^h the Law (kmimis- 
sioners profess to have been governe<l in its ( Jonstrmd.ion, ami which may enable the 
Government to fonu Resolutions 0]nuioris <»n its SuitabJ(‘ness for all the British Ten*i- 
tones in India; luit no 8ue!i rh‘]K»rts a r<* mentioned by the Law Lnmmissioiiers, and if 
they exist the Information which (hey contain ha.s l>eon withlu^ld from the Public. 

If indeed there are such Jtt‘])orts, and if they contain Information re.speeting existing 
Systems of Law, oj- those wliieh formerly juevailcd,-- Rejnuts wliieli exhihit tlie Rights, 
Feelings, and ])eeuliar Usages of the J^‘oplt* t»f India, — which exjilaiu what Laws, and 
Customs having the Force of Law, have hithcHo cditained, but whic‘li should no longer 


♦ In Page 90 of the Notes of the J-aw Commissioners, on the Suhjoet of Offences w^lating to 
Marriage, tho Difficulty of fniining a general J^aw is thus admitted To make all Classes sub- 
’ ^ jeot to One Law would evidently be impossible. If ibo Law be made dependent on tho Race, 
''** Birthplaee> or Religion of the <.)ffendor, endless Perplexity would arise* Races arc mixed ; — 

^ lieligion may be changed or dissimulated ; — an East ludiaiiy Half English Half Asiatic by Blood, . 
may call himself a Midiomedau or Ilindooy and tbero exists no Test by winch lie can be con- ' 
'vlotod of Deeeption/* lt<v 
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enable the Parlmment to deterrmne what Pottions of I^iw may 1^ applicable in fxxcnlii^ 
to 'iil Olaases of the Inhabitants of India^— it should seem that euw Reports piu^t^ 
have been oommunicated to the Public, to enable tliose w^lio are to be governed by thk. 
^^posed Code to petition tlie Government of India or the Paa'Iiameut against tSup; 
tbi^tment of such Ports of the Lxvw tis may be thought inconsistent with the Sontimew-ts 
contained in tlie Reports, with the actual Condition of the People, or which are likely to 
be too severe or oppressive* 

In the Absence of any Information which tl»e Reports may contain, the proposed 
Code, which |eems framed to apply to every Pai*t of British India, savours very much qjt 

unsimring Innovation/' 

If, however, the Law Commissioners have not been instructed to inquire, or, if 
instructed, Imve not mquired, or have not made lleports respecting their Transactions 
with reference to the Objects of their Commission, how are wc to account for the 
Formation, witliout Inquiry, of the i>ro]>osed Code of Penal Ltiw? 

Referring to the Language of tne Legislature to ascertain its Intention, we shalj, 
peroeive that an entire t/liange of all the Penal Law then existing in British India was 
not contemplate<l. It w«is declared to be expedient that, subject to such special Arrange- 
ments os lowil Circumstances might require; a general System of Judicial Establishments 
and Police, to which all Persons, jis well Europeans as Natives, might be subject, should 
be estabUsbed at an early Period^ and that such Lwms as might he applUuhle in 
common to all Classes of tlie Tuhabitaiits of the said Torritf^rics, due Ileganl being had 
to the Rights,* Feelings, and peculiar Usages of the Peo]>le, should be enacted; and that 
all Laws, and Customs having tlie Force of Law, within the same 'J’erritories, should be 
ascertal/ned and rootMolidatcd, and, Jis Occasion might require, be amendcAL 

From tills Language it is not to be collected that the Parliament contemplated th0 
framing of a Code of Penal Law which slioidd he njjplicable to all Classes of the Inha- 
bitants, without due Regard to the Rights, Feelings, and peculiar Usages of the People, 
or without lusccHaining what Laws and Customs tlien had the Force of Law within the 
said Territories ; and il' not, may it not again be asked, what has been done by the 
Law Comiiussionei*s to asc^u'tain tlie Rights, Feelings, and peculiar Usages of the People, 
or the Laws and Customs which have had the Force of Law ? 

It may here also be observed, that these Laws and Customs, whci^ ascertained, were 
not intended to lie disregarded or entirely swejit away. No ; they were first to bo 
asccHamed, and then consolidated^ and, as Occasion might require, amended. 

The Parliament having thus declared what it considered exjiedient to do, at an early 
Period, and the Extent to which it intended that Legislation should ])roceed, but with a 
very special Qualific«ation, next directed that the Law Commissioners should be appointed. 
F()r, after the Declaration of what was deemed expetlienty the Clause proceeds thus; — 

Be it therefore enacted, that the Governor General in Council shall issue a Com- 
miasion,’* &c. 

It will not be contended that the Directions contained in the subsequent Part of the 
Act are not to he considered as the necessary Means to tlie End before expressly 
declared, or that the Inquiries and Researches directed to be made by the Law Cotnmis- 
sioners were not intended t<j enable either tJie Government of India or the Parliament to 
do what it had so declared to be expedient; and if so, the Rejiorts which the Commis- 
sioiiei'S were directed to make were manifesily ilesigned to furnisli Materials for some 
nwdifed Legislation, and for making such Changes, Consolidation, and Amendment as 
such Reports might show to lie ne,cessary. 

If Codification had been designed, either with or without the Inquiries directed to be 
made, it would have been so expn'ssed in the Statute, and it seems highly improbable 
fiiat if the Law Commissioners were to be permitted to exercise a Discretion respecting 
the Manner or the Extent of the Legislation to be adoj)te<l, or if they were to have 
Authority to frame a Penal Code which sliouhl supersede every existing System in India, 
that tliey woidd have been exjiressly directed “ from 2'i'nie to Time to suggest such 

Alterations might in their Opinion be beneficially made in the Forms of Judicial 

Procedure, Laws," &c. Surely a Power to suggest Alterations in Law cannot confer a 
Power to subvert or repeal the whole System of Law. 

But it may lie said tliat the Governor General of India in Council must have 
instructed the Law Commissioners to prepare a I’enal Code, such as lias been sub- 
mitted to th(i Govomment, and that the Law Goiuinissiuners have acted in strict Obedience 
to such Instructions 

If this be BO, it will excuse the Law Commissioners for having pursued a Coxatse 
‘♦'liich it should seem was not contemplated by Parliament ; but a Question will tlien 
arise, whether it was competent to the Governor General in Council to give InstructioBJl 
to the Law Commissioners to prepare a Penal Code for all British India. 

The Instructions which the Govenior General in Council could lawfully give seem to 
be plainly expressed in the 63d and 54th Sections of tlie Statute already quoted. Tite 
^Objects of the Law C<3mmiBsioners ore particularly explained in the 68d Clatxse ; and in 
that which follows the Commissionoi^s are directed ^ to follow such Ins^cticna 
** to Researches and Inquiries .to be made, ‘and the Places tq be viSted % : ‘ 







, rmrmoe iq the Otaeefs of IMir Utymmieaion, aa they 
'TOM6 io Tb:$B rac^i^e irom tlie Groveuxior Qeaeral in Oomoil/^ 

" 3^4;' ill!i' »il aatcffo^ladged Itule, tliat whoever the Intention which the MuheiH of a 
ISlatote mtettiihiecl be discoveriHlf it otight to be followed in its Oonstructu^u, in a 
Ootii:^ ecmeonant to Beaaou wd Discretion ; and we are not to presume that the Legis- 
IWbtiTe' of England haa abdicated its Functions or delegated its Powers otlierwise 
aa eacpressed in the plain Language which it lias employed to convey its Moaning. 

" By the 4!3d Section of the Statute under Consideration, very iinporiaiit Powers have 
been conferred on the Governor Oenerjil in CJoimcil, to make Laws and Ilegulations, and 
fiir repealing, amending, or altering any Laws or Regulations then in force^ except as to 
Matters therein-after mentioned ; but by the 5 1 st Section it is provided, that nothing in tlie 
AcJt contained should extend to oflect in any way the Right of Parliaiiieni to make Laws 
l&r the said Territories and for all the liihabit^iiits thereof; imd tln^re is tui exi»resB 
Reservation of a full, complete, and constantly existing Right and Power in Parliament 
to control, supersede, or prevent all Proceedings and Acts whatsoever of the said 
Governor General in Council, or to repeal or alter at any Time any Law or Regulation 
whatsoever made by the said Oovenior General in Council, and in all respects 
to legislate for the said Territories and all the Inhabitants thereof in as full and 
ample a Manner os if that Act had not l^en passed ; and tlio l^tier to enable Pailui- 
ment to exercise at all Times such Right and Power, all Laws and Regulations made 
by the said Governor General in Council were directed lo be txansmiited to England, 
and laid before both Houses of Parliament, in the same Manner as was then by Law 
provided, concerning the Rules and Regulations made by the several • Goveniments 
df India. 


If the 53d and .54ih Sections had not been introduced into the Act it might, j>erhaps 
have Ijeen reasonably contended tlmt the Powei’s conferred by the 43d Section on 
the Governor General in Council would have justified the framing and passing of the 
proposed IVnal Code, subject to the Power of Parliaineut to vary or to rcpt\al it ; but the 
Intention of Parliament, cx])reftsed in the 53d and 5 Hh Sections, manifestly showH that 
an entire Cluuigo vas not intended in ilie J uris])rudcnce fd’ British India, and that the 
Change contemplated was not to be made until tbc Inqiiirit s and Rcsea relies thereby 
directed should ha\e been completed, or until full and complete Inf’ormation should have 
been obtained. 

The Direction that the Re]iorts of the Law Commissioners, with the Ojnnions and 
Resolutions of the Governor General in Council, should be laid lieforc Paib.imeiit, (a« 
alluded to already,) aflords, moreo\cr, the strongest Presumption that Piiiliamcnt reserved 
to itself the Right of determining whether the Suggestions contained in sucJi Reports, 
Or tlie Opinions and Resolutions of the Governor General in C^ouncil tliereon, should or 
should not become the <b*oun<lwork of a Law for British India. 

The Law (commission having been called into existtuice for the special Purposes and 
Objects ])lainly expressed iu the Act, and for no other Purpose, and the Instructions 
which tlie Law Conuuissiuuers were to receive haMiig been limited by Parliament to 
the Objects of the Commission/* it si'ems difKcult to contend vitli Kflcct tliat the 
Governor Genei'al in Council was authorized to instruct the Law Cominissioiici*s to 
prepare the proposed Code 

But if the Power of the Governor General in r^oun(»il shall, for the sake of Argument, 
1)0 admitted, it is difficult to lielievo tliat the Law Commissioners were in faei instructed 
to prepare a Code of Penal Law for all Biitish India, withoirt n^ferenee to the Object*s 
of the ('ommissiou, because, in a Passage of their Letter ahe«i(ly quoted, they have 
declared, “ We trust that your Lordshij> iu Council will not hence infi^r tliat we haM) 
neglected to inquire, as we are commanded to do by Parli.iment, into the present State 
** of that Part of the Law.*' It is deeply to be regretted that the Law (yommissionersj 
instead of thus combating an Inference did not plainly state into what Ihirt of the 
Law they had inquired, and in what particular Manner the Inqiiuy had been made, with 
its Result *, in otlier Words, how they liad dune that which liy Parliament they had been 
commanded to do. 

It is a most remarkable Feature in the Letter from the Law Commissioners to the 
Governor (General in Council, that they have been most particular in exjJaining what 
has 7 }ot been the Groundwork of the proposed Code, — what Systems thay lia\e rejrvtedy 
and what Provisions they have ^\ot adopted, — ^liut that the Public is left to conjecture 
out of what Materials tliis Work has been constructed, — ^liow they have fomi(*d its Ground- 
work, — or how they have raised the Superstructure. 

But even admitting, for the Purpose of conshlcring the Code itself, that all tluat haa 
been directed by Parliament has been substantially <lone, and that the Law Commis- 
sioners have been instructed to prepare a Penal Code which shall sujiersede all the 
Systems which now exist in British India, it may yet be important to inquire, — 

» 1st, — Whether it is expedient, if practicable, at once to change the PenolJurisprudence 
of all British India; 

,^1 — Whether, t^ing into consideration the ninnerous Europeans, Descendants of 

l^vopeans, Hindoos, Hahomedaus, and Paraees,and the Foreigners of every Cotmtrj^ and 
Desdnptdon, noW subject to the British Dominion in India^ and having a due Regard to the 
t. M (^263.) N tt 3 Distinction 
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diiffibriMat Us^ m clilferent Parte of iim Bri^E Teitii^moi^ ii 
Sg^t^ of I^aw ilmi oan or oxigbt to be applicable to ev«ay One ;m oomitoc^ 

. ^Sdi, — Wbjctber the Code which hoH been proposed is likely to prodooe th^ 
wiuch the liaw Coininisaiouers j)i‘ofefcis to expect from it. • 

With respeijt to Expediency, it should seem that the Declaration of Parliament Eli# / 
ah*eady deidded what Legislation is expedient^ and tinder what Circumstances, and^.' 
subject t4» wliat Quaii heat ion, a Cluui^e of Law should be made. Such Lmv as may be 
‘‘ applicable in coimuon to all Uhisses of the Inhabitants, Regard being hod to the|r ‘ 
“ Bights, heelings, and TJsciges," shall Ix' enivcted. No Lfuignage eon express more 
plainly tliat A was not the Intention of the Legislature, — in short, that it was not^ 
expedient, to change tlie ^v^hole Penal Jurisprudence of British India. 

Uu the Seooinl Question, — to <*onsidi;r the P racticahilit y of legislating by One Code for 
the Millions >vhu are suhjtci in India to BritisJi Rule, — it may be necessary to observe aib 
considerable Length te> adv^ert li> many (.Unaimstar Hies which distinguisli the Inhabitantift 
of India from all (jtliej* P(‘opl<‘ on the Kartli, and to examine the Effects produced by 
inmilar Legisl;itioi» in other (Countries ; and if shall be found that tliis System of sweep* 
ing Legishiti(»n lias n(»t jiroduced the Bem‘tits which have been expected even with 
People w}u» Jiav^e long lK»en subject to the same Form of Coverument, and who profess 
tlie same (hied, and that Jiitherto there has been fountl an iidieront Difficulty in framing 
any System of inriticn J^aw, it may w^cll lie doubted wheilicr it be pTaciicedde, if expo^ 
dient, to make Piiial KnactnientB that sliall be deemed equally applicable to eveiy 
Descri])tion ol* P<'rr^on in every Part of British India. 

Wjbh resjieet to tlie ( Vide wliidi has been ]»repared by the Law Commissioners, Bomo 
BomarkuS will be hen^after .sul)mittt‘d, espe<*iaJly on th<i Passage of their Letter to the 
Governor (ieiaa-al in ( Viuncil in wlii(*h tiny exjilain tlicir Beasons for framing 11 lustra- 
tioriM of their l^tdinitious/’ and avow an anxious Desire to limit the Power wliicli Court® 
of Justice fKi.ssess, of putting their own Sensi* <iu the Laws ; and if it sliall appear that 
similar Attempts to sinqiJity (’'riininal C/odes have utterly failed, and that it is no loilfe^er 
cousidtTed ustfnl lo attenqit to render them perfect by the Introduction of all posable 
Cases (which, after all, is deemed an Impossibility), it may be expected that if due 
Besearch an<l Tiapiiiy be yet made tlie Law < Vnnmissionei’s may diHeov(*r in the Systems 
of Penal Law whii'h now pr(‘vail in Britisli India sufficient and sound Materials for 
making sueh Alterations an<l Ainendrnent in this Branch of Jurisprudence as the present 
Eorm of ( )oV(‘ninicnt and tin* (Vinditiou of tlie People may require. 

T1 k'S(‘ O hs<‘j*vat ions, and sueli as may occur fnmx the detail e< I (consideration of tills 
truly important Sub will be offensl without ()rd(T or Arrangement ; but although 
the Remarks may be desultory or inniielhodical, some of them may chance to deserve 
the ( V)iisi<lerntion of tlu* Authorities on whom it will dejiend either to convert tEc 
proposed ( Vuh‘ ijito Law or to udojit some more limited and suitable System of Penal 
LegisJatioJi. 

It has been already r«‘marke<], that the Law Commissioners, instead of explaining from 
wliat Materials they liavi* framed their l>ige->t, have heen particular in <ieiiotilig the 
pnwailing Systems of Law wbieli they liave rejected ; and if they have not discovered 
ill the < Vmdition fif tlu‘ Inbahitants of British India any special Reason for preparing 
and recommending llu' pro]>os(Ml ( Vxh*, it may be useful to recall to triind some of tho 
authoritative* Opinions which liave bc‘eii opjiostsl in Kureijxe to tliis Form of Legislation. 

As it does not appear ty Iiavi* heen initiidisl by Parliament that a (Vide of Penal Law 
shoiihl be pivpared for all India, and as the Jhiblic is uninformed of any particular 
Instrnetions that may bav<‘ b<*en gi\(m to ])U‘pare such a l)igest, the Becomincndatiou 
of siu*h a System of L<*gislatic>n must Ik* found either in its intrinsic Excellence or 
ki the Reasons which Jiave heen assigned for adopting it as particularly suitable to 
Britisli India. 

Indeed it should scsin that, tlu* Rc'sult of local Inquiry, and a Knowledge of Circum- 
stances |K*euIiar to India, eouhl alom* justity tlu* framiJig of the pro]io.sed (‘ode 5 for if the 
intrinsic Kxcellence or Suj)crimjty of (Vuidleatiou Ik* admitted, if the Science of Law- 
making has in truth attaiiu'd to such Perfection tliat a System suited all Baces, 
(Hasses, (‘astes, ami Religions may be framed, without Regard to national Character, qf 
to tlie llaliits, Manners, and Morals of tlu* IVoplc wJio arc to obey, and if another 
Bentliiun t*an construe*! a (Vuh* for Spain, for Russia, or for India, it would seem that t|>C 
Lahouiv of the Law < ‘ommissioTu*ra might, have been dispeusetl with. 

The Public will probably expect some Explanation from the Law < Commissi oneira,— Why 
tJiey ha\e Hdoptt‘d this jiartieular Mod<* of Legislation? — Why they have voluutorily 
attcnqitcd to ])crforin that wJii<*h they admit “is among the most difficult Tasks in whi^ 

“ iho Human Miml crin he eiu]iloyc<l,” and that which Persons “ jilaocd in Circumatauces 
far more Oivoumhle than tiieii*s had attempted with very doubtful Succosb ?”•— wv 
they have m.t luatle tho Jiu[uiri(!N, iU^wourches, and Reports couunaruled by ParliumenttM 
And •why, instead of niiiking SujjfjestionB for the Alteration of the existing 
have pi'opottod ami framed a System fundamentally different ? 


9'" In C o afl rw fttiop «f the Difficulty of the Tuk, ace ft Note ftppeiided to these Obi^rTWtiflnft. 
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qubt^ ; Imti, ixbt-yiHftilMttmditt ti^ ninbemu 
OfltSifbit, and notvithitanding . the Law CommiaHionere cotiaidei* 
A TO hovb no Superiority twer the Penal Law of the other PresidencieB, 

^ i 6t 1^ng digested, yet they say that the Introduetioii of these Regulations 

into'the Territories subject to the Government of Bombay did not produce “ any of the 
u Eflbtts which timid Minds are dispiiseti to anticipate ev(‘n from tlio most resi^onable 
Jand ttttrful Innovations/' and therefore the Law Commissioners have rooommendeti to 
the Oove^nainent of India i5Aai5 which some Persons fnay perhaps consider too daring, 
but which has already been tried at Bombay. 

This, it should seem, is the chief if not the only Reason assigned by the Law Coinmis-^ 
sionen^ for the Adoption of the Code under C^onsiiloration. 

If the ancient Systems of Penal Law wer<‘ a< once superseded by iho Bomlmy (*o(1e (as 
it ifl called), ** without the siimilesi Sign of Discontent among th<' Pt'opU*,” aod if this lie 
the best Reason that can be assigned for trying a similar Ev])enment tlir<ine:}ioiii the 
British Territorieft in India, it may be fit tf> considtr wliether the Absence of DiKcontcnt 
among the People subject to the B<»inbay (government affords any satisfaeloiy Proof 
of the Unsuitableness of the System of Law Vhkdi it superscsled, or of the ITtility, if 
practicable, of framing a Code for all India. Jt would seem that quiet Submission to a 
Law peculiarly, but vniich lias Ijeen found to be most I fn prrff'rfl framed, is not a very 
aound Recommendation for the A<lopiion of a similar Mot/c of legislation; and the 
Submission of the People may be ascribed to ‘‘ timid Minds/' to tln‘ Power of the (lovem-- 
ment, and to the Want of suitable Means for ex])ressing the public Opjuion. 

It appears extiiiordiiiary that the Law (yommissioners havi' not inquired, from Persons 
in the Pi'ovinees subject to the (io\ ernimmt of Bombay, capable of atfording impartial 
Information, respecting the Effect actually produced on the Secairity and Happiness of 
the People by the Aclministration of Penal Justie«‘ in eonfornnty vvith f hese 'Kegula* 
tions ; for, as the Law Commissi oners do not allude to such Inquiry, it may be presumed 
that it hits not been made. If it haci beem aseertaim‘d that the JJoiniiay Digest, so 
Judiciously designed, although inqierfeetly executed, laid wcuked well in promoting the 
Objects of Penal Legislation, might not its Imperfections have been reihediod, or might 
not the Errors detected by the Law (Commissioners Iiave b(*iui eorn'ett*d ( And even if 
the Bombay Digest would not bavt* foi'ined th(‘ CroumUvoik of a (^)dt‘ for all Inciut, 
might it not have been allowed to form the lludiments of a S\stem suitisl to the 
Territories over which the existing Regulations <‘xteml ^ If, in truth, tlu* Law which 
auperseded the ancient Systems was rt^ally acceptable to a n<'wl> -eonqinuHsl Po})uhition, — 
if the Innovation has been welcomed as rt*aioiial>le and usi‘ful, - and if tlu* Peo]>le under 
the Bombay (rovernment have reganbsl tin* new Systimi w'ith l^^tlalHy, — wli\ have 
the Law Commissioners failed to ascertain that which is L»ood, ami to njtH't and correct 
tliat which is otherwise, instead of proposing a Sv^tein fumhinientally diffeient i 

Either the System introduced at Bomlny, subjt‘el t<i Alteration and Amendment, is 
Buitahle to the Ter-iitories over whicli it extends, oi it is not. Jf it is siutabh', and is 
regarded with Partiality, why destroy it? If it be not suiiabh*, or is m>t regardisl with 
Partiality, why should the Failure 4>f an nuj>(*i l<H*t K\]>eriinent at Bonibajy boa Rccom- 
mendatioii to extend One of a similai Natuie to tbe a\ hole of British India i 

Until it shall satisfactorily bi* aseertanaMi that tla^ Laws tnaci(*d for the Btmibay 
Provinces ha^e fulfilled the reasonable Expt etations of tlu* PeojiU*, — that they are 
consonant with public Feeling, and havt* becai volnntai*ily ])nteiTed to tlu* Systems 
which formerly prevailed, — it <*annot b<* fiiiJ.V eont4*nde(i that Submission to Rules 
imposed by CVmquerors is any satisfactory st of the Excel If *ucc of thf* Law, or of 
the Form in which it has been ])roinulgat<*d. 

It sliould also be reniembensl, that the I^irnis of Pro(*eduve in tlu* Provdm*ial (”^ourts 
did not afibrd all the Means of elieiting public 0]>inion in rf‘s|»eet ol’ tlie (7/<nv/<7c>' #t 
Penal Law wliich Proccfbin* alone snpjdif's in (lie (‘onits of Her Majesiv in India as 
Well a« in England On the Imyiortancc of IVocfulure, which sf*i*ms to have lK»<*n trt*ated 
Very lightly by tlu* Law ( V)mmissiunt*i's, Obser\ at ions will piv seiitiy Is* siibinittt*d. 

It appears, therefore, that the only Reason in(*ntioned by tbe Law (.Vuntnissi oners as 
connected with local (_’'ii'cum stances is not sutfuac^nl to ac(*ount for llu*ir lb*<‘omiru ndation 
to enact a Penal Code applicable to all India, and until fin th(*r TnformatifUi shall In* 
obtained those who are acquainted witli the pn'S(*nt ( Viudition of tbe numerous and 
dissimilar luliabitants of this C^umtry may fhmbt whether e\(‘n a ]>lausible Recom- 
mendation has acoompaniful the proposed f)igi*st, or x\hethor tlu* Rf*<isoniug or the 
Work of the Law Commissioners has in any respect refuted tlu* Arguments of many ol 
the most learned JurLsconsults of Europe, who maintain the Impracticability of 
Oodidcatiom ^ 

But it may also be questioned whether any ai*curate Judgment can be fomuxl of the 
Nature or the Provisions of the propos<*d Digest until a Code of Procedure shall he 
'^framed to carry the Penal System into opeixition. This Consifleration, indeed^ pre- 
flupposes the Existence of the Code ; but it slumbl seem that its Vnliu* or its Clraraeter- 
CBiXknot be duly investigated unless it known in what Manner, by what ( Vmrts or 
<lfagistirates, in short, by what Machinery, the Law is to be administered ; and it should 
idso I be a3oei±sii^^ whether tdie People are to haV© any Share in the Administration 
V j. (36$.) Nn4 


of 



a IAm tnoM ei)light<iii«d |(!M)ntuieiiial JuIMk !bw 4iiMllB»$ 'Qiait 
KatioA more deserving of Atteniion than either the lEnlee of Property or‘ tile 

to Crime ; and that both Civil and Oriminal Frooedtire are, ivith re&renee ler 
ithe general Happiness of the People, of much higher Interest than Civil, ContmereiBS, 4tt 
Penal Legislation. 

It is admitted that there is no absolute Necessity for including Procedure in the s<i«n«l 
Code with the Law, and that the French have separated them ; but it seems to be 
considered necessary that the Code of Procedure should at least appear conteniporor 
neottsl^ with^the Law. They may be considered Part ; but, in Systems based on such 
a Principle ^ prevails in the Criminal Courts of France and Germany, Law and 
Procedure seem to l)e insopaniblo ; and therefore, until we are made acquainted with 
the intended Constitutiotis of the Criminal Courts, and with the Machinery by which 
the proposed Code is to be worked in India, it will be premature, if practicable, tO 
examine in detail its Provisions. 

Although the Law Commissioners do not consider it necessaiy that the Penal CodO 
i^ould be suspended until the Code of Procedure shall be framed, and although they 
have avowed an Opinion that the proposed Code may be made Law, at least in tw 
Moftissil, without any considerable Change in the existing Rules of Procedure, this 
Opinion will deserve the greatebt Consideration from the Government of India before 
it shall be adopted, even if the Power be possessed to establish the Code, — a Power 
which, with great Deference, is questioned. 

It is believed that previous Investigation or Trial by Jury does not prevail in the 
Mofiissil Criminal Courts, and that no Portion of the Community, except those whd 
are officially attached to the Courts, can be considered as Cf>-operating in the Kxecutiou 
of Penal Law ; and if this bo so, and if tliis System is to be continued, it appt'ars to 
be indisjjensably necessary iliat the Code of Law and the Code of Procedure should be 
considered together, and not separately. 

It has iH'en observed th.at a Legislator has to consider not only what Punishment 
seems to l^e necessary, but also what People in general consider to be necessary ; and 
in different States of Civilization, when the social Feelings are uncqmUly developed, 
the Sufferings occasioned by the same Punishment may excite different Degrees of 
Pity, apart from the political Circumstances of the Community ; and if tliis be correct, 
should not tho Mode of executing the Law afford to the Peo]do some Means of expressing 
their Ojiinion of its (Character, and must not the Means very much dei>end on th© 
System of Proc<‘dure that may be established { 

* It bhoiild also bo rcinemliered that a Criminal Law can only be carried into effect 
by tlie Assistance of Prosecutors, Witnesses, and (in some European Courts) of Jurymen, 
who, lioing independent of the Government, will not co-oj»erate to compass an End 
which they think jairnicious ; and (liat when Crime of which the Mischief is slight 
is likely to be severely punislied, injured Parties will not prosecute, Witnesses will not 

£ 've Evidence, Jurors will not convict, and Judges will seek to furnish them with 
xcuses for evading the l.iaw. The Lawgiver thus by extreme Severity frustrates 
his own Purpose, and by attempting to inflict too great a Punishment produce^ 
Impunity,* 

The most momentous Const'qucnccs have resulted from rhangos in Procedure, 
especially in Franc-e ; and some of them maybe noticed, for the Purpose of strengthening 
the Opinio.ns that are here submitted touching tliis important Subject. 

According tv the System of Judicature which immediately followed the First 
Revolution in France, a Jiuy of Accusation afforded Protection to Parties charged 
with Offences siniiJar to the Protection which is derived from our Grand Jury, and 
this Change in the Procedure furnished such a Shield to the innocent tliat when ths 
National Convention created the Revolutionary Trihimal it was found necessary to 
liave the Jury of Accusation named by the Tribunal itself, and the Consequences are 
well known. Naiiolenn afterwards contrived, throngJi the Instrumentality of a Committed 
of Legislation, to have the Jury of Aivusation alKilislied. 

Now, BO long as this Institution prevailed, it iiroved highly beneficial in checking 


Ajid controlling the Severity of the Law, and in protecting the innocent ; but afterv 
words, when tho Jtfry of Accusation w<i8 partially chosen, and when it was subsequently 
abolished, the most foai’ful Mischief prevailed in the Administration of Crinuni^ 
J ustice. 

There cannot, thcrcfiiro, be any Doubt that Procedure is of the First Importance ill 
nousidering the Cliaracter of Penal Law, and tlint even mild and equal Laws may be 
rt'ndered severe and oppressive by arbitraiy Procedure. 


* The Law Cominissioners seem to have been aware of the Importance of these ConeideratioiM* 
In a Note on the Subject of Uomicido committed in violent Passion, suddenly provoked, they as8ij|n 
the following Reasons for not treating a Person guilty of such Homicide as a Murderer 
>' would be an highly inexpedient Course,— a Coarse which wmtld slmok the universal peslioftef 
Mankind, and would engage the pubfie Syn^ffay oh SUde of the Ddlnquontt 

''iw* ^ . :".L‘ 



mAi the 

h«^ h^ aii4 ihiu^ of the imporS 

ItjlAW been oal},^ fijKip JPeopte* 

OaiBCS of Felotqr the grwtwt Eductancse h«4 been manifested 
, 1 ^ Ibaw into efTect Frosecutora would not stir. Witnesses withheld their 
Jurors committed pious Pequry ; and in France such Alterations have 
that by the Change of Procedure alone the wliole Penal System hue been 
VaHodf^ snd perhaps tempered, to suit the Feelings of the Nation. 

Tbe Code Penal of 1810 was clxargeable witli an unreasonable Degree of Severity 
f^iiixmghout, and the Consequence was that jfrom the Time the Juries were freely chosoti 
thqjr steadily refused to assist in executing the harsher Fart of the Law, and*a i^erHevering 
Warfare was waged between the Liaw and public Opinion. 

Before the last French Revolution, popular Feeling, tliough backed by the Intelligence 
of the Community, was little attended to ; but within a few Months after the Change of 
Dynasty a new Law was passed, which shall hereafter be particularly noti(*ed, the 
grand l^eature of iSrhich is a ProNosion autlioriising the Juiy to declare the Existence 
of attenuating Circumstances, thereby compelling the Court to relieve tlie Punishment 
a Step, and conferring on it the Option of reducing it two. Thus in France by Procedure 
alou^ a most important Change has been effected in the wliole Organization of the 
Law. 

This Explanation of tlie Importance of Procedure will serve to show that until wo 
know what System the Law Commissioners intend to recommend we cannot sufficiently 
eacamine or estimate the particular Provisions of the Code which has been framed. 

By the foregoing Observations an Attom 2 )t has been made to show that what w^is 
Oontemjdated and commanded by Parliament has not bi'en comjdied witli ; that until 
that should be done it was not intended to legislate by substituting One Law for all 
the Systems which now prevail in India; that the Governor General in Council had 
not legal Power to dispense witli the Directions contained in the Act of Parliament, 
which in fact ha<l created their own Authority ; that the Letter of the Law Commis- 
eioners neither affords sufficient Information nor assigns any sufficient Reason for the 
Adoption of the jiroposed Code ; and that until a Code of Procedure sliall be framed 
the Value or the Character of the Penal Provisions cannot be duly estimated. 

In offering any Suggestions resjiecting the (/ode framed hy the Law (Commissioners 
it is not intended to attempt a (Viticisiu of their Work, or of its Arrangement oi 
particular Provisions ; but it is submitted, that there is an inherent Difficulty in framing 
any Hystem of written Jjuw, — a Difficulty wliieh has not yet b(‘en overcome in any of the 
Si>ecimeus of Legislation hitherto produced by Skill and l>y Labour , that there is 
Keasoii to apprehend that it is imiiraeticable to frame any Digest of Penal Law suitable 
to all the {’’olours, Castes, and (freeds of British India; and that all the Difficulties 
that have been ojijiosed to perfect and jierinaneut Legislation in Euroj)e and America 
abundantly exist in this Country, 

Particular Allusion will bo hereafter made to the “ Definitions and Illustrations 
pontaiiiod in the projKised Code, but chiefly for the Purjiose of showing that the Law 
Commissi on€*ra }>rofess to eutortain Expectations from this Portion of their Labours 
the Fulfilment of vdiich all Experience would seem to contradict. 

The Law (VimmissioTicrs, in their Letter already quoted, observe, that they have 
qompared their Work with the most celebrated Systems of Western Jurisprudence, lis 
far as the scanty Means of Infoimiation which were accessible to them in this Country 
eimbled them so to do ; tluit ihe^ had derived much valuable Assistance from the French 
Code, and from the Dcci.sions of the French C^mrts of Justice on (Questions touching 
the Construction of that Code ; and that tliey had derived Assistance still more valuable 
from the Code of Louisiana jirepared by the late Mr. Livingstone. 

It may therefore bo pi*esumed, that although they they have not chosen any 
System of written Law tis an exact Model, they have been influenced and assisted 
in fraiqing their Digiwt by the Comparison which they have thus acknowledged to 
iiave made. 

The Means of Information on Subjects of Legislation, it is to be lamented ai'e very 
scanty in this Country ; but if they w’^ere more accessible it is not certain that many 
Men can be found in Imlia capable of using such Information to the best Advantage, oi 
who are sufficiently versed in the Science of Law-making, 

Persons who have l>een attentive Readers and Observers of what has In^en written in 
rqspect of Law Reform during the present Century may be enabled to form an Opinion 
4>f a generOfl Nature on tljus important Subject ; Imt to come to a just Conclusion re«ijecting 
"the Advantages of even modified (kidification, much Leisure, Industry, and Patience, an? 
Viiw ponpidenible Information, arc indiKjiensably neees.sary. 

The Term modified has been adopti^d, boi- mse in the Controversy that formerly pre 
VUliiMl ih England Codification was frequently treated as entirely changing the existing 
; Lift IftttCiSiy it Beams to have been considered that codify ing^ or Law-digesting, docs 
||[^piQeaiiwri]^ tativr-motkmg, or ^ven nuiterially aUering, 

“Vlf L»T/^ers» ©Biiecially tliove who are practical, 

i& <tf wmtm the requisite Knowledge on Subjects of Legislation 
: 1^ Ugal iSducatioA raa^ely trowels beyo&d the short Limits of a 



Jraifiiflmflnx 

a iTuriaooiunilt is rather a Professor dt 'J’lirisjprudraoe tKaai a L 
\ias at hk Fingers Ends every Systeikn of Judicial Heta^ihysles, anient and tcidaem'^ 
Inut in England Nineteen Lawyers out of Twenty “have never given a Thought th 
“ Theory of tliat vast Machine of which they are little more than the working Engine^l 
“ who supply the Fuel, and occasiuually perhaps oil the 'Pistons and Axles.” 

For these Boasons it apyiears to be a very bo hi Un<lertaking to offer any decided Opinion 
on tlie momentous Subject of Legi.slation for all British India, and thereftite no Obse^ 
vations that ‘can tend' to imjmgn the Opinion or to depreciate the Work of the LeM 
Comnusaioiiers ought to have Weight unless fotiiuled on Experience or sustiunotl hy 
Authority. 

In order, tlicreforo, <^) form a correct Judgment wliether any Digest of written 
\H likely to be suitalile to British India, it will he necessaiy to consider how far the 



they were constructo<l, or the (Clearness of their Provisions, has rendered the Ocn- 
struetiou of the Coutts leas necessary than fonneily, or has in any Degree diminislKKi 
tlie Aniount of forensie Publications ; whetlicr the Science or Labour of Mr. Livingstone 
enabled him even to up]n'oximaie towards Perfection in Law-making ; and whether from 
the Laliours of Jjaw-makers in our own 0(»untry, in ancient and modern Times, there is 
any just Reason to expect that a System of written Law can be framed for India wldeh 
shall lie exem])t from the Difficulties which Experience in all other Countries lias shown 
to exist 


It D[iay he necessary, in the first instance, to refer to what was written and published 
about the Time of the CVjditication (.Controversy in England ; and it should be remembered 
that tlie Discussion tliere commenced later and terminated sooner tlian on the Continent 
of Europe. Thi^ Works of Beiitham, and the Writings of Park, of Humphreys, and of 
Butler, luid a few CViticisms in the Law and literary JVriodicals of the Time, are all to 
which Access can be readily liad in Imlia ; and as it was not generally known, until the 
Digest c»f the Law (Commission was criticise^l in the News])apers, that a Penal Code Vism 
even in prejiaration for the whole of Britisli India, Works that might have shod Light on 
this imiiortant Sulijeet have not been procui*ed from Europe. 

The Writings of Bentham an* very generally known; but althougli ho hiis many 
Disciples in India, who jirofess to be disposed to ptomoie “ the grefitf‘st Happiness of the 
greatest Number,*’ it may be doubted whether the Law Commissioners luive been 
altogether disposed to imitate the Example that he lias set to liis Followers. It is 
manifest that the Law (Jouinjissiouers liave exhibitt*d a Willingness to see established 
an “ all-compreliensive Code but the Jfationale winch Bentham (in liis Letters to tlie 
Count Torens on the j»ropos(*d JVnal Code delivered in hy the Legislative Committee of 
the Spanish C’ortes in 1H21,) so strongly recommended bus not been interwoven in the 
Code proposed hy the Law ( VunmissioneiH ; yet thi'i Itaiionale was considered by 
Bentham “ tlie most ooiidusive Test of appropriate Aptitude.** 

It will hereafter ho noticed, that the J-iaw Commissiom'rs have adopted One of the 
most remarkable of the Opinions of Bentimm ; but first it may he proper to inqture 
wliat has been attein])ted on the Contin(*nt of Europe to establish clear and permanent 
Systems of Law, and what Degree of Success lias attended the particular Form of 
Legislation which has been chosen by the Law Commissioners. , 

Notwithstanding the Benefit that had been anticipated from tlie Codes Napoleon, it 
has been declared by Mr. Butler, One of our most intelligent Lawyers, lhat tlie ** Pro- 
cedure Civil has completely confounded and ]>aralyzod all tlie Judicature of France 
yet this and the other Codes had been framed by the most enlightened Jurists of the 
Empire; and every Foreign Jurist who has written on the working and the Conse- 
quences of these Codes seems to acknowledge that the present Bulk of the French Law 
is become enormous ; that it immeasiu'ably exceeds the Size of the Codes ; and that it 
is still iiuTcasirig. 

Mr. Tonriiicr (who has published a Translation of Lord Bacon's Universal Law haii 
thus described the French Codes : — The Laws which have been made in France since 
the French Revolution arc only incoherent Heaps of Articles mixed up together ; thsy 
" are Comments, not Exjilanations ; Contradictions, not Repeals ; References, not 
Substitutes.'^ . 

To this it may be ad<led, that in April 1832 the Law which received the Boysl 
Sanction was the Fourth great Experiment in this veiy difficult Department of 
lation which had been tried in France within the lost Fifty Years. 

A Civil Code, a C'Ommcrcial Code, and a Code of Civil Procedure have been 
lyut^not introduced, in the Netherlands ; but the Projects of a Criminal Code sAd 
Procedure have been entirely rejected. Th$6e Codes 
^ ^ of the first Jurists) in the ^ 

m to my, thi* ihby are aU Wov mtlcwm.*' 


' It^Qlg^Ullfttox's of vnodetu fio li^id t>dtb?6 Ixiltn the tusthexo^u^ 

; dotSbr of jB^opft tlmt Imd^ been previously framed ; and he had ^eat and |)eculkT 
in digefiiting liis Work, and in adjusting it to the Condition of a People 
Ckwwraoter, and Condition he was intimately acquainted; yet we 

that 1^0 CommieBionera theinnelves have been under the Neceasity of com- 
bating hi« Opinion on many very important Points. 

Some of the Difficult ies which Mr. Livingstone found to exist in framing “ prccLse 
a^d accuiute Definitions ** will be heretifter noticed. This Task has also l>een attempted 
W the I^aw Commissioners in the proposed Code ; and on their Performance of it some 
Observations will be hereafter submitted. 


When Discussions arose in England respecting the >»eRt Mode of reforming the Law, 
the Opinion of Lord Bacon was quoted for and against Codification. Il was asscHed 
that he had pointed out “ Two Methods of correcting the incongruous and overwhelming 
Mass of Laws ; the one, by improving what exists, by lufiking Alterations and 
Additions ; the otlier, at once by abrogating the old Law, and by creatiiig a new and 
“ uniform System and it was contended by the Advocates I’or Codification, that Lord 
Bacon had recomiiien<led tlie latter Mode, and some of liis A])borism8 were quoted, or 
rather garbled, to support that Position ; but it w’^as afterwards demonstrated that this 
great Mtm had not given his Sanction to the Abrogatirm of the old Law, or to the 
Creation of a new >S^siem. The following (Juotations form Part of what Lord Bacon 
has left us on this very imj>ortant Subject : — 

In all Sciences they are the soundest that keep close to Particulars, imd sure I am 
“ that there are more Doubts that rise upon oiu* Statutes, wl)i(*h are a Text Law, than upon 
the Common Law, which is not a Text Law ; but, however that Question he deier- 
mined, 1 dare not advise to cast ike Law into a ^nrw Alotild. The Work which I 


propound tendeth to ])runing and grafiiTig the Law, and not to pJougljing up and 
graiting it again, for such a Iteniove 1 should hold indeed for a perilous Innovation/' 
Again, in notieiug the jiossible ( S)Tise(|nenees of new-iiiouhlnig ihc Law, and the 
** turning the Judges, ( Vmnselloi*, and Students of Law to School again, and making 
them to seek what they shall hold ami advise as Law%" Lord Bm‘on obs(*rves, if the 
Law were new-moulded into a Text Jmw, Men must be iu»w to l)egiii ; that iS One of 
the Reasons Jorirhirh 1 (hsalloto ih ft Covj'se, But in every Way that I shall now' 
** propound ///c entire Hod tf and Suhsiance of the Lcnv sludL tanain^onltj disrhanfed 
“ of idle and n n /)roftal>le or hnrtfvl Matters^ and iUnsfrafed hjj Outer and other 
J/elps towards the hetU r U nderatanditnf of if and J u<tfpn( nf ther( upon ” 

The Opinion of a Law Beformer of imxlern Times shall next be snbiiuited 

In 1819 Sir James Mackintosh moved for and obtained a (^)Inmitfee (>f tlie House of 


Commons “to consider of so much of the (.Viminal Law as iclaics to C^ajutal Punislmient 
in particular/’ In hi.s SfKwli on that Occasion la* said “ J do not piopose to form a 
“ new Criminal C^kIc. Altogether to aboli''h n System of l^aw admuahle in its Principles, 
“ interwoven in tJie Habits of English IVojJe, and niidei which tiny ha^e long and 
“ happily lived, is a Projposition very remote from my I^otums of Ijegislatioii/’ “ The 
“ mam Point of the Kefonn which I should propose would he to innisfir to the Statute 
“ hook the Improvement 'ivkivli the Wisdom of modern Tf rntb has introduad into the 
“ Practice of (he Law.'* 

These ()]iinions of the best Mode of ixibrming existing Law’s may justify a Belief 
that the Law ComniissioncTs miuht have fi)und sufiicienl Matt'iials in the Laws that 


have long prevailed in Biitish India to hive admitted of their “ ]>runing and 
grafting /’ and that it was nut necessary to “ jilough tip ami grail again,” or, in other 
Words, to new mould the IaIxw ; and it may a<hint ot reasoiialllt* Doubt whether I^aws 
which may he well suited io tlie eontinental Nations of Euro])e, oi to a Nation tluit ha^ 
in a ^eat degree adopted the J nrispnidenee of the (^ountry of which sh<* was a Colony', 
are likely, unless subjected to great Modification, to prcrduce an^" Benefit to India. If 
indeed any Law can be grafted iii the liibiitut ions of the People, subject to Biitish 
Oovomment in this Country, the English Law, as udmiiiisteri'd at the Presidencies, 
seems to lu* tlie most natural Stuck from which the Craft should be taken, especially if 
British Capital and British Sabjects are to be introduced, and tempted to promote the 
Iimrrovement of India. 

Then* seems to he a wide and rational Distinction between Innovation ami Tinprove- 
xneut, although they have Hometimes heiui eonfoumled as nearly synonymous , and theie 
is idso a vast Difl'erence Ixdween the Introduction of an entiic and foreign Body of 
lAws as of absolute Aiitborit}^, /tnd the merely selecting from it such Portions us inu\ 
lae consonant with the general aiul Clmracter of the System into w’hich they mnf 

be infused. But although tlie Adoj>tion of an eat lie new System may not be desirable 
or neo^sary, this is far from lieing a valid Argument against the Adoption of such Rules 
as may modify, coireet, and improve the existing System. 

There are many Substances wliii'h, tak«*n ^one and in loi-ge Quantities, aie very 
** viqlent Poisoxis, and which are neyertheless of great Use and Efficacy in Medicine, 
admini^t^$r^ judgment and Pi’e<«vution^ more especially when combined 
** ynth more inp<Hsmi 'Th? Principle undoubtedly holds good with 
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ib^m li^dded, like Treea which jBouri&h only in mx Atmosphere of a certain Tei^paMbv% 
may not admit of being transplanted into a dljSerent Climate/^ But altbougn 
may not be enabled to transplant or cultivate them all, it is no Reason why they shoi^ 
be all prescribed* . ^ 

The Spirit of il%e foregoing Observations may, it should seem, be applied to Legislatb^^ 
suitable to India ; and although its existing Institutions may not approach to Perfection^ 
it nevertheless may not be wise to impose on the People an entire new Body of Law^ 
for which, from their Education, Habits, and Chai'acter, they are not yet prepared. 

It may have been coiiHidorcd that the Law which is now administered in the Supreme 
Courts of the Presidencies, and wliicli, generally speaking, has been found sufiicient for 
the Population thus located, is in many respects unfit to be transferred to tlie Provinces 
subject to the British (Government ; but, on the other liand, it may be observed, iliat, so 
far as t)ie 4th, 1 0th, 14th, 17tli, 18th, 19th, 24th, luid 2»jth Chapters of the propo^ 
Code can be compreiiended, tlie Penal Law of England applicable to the Subjects of these 
Chapters resj)Hct3vely might, with certain necessary Modifications, be made suitable to 
such of the Indian Provinces as may contain tlie same (JlasKses and Jlescriptions of People 
as usually reside at the Presi<lencieB ; and the Judges of the Provincial Courts, if this 
sliould be done, would find many Facilitie^s in imderstandiiig and lulmiuistering a Law 
to be thus framed, whielj it may be ajjprehended will be denied to tliem if the proposed 
Code sliall become the geiiex-al Law of India. 

It may be urged, that tht^ View taken of the Law to which Europeans and others at 
the Presidencies have been accustomed is too ]>artial, and that the Provisions of the 
j>roposed Code have not lieeii sufficiently studied and considered ; and it may be 
conceded that the Observations now penned are tinctured by individual Feeding, and 
by a Preference for fliat Law the Administration of wliich in India lias been long 
exj'ierienced. Jt is also jiossible that an Impression, which Inis been already avowed, 
respecting the Inutility and Impracticability of Codification, may liave caused the liabours 
of the J-<aw tViininissioners to be viewed with less Kegard than tliey really deseiwe ; but 
with these Acknowledgements a very strong Conviction is entertained and may he 
expressed, that tliese Labours would have been attended with a much better Result if, 
— insteiul of looking to the celebrated Systems of Western Jurisprudence for Information 
ou this important Subject, or from Assistance from tlic French Code, from the Decisions 
of French (courts of Justice on Questions touching the CVmstruction of that CJode, ot 
from the Code of Louisiana, — the J^^aw (knnmissioners had been satisfied with such a 
Syateiii of Law as it is humbly considered might have been framed from the English 
Penal Law, from the existing Regulations of iJie Three Presidencies, and from such 
Information as might hav(^ been collccte<l respecting the Religion, tho Morals, tha 
Character, the Habits, and th(i < yoiiditi(»n of the JVople in the Pr^ivinces. But whether 
any One System of Law (‘ould have been made suitable to all the different Castes, 
(Classes, and Descriptions of Pei’sons in India subjected to British Rule is a Question 
which admits of very considerable l)<mbt. # 

Some of the Reasons avowed by the Law Commisshmers for framing the proposed 
Code will now be notici‘d, and that their Mojming may not be misrepi'csented a further 
Part of their Letter to the Govt^mor General in (\)unci] sliall be quoted. After stating 
that their Reasons for those Provisions which appear to require Explanation or Defence 
would bo found ajiptuided to the Code in tho Form of Notes, they stal/e as follows : 

“ One Peculiarity in tho Manner in which this Code is framed will immediately 
strike your Lordship in Council ; we mean the co])ions Use of Illustrations. These 
“ Illustrations will, we trust, greatly facilitate the TJu<h*rstanding of the Law, and will at 
* the same Time serve as a Defence of the Law. In our Definitions we liave repeatedly 
“ found ourselves under the Necessity of sacrificing Neatness and Perspicuity to Precision, 
“ and of using harsli Expressions which would convey our wliole Meaning, and no more 
** than our whole Meaning, and such Definitions, standing by themselves, might repel 
‘‘ and perjJex the Reader, and would perhaps be fully comprehended only by a few 
Students after long Apjilication ; yet such I)efinitions are found, and must be loundi in 
«« every System of Law which aims at Accuracy ; a Legislator may, if he thinks fit, avoid 
such Definitions, and avoiding thorn he will give a Bmc*other and more attractive 
Appearance to his Workmanship, but in that Ciise ho flinches from a Duty which he 
“ ought to perform, and wliicli somebody must pcrfoim. If this necensaiy hvl mo$t 
“ disagreeabh Work he nnot performed by the Lmvgiver once for all, it mu$t be con* 
8ta)itly performed in a rude and imperfect Mantincr by cve^ry J udye m the JEmmrey 
and will probal^ly he performeA by no Two Judges m '(he same Way. Wo nave 
“ therefore thought it rij^ht not to shrink from the Task of framing these unpleasii^ but 
indispensable Parts ot a Code, and we hope that when each of these Definitijiops is 
• followed by a Collection of Cases, and of Cases which, though at first Sight they appear 
“ to fell under it, do not really fall under it, tlie Definition, and the Reasons wluoh 1 m to 
** the ASloption of it, will be readily understood. * The Illustrations will lead the Mind 
Student through tho same Steps by which the Minds pf thc^ w:ho frft^ed the 
Lav proceeded, and may sometimes show him that a fhsase may ha^a 
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which a Legislator should always have in view, while he is 
•J jiw» { the one that they should be as fiur as possible precise, the other that 

<1? 'Hiiiy shodd be ea^rily understood. To unite Precision and Simjjlicity, in Definitions 
intended to include large Classes of Tilings, and to exclude others veijr siimlar to 
ihany of those which arc includech will often be utterly infipossible. Under such 
fJirenmstances it is not easy to say which is thc^ Wst Course. Thiit a Law, and especially 
•* a Penal Law, should bo drawn in Words which convey no Meaning to the People who 
ore to obey it, is an Evil ; on the other liand, a loosely-worded Law is no T^aw ; and to 
whatever Extent a, Legi&laiuTe usen vague Expre^pio^is, to that Extait it abdicates 
its Functions, and Tcsigiis the Po'fner of inahing Law to (Joinis of Jvbtire** 

On the whole we are inclined to think that tlie best ( 'uurse is that wlu(‘h we have 
^ adopted. Wc have in framing our Delinitions tluiught jirincipally of making them 
** precise, and have not slinink from rugg('d anrl intricate Phraseology when such 
" rhraseology appeared to us to be necessary to Precision. If it ai)peared to us that our 
LangUA'go was likely to perj>lex an ordinary Reader, wo added as many Illuatratifms 
SB we thought necessaiy for the Pur|>osc of explaining it The Definitions and enacting 
Olauscs contain the wliole Law. The Illustrations make nothing I^aw which would 
not be Law without them. They only exliibit the Law in full Action, and show what 
its Effects will be in the Events of common Life/' 

“ Thus the Code will be at once a Statute Book, and a (^dlection of derided Coses The 
^ decided Cases in the (^ode will differ fiom tlie decided Cases in the English Law Books 
in Two most important Points. In the first place our Illustrations are never intended 
to supply any Omission in the written Law, noi do they, even in our Opinion, put a 
" strain on the written Law They aie merely Instanees of the practical Application of 
the written Law to the Affairs of Mankind Secondlg, they are Cases decided, vot by 
^ the Judges, Imt by the Legislature, by those udto male the La'to: and who must Icrio^v, 
Ifnore ceHahdy than any Judge fan kn<tu\ what the Law is which they niean to makef* 
The Pdhner of eonsfrving a Law in Cases in which there 'is any real Reason to doubt 
what the Law is amounts to the Potvc'i of making the Law,*^ ♦ # # ♦ 

The Puhlicaiion of this Collection of Cases decided by Legislative Authority will, 
^ we hope, greatly limit the Power which the Courts of Justice possess of putting their 
own Sense on the Laim. But we are sensible that neither this (>)llection nor any 
otb^a* can be sufficiently extensive to settle every Question which may be laised as to 
the Construction of the Code Such Questions will ct^rtainly arise, and, unless proper 
** Precautions bo token, the Decisions on such Questums v)iU acenmulate until they fomn 
** a Body of Law, of far greater Bulk than that which has been adopted for the Legis- 
" lature/*'^ 

The Law (Jornmissi oners next declaie that “while the Judicial System of British India 
“ shall continue to lie what it now is, consisting of Eight Chief CViurts, each independent 
“ of the others, and each at liberty to put its own ( Nmstructum on the l^aw, there will 
“ inevitably be ui the CoVrsf oj it fere Yeats a large Collection of DecisiovB diametrically 
opposed to (arh other, and all of equal Authority*' The Law Commissionei’s add, 
that “whether the present judicial Organization be retained or not, it is most desirable 
“ that Measures should be ftthn to prevent the written Law from being overlaid by a/n 
** i/ninw7ise Weight of Commi nts and l)et i*>ions'" 

The Suggestions offered to the Goveinoi General in Coimeil by the Law CotniTiisBi oners 
to prevent the written Law from being “ overlaid " will be noticed hereafter ; but at 
present it is proposed to consi<ler such Parts of the Letter last quoted as ])ai*ticularly 
tefer to the “Definitions and Illustiations," the Advantages which the Law Commis- 
sioners profess to respect fi'om the “ Peculiarity in the Manner of constructing their 
Code, and from tlie Publication of their Collection of Ceases decided by Legislative 
Authority. 

TJie Object of the Law Commissionei’s seems to have been by Definitions and by 
Illustrations of Definitions to give to the new Law that Simplicity, (Ueamess, and 
Certainty wliich shall render Construction and analogical Interpretation unnecessary ; 
and firom the Passages quoted which have been underlined it appears that they intend 
to expel from the Penal Jurisdiction of India what has been called by Bentham “ Judge- 
made Law/' * 

If the Law Commissioners have in fact performed what they intended, they have licen 
more successful than the Jjegislators of the Western World ; and without venturing to 
examine any of the Definitions or Illustrations of the Commissioners (except hereafter jn 
the single Instance of Theft), it may be useful to mention some of the Difficulti^ that 
liave hitherto been found opposed to the Attainment of the Two Things whicli the 
" Commissioners think a Legislator should always have in view. 

^ ThO Law Commissioners appear to have been fully aware of the Difficulties with whicli 
ti^^y hiive to contend ; and it should seem that these are Difficulties inseparable fi*om 

— — 

' ' • See the ^Questions have been submitted to the Court of Cassation on the Definition of 
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preci«e imd ijimpW Dofinitiona, aud before tlxe SSxpectaiaotis of the ta^ 
iail^oner», that tlje “iieoasmiry but disagroeable Work"^ yrbich they have perfoiTIued 
prevent the Performance of it *4>y dudgeH in a rudo aud imperfect Mauneij^ a 
be considered, the Opinions of Bentlumx on this particular Subject will be notaoed> ti 
Miscliief of wliich he also proposed to rome<iy by Codification, 

Ho maintained that all the Faults, all the A^bomfliationsof English Jurisprudence, arose 
fr<nn Law having been made by .fudges instead of Legislators ; that it was the Business 
<»f Judges only to pronounce the L«w whicli Legislators concerted; that a Text Law 
might and should be framed, in which saving the neeessfiry Allowance fur Hiuuan 
Weakness, Cdaa tJmf could prtnetd U^df should itself unnoticed or un*jpv<h 

vi (led for'* 

Now, others who liavc^ wiitten on this Subject have called to mind that Seventy Tears 
before Mr. Bcnthtim published his OpinioTis, Frederick the Great of Prussia had made the 
like Discovery of tlie ill Condition of t}u» Law, and had not only projected but executed 
the Remedy projMised by Mr. lh*nihain, and with the same Aniinathy to J udge’^uide 
Lau\ and tlie same Belief in (he All-sutHeicncy of Ligislator-mfiaa Law. The express 
Directions of Kiedcrick w(tc, ‘‘ (hal his new ()ode might bo simple, popular, and 30 
“ coin])l(dc that the Judges might find in a precise Text of Law the Decisions of each 
individual t^ase,’" and “ His Majesty prohibited oil oualot/iral Interpretation by t/ta 
‘‘ Judfjrs of the Rules eonfoined io the Code, and ordered that in eve in/ Case for 
^ which th( Code did not proridi, Ajijil icutio'n should he oroide to the Legislative 
“ A uthfo Ity," 

fSometliing very like tlie C^mclusifui of what is hist quoted seems to be suggested by 
tlie Law ( V >111 missi oncers, as will be shown heH‘aftcr 

Now (lit* Prussian Project, “ t hough baclvtsl with all tho Ac/af of Fredericks Reign., 

‘ terminated its Existence in less than Tliirty Years, and the First Step that accompanied 
the Publication of the new Prussian CVkIc was the Itestorution to the Judges of the 
“ Right of iif(( rprcilng the TjOic,*' » 

By the System establislied in France in 1791 a .Jcrdousy of Judges ami Judge-iuada 
Jiuw, and of the exaggeiated Evil of a disci etiouaiy Punishment, was exhibited; tJie 
Duration of the Punishment to b(‘ a]>|>liod to eadi Oflenee was regulated with an exivct 
Precision ; ami it was directed that afiei tlu^ Decldiatioii of Uie .Tujy, Functions of the 
Judges should be restiieted to f iu' ^lu‘clianieal Aj)pIieution of the Law. 

Nt)W, ah hough nothing sliort of positive Necessity lia<] in France been thought 
sufUeient to <*xeuse the Legislaloi for devolving any Portion of his ])eeuliar Province, the 
Fi\ation of PimislinKUit, iveii on the Judges, yet by the new Law to wjiicli Allusion 
Uh 3 l>een made the Fixation of PniiisJiment is now devolved on pojiular Feeling. 

Before the Period last itdeired to, tlie talented J urists who composed the Project of the 
( Vwle Napohs)!) in thvir J)ls<ouis prdnuinoire^ exposis] in the most eloquent and pro-* 
ioumi Manner “Me Al/fh/rdity of bupposnig that a Body of L((ws could he framed 
“ whhh would prarith for oH jHtssibh (^osis.ond at the same 2' i me be understood by 
" the Unrest Cifiztu,* amPtlny boldly deelansl that tlie Details of Law must necessarily 
be alMUidomsl to the Einjiin* of Usage, the Discussions of the learned, and to the 
Decision of tlie .liulgcH ” 

Tlie must intelligent and jilulosopliieal Jurists of Genuany, of Holland, of Belgium, of 
Switzerland, and of Russia have Iuh.*!! engaged almost unecaisingly in some or other of 
these (Jouutiies, for Half a (%‘ntuiy, on tln‘ ( V>nstnietion, DiBcusshm, and Reeonstruptioii 
of (^o<l(^s , ‘and One of I lie greatc'sl 1 ) dll t ultiea they have hijid to encounter has been, “to 
“ <lrl)\y the Luk* between the n speetive Furud ions of Legislatotflkon the one hand, aU(l 
JudJCuU JurHprudence on tlie olluT and it is aflirined by an able public Writer, “ tlmt 
^ in the Result of all that Dis<ius«,ion and Expeimnee those (Jodes liad ultimately fallen 
“ *iute tnost Disesteem which attemjded most to supplant the Functions of the Judges, 

“ «:nd*,to antiei[>ate the iJetails of Ap])lieation.” 

Cien(‘ial Rules,” said Lord Mansfield, are wisely establislied for attaining Justice 
“ wftli Ease, Ou'tainty, and J)esj)al<li , but the gn*at End of them being to do JustieCr 
“ thedJouii arc to set that it is iralty otta ! tied.*' Jn a well-written Life of this grea]t 
^ Judge the Autlior hastliiLs ex|)reHsed Iiimself “As no Body^ of Laws, however exceii6l6!si{it 
and however copious, can possiljy fotesee or^pjovide for the eouiitless Variety of 
V Oireumstanees that are to lx* made the Oceasitms of IJtigation, eveiy Judge iuU3t 
“ of Necessity bo more or l(‘ss fn^quontly oldiged to take upon himself in some degree 
“ the Gflieo of J^egislator, and this Duty Lord Mansfield was calhsl ujion to perform far 
oftener than any Magistrate who lias presided in the English Courts/" v 

The latter Obsei vations will tend to show that in England it 1ms not been con&idei^d 
necessary to resort to legislative Authority wlien any Doubt has been entertained of tJ;ie 
Law, as seems to be recommejulod by tlie Law Commissioners, or that the Legislatui^e 
should from Time to Time be invoked “ to limit the Authority which Courts of <^u3tice 
of puttipg their owii Sense on the Laws.” ^ 

jStoxm of the most remarkable luafetnces that hiwe heon exporienped Ju Englfi^ 
flhowfrig the Difficulties of fcaaning Law tiiat* i$ likely to have prempt^ 
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atoi^ as expressing obsdntely or imperfectly the Natiire of the Events 
viHbich are to create the Dutieii hnpoHed by it, or the Extent of such 
_ ^ mck^ by the mere Oiroumatance of their changing the estahlhhed 

^ peculiar and very obstinate Class of Difficulties. 

' Difficulties have bcou frequently experienced on the Continent of Europe, and 
ha^ve occupied the Attention of Jurist^, especially in France ; althougli in England little 
Jl^tention seems to have been hitherto <lirected to this Ouisequenee, of Liinovating on a 
innnpi^hensive Scale- 

It should seem that One of the jmncipal Diffu'ulties likely tf) attend a T^aw will 
bo, the Loss of the important Advantages derivable from tli(‘ Decisions and Wisdom of 
other Judges who have had to deal with similar Law and Facts, and wliose Hcasoning 
generally will assist in the Appln^atlon of Pxiuciples to kindre«l Crises* ^ and if tlie 
proposed Code shall pass into a Law it may be confidently prt*dicted that, although iK 
Provisions may prevent the written Law from laing overlaid hg an imnaniHP Weight 
of Com/ment ami Dochione^" the References recommended to he made to the Law 
Commissioners, if that Commission sliall bc‘ a permanent Bod>, to solve the Doubts enter- 
tained by Judges on Questions of Construction, will afford to that (Commission abundant 
Employment. 

Borne of the many Instances in which Legislators in England have failed to 
accomplish tliat wliich to some has ajipeurcMl most easy, but which, in the CpinM/ii 
of others, all Expericnc‘c prov^es impracticable, shall now b<^ adducted 

It ia a well-known Fact that the Statute J^aw of England has bcetL the Subject oi 
much more Doubt, and has been f(»uiid inucli more diffi(*ult to settle l)y Decisions, than 
the Common Liiw ; witness the Statute of P'’nnids, said to liave been clrauii by the best 
X^awyera of the Day, and the innumerable (^lu^stions that have arisen on the Construc- 
tion i){ each of its Sections. 

If the most studied PoHions of the new Baukru))( Act, passcsl in iSS-i, on which an 
unusual Amount f)f Skill and Labour was bestowed, shall Ix^ nderred to, it will be found 
that this Statute lias also given rise to nnieh l>itfi(*ulty of ( Vmstruciion It moroovei 
contained an important and nppalling stria (mat hillieulty, which, it is l)ebeved, had 
never presented itself to the Minds of Lawyers either in or out of the Houses of Parliiw 
ment. The Consequence has been, that “it has been mcessary to obbiin a Judicial 
“ Decision u])Ou almost every (^ase which has occnn'tsl m whieli tin' Provisions of the 
“ new Act have come in contact witli the (\)inbinntion ])roduee<l under the old Laws, m 
determining the Applicability of the foniier'’ The Mass of (Vinfiision and, as it is 
termed, “arbitrary Decision," wliich has accumulated on the transitive Operation of this 
Act, will be found in numerous Reports of <leeid<Hl (^ascs 

Again, however, it may be usserte<l, that Language |>erf(*ctly exclusive of Doubt should 
be employed in written Law. It has been found that Lord Tent/ciden was unable to frame 
an Enactment of Eight or Ten Lines witliout leaving tlie Meaning open to a Multitude 
of Doubts ; and yet without this Knactiueiit the Statut<‘ of Idmitations might have 
been repealed by Judicial ( Vuist ructions. ^ 

After these Instances, it is scarc<dy jiossibk^ to question the Opinion of Lord Boi^on, 
wbo has declared that there is sonu^tliing in the Nature of Language, or some esBentinl 
inherent Difficulty in Law-ii#kking, which lenders Imperfection inevitable. 

It may be urged, however, that the Instane(*s a<lduced ajqdy to the Uloil Branch of the 
Law ; but what wju^ done about the Time of the (Consolidation of tlie Criininal Law of 
England by Sir Robert Peel and Lord Lansdowuie should l»e borne* in mind ; ami if what 
the Law (.^fAfimissionei« say is yet reepiiTed to be done't^o reform that Law shall lie con- 
iddered, it will be aIBhitted that similar Difficulties Jire opjioscd to the mpking of 
Criminal Text Law. * • 

In 1827, when Bvr Robert Peel introduced the Bills which afterwanls became the 
7 & 8 Qeofge IV. c. 27, 28, 29, 30, arid 31, he stated that they had all been subrnitterl 
to the tlien Chief Justice of the King’s Bench, to Mr. Justice Bailey, Mi* Justice Holroyd, 
Mr. Justice Burrough, Mr. Justice (.lazalee, and to Mr Baron Hulloch, and it has been 
CiOiffidently stated that there was scar(*ely a (lause in the Draft of these Bills which Jiad 
not undergone some sort of Amendment by Lord Tenterden Sir Rfibert Peel then 
that it liad been his gooil Fortune to profit by the willing ABsistanco of Mbun 
wlio- yielded to none in respect of general Acquirements, of profound Knowledge in Prin- 
ciples of Law, or to Experience in its Practice , that lie owed the Pivparation of tliest* 
Bills to those Gentlemen by whose Labour and Skill the Jury At*t liad lieen prepared, 
and to Mr. Qregson, a Barrister of higli Eminence on the NoriJiem Circuit ; that tlie 
BUls had been submittc'd to the (^hiof Justice ami to the other Judges (who have been 
named); and that in the ProfosHion of the Law generally he ^ had found the utmosl 
Readifiess to co-operate in the Work which he Imd undertaken. 

• General Rules ^aki never be laid down accurately at first ; Experience only can point oat 
tbsir proper CjjiiialiticfltioAa^ Exceptions, and relative Bearings, 48.^ Experience wo possess in tlie 
Voltttiaes of jndicibl Gf)*MWversiO» to which the unwritten System^ has given Birth If the Mode 
tho Qoaiity ti^Fijeeduhsa or settled Interpretation is lost 
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101^ show that he was persuaded that much had been aeeomplisfaad JMv 
il^eed with the Design of framing a netr; Code or Bigeat, but to mitigate, 

^atuend, and consolidate the ancient iitw of the Cjand. 

If it Hliall be admitted tliat what was then done was not done rashly or ntiddlfi^dSl^^ 
|ind if at the Period when Lord Brougham intnisteil tlie Task of Ccmsolidation to the 
Criminal haw OommiHsioners, Nine TctiUm of Jlie pmctica^lly operative Part of the 
Criuiiiml Statute Law of England had Ixien alreiuly consolidated (as has been asseiied)^ 
may not unlcarnexi Persons be sui'jirised by the »Statement in the Letter of the I-iaw Com- 
inissionc^rs, tliat this artiiieial and complicated System lias l>een proiiouncod by a 
‘‘ Commission comjK).scd of able and learned English I-<iiwyers to be so defective that it 
“ can be reformed only by being entindy taken to pieces and reconstructed*'^ 

Surely, if this C>pinion be well fonmled, — the System of Penal Jurisprudenoe in Eng* 
land is so defective, and so incapable of being amended or reformed, — and if it cannot 
afford jiny Aid in h‘gislating for the Peojde of India, tlic Wisdom and La bom of our An* 
ccstors, and th<‘ Talent and Industry of all inodei'ii Legislators and Jurists, liave been singu* 
larly deficient and nusa[)plied , and if tbiin^ be some essential inherent Difficulty in liaw- 
niaking wliicdi makes IirijM'rfectiuii inevitable, it may be appnihendod tliat even the Law 
CoimiiiHsioinn’s ha\e not performed their Work so as to render Beconstruction of their 
0o( le u n n ecess^iry 

It would be idh^ to offer any Eulogiuin on tlie English Oiminal Law, which eminent Juris* 
consults liave ])ix»nounced to be “ i emarluxble for Ix'ing simple without being voluminous 
in Bulk," and of wliich Sir Janies Macldniosh has spoken in Language ali*6a,<ly quoted ; 
but, lioW(‘V'er (his Law may have lami repudiated by the Law CVimmissioners as unfit to 
be adoj>ted, eif her as a Modtd or for Seleciuni, it is believed that there are not many 
English Lawyers who consider if (o bo so <iele(*ti\e that it can bo reforiiicd only by being 
entirely taken to pieces and reconstructed. 

Th(* vast Difliculty that exists in di awing the Line between Functions of Legislative 
and Ju<li(*ial J iirisjirudenee must have been perceived from the previous Observational, 
and wbatev(n* Belief the Law ( ‘(>mniission(‘rs miij have formed on the Subject, and, how* 
ever tliey may have aimed to perlonii a Work whi(*li otherwise woidd ]>e imjiorfectly 
performed," it Is apprehended that the Public will be satisfied that Details of Ljiw 
must bt‘ left to Usage, to the DiseiissioiLS of the learn(»d, and to the Decisions of the 
tJinlgea. 

The CoTise(|uenees which are likidj' to follow from the Beporbs and References which 
the Low (^nuinissioners have recommended to be made to tlie Legislative Council, and 
l>y lliem to tbe Law Oommissioners, in order that the written Law may be relieved 
from bedng overlaid by an iinmmise Weight of Comment and Autliority,” may bo anti- 
cipated. Tlie Reports recommended to la mad(^ by the Judges to their official Superiors 
toiitdiing Doubts on Questions of Ctmstnieiion, and wliich, if not al>solutely “ lULreason* 
able," are td be jx^ricKlie^ll}' rejKulisl by tlu^ liigh Judifdal Authorities to the Legislature, 
and th(ui refeiTcd for Examination to th(‘ Tiaw Commission, will not only occupy the 
complete Attention of the most learni*d and industrious Body that can be chosen, as long 
its the proposed Law shall prevail, but the A<hlitions that must Ik* imule to the Code, if 
tlie Suggt‘stions of the (\)nimissj(mers shall be adopted, will very soon exceed in Bulk the 
Code itself, with its Explanation, Illustrations, and Notes. 

It is also desei'virig of Remaik, that Questions that may arise are not intended to be 
reported to the Government, if ohnitushj int na^onahlv,'' Now, to determine on tliis 
Rt*a son ableness or Unreasonableness, sonu* eom])etent Authority of an apf)ellate Nature 
must be ereate<l and exercised, and Doubts may l>e entertaineil of the Necessity or Expe- 
diency of eonvei'ting the Law (Vmmiissioneis into a permanent Court of dervter 
ft»r construing and deciding diflienlt* Quest ions of Laws, 

The general Remarks tliat have been submitte<l may afford some Ex}danatlon of the 
Diffieulties w hi(*h 'the Law CoiiiiiiissiomM*s ha\e ha<l to encounter in [lerfoniviiig their 
Task ; and it is eoTi(‘i‘ivc‘d tliat the nnnarkable Jnstanees of Failiii-c in Legislation which 
have been adduce<l may justily a Beli<*f that the Advantages proft‘Sfte<l to be expected 
from the proposed f\>de are not likely to be fully realiy.e<l. It will, liowever, lie Con- 
solatory to the Law (\numissioiiers to tiiul, that if tliey have failed the}^ have &iled in 
comnioii with Legislatm*s, ancient and modem, uf tin* most enlightened Nations, 

It is now pro])0863d to offer a few Observations on tliat Part of the Letter of the Law 
Commissioners ab‘eady quoted wliich relates to the “ Dotinitions " which they have 
fi'ained, their Objects in framing tlieiii, and the Illustrations of the Definitions, and to 
show that this Mode of Legislation is no longer lield in general Estimation," 

The (Joinmissioners admit that “to unite Precision and Hlmjilh'ity in Definitions 
“ iniende<l to include large Classes of Tilings, and to exclude others very similar 'to 
many of those which arc included, will often be utterly impossible/' UniJer tbfao 
Ciroumstiinces they add, “ it is not easy to say what is the best Course /' but thoy 
point to the great Evil, which seems to be ever present to their Mind, ami whicti Si'ey 
apprehend, from a loosely -worded Law, and remark that, “to wlmtever Extent 
latute uses vague Expressions, to that Extent it abdicates its FoxKitio^a^ mA 
^ the Power of making Law to the Comts of Justicij/^ ^ ‘ ^ 


f % ^ iHbibb^tttve beeti irttopo^beed into Obdos r^Ating to the Criino 

Ttoft wiU ieJrtWkfter noticed, ob Ulufettrating tko Subjdcfc now under iJcjiiHideratioii ; 
und tUb JSenttooxtte of ieamod Porsouft, on the infiupemble Difficulty of oonstruetuig 
*Pe6xi.itiom «o a« to ensure Clearness^ Precision, and Oertaiuty, Khali also be ineutiinied 
The Oriniinal Law Comniissiouens in England, in their First Repoit, have explaiued 
tbto Difficulty, and have exhibited a Sjieeimen of the Mode hy which t/un/ propose t.o 
. with it. They avow that tliey conceive it to be the principal ObjiH^t of a J)ig<‘st, 
** by j>re»oribing a certain tuid jdain Rule, to do away with tlu^ Neivssity of balaneiiij^ 
legal Authorities;" but tliey afU^rwards admit “that many j^em'ial JJrp' tuitions, as 
well ancient as modern, of particular Otfeiices, are tf> bt‘ found in tJie books, and that 
“ JJefi^aitionn freqarntri/ ieiid to ihrou) inio (Jonirovcy^t^ rathf r thitu i<* JLr thy 

“ Li/niits of Ojfev^eyH iHnyh tki\q jiyofetiH to tlyjhte,'* 

To the Code of Mr. Livingstone he has aiiiiexe<l a Rook of “ Dotinitions, ’ the great 
“ Utility (says he) of this Part of the System is <>bvioiis, ]>rovided it has lussi eKCeuted 
“ with the iieceKsary Prychioo, It is that Part which lias been found tlu* most dilVe 
“ cult. I'ke vhONi infynse A/)pt iratioa v/v/k murHsan/ to itrjhiy Tynas thy )ii,o^/ aoH im>nl tf 
“ VAtedy but to whh^h many of those who employed them affixed Idtvis more oi h^ss 
“ materially different. This Ditlioulty has ineri*ase<l b^ the Nature of the LanjL»uag 4 ‘, 
which very frecpieiitly does not nflbrd 'Fenns siitiicientl> precise* to avoiel Difiiculiy 
“ oven in the Periphrase use<l in the* Definitions, .so ihot ht ooitnf / u* < s / hare hn o 
“ •H/mler thy NyryxHity t>f tlyfh^i mj ihrWoyitf^ vinf}totf<(t to y i fttm n othrys , ami in order 
“ to approach nearer to that ( VrtaLiity, so neet‘ssar> in all Law s, ifconrse* has hemi had 
“ to ( /orollaries, Kvnmjdes, and Illustrations, as well in lla* l><»dy of tlie Laws as in iho 
“ gi’eat Rook of Definitions. This is also ,a new Feature^ in L(‘^islation, ami, like many 
others that luni not received the* Sanctiem of F\p(*f‘i(*ncc, it w^as made* the Subjeed 4>f 
“ Molioitous Reflection bcfoi‘t» it was aeioptesl 

In a Work puhlisheel b> M Rossi (wlio stands in the* First Rank e>rrJmliciaJ AVritt*rK 
on the (^)ntinenti of Europe*) on tlie* Sid^ject o\' Ityji a }t itms^ tin* Ibllowing Passages will 
be found which ])oint<s1 to tlu* Diffienilty whie*li Mr Livingstom* ae*know le*dge‘s to liave 
experienced. 

After making certain ( )bst‘rvntions on the* r<‘\ oiling and iiielcce‘nt E\jeressions 
contained in some* Ijaw^s, M Rossi savs, " iliest* are* not Liu* \'u*cs of Rcil.udion most 
“ to be* fmreel at ]>rescnt ," ami tlien proe*c<»els thus ‘ lint (lu* more the* Mind is ele‘\e» 
lofied, the* nuu’e* Forev and Vigour it ae*epiirt*s, ami tlie* gn*ait*i is its 1\*ml(*ney tei 
“ generalize, to colieet a (^r«*wel of ]»art u*ular Facts under tlu* s.enu* ge lu'j'ul Law, to 
“ ej*))yyfiH thy (jyoyyothiiiion t)ff soniy Word^ uh!<h if/>/yoy fitlfd jot iothiuntmj yri yq 
“ thiifff. lirnrr the Danger e»f falling iid ei Vagiie*ness ami ( >bse*unty , lu*nci* the nu‘ta- 
“ pliysical Kxpressieins place‘d in Law^s, tylfhotii Kthdimj Uuit. trvn sc/ 7 u>sm /7 ///c,sc 
“ jUxpyysHhotH to he jnst nod pyyrtsy to ttooisffrys^ tin q o'iodd nyiu y In so fht //e s 
“ of thy foho li<(ry tolboral Ha no } ni< th ( t no! Vnuiss os iht Mon niio 

“ ymplopti fhym, Tlu*st‘ Formula*, w]}u*h are hut Results placed in a Law w Ju'ie tlie\ 
“ are preceeleel by iiotliing inLroeluctor\ or «‘Vj>lanatorv of l]u‘m, aie* tbi tin* Public 
“ merely Avliat Algelu'aic Formula* an* for a Man d4‘stiliiie‘ of Matliematu* Knowdl*elg^^ 
“ Will he eeiinjirchend the* Formula* be‘caus4* lu* km»ws tin* Li‘tte*is of* the Al|)habet ^ — 
“ because he* km>\v*s how to reael s! — because he* e*\f)re*sse*s good Se*nsc, ami 4*\en, if > ou 
“ like it, a cousiele*rahle* t^)uantitv eif 'l'ale*nt < Ought we* to be* surprist‘d tliat, in folleiw- 
“ ing such a Mejele, lnnrt> of o diuofyyon \ Ih dortlon oyc o/y/rnbo'//, above* all, wlu‘n we* 
“ know how iiu]>erfect ami little* faiudiai ti> tlu* Mass is flu* laingiiagc of the S<*ieiices, 
“ moral as well as political, how it abounels in Teims \agne*, e*epii\ocak and suscep 
“ tible e>f Ke*veral Signiliejatiems C 

“ Now < \)mmoii Sense has spoken iK^forc tlu* Lcgislatiii-e*. It lias see*n Me*n in posscssie^n, 
“ with evil Designs, of tlu* l*ropcrty of e»tlu*rs, ami d has e'jilleil tlu‘m d'liu‘\e‘v. It has 
“ Keen Men deprive their Fellow s eif Lih*, it lia.s caJh*el tlu*m MurelcH*rs, ami it has never 
“ coiifeiuneled with iliem either himwhe> kills an Aggiessoi tt» elcK'iul his own Life, or 
“ him who kills an Animal. What is Theft ^ What is Murd<*i f All the* W oi Id kimw's. 
“ PUice a Dyfinilion insiyod, the j/yrtft( y P<iyt (f (ht l*nhtl( }rllJ no tomfcy kmnr mhol 
“ you (try tolldio/ ohonf ; and if, as tt» many ()irt*nces, tlu*i(* t‘xists (^ul^usle)u iu the* 
“ Notions and Language of tlu* Public, //v* tto not htatitify to < lonyy it <m the Mottufot 
“ turerH of thy Lo tn'<, wbei have eonfoumh*el leleas by tlu*ir Di.stiiu*! ieuis ami arbitraiy 
“ (HassificatiemH, — irlm Ittt rr dvsn'yd to ryraty l>yp n It lon'^, Insfytot f)j rttTfmq/ (hyno - to 
“ invent, instead eif e»b.serving, — tei create* Symptoms, instt*ael <»f legidating existing Faeds. 
“ It is odd to see^ Legislate>rs gravely gi\ing tlu* De*finition of Aelulte*rN , and of some- 
“ thing weu’se still. Te) what eneW To the (*iul of explaining their Thoughts. Rift 
“ why, in H}>enking of Jlorse-stealing, not give tlu* De*iinition of Horse*, lu s]u*idving ot 
“ Murdtirs committed wdili Frenieditatieui in <*oUl Bhnul wilfully, why not ehdine the*se 
“ ExpresKjonH ? Lastly, why not tltfine eoyh oj' thy Woyth of ^fvhlch the l)yjt nltdtn /s 
“ ctymmoHedy and so on? 

” There is then n Point %vhen it is necessary to stoji , w here this Explanation undei* 
the Form of Definition would be no mc)re than a Means of reiidt*ring obscure* ami 
“ tumartain that which is cleat* and certain of itself. v^Uy not a}>ply thrsy Ohstr- 

vations even, to the Definition trf t/ie Offence ? Why establish the N(x*yssUy foy /tyjind 
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t/km» iM gmoiviJr.^md ^ctbmlvte .Zifctti*?'- 'Wh«t' i»'th«'Oo!fiftite^ 

Obsiervin^dCYiij^ ? Thxt ih4>A*6 w w> 

aUmdi/vely the aiStuaJ Ht.at© of Thiu^tc^, and follow/ acc6rdin|£r 

Method wliicli in the dltftM'eut (kses is tlia most lit t^^ givo all tlie ntWKsary 

and l^reciwion of tluj Law/* 

TJu>s<i Kiiia:n*k8 and (ij^uotaiiiais resiK^cting tho Difficulty of framing Dofiiiitiond/^ 
after haviag ] mriieularly (jOTiHulcrcd all that the Jjaw ( ’oinmi.ssioii(»rs have written on 
this Siihic^c.i, and tjspeehilly ibe Kiivst < *lij\}>t.4*r ol‘ ilnnr (lode, v/Jiicii eontaius genenvl 
Kvpl.mations relating to tln‘ 1 )elii(uli«»iis of Oltonces^ ‘‘Penal PnAisions," lllnstrationS 
<A : Miili Definitions t»r Penal “ Ih-ovisi<ii».s/* and “ gx'iicral KN<‘e]>lions, ' iM^sjjeotively seem 
to lead to <>m? ('ouclusion. wlii(;Ji joay he ex])jH‘ssed, v\'ith a‘ little Variation, in Language 
\vhio,li has heen aj)plied to tJie “ l)e{initions and Illustrations ’' eontained in the (Vide 
Louisiana-, 

With the A«iiniratl<»n (»f the Ahilities of tli.‘ i^aw ( ^onimissiomTH, “many of 

“ Deifinitioii ^ that hav'e been used will ratlier tend to ohs(nire than f.o ehicidatc the 
“ jiroposed t^odv^ ; and tia* very Attempt is hnmdet^l on a. radical M iseoTii;e])tion of the 
Duty of‘ lja,\VMyd<<‘r.s, and the Degrees of CJ earn ess a.ttainahle hy tliein 
Idu** Illustraf-ions used hy Mr. Livingstoia^ are liowevau* in Korin and in Substance 
very nnlike tla* Illustrations oi‘ the haw' ( ^uainissioncrs ; and, if (iorreetly eoniprtdiended, 
t.ln/ latter do not appear to he e.a.leuhi ted either lo Iheililate ilu‘ IJndt'rstaiiding of the 
Law or to starve as a Defene.e of it. 

The Difficulty, i1 not, the linpraet iciahility, of t his Mo<h' t)i* Legislatioti, may he further 
iadicadAHl hy advert.ing to wlial lias Ikhui <ione and rettoiriineiKhd in Kngiand respeetting 
tiie (.h*inie. oi* Tludt. which is i‘inhi*aced by (lie Dili ( diapdr t)f flic ]>ro]ioscd (’isle; and 
till*, Remarks ami Lfiiotations wliieh sliaJl he siihiniitt'd relating to this ( >1fenee will fend 
to sIkov tliiit- it is almost, impt>.ssil)l<‘ t(» iVame I >t*linitf ons or to establish e<o•/^f7/>^ BuleS 
a, ml sp/v ////' lAuiahies siitliciiait to <l<dA‘r Mankind from the, (^>mmission of Crime. 

When Sir [voherl Peel, on ( i.e < a;('asioii already reti rr'd t.«', proposed to consolidate 
and amend the (hiininal l^aw, he is rc'p^n'ted to liave spoken as follows with reference to 
the Pill »‘elating to Theft. “ I selecd, t he Laws relating lo Tiieft, in I he iir'st instam^e, 

' hc(:aUNt‘ I eonsi<h'r tlu' (.rime of d'liefi to etmstii.utt* l.lu‘ most, impoi-tant (Mass of Crime. 
“ Th(‘n’ are Acts no doubt <h‘ mu<*li greatei- .'lalignity, of a much inoi*e at-rocious 
“ (diameter, (Jiaii t.Iai A(*t of Robfierv ; l»u(, looking t-o iLi' ( 'ommitt.als and (.km- 

“ vietions for any other S]>e{‘i<‘.; of ( )tfene<‘s, t.lua-e can l>e no <^)nesi,lon <(f its ]>aritmouut 
‘ ImportaniH' in tli<‘ (^atalogui* of ( Xfenees against. S< eiety : and </’ ihr /yo e’s refidi'th/ to 
“ ihin (f/ffys (if Offi'm'r con Itc si in jit i fiat , o in! nnifal into ihir 'fcc yjtjffi have 

“ fiKuh' (( mast noth ri(fl AdvitiHc imrnrits ifu iircismu ofnnr (Jnnnvof Siottfic Jvf'fv/' 
After iiot.iidng the (himiua! Iv.e{nnis for iMighmd ami V’ak^a in the Year 1825, by 
whicii it ap}>caT*t'(l t hat Si\ S<'\(‘ntk-; of t!a‘ vaiious ( k'iminaJ.s Avaae eJiargcsl Avitli Theft, 
ami that t.lao’e had ht*eii diirmg l lie sam<* Pei iod not k'-^’s ( itan I t), 000 ( k>ij vi(d/ions fo7‘ 
Simjile Lareimv, Sir Roh(M( ]»r(»eeeded tlm.- : ' I n<‘e<t say iio inojT to (kanonstmtc 

“ the jinnien.s<‘ Impoilaiier (»f tia* ( h ime of Theft, e-insiderisl as a ( ^I t.ss of < ka’im^, and to 
“ show tht' Necessity of es.I.ahUshing willi io.;:u«l l,o ii as clear and :nu‘i!igi])h‘ a Law na 
“ it is jinssililc. fii ( sinii! ish. 

Sir liol»eif. I’eel next ohs<*] \'ed, that th.e SiatnU's tlaai in fojr ' Jidaling to Tlieft 
anioniitisl i,o almut. Ninetv' Iavo. Including a IN iiod ot‘ 'Ikna' isxlendlng fVoin the Ihdgn of 
Henry 111. to ()(,h of ( U^orge IV.; a.ml i iuit alihougli an A]>] aH^hension might ht^ 
entertained that an Atl.em]»t lo simplily tiie Language < f these Statules, t.o elassiiy tlie.ir 
Pnwisjons, ami to comleiisi* Ihem ini o < Mie iSt.atut.<.\ was a hojudt ss I- mis taking, yet fie 
ladil in his Haml a Pr<»oft lia(. t he I ) mh'rfak ing w.ts not hopcli‘ss ; (lia.t tlie Ifill to wln\?fi 
he allude«l, in the short ( JnnijKtss nf Thi rt y Ihojrs 'not/nod hlkL i loj n’ n y j'osh J^J,rprrivumttf 
iu^evrtait fh(^ Pit roscotoyy of (hr t.risliny tnfff\ ((tot ■nilhonf (h<* Omission of o vi/igle 
(Jtansr n^hirJt it ttuts /itiiiof to rctoin. i ttr! ndat. oti (hr Prorisions oj' the Sf(ft ate LaVJ 
relfitiny fit the Offrttrr of L<tt'rrny 

it lias he<*ii before explaiiusl hon i,he Draft oJ* this Bill had luen ]>j*<pai'ed ; and the 
( km fide nee. thus avtiwid respecting the A’alne of tlu‘ great W'ork which had heeu 
a<*coitiplislu‘d jjroA'es that Sii* Rolieit, Pi‘el did not e\p(*<*t that tla* ( )tri‘nci* of Theft would 
so shortly aftcrvvar<ls recpiiri’ to he <l<*alt with by the ].<egis[a.t.ure. 

ddiis Bill })jissed ijitf> a, Jjavs , ami ir is assei-te<] that no 1 m*on veniiuu't^ or TJn(*criaiuty 
in the Law of 'riieft. ha.s sirua^ b(»en ]»artie.nlarly lelt in Knglaml or in Her Maieaty's 
CAnris in liidia, execjit in tiu' <_)ccurrc.m*e of (Xfences [nr. certain (Vises of Kmbcxzilemont 
and Frautl; the Boundaries of whi(di liavt^ hit.hei't.o puzzitsl t.n(^ abJc.st Legislators t^) fix. 

The (Jrlniinal l^aw ( Vann lissi oners, in their Kirst jl(^])()rl, bave, imvvt'Ver, recommended 
a* general l>igest of the Ck fininal Law of .Kngiand ; anti, aftc]’ stating their KcasoiiH, they 
observe, that in order jiraetically to iitnsimtr tla^ir Jbmiarks they ha<l t^xtra^iTted from 
tlie unwrittiMi l-aws relating to Thtift such general Rules ns .appeared warranted by 
Authority. It ispossihU* that this K.xainple, wliitth had been pitAionsJy set by Mr. Living- 
stone, may liav^^ suggested to tlie Law Comiuissioiiers the “ lllustratitms ” in the pro- 
pt>scd Code already alluded to, but if so there ccrta-iTily [>as imi been any Attempt at 
olode Imitation. 

Tho Criminal Law CoimiiisHioners have ]ifirticailarly noticed in their Find) 

DiiiioultieH wlucii result from the mere Wawt. of mrtam Rulm for 
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DeomimiH ; and hvm thie 
Of>nmu?n Law aW the of subtle DiebiactioM ; and they 

bava a ya^ry able l>ig^t of the Common J^aw rekting to Theft. 

lu carder ter theiv Jjffmii !.on i\f Theft, wind i will Ix^ hereafter noticed, ami 

trha Latitude to be given to iMjaw of its Tormis, the X>ige>st (r()utaiijs tunm^rouw Kv]M>sitioim 
cm the SJubjects of Theft ; ‘Hhe Ai-.tn oj‘ taking and carrying aw ay ;’ t]ie Circuiuwtam e.s 
whiok make Huch a taliing ieionions; ' tlu*, i>wnlera^li)^ of riopcrty stolen ami “ tiu* 
taking from the of the C.)\vma* ; ’ ami .it should seoin that althougli tla* 

India Law dtajimiiSsioiu rn jnust iiav<t perused tlu* lUjport ol’ tii<‘ (Jriiuinnl La w (Joininis- 
Hiouors, ami their J)ig<rst, witli iK Lx(daiiati<uis, yet no Featnr(‘> < d* llesc'iahlaiioe b(d-wetiii 
this Digest and tla^ (.’ode )>ro]>osetl for lixiia are ('asil^'^ perce})tihle. • 

Whoever will peruse tla' < )l>servatioii.s eoiitaineil in the l^'irst Report of tht; ( himinal 
La.W t’omiuissioners on tlu‘ Law of Theft, will seartely sup[>ose that anything had been 
recently <lone by the Ihitish l*ariiame.nt to ref<»nn and ini])rov^t‘ tin* Law a})f)iie,abh* ta 
thisCRfenee ; and if what was ;iltem}>te,d in LS2o and Is^h has faUtnl, it .seems ti> suggest 
an Alt R we r to mudi that has Iieeii urgetl hy the (’riioiiial Law < amnuissioner ^ in litvou]’ <if 
a Dige.st of tlu‘ ( ’oinniou Law : jbr a Reference t<» what- [)assed in Rarliament wlaui this 
Part of the (hiiuinal Law Avas eousiihaed must abural/intly ]>rove that Sir Kobta't l%'.el 
and Lord .LaTisd»>v\ ne did nol. eoiiteut themselves wi(,h a serv iJe Abi*idgiiu*iit of the 
existi ng r< )\ isi < >us. 

1 will jn-oeecd ‘ (said Sii* Rolu^rt. PcMil 4>u tln‘ ( )eeasion beibn^ aJlnde<l toj “ to explain 
the Uiattuial Voiut.s in W'hieli I ])rM])ose to rtuue.dy wlert appear la* gljiriiig i.)efe(^ts 
in tb(' Law ; for // I nih' rto Lo tnj /s ,ii»f hnnh^tl ou rclif to /Ac f Voo/e>/,s'<///<o/ tff Uu* 

. \V ih‘re L dial any Omis-sion (.hrough vvliieli notorious < Juilt- e.s(*apes, I 

projxj.Sii to .supply /I ; whe,r«^ I nnd a ,just Pjaneijde, at pr’esenl. oidy partiaJJy a]»])lie(i, 
I propewe to exti'ud it to all the t \ises whir'Ii it ongii! {<> im'lude. ' 

The Avla^le Sjx-eeh oj ^)ir [Jobert, IVu*], horn w hteh tiu Ibngeing is ipioti*<l, pJainlv' 
.shows tb;'! be. and <lio.s<‘ who .‘nd(‘d him lire! t‘ull\ eonsidiat'd m<*st oi* tho.se, Defei^ts iti 
the Law ol ddictt- wlneii lls' t’riniinal Law ( ’ommissioiau’s i.hink can and should be 
reiiu?ilied by the Aid oi’ .i i )ig<‘.si, ; ami it s<iid I hat the Act. wliieli tlam jm^sed proves 
that SiJ* Itnlu'rl. J\h' 1 AVeiit as iar as a priidiuit I ^egj.shtt.or (sadd well g. » in au»endiug the 
Defects; but he lelaintMl in m(K->.. I nst.a.m'fs the e \isl in!*; I'hraseology, and la* inserted no 

i)(']ini('»on.s in his Aei^ ^ ht wlmdi pi'.aeti^M! .)uri.->ls will is certaiidv' <*ommeml as 

“ sjHMUilating J uri.sl > will et*m.ini‘ iiim, bei-ausc* the l:a.te!’ Lliink i.lial all operative* Law 
may be tnnuMl inlo \vha( is bs-uasl wriileo Law, ^nd {lie I’ornier know il e.annot/' 
Ifwlrd Avas<lone ]>\ (he ( 'oii.. olid, d ion A< i be {M)mp«. r<‘d with v\ iial; is |H‘opo.sed to In* 
done by l.ia' iuiina I Lavv Commb cue:.-, is m-t the DiHicidty oi* legi.sla t.ing in any' 
FoDii abundant ly exhibiied '! /vml il* what, was p*erlbrme(l with (ln‘ A"sis(.ai)e(* of (he 

most iuLdligcut Lawy<o‘.s in K.,-.d .ml be e* .ns!dei\‘d, aiul (bat the i.av' til* Tlad't iveeivi'd 

their mo.sf parlieni: r /V (,lenl ion. i(, out niai \ t.hai m a Rerir»d oi* 'J'iiru* il 

has been di .e^xeic^d iJjai. all lii'il w:s-; 1 hen :ie.‘o?nphshed is insnllleitaiL and that nil 
entirely ni‘vv Mv. I.ein reipiirt d ; 

^’his, it is .suluiidied, ;,s ajouo .sullienait. t.<.» indihtc* I hi* lj<'gi.sia( nrt* of india (.o jruisi* 
bcforii tl\cy ad^pt, a ('odt' 1o w Iddi lla^ Re »ple of this ( Snml rv >//./< >/ .snlunit, whether it 
is or is not lilndy' t o .sti\ ngi.lien Ihefi- Alfee(i<ej for th(‘ ( Jovei nment , or lo proiuoi.^’ ( be. 
gcm‘.ral ILqipincs.s. 

Having .sul>inif (,ed < )pinie!i:.. which must aj>pe;»i* in )k* a(. variance' vviih thosi' jiro- 
pounded by the ('i*iminal La.w^ ( ’omiuissioiwa';', in resjicet of “ Lodi lie.a tion, " it is proper l.o 
add, that tlu' Digi'st i ccominende<l bv ibeni lam been l.nided by Lord Lrougbain (wlmn 
Lord t.^hnin*eljoin in the. House ni* Lords ^ .i,. the most, vvomierfnl Jbodnelion <»r(Jeniu.s. 

The l>c(initio?i of 'JdieJ’t, as framed by Mr, 1 a vingshuie, is ;ih,o l*ollowe<l )»y lOx- 
planatious,’ A\diit;li in Foini or Sidid-.-inei* <h» ma correspond with the I liuslrai.ion.'^ f »1* 
the La.W < kmnnissjnuers ; ami it h.is be.cu observed Mi.it iu iIk' y/nV/ons- <#f 

Mr. Li viiigsi/ jiie s 1 )elinit-ions ef ^riielt " {.he wsn.sl K\ il.' imputed to the Loiimioii Law 
“ of ICligl.snd ;!re disreniihlis .and l-hat (lie idaitcr 1 jce- .ajies mort* I'ojifnscd and eompli(;aXed 
Upon ivrerring (o the, o| he; ; ioel ions (d* tlie, (.’t»de, paj'ticula I'lv tliai vvhicth ndates to 
frinnlijlrift JlriOrJf of Ti'Orl It is also sj.id tied, d'hrei' <ii,sliM'*(, ( )rtences ‘'of Tiieft,” 

' obtain iTig Propmt-v by false Pr 4( 000 ..,*’ ami ^ i'anbezzieiiuad f ’ are all e.onfoumhal l)y 
the Knaetnnai ts in tin* ikidt of Louisiana^ 

|f these OKsci'v.d ions re Just, this Modi* of Legislation jnn.sl, have failed in Am<‘i*ica 
113 well as in Kuroj)e, .and I )(*linitions and j llust.ra ( ions liavi'. m>t produeial tin' Hood 
professed to be expeeU'd iVom tlu' Lo<h‘ propi/sed ibr India. 

The vairious Detinitions of Theft in the t ’ode of tlu‘ L;iw ( ’ommissioncr.s, iji the Digest. 
r^KSommended (‘or Kuglamh in tin* (’ode. ]av]iar(id by Mi. LivajigsLum, in tin* ( 'odes Aof 
burg and Zuriidg and la,stly in * tlie Lodv*, Napolemi/' sball now be (unnneraRsl ; 
and from their Divaavsity tin* Diiileulty of framing any JJrji tdiion of (frinn^ mnst In* 
Remonstrated. 


* The Law CominiHsioncrii in tlioir Notes to tlie proposed Code, p. 7(L observe tlnil Mr. Li- 
vingl^toiic.# by hiyiug down a Rule rospeeimg ZWsvwjwo//, has animlltid ilie, whoh*. Law ol' ddieft, u..s 
he bli4 triiuiod it> and iLUHromkMvd it iwipossihle. tbut 'riie(*t cim he coninutted in Louisiana ! 
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l* ** he DefinrtioM ill ibe Cod© of IndJat v v ^ ^ 

Whoever, mfceu<lln^ to tfdce‘ fraudulently ^ything which is lVoperty, ajiid M 

‘‘ not attacluMl io tlie Kartli, out of the PosBession of any Person, without that Person^. 
Consent, moves that Thing, in order to such taking, is saiA,^ to eominit Thefh^' ^ 

In the I)ig(‘st rccouiniended by the Griiuinal Law Oommissioxiers the following is 
Definition : — 

'riieft is tlx^ feloiiiona taking and canying away the personal Gootls of another/' 

Til the (^»(h* ])rop<>sed for Louisiana : , . 

Theft is the fraudulent taking of co^oral Pei-sonal PropeHy, having some assignable 
A^ahu.\ an<l belonging to another, from his Possession, and without his Consent/' 

In the (^)de of Wert(iinburg Tlieft is thus defined 

Tf any one Likes into liis rossesshai a moveable Thing, 'fvithout the Connent of ths 
“ rhjhifid yet witlaait Vinlenee tt» any IVrsou, in order to appropriate it to 

“ himself illegaHy/' this is Tlieft. 

In the Code of Zurich the Detuiitirai is same as the last, oinitiing the Words 
unclerl'i nf'(L 

The ;l79t]i Ai-t»it*le of the (-ode Napoleon I shall next traiiscribe : 

QuieoiHpH^ a soutrait fnniduleuseinent nne. tthose cjue ne Jiii ajipartiejit jias, est 
f^onpahle. cl(‘ vol. ’ 

Oil this I K^fiiiitioii it lies Ikhui n*niarke<l that the Vagueness of tliis l>(‘scription is 
appan^nt. The Term •s<y/rs//'o/jvi is even of ueire iloubtful Sigriilieation than f<fke ; frandu^ 
h‘f/st‘Hfent is as diltiiMilt to frtoni<»unlt/; uml qvft jtr I a ! <jj)parf lent j}(is loaynH 

the embarrassing (Question of L* jf un.seU.h‘iL 

After reading these tlifiercait Deliiiitious of Onc‘ OffeiuH', and iltttl too the. most common 
ill all Nations, eaii ve womler at tJie JOxjiressions ot* JM. Itossi aln^ady quoted ? Aiid 
moreo\er, is it n<»t idle to suppose that Peopl(\ particularly tin* lower (h*ders, take their 
Notions as to tie* Criminality of wiekid A<-tions from Iksiks, or from Definitions of 
(^riine ^ A Thief knows w hen he is thii^N ing, without the Aid ol‘ a Digest, a.nd will be as 
mueh restraim‘d b> an niiwrititm as f)^* a written Law , so long as J^unishment is sjieedy, 
<‘<‘rLiin, and siiflieieuily terrible. 

IhdVnv this J*art ol* the Subji‘et is eonehidcsl, It must bt' obser\<*d that- the Definition of 
Thtd't in t-la* t/odi' Napohsm has not- produced the Ktfeet wdiieli tlu^ Law ( N.>mmissi oners 
seem to have antici]»ated IV<»m Definitions, aei'onipanied by suitable 1 liuKtratioiis ; and 
that, notwdthslanding the skilful hXi*reise of the Funct ions of the Fr(‘mdi Legislature, it 
luis still lieen necessary to n‘sort to tlu* lntcr£)retation or Construction of the Courts in 
Frauec antlioi iyA'd to adiniuisi-cr t-h(^ Law. 

The following L>n<‘‘"^lh)ns, among others, relating t-o the C^nistruetiou of the in 

the (%>de Napoleon d<‘tiniiig ddu‘ft, haAre. Imm^h refcrrcMl t(> tlie (Nmrt. of (Cassation : 

“ 1st. Whether a Debt.or wlm steals F^rop(»rty of his own placH‘d in Pavvui, or Property 
** <»f Jiis oivn s(dzt‘d under legal Proc<\ss ]>y a. (Veditor, is guilty of Idu'ft ^ 2fl. Whether 
‘‘ to eonstit/Ute Ihe ( h ime t h(‘ 1 >esign t o a)>]>ro]»riatc*. must be. coteniporaneous Avith tlie 
“ taking away rKnlevenumi; which is necessary V M. Whether a Servant finding a 
Jewel in his Master's lloust^ is guilty of Theft by a])]>ropviuting it ? 4th. Whether 
the fniudiihmi Subtraction of ^irohibited MercliamlLso is Tlieft ? Jtli. Whether Pigeons 
can be Subjects of ddie-ft ^ And this ap]»ears to de}K‘nd ujion a (douiplication of (fircum- 
“ stances.'!' fith. If the M isap]>ropriation of Property found be. Theft : and unde.i what 
(.fmniuistaiKvs i 7th. Whether an Insolvent, dcc.c,it-fiilly o}>l,a-iniiig Posscssioji of Pro- 
“ ]»erty upon an Agn*cnient to pay ready Money for it, is guilty of Theft, nv flsrroqner!(\ 
or m*itl»eiC Si,li. Whetber a (hvditor who, under certain t^ircnmstaiu‘es, and tiy the 
Tliivat of a (/l iminal Prostvution, ]>r<M‘iires from his Debloi* an Obligation for a Sum 
exceeding the J »e,bt, is guilt y of Theft ( Whetlau* a Debf-(H* wdio jirocures (,he Surremler 
f4f sevawal obligatory Doi-umeuts in (*.Kt*liaiige foj* one. not signed is guilty oi* Theft-. If 
“ a l/reditor u ho openly, and in sjiite of Ids Debitor’s Opposition, takes posscrssimi of iho 
‘‘ Diditor's Property, is guilty of Theft.J 

This List-, wliieh it is said might be gn^atly eiilargeil, wdll show* that the modf*.rn and 
written l^aw oi’ Fraiic*e has givtm ri.se to the. same D<.‘S('ripti(>n of Doubt as has arisen 
on the, aneient and unwritten Lawof England, and this may well excite an A]>])relHmsion 

* Wouhl it not liav<* be<iii more, siiiqile to Jmve d<*chin.Ml tlmt whoever rnov(i.s the Thing commits 
Theft, not i.< ,sy//V/ to coinmit Thcit. 

•j* The liiiw apj)iieahle to I*igcons ajijiearR to have licen mueh considered by tlie Law" CoiumiB- 
sioners. See Note N., |>age 7ti. 

gf In Page To ol‘ the Noti' resjaadiiig fraudulent ()tf<*nce.s against Property, after notieing the 
alfnost invisihlr Line of Demarcation be.t'ween the criminal Mi«appro]>riation of Property not in 
poR.session aiul lireaeh of TVii.st, tlie Law ('ornmis.sioiiers justly say, that tlie Offences fade iniper* 
ceptihly into each c>th«*r ; nml add, “this liidistinetness imiy Ixj greatly increased by unskilful 

** Legislation. Ibit if has ifs i Origin in thv Nature of ^Phingsy and in the Imperfection of J^an^ 
guage^ and must still remain, hi spite if all that /legislation I'au effect^ This Admission of the 
Law Commissioners should Ixi borne in miiul when tlio foregoing fibservations and the Definitional 
of Theft arc considered. 

J The Law Commissioners acknowledge that they have derived ntuoh valuable AAftistanco from ’ 
the French Code, and fl^oin the Decisions of the Proneli Courts of Justice^ on Questions touoJ^iteiig 
the Construction of that Code- . . . :,s 



thait the Code proposea hy w^,not ^vent iho writtem 

vlfaWAy/bftibg overiaid by mi. immenee Weight Gomm^i^ «md DeciaioiiH, whaievor 
may':bettie^tui» Kcirm of judteial Organiz^^ 

Any OoitijMMtiaoh Iwstwetm tlu^ Dellniti<»u of Tlieffc framed by the I*aw CominLsHioiier« 
tha other Definition^ quotcxl lias l>eoji pi 2 riK>Hely avoided. The Observations have 
aimed to show tlie difleroiit Views tliat liave been taken by iliilereiit Legislators of tbls 
particular Subject, and to exhibit the many Difficulties which the gi'eaiest Lawgivei^s 
have experienced. 

The Lkbours of the Law Commissioners liave l)een arduous, and tlieir Claim to every 
liberal Consideration of their important »Services is undeniable, ami no lleniurk lliat has 
l)een miwle should lie interj^reted into “malignant Oriticisin/' for all tiTat has been 
written has arisen from a Persuasion that tlie Task which they undertook was that which 
aU Experience has prewc^d to be ini)»raetic,abl<\ It may he added, that if tluy liad even 
produced a Series of .Dtdinitions (f/pptr rentl/j fiulilcss they yet would have fiiltMl to 
execute tlie important Design Avhieli is considere<l to haN'e luien desiderabid by the 
British Parliament ; and in .sup])ort o(‘ tJiis Obsc.rN'atiou tlu*. Opinions of that great Man, 
Sir Mathew Hale, on th(‘ Subject of Legislatiim shall be, ipK)te<l, Ojmiioiis winch wdll d4‘servi' 
to be well eonsidere<l by tbe liCgislative Council, whatever Measures tluy may adopt. 

“ It is (certain tliat- Time ami long Ex])erie!H*i* is nnieh more, ingenious, subtle, an<l 
pidicious than all the w]s<‘st aial acutest. Wits i!i ibe. World (M)-(‘Kisting can be. It 
tliscovers such Varietie.s orEni<‘rg(ai(‘ie.s and (/as4‘s that no Man would ever otherwise liavt' 
imagined. It discovers sueh Ineon veiiiences in 'filings that nf> Man wouM otherwise 
have iinagiued. And on the other Side, in (‘vanything that is new. or at l(*ast in most 
Tilings, cnjjticiittlif rrhtihitj fo fheie art' Tiionsands ot new ( )(X‘urreuces and 

Eutangleineiits and ( ^^iuciden<‘t^s ami ( %anp!ie.*iti<»ns that would not possibly be at hr.st 
foreseen. Ami the Reason is ap]»nr4Uit, l)e<*aus(' Ijaws (‘oucern RU(*h Multitudes, ami 
those of various J llsposit ious, Pa.ssions, W’its. Interests, ( -oncerns, that it is not ]>r».ssihle 
for any Human b^oi'esight to dlseover al^ one<' or to ]>i<>vide Kx}K*,dients against in the. 
First ( lonstitaitioii of a La,w. 

“ Now a Law that- hath nbidden lii<‘ 're.-^t. oT 'rina* hath nut with most ot‘ tliesn 
Varietie.s jiml < '^(»mpli<!ations, and I^Npt'rieime hath in all that Process of'l'inu' dls<*over(Ml 
tlu^se ( Vunplications and Knu igencie^;, and so has :ippru‘d suitable Uemedies and ( hive.s 
for th(‘.se various P]mcrg<mcies ; so that in 'Pruth arieitait Laws. espi^eiaJly that liave 
common (Nmct'.rn, ar<‘ not, the. Issues of tlu' Prmhuiee o(‘ ibis or that Council or Simate, 
but tluy ar(^ the Prodmdaou 4»f tiu‘ various Kxperit iices ami A])]>lications of the wisest 
Thing in the inferior World, to wit, 'Tinux which, as it diseovi*rs Day after l)ay new 
Iiicoii venicMices, so it, doth su<*(*essi\a*ly new Hi'mt*(li(‘s, and indeed it is a kind of 

Aggregation ot* tlu' Diseovtaies, llesn!l,s, a,nd Apj)li(*at Ions of Ages and Kvt'iit.s, .so flail 
it W <Jy A </ md n ra fa (jit nfnmf fit aff^’r If, ladhoat /'crj jrrfft A’^vTr.s.v/Y//, ziiafrr 

tli(' greatest Demonstrat ion of Satety ami ( ^>n venieiu'e inmginal 


If, however, it has Ihh'U detcuaniued that t-lu* proposed C-odi* shall )H‘coim* ilu' Law of 
RUcU portions of tlu; Indian Empire ns art* not subject to the rhirisdietion cd" Her Majesty’s 
Courts, and if it shall not be deemed proper to introduct^ the English ( -riminal Law, 
with suitable 'Moditicaii<nis, into the Provinces which are und<‘r tlu^ Rritish Ruh*, it i.s 
hoped that it may he well cousideV(Hl wJiether the Po])ulatiofi living within the durisdie- 
tioii of the < Quirts at the Ihvsideaicit'S may not be silth red to remain siihjeet to the. 
Law whicli has been administered to them during lu'arly a, (Vnit-nry. Ft*]* tliat Period it 
has atlbrded Protection and geiuTnl Satisfaction to the difl’ei*(*ut Classi's u lu* ha\a‘ been 
subject to ii ; and howe.v<'r it may be consithovd “ an artifitMal ami (‘oruj >lieatf‘t J System,’* 
and whatever Degrei* of Reform or of Modibcation it may retpiirc, it is eonsidm-etJ ]>y 
many to be Ixjtter e-alculated than any other S\'s(t*m yot knowji to ]>r<nnt>te at the 
Prcisidencies the essential Objects of penal Legislation. ^ 

When the Law (yonmiissic^ners ohserve*d that the Penal Laxv wliieh now is administ(*red 
at the Presidencies “has betm Ira.med without tlu* smallest Refm’(*neo to India,” tiuy must 
have overlooked the diflerent Statutes that have, beeii j)asse.d since (be 1 dtb of (hsugt* .‘hi, 
and espoeially the 9tli of George the tth, c. 7 1-., which was e.nacti*d, as its Tith^ di‘clares, 

“ for improving tlie Administration of (himiiial .fu.stiee in the I'asi- Indies,” ami for the 
express Purjiose of extending to Imlia tlu^ Pencdil of tlu* (diangt^s in th«‘ (himinal Law 
which had been tlum recently ( tlecded in I’higland by Sir Robert Pim*! and Lord J^ans- 
dowue ; and if some of tlu^ Anu*ndmeiits that have heen snbsetpiently made by the f^irent 
Legislature in ibe CViminal La.w of England should be e.vteiuied to India, ami i(*sueJi otlu'r 
Alteration as local Circumstam^cs may napiire in res]iect of ( -rime ami PnnislimenI 
should be sanctionciL the Population within the J nrisdiel io!i of the Su])i t*me (.‘ourl-s w'ill 
have abundtiiit Reason to !»(* s‘itisfii*<l. 

It is reiuarkahlc, that, iiotwitbstanding tJie Law* ( ^nmni.ssi oners have* bei'n hy 
Parliament c'xpj’essly dir<M*ted to inrpiin* into the Pow(*rs and Rules of the Poiict^ 
•Establishineiits in British Tmlia. and that, iiotAvithstamling they Itive franic'd the 
Penal Code, which mast be intended to yuvo;ca/ the ( Numnission <if ( h*imc;s, they do not 
seem to have otherwise reeoinmende<J any System oi‘a preventivt* Nature. 

Prevention of Crime; is the primacy Object of all Piuiishment, htuI there, are Two 
Ways of preventing Crime ; the one, by making it impossible to eominit the Offence, 
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^^aWanot*. tlie preventive ISy^tem pn^videf^ c-a»nsi‘4eral>' )tacst*ioii* ti> 
aJt^ongK foi* ohviouA lloowon^; the like Meiduid has suarcojy htieu einploye4 
In many Countries wliere (Jnmes ure pnnislied less severely thaU in Englaudl^ 
of an arlutrary (Jlwacter and of (ini vei-sal Application are employed to prevent /(ha 
OonnuiwHion of Offenctis. The Syslcui of Passports alone, now general on tlxe 
of Enropi, affords ccmHiderable PaeilKies, not only for the Apprehension and l^eteniiOZL 
of CriininulH, but also for Uie watcUinij <»f Persons likely to connoii Crimes; and 
altliougli Hutiiciont Tuf<>nimfion <o justify Legiblation on this Sulyect may not have 
beini obtained. Persons wlio hav(^ beiai Jong r(*Hi(lent in India enteitain an Opinion 
that some preventive Measures M liich in Knglaiul luighl not be considi Ted constitutional 
or suitable may here be iKandu ially ad(»pted 

Until the liiffnsion of Knowlislge });^ means of Kdneation tlirongh the groat Mass of 
the People of India shall have iiiipioved tludi (\>ndiiion, and Jiave corrtxjted their 
Morals, it is aj>j)iehen(led that Pniiishment alone will not be sulfieient to check the 
Progress of (^riine, especially .is the ]»riueijKil lin'cmlivt' tu Theft, llolibiny, and Dacoity 
is Poveity ; but if an efhiaenl ])rt'Vt*nt ive Police (‘an be ojgaiu/otl, whereby the idle 
and (lisoider ly may hr strietlj^ v atclasl, and if those* wJio travel (»vei the t\nmtty for 
honest Purpos<*s only shall Im* furnished with Passjmrts, nineh ina> be dime to check and 
prevemi (Vime and to diininisji PunishiiM'Tit 

From the ( ^l hail la Nc'wsjiapiTs it .a])p<ais that some Tn<piij> lias tlan-e l)een recently 
made fi-om Knrop<*ans .and Nativi^s touching tli(‘ j>rest‘nt Skiti* of the Poli(v in Bengal, 
and tlu‘ t^^hanges th.it nia\ lx* ad\ i’-alile , and it ina> Ik* tluit similar I n(|niiy^ is intended 
to bt* made* in otiun* Parts of Tmlia ; but until Hit* mo^t eonijilete Information shaU be 
olitained ou this Subjec*!, or befoit^ Police Ks(a)>li hnuiits slmll Iw* oioaiuzed in all the 
Provdnecs subject to the diflenmt pM‘sidcncit ,, vvdlh Th dilations adriptid to the t Vmdition 
of tlie I nhabitant->, and niodifi< d .ns IocmI ( h‘i eninsta lu es iiia> rt(pnie, it should seem 
that tlie Penal ought not to tak(‘ etleet rn(hH‘d it .appeals aiuiost indispenfciably 

nei*ossaiy, if Ptnial Li‘gislntion is to bt g( tm lal, that Pjoet*dim* and Hegnlations for Police 
Establishimmts diouhl bi* ado]»ied simnltam on . 

Such an* tlie Observations on the piopos»<l C^Kl(> that Iiive- oe(*uri(‘<l to One who has 
resi(h*d many \"eais in Indii and avIio li.is had eon Md< i tilde* ICyj>(*ri<nHM^ in r(*speci of 
Poliei* KstabiishiiKmts and (h-iminal l^aw at tla^Threi Pi esideiunt*^ , but, from a recent 


residl'd many \"eais in Indii 


Kstablishinimts and (hnminal l^aw at tin 


Declaration of tin* Pr(*sident of the Indii B(>aid m thi* Jloiisi* of Oommons, as reported 
in the ]Nev\ s|)a]K‘fs, “that Iht* Ciiininal t ’o<l( u i*^ »t in,iy b(* apprehended that 

it will l)et‘oin(* the Ijivv of liuleli Imlia without au> ( ’ou<-i<ie] at ion by the* Authorities 
in Englaiht (‘itlier of its Ments ot of its I)(‘t«*el 

’ Should till* pi*o])os(‘d (’odt Ik* made a bivv, vliieh MiMioim in this C^)untly must obey, 
and tlait without the Impin ies, Ih v u()m‘s oi ]o*]>oit*' that wi‘i» dn eided by Parliament, 
it cannot be too often i<*]Kattd that tin Piildii* will in(|nire vOis tin* Work was not 
pi'rformed in England, ami v h\ tlie K\]M*nsv* tliat ii.i^ .utiuded ilu Law (Commission 
has not lieeii sjiau d ^ 

Jn coneliision, it is to be observed that .lilhongli theie are man\ K^speetablc and 

intelligent Nati\t*s at tin* Pi esidcncii s ami ni ddrennt Pails of Indi.i, it does not apjiear 

that any of them have lieen consulted on (he Subji'ct of the inonienlous ( ’haiige ploposed 
to be made in Penal fruris]>nid( n(*e , juid tint not \v ithst.uiding the> have bit h(*rto lived 
happily ami contentedly umlei the Laws winch h.ive been .idinini** tensl, tluy arc likely 
to be sud<h‘nl3 , and without <iny }>i<*'vieU'. ( Vannuinii atmu, ubj(‘(t(*d to a jU‘W' ami to a 
coinpli(*ated System, which many wdl find it %eTy tliflieuU (o ( (mi]>reliend, however 
convtM'sant tlmy may be with thi* Englisli Language 

If it w^ere inteiuled that this all-eompi eh(*iish e ( Sale should produce “the greateat 
happiness to the greatf'st N^umb<‘r, ' surely soim* Coininnna ilion ought to have taken 
phute on the Sul)je(*t of its Provisions bctw'ecn the Law < \jnmiissioneis and woU-in formed 

JVatiAT^H of all (.lasses, (‘specially as they have not any Peja-c-^entat ive in th(‘ XjCgiAlative 

Council to watch ovm* their 'Interests. 


It ])erhn]>s may be said iliat I’etilions m;iy \< 1 be ]>i esent(‘d (oPajiannent before the 
P^ode .shall be adopted; but E\p(*rieuce has pr »\(‘d tlial f-’ubjects <*onnected with the 
(^mditlon of the Natives of India are very little understood in England, and it has 
been ^tate<l, that to c<msid('r ivlattm-s on wdiieli may de])(‘ml the J lap] Hues', of Millions 
in thi.s Country it is ditiimlt to kt'ep toget1i(‘r a Ninului of JVl(‘mber» .sufficient to form 
a House of Commons If tliis Statement be w<dl Ibunded, th(* futuus Security and 
IlappinesB of (*very one born or d(‘stined to remain within Uu* Tmriturics of ounvaist 
Jimj^in^ must wholly dept‘iul on th<‘ Deliberation and Decision which this most momentotiH 
SiJl)j<‘ct may receivt* from the Legislative (\>uncil ctf India 


It appears plainly fnan soin<‘ of tiie Notes a})])eTide«l t<j the (kMle, that the JLaw 
Comm issj oners in several Instances weic ])r<*sHcd and opposed ly J)i(ticultieH which they 
were unable to overeonm. Jn their Observationw on Clauses 7^1 and 81^ (Not^^, Pagesf'lS 
aud 19.) felony have hUmured to explain tJicir KmbaiTaasnient, and while adlioring/ to 
their they admit tliat many Acts whiob iiill within the of tii© 

Law mgU> noi to be treated ae Orintee^ and therefore they are expreiai^ly 



eoKce^f Oh^^atibz^' 

'*tn inV>iy>ft tii« Law Covumsaianevg add, " We tJbiii^ it , rigb.t, however, W 

no Part of the Cod© with which we feel leee sa^iefied flmn thi«. We 
M- fiifOTH^ OMaelves of imy Want of Diligence or Care. No Portion af‘ oui- Work 

codt xiuB more anxioiiH I'bought, or 1ms been more Ireqxitmtly re-written ; yet 'we 
Are compeUe^l t^ own that we leave it hHU in a very ‘i/nvperfect State ** &c, ‘ 

In ibe. Kcrt^, Page 40, tonchiiig the Oha]>ter o( Oonteiopts of tlai la.vvf\il Authority of 
INlblie Servants (a ("’hapter I, hat seoniK to reejuire (he y*reatest Oi^a.^ifleriftion), the Law 
Cbimnift^imiers observe, “ We see some Ohje(?tioiis to the Way in which we have framed 
this Part of the Lav\% but ive are u.uable /o fraum it better ;** and it luny be remarked 
th^t in the Piissagti wJiieh imiuiul lately p)*eced<‘.s the Words last <|uottHl ?! very large 
Discretion is aJIowt^d to tlndges ; a Dlscrotioii wdiitdi may unmake^ if not ^/tuiJce the LiiW. 

In the Note, Pago :>], afbir assigning a Ih'ason for diHcriiig iii opinion from Mr. Living- 
stbne the Law C'oinmissionors say, “ It is with gi*eat Deference that wo bring forward 
Our own Proposition. It. is opoji to ()bjex;tions. Cases ni.ay be. put in which it will 
** operate too se.verely, and Cases in which it will opcirate to<» leniently; but we are 
U7mble to (tenne h lietier*' 

In the Note, Page Ap, notwithstamling the, avowe<l Anxiety of the Law ('fonunissioiiers 
to prevent Judges from exercising the Powder of ]>utting their own Sense mi the Laws, 
they, after adverting to the Code of bouisiana. on a Mattcjr of Homicide, state as 
follows : - Tl»e general Jiule, therefon*, w1h(*1i we jiropose, is, tliai the Qiu^stioUj wdiether 
the Person 1ms by an Act or illegal Omission viduutarily caused Deatb, shall be left ii 
“ Question of Kvithauv, /o be (tre/tletf by Oou/rls iiceordltaj to th.{’r d eevinslaures t>f 
every Case.” 

In Piige (>2 of the jNh Jt\s, on the Subject voluntary culpable Homicide in dc^fence 
we read as foll(>ws:- “ \\'<‘ h.a\(‘ bi^en forced to le.a.ve tlie Law on the Subject of private 
“ Defence / a>/ v usutisftu'toey Sfait : and th<Mig]i we hope and believt^ that it niay be 
“ greatly improved, trr p>a r U uiusi eo^it 'nnn: ii* be Ore of the least j)reelse J-^aris 

of every Sysfeta <fJurisiyriulvu*‘e." 

In Note, Page 7^1, the baw ( timinissioncrs say, “ I'lieie is such a mutual Ibdation 
‘‘ between l.he dlMerent J*urts of the Law that tlio.st* Parts must attain Perfection 
“ togctlu‘r. That Portion, b(‘ it what i<. tiiay, which is sel<s‘te(i to bi^ first pnt into the 
“ Form <»f a Co(le, with whab'ver (1i‘.ariu‘ss it may be expitvssed and arrang(*.d, must 
necessarily jiart.akt' lo a. considerabh* Kxtent of the UnciTtainty aiitl Obscurity in 
which otla^r portions are still Itdl and afUu- (dbrn* (dhservalions, from which it may 
be inferred Ibai/ ( he, ( t)inmissioiu‘rs consi<lercd t hat the Ptaial had been yee uiat n.rehf 

framed, they add, “ It is imjio.ssible for u.s to \u\ certain that wa*, lm\i‘ made jn’oper Pejial 
“ Provisions for viuliitJng <»f (Ivil Kiglils till we hav(‘ a. compk'te Knowledge of (^iviL 
“ Rights, and thi.s w(^ eannot ha\(‘ while the. Jmw respei^ting those Kigiiis is either 
“ obscure f>r unsettled.’* 

Again, in Page.s 71 ami 70, tin' ( ‘ommissi<aiers admit that it was impossihlt* for ibem 
to determine in th<' I'lmal t^wh* all tlu* momentous Questions of Civil Iliglit- wlucli in 
the unsettled State of Indian diirisprndmiee vill admit ol’ Dis]Mite ; and that they laul 
ventured fo /<//t7{ /hr yraidiut in tlu*ir 1 llnsi.ralions many d'hings whieli pi'ojierly belong 
to the Domain (»f t1ie (dvil Law, beijau.se without, doing mo ii; would bi‘ im]>ossibJe* for 
them tf) explain tlieir Me,;nnng flay observe, that in (]a‘ Tisxl. of the Law tla^y had, 
as closely as was ])<>.ssjblf% o ontiiuMl thems(‘h'e.s to what was in Strictness tlie l)uty of 
Persons engagt‘d in friuning a Leiiai Codta ;md .-uld, “ \Vt‘ liave ])r(>vided Punishim^its for 
tlm Infraction of llighU, wltlaait determining in wliom those Rights vest, or t(» what 
“ those Rights extern!.” May it not be r(‘marked, with all for the l,.aw ( Vimmis- 

sioners, that tiny would have avoided this Diiliculty ly Availing until the (.'ode of Civil 
Rights shoulil luivo been framed ? m 

No. 88. 

The Govi^rnmknt of India to the Honourable Sir HEumnrr C'ompton. 

(Legislative Department, No. 432.) 

Honourable Sir, Fort William, 2d July 1838. 

Wf have the Honour to acknowledge the llcceijit of yonr Letter dated the 
9th ultimo, and of the l\iper of Remarks upon t.he jiropo’sed Criminal Ck>de to 
Which it gave Cover and, in communiealing our cordial Thanks for the 
Labour which you have bestowed upon an Jixamination of the Work of thc^ 
ludian Law Comniissionevs to assufc you that }’our Obser^'ations shall receive 
our most attentive Consideration. 

' ,2. We shall tbauktully receive from yoti the valuable Body of Inf()rmatioii 
wf^pecstuig the Police of Bombay to whicli you allude as having collected, and 
arranged it,' at a fonner Period, in the latter Part ot‘ your Letter under 
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3. Permit 



,tun» tbt^ugh » obi»0idemble Paxt ot‘ yoior 0DWTV«itk>n$ ; 

that the EugliBi) Cvitninal litiw Cuwiiuiissioners hive reooimuiEakd^ 
joaiiticular Digeist of the Law of Theft. This, however, we are iofonBedtWa 
Mistake. Fhe English Coiniuissioncrs did indeed prepare a Digest of tl^ 
Common Law of Theft, which has received the Sanction of the Beiud) 
and of the Profession as an accurate Summary of the Kules of the Oommoin 
Law upon the Subject ; but this Digest was put forth by the Commissioners 
for the sole Purpose of showing that nothing more than a simple Statement of 
the existing Common Law llules was necessary to demonstrate that they ought 
to 1 h‘ materially thanged, and not merely consolidated. The Notes attached 
to the Digest, and the; Language of the Report itself, arc stated to make this 
sufficiently plain, and the Intention of the Commissioners in making the 
Digest is rej)eated in subsequent Reports; but, in consequence of the First 
Report referred to l)y you, the ( !ouunissioueis received Instructions from 
Governmetit that tlioy were not merely to et)nsolidatc but to alter Principles, 
and it is believed that in pursuance ol’ those Orders the C’oramisvsioners have 
ulniady prejiared a Law of I'heft very diflerent from the Digest. 

W(* have, 8cc. 

(Signed) A. Ross. 

W. W. Bittu. 

A. Amos. 

W . Morison. 


No. 89. 

Sir .John Awuiiy to the Piiksidknt ix CoiiNcri.. 

Honourable Sirs, Boti^hay, 2d .lune ]8.‘i8. 

I UKoiiKT that when you did me the Honour of asking my Opinion on the 
proposed Penal Code 1 did not immediately aeknowledge your Communication} 
but I Mas at the Time inueh occupied with tin* Business of the Court, and 
expected that the Ohservations 1 should have Occasion to submit to you would 
be luueh more concise and finished in imieli less 'rii\ie than now appeal’s pro- 
bable. 1 therefore soliiat Indulgence' for tlu' Time M'hic’h has elapsed, and at 
present forMard what strike's me as to the gener.d C’haractcr of the Work, 
I’eserving for a Sec’ond .Letter my Comments on the Details. 

2. 1 conceive that I am in no nuaisure consulted on the Expediency or 
Pi’netieability of C-odification in general, or as regards the Penal Law' of India 
in ])art.ieuhir, hut assuming the JNcee.ssity of framing a Penal Code as the only 
Means of providing for the Wyants, of a Popidalion M’hicli has no One System of 
Jiirisnrndenee applicable to all, that 1 am merely eonsidted as to the Execution. 

1 shall not therefore offer any Reasoning in support of my Views on this Head; 
but 1 must, shortly advert to those Vic-ws, for if the Task he One the satis- 
factory Lxecution of which I consider impossible, that may he very high 
Praise which if the Task were easy would he severe l)is])raise. 

:i. And such I consider to be the State_ of the Question. 1. 'fhat any Code 
of mere iMiaetnient cftti he made an adecpiate Subst itute lor a .lurisprudence of 
J’rineiples developed in tin* long J’raetiee of a highly eivili/ed Nation .seems 
to me iuipossihle ; for, however Just the Legislator’s Ajiprehension of a Prin- 
ciple may he, the Construction must depend, not on the Principle, but on the 
rigid ami arbitrary Terms of the Ride. It is indeed in most Cases found 
utterly impossible to a^•oid the Necessity of construing Enactments (in the 
Language of the old Lum') in order “to prevent the Mischief and udv’unce the 
Remedy,” lor Language is not so ])reeis(^, nor the Wit of Man so perfect, in 
anticipating all possible Clombinations of (.hreumstanees which may fall under 
One genera] l^redicament, that the .Judge can be guided solely by the Words 
of the Rule, irresjx'ctively of the Purpose for M'hieh the Ride M'ns introduced; 
yet, to whatever l''.xtent he allows the Words of the Rule to he qualified by its 
Purpose, he legislates. Ho i.s not trusted to judge of an Analogjf of PHnvipie, 
but merely to test a complete Conformity with the liufe laid down* ; yet there 

* See Llvingstvne, Bpok 1. Ch. 1. Articles 4, 9, the former of which prafcMCS 
I*r«fcftce which the latter in a particular Case Teqnires to be ftdldwed. ' , » . ' 

„ -1 . -'’■"■‘never ' 




Priitciplefl are plosilci 

& 'iAA Raasmi of the Thing; verbal Rules are oot, and do not; 

r all* ^ the Light derivable from the emmniatical Sense of the Words, 
4 »iaiia.iaie Modifications derived from a Consideration of the general Purpose, 
^e Construction, whether of Statutes or of private Docuftients, is by far the 
'moiM: dUHcult and most unsatisfactory Branch of I^aw. It is notoriously that 
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' whereby Men oi similar intellectual Uultivation npprcuenci a rnnciple than 
.the Precision of Language wherein it has been found practicable lo enunciate 
a Rule. 


Principle 


4. Where, however, very inferior Instruments arc to lie used, some Approach 
may be made to thc^ Application of a Rule, but none to that of a Principle, by 
those who arc quite ignorant of its Ends. The Decisions upon it will be vague 
and various, but, except in Cases of gross Oversight, will range somewhere 
within the possible grammatical Sense of its Tenns. To require a common 
. Hindoo Mamlutdar to apply Principles cither from Lord Coke or even from 
the Hedaya would be as fruitless as to tell a common Arab Navigator to find 
his Position by Lunar Observations ; for either I’urposc it is necessary to 
have an Understanding of the Thing signified ; while the empirical Application 
of the Arab’s rude Instruments or of a wrillen Rule ^\ill give, the Operator 
knows not why, a Ilesult which, tfiough it never can be accurate, falls within 
some limited Circle of probable Error. 2. Ev’cn in the ineonccivahle Case of 
the Legislator having mailc his Enactmeni sufficiently c-omprchcnsiv'’c by antici- 
pating in his own Mind every possible Case before he framed it, and having 
cxpres.scd it with a Precision to which, howevi'r, Si>ceeh has hitherto been 
found inadequate, the Enactincnt can never be the whole Law. The Spirit in 
which it is administered is a Part of the Law. Every Enac'lment floats, as it 
were, in a Medium of unwritten Equity, varying acH’ording to the V’^arying 
Charaetcr.s of* Nations, which modifies its practical Oper.ition. 'I'his cannot be 
fixed by Enactmeni ; but it can be and is, to a great Extent, in an indigenous 
System of .1 urisprudence, instilled by Usage, and its Illustrations ev^en recorded 
in Precedents, and therefore as it goes to constitute the Rule of Action I 
call it a Part of the Law. 


5. These Observ ations, — too long, I fear, for the Place in which they arc, yet 
far from adequate to express my Meaning, — are required in Justice to the Com- 
missioners, who seem to me to hav'c dtme far more than I thought practicable in 
cncoimtei-ing the Difficulties of their Task, The Mass of my Remarks will, 
almost necessarily, consist in pointing out Defects, because the Difficulty of 
Enactment generally is, to be sufficiently comprehensive, and that will occur to 
One Man which has not occunvd to another ; but, moreover, I may have 
many Objections to make, not of Detail but of Principle ; and if I only 
pointed out what I thought wrong, contenting myself with silent Ac(juicHCcncc 
(as must generally be the Chisc, unless I follow them through every Clause,) 
in what I think right, I might be supposed, instead of merely marking my 
Sense of their Distance from an vmattainable Perfection, to be joining in the 
vulgar Obloquy to whicli I have seen iheiii exposed. * 

o. The First Impression which was made upon me when I saw an early Draft 
of the Code, without the Preface or Notes, was, how simple and practical, the 
whole Scheme seemed to be, how little (with certain gi*avc Exceptions) depart- 
ing from the substantial Princijdes of the Law of England; and particularly, 
looking on it from the Point of View in which my habitual Occupations have 
p^ced me, how easily I could leave to a Jury almost any CJuirgc it contained. 
This Impression has continued and been confirmed by the Perusal of the 
,iOomplete Work ; and to *it has 'been added a Sense of the general Comprehen- 
Bivenesiii of its Plan (1 say general, for doubtlc-ss there are innumerable 
Omissions of Detail, though I have detected much fewer than 1 should expect), 
ftnd of the sound Reason of large Clas.ses of its Provisions. I must not be 
Undprstc^ to recommend its immediate experimental Introduction at any of 
t|ie -Presidencies; for the Evil of experimental Changes is greater where the Law 
\s^. more certain, and i.s more felt where the People arc already better informed 
what it is. But if it should be considered that the more powcrftil Machinery 
the meater Publicity of the Supreme Courts would render the Experiment 
fiiore satis&eto^ -thap in the MofussU) as suggested by the Cdmnussionera^ 
" Q I sec 
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loBlbuaoiis (a# 'when them is express Refemioe ftoviiie irajpatilished Cciipe df Iw 
C^ute) th<n‘e might be Obstacles requiring a legtriative Provisioth BatjUANb 
Procedure of the English Law seems fully adequate to its general wotHrugH 

the Enact merits are generally so conformable to the sound and universe 
Principles of this Branch of Law, which is or ought to be much less artificial thJ^ 
the civil, that I should sec no great Inconvenience and no Injustice in its 
Introduction. 

7 . The above contains almost the greatest Praise of which I conceive the 
Draft of suijh a Work capable, as long as it is not matured by those Amend- 
ments and Interpretations whicli in the Course of Time will supply its Defects^ 
correct its Eirors, and authenticate the Sense of every Line. The present 
involves a bold and to a certain Extent a successful Attempt to mitigate the 
unavoidable EviK of the sudden Introduction of a Mass of enacted Law. 

8 . My Apprehension of their Nature will be illustrated by enumerating 
the only Four Modes in which I conceive that a Mass of Law can at once 
receive legislative Authority : — 

1 . That of the C’odcs of the ancient Barbarians, which never can have 

received any accurate Interpretation, but the Enactments of which 
served as Landmarks to guide in some degree the Discretion of their 
rude Tiibunals. Something similar to this must be the immediate 
Effect of the C’ode in the minor Indian Jutlicaturcs. Ultimately it 
may be hoped that a Measure of the Certainty which will be gradually 
elaborated in the higher 'IVibunals will extend to the lower. 

2 . That of our Civil Legislation about the Period when our Tribunals and 

general System of (iovernment assumed something of their present 
Form, 'i’hen a rude IjCgislature dictated to a Judicature trained to 
great logical Subtlety, and acting on acc'urately recorded Precedents, 
a Principle on tbe Observance of which they insisted, lea’ving the 
Tribunals to interweave it as they best could with the existing Insti- 
tutions. The Origin of the complex Law of Entails under the short 
Act called “ l)c Dorns” is a noted Instance of this. But this avowed 
judicial Legislation would be the last Consequence which could he 
intended in this Instance. 

The 3 d Mode is that adopted by .Justinian, which seems to be the only 
Mode by which the Legislator can give to the general Mass of the 
.Jiinsprudcnce of a civilized People a more definite Character than 
“ Avntten Reason” sanctioned by approx ed Usage. 

Tlxc 4 tl) is that which has been adopted; and xiewing it only as a more 
extensive Statute than any other, I have spoken of it with high 
Praise, as an Essay making a wonderful Approach to Success where 
I conceive Success itself to be unattainable. But I conceive it to be 
but the smallest Part of the 3 ^aw. That the whole unwritten Law 
of England, except ■where distinctly repealed b}'^ inconsistent Provi- 
sions, is imported into it, and necessary to its intelligent Construction. 
It was said some few Years since that on the Promulgation of the 
Code Napoleon the Price of old French Law Books fell to nothing, 
but that from that 'rime it had been continually rising. Such a liesmt 
I believe to bo inevitable, except where all Certainty is disregarded, 
as in the Barbarian, or where, instead of an Enactment, there is a 
Digest of Authority, as in the Roman Mode. 

9. Viewing tHen this Work as an admirable Attempt to comprise in a 
single Statute the Definitions of Crimes and their Punishments, but no more,— — 
ana considering that those who, because they can joint out numerous and 
important Defects in it, think they show that it is not entitled to that Praise^ 
only betray their own Ignorance of the extreme Difficulty of sound Leghlation, 
-r-1 now come to the Statements of the CoinraiBsioncrs in their Preface. Sincere. 


as I have no doubt their opening Claim to Originality is, I apprehend it muefi^ 
more arises from their Sense of the little Assistance which existing Systems' 
have aflPwded in point of Form than from the great Amount of really wteiW 
Matter. Some beneficial Principles are, as far as 1 am aware, ncwlj^ develo]^ed|i 
aud tih^re are some very questionable ones ; but 1 think them enritleduOn this 
whole to the much m^ter Praise of having seldom much disiegs|w»d 
Eaepmence aad recorded moral S^se of fhe World. ^ , « 
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the Ddcntion G&aik ''' 

.’ i^li j ^ awtiii Miob ^ entme them to di^Mc^e^’^ mdigna^ Cnticism ” on their 
'I will give but a single Instance. Thar Attack oh the Bombay Code, 
ttttdier One Definition trivial and most important Crimes of precisely 
li^ iiithe Character, leaving it to the Discretion of tne Judge to impose a light 
Ftihi^hmhht in light Cases, comes with an ill Grace from those who, when they 
have brought together Crimes of very different Degree, have withheld any 
suth Discretion ; so that a Man who puts on a different Hat, or changes the 
Direction of his Walk, that he may not be r^ognized and made civilly respon- 
sible for a petty Trespass, is exposed to the same Punishment ns one guiltj' of 
wilful and corrupt Perjury, wliich must not be less than a Year’s Imprisonment. clause 190 , 
have overlooked the Distinction, that while giving false Evidence is always 
committed in defiance of solemn Warning, and in breach of an express Under- 
taking to communicate the Truth, and that therefore a Minimum of Punishment 
may in this Case reasonably be fixed, the fabricating false Evidence admits of 
all Degrees, from the most atrocious Cases to the very slightest Acts of Dis- 
guise or Concealment, is venial, for innumerable Oversights are unavoidable; 
but those who have fallen into it arc little entitled to stigmatize the Cruelty of 
a Code which gives the I’ower of reducing Punishment in due Proportion* to 
the Reduction of Guilt, which Power they in a more than analogous Case have 
withheld. 

11. Their Method of Illustrations by Examples is excellent. It is the 
Practice in other Sciences, and the Want of it has been felt in Law. 

Mr. Livingston occasionally uses it, but in a Manner confused between As In tlip Swtiou 
Illustration and Enactment. Here it occupies its proper Place, distinct from on Fulse I’l'etence, 
the Enactment. They truly say tljp.t Precision could not always be made con- 
sistent with Neatness and Perspicuity. They have preferred, and rightly. 

Precision. Their Sentences are hardly more harsh and are far h^ss prolix and 
involved than those of Legislation in general ; but still they often (tre. and must 
be harsh-; and at any rate the synt hetical Apprehension of them is difficult to 
Minds not accustomed to accurate thinking; but an Instance of the Rule 
in action will lead the Mind analytically to it. 'I'lic JCxamplcs ought, however, 
in my Opinion, only to be looked at like those in Grammar, — simply to lead 
the Mind to apprehend the Rule, — not to define its Limits in doubtful Cases, 
or the Example beeonics Part of the Rule, and their Statement that “the 
“ Definitions and enacting Clauses contain the whole Law ” will be falsified. 

A fictitious Example should only illustrate real ICxamples, which, like real 
History, may instruct. 

12. But there is another Objection to treating them as limiting the Rule, 
that it W'ould l>e an Assumption of the totally distinct Office of InU*rpretation ; 
that they proceed to assume as asscntially belonging to the Legislature, and 
call in aid the Authority of the Roman Jurists, pp. 7, B. 1'he Terms indeed 
of their Quotation arc, as they appear conscious, more expressive of Insolence 
than of Dignity ; and the Fact they will hardly doubt, that th« noble Juris- 
prudence of Rome must owe more to the Wisdom of its Ulpians and its 
rdpinians than to the Rescripts of its Imperial Musters. However frequently 
the Legislator and Interpreter may have usurped each other’s Eunctions, tliose 
Functions are not only radically distinct, but destitute of all Analog 3 ^ The 
Passage cited is no less inconse(|uent than arrogant. Lrgim cpnigmatn solvere 
is an Act of Reason, and must submit itself to the Test of Reason ; Inquiry into 
its Soundness, Leges in prmenfi comlere, of Power, and belongs absolutely to 
him, sin concessum est. The Meaning of the existing Law, as truly as the 
Motion of the Earth, is a pre-existing philosophical Fact, not subject to the 
infallible Decree of Pope or Emperor. Power cannot create an (Edipus. It can 
only dictate a new Law when it pretends to interpret the old. 

13. The Doctrine is indeed well fitted to flatter a despotic I..egislator ; but, 
cncoept under a Government which is lawless as well as absolute, I consider it 
iiwjroughly unsound. The Law is not the secret Will of the Legislator, but 
l|is expressed Directions for the Guidance of the People. That is its sound 
Qonstmetion which is the sound Conclusion as to its Meaning for those who 
ajjetd obey it to draw. Now, because the Legislator must see it by a Light 
tihid) tj^y possess not, because instead of construing what he has said he can 

thnkittf over agam what he intendm or aught to Itcme said, he 
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«^ost inevitaUy amend wihW he shmild iixter|w«i« ' >■ . 

H. But even the inm^nary Advantage and real Bifladimatage*<<mly 
t$k.e Case of a single independent Legislator. He who penned tibe BnaetirriMt 
may best know what he hirasclf meant. Whoever amenoed, whoever suppcnteid 
it, may best know what his own individual Views were in doing so; but it Js 
utterly impossible to collect and embody all these several Views. That which 
they or the Majority of them have ultimately concurred in expressing (jmrhapa 
with very different Notions of its Effect) is the Law ; but the legislative 
Uiulerstanding of an Enactment not confined to those who take an active 
Part in its Discussion. It is far more more to be found in the Sense attached 
to it by those who, reading it with no other Light than its Terms afford, either 
support it or abstain from opposing it. In this Condition, as regards Legisla- 
tion for India, is to be found the British Parliament, from whose supreme 
Authority the local I.cgislaturc emanates, and to whose tacit Approbation all 
its Acts arc submitted. 

15. But let us test the Doctrine by its Application to other Instruments. 
Arc the Framers of a Will or Deed to he examined as to its Effect, because 
they “must know more certainly than any Judge can know what ” that ‘*is 
“ which they mean to make ?” The Absurdity is apparent. The Observa- 
tion, quod voluif non di.rit, is immediately applied ; but it is no less applicable 
to the Legislator, unless those who are to be guided by the Law are to be 
subject to the ^J’yratmy of him who should call on them first to discover the 
Dream, and then the Interpretation. 

16. But, even admitting Interpretation to be but a Part of Legislation 
abstractedly considered, the Indian Legislature will hardly, if competent, be 
willing to repeal that Rule of the British Constitution which places the Two 
Parts in different Hands, by whieli it ordinarily belongs to the J^udges (subject 
to Correction) y/As* ^///rere, to pronounce w'hat the Law is to the l..egislature. 
Jus dare, to ordain Avhat it shall bo. 

17. The Expediency of this Separation as n Civil Provision is manifest. 
A loosely worderl Law is, us the C\)mmissioners truly observe, no Law ; yet 
what is so likely to tempt the Legislator to Indolence, or to deceive him into 
Unconsciousness of this radical Defect, as the Certainty that the Effcc“t of his 
Provisions will be authoritatively scanned by no Criticism but his own ? and 
if he falls into cither of these Faults it is irremediable. 'I’hc surest Safeguard 
is to follow up in Practice the avowed Principle, that his Enactments are put 
forth, uot^for his own, but for other Men’s Comprehension ; and the Remedy, 
whether the Judge find a real Defect, or introduces t)ne by his own Miscon- 
struction, is always in the Legislator’s Hand, — a fresh Enactment. 

is. 1 will not examine the Question whether the occasional Exception by 
Parliaments passing a declaratory Law is not, like an Act of Attainder, an Act 
rather of Supreme J’ower than of Legislature. The Distinction is well known 
in America, where, as hero, the Legislature docs not (like the Parliament) com- 
prehend w'itnin itself all the Powers of the State ; but I have not at present 
Access to sound American Authorities. The Etfect of a declai'atory Law has, 
iadeed, often been produced here, by requiring all Courts, &c. to deem the 
Rights to be so and so ; but such a Power, if it exist, is different from the 
ordinary Power of Interpretation. 

19. That tlic Legislature, after pnssipg such an Act as the present, should 
be employed for some Years in rcgularlj’’ introducing the requisite Amendments, 
must be necessary ; that for that Purpose Doubts and Defects should be 
reported is proper ; but Judicial Legislation will not thus be prevented ; a 
Doubt is a Caution. Judicial Legislation chiefly arises where only One View 
of an ambiguous C’lause occurs, and is therefore adopted without Hesitation, 
or where the gradual Deviation from the correct Sense of an Enactment is in 
qach successive Step so minute as to be imperceptible, and it is only at last 
perceived in the aggregate. 

20. As, however, the Commissioners do not intend that the Legislature 
should actually exercise the Right to reconsider decided Cases, but merely in 
the Enactuient of a new Edition of the Code should add Illustration, including 
or excluding particular Cases, they do not assign to it in Jacty thotigh thely 
claim in Principle, that Office of Interpretation the Claim to whio);k I have 
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m^^lillofi when introduced with the B«tne Authority as the rest of the 
bd an unusu^ Form of lEnac^ment, limiting, extending, or 
qiukltfying the l^ovision. The Doctrine that the Provision itself 
n&Utfljns'the whole Law will certainly be falsified by giving (as they propose 
In p. 9«) ^ Illustration Legislative Authority. It will therefore not strain 
the' Law, where it is required to make Language which is “‘as precise as the 
fibvbjcct admits of” sufficiently intelligible, simply because it is a modifying 
Part of that Law. The Method is new. I do not know, wlien it is (contrary to 
the View of the Commissioners) an avowed Part of the Law, and not retro- 
spective, that it is inexpedient ; nor when these are no longer fictitious Cases (as 
to which I have before expressed an Opinion), but the llesults of Experience, 
can I say that enacting that such Cases shall or shall not be deemed to be 
included may not lie effectual ; at the same Time that it is easier than amending 
the Body of the Clause, as well as more authoritative than the Judicial Decision 
that thw are comprehctidcd or not in ils oliseure 'J'erms. « 

21. They will not, however, supersede the Use of Judicial Precedents, 
explaining the Enactments on Ciroun<ls of Reason, — not on mere Authority. 
Tne Idea “ that the Code will be at once a Statute Book atul a Collection of 
“ decided Cases,” and that “these Cases will he of more Value than llcj)orts, 
“ because of legislative Authority, whereas the Heports would only give the 
“ Opinions of Judges which other Judges might vejiture to set aside,” arises in 
complete Misa])prchension of the Nature of the Authorit y of such Reports, and 
of all other Expositions of Law, eonsiden'd, not as a (’olleetion of arbitrary 
Edicts, but a high moral Science. Their Weight depends on tlieir Liability to 
be overruled unless fhey are w'arrantcd by Reason ; and it is therefore that Lord 
Stowell’s Judgments, being approved by the Reason of the civilized World, are 
conclusive, where the’ Acts of the British Parliament, having only the Power of 
our Empire t(» support them, are disregarded. 

22. The Evil that there exist so many independent Judicatures without an 
Appeal short of the Queen in Council is undoubtedly a great one, but it may 
be greatly mitigated by other Means than that of virtually transferring the 
Appeal from the Queen in (Council to the L(*gislalivt* C’ouueil. The ultimate 
Principles of Interpretation must be tliose of the English Tia^v. No others 
would be available, even if there existed a great School of Native .Turisprudence ; 
for the Native Laws, not proceeding on the Authority of any Human Legislator, 
must be wanting in this Branch of Law. But in fact no others Avould be 
practicable by a tJourt sitting in England, or compatible jvith the Supremacy 
of the Crown and Parliament. 

23. 1 conceive, however, that all Courts might bo authorized to give their 
Judgments, subject to a Case stated in the same Manner in which Courts of 
Quarter Sessions state Cases for the Opinion of the King's Bench. I need say 
no more, as this very easy and simple Mode of raising the Question must be 
well understood by you. 

24. I scarcely venture to suggest whether the (Questions should be stated for 
the Opinion of the Supreme Court at Calcutta, or oi'a .ludicial Body for which 
the Members of that Court, of the ('ourts of Sudder AdaAvliit, and tTu.' 
additional Member of the Legislative Council, might furnidi Materials. 

25. ^^'hilst I am on this Point I hope I may be forgiven the Digression (if 
it be One) of soliciting your very particular Attention to the Question whether 
all Courts, from which the Appeal lies direct to the Queen in Council, might 
not be allowed to give their Judgments in this Manner, subject to the Opinion 
of the Court of Appeal. It wouhl allow a really doubtful Question of I..aw 
to be raised iK'fore the Supreme Tribunal, without all the Prolixity and conse- 
quent Expense and Delay of an ordinary Appeal. The Advantage, besides 
wat of Expense, to an honest Respondent, would he great, because, instead of 
having to sustain his Judgment in all Points, he would only have to ouppoyt 
it on the Point reserved ; yet would an honest Appellant have an Advantage 
which he docs not now possess, for where, as is frequent, there is a Jumble of’ 
Law and Fact, and of Evidence doubtful and contradictory, and scarcely intel- 
iigihle, except on the Spot, a vicious Judgment must often he sustained, because 
the Court of Appeal cannot see on what Grounds it rests, nor, consequently,* 

, ,tbati it rasts on untenable Grounds. 
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both l^tagants, except as .ingards Praltxity am Hziteiise, The Ac 
eonlhied to them, would be great; but st tnhy have a Aiitbes 
to both indeed, but to whichever of ^etn the Merits on his 
obviating much of the Confusion and Chicane which tend to obscuie 
Merits. Tliat is the Benefit above suggested. t:: » ^ 

27* It is essential that the Court should have absolute Discretion to teAi^'^ 
such a Case ; for if it be in any Case claimable of Right the Parties mu«tt 
have an equal Right to claim the Insertion of all that is material, instead of ’ 
merely thos<5 Parts on which the Court thinks its Decision may require Review.' 
It would therefore be a mere Appeal under a new Name. Nor is this hard 
on the Appellant. Ilis old Right of Appeal is untouched, and the added 
Opportunity of raising the Point of Law in a simple Form is an unmixed' 
Boon to him. 

28. As it is never compulsory, it seems to me that the Courts ought to bif 
empowered to stale 41 Case in any Proceeding whateveri^ whether appealable ot 
not. In some Cases not appealable it would be very desirable that a substantial 
Question should be simply raised. An Action for a very small Sum is oftett 
brought for the real Decision of Rights of the greatest Value. 'And the 
Courts may be trusted not to allow it where it would be frivolous or unjustly 
vexatious. 

29- It seems clear that subsequent Penal Legislation should adopt the 
Nomcnclatuni and be made a Part of the Code. 

30. If the Commissioners think it practicable, it is plainly right that none 
should be exempted from the Law. As regards Procedure it may perhaps be 
necessary in the Mofussil, and with the Nabob’s Family at Madras, that 
jx^culiar Privileges should be allowed in respect of Examination. But they 
arc an enonnous l^vil if not confined to mere F'orms of Hcsjjcct while under 
Examination. If the Examinafion of a Witness have not the Check of 
Publicity and of Continuity with the rest of the Cause, so that the same 
Audience take it in eomiecteclly Avith the rest, — if he be not allowed to be 

E ressed in Cross-examination, so that Inconsistencies maybe exposed, instead of 
is having '^Piine to trolour them over, — Tests of Truth nowhere more necessary 
than in this Country will be Avanting. Nor is the Effect only that Falsehood 
Avill escape Exposure. 'J'hat Avould be Evil enovigh ; but Truth, not being 
exposed to the 'Pest, \\ ill not have its Weight. In Bombay, AA'here we have 
a highly respectable Native Commercial Aristocracy, and no other, — where none 
but diplomatic IVrsons (cxec'pt occasionally Persons under some Compulsion) 
can have Occasion to be, exc(?pt on the Terms of submitting themselves to the 
LaAV, — J am clear that no other Male I’crson ought to be priAdleged. 

31. As to Females the DilHeulty is greater. I have seen so little practical 
Evil (from the Itarity of C’ases in which Women of the higher Classes are 
necessary Witnesses) in admini.stcring Lhav under a System which professes 
no such Distinctions, that I should be reluctant to see any Enactment con-^ 
ferring a Privilege, Avhich will be clung ter as an honorary Distinction, and 
AA’Oulcl therefore tend greatly to cheek the Advance of Civilization. Yet if 
it Vere nccessaiy to legislate specifically on the Subject, I am not ;prepared to 
say that an Enactment that all must indiscriminately subnnt to Examination 
in open (’oiu't , woulil be safe. Even the Parsecs, in all Things the most 
liberal, and particularly as regards their Women, are not ripe for*this. 

32. Whilst on the Subject of Examination it may be right to advert to a 
Point of .such gencn-al Application that it may properly be included in the 
general Review, though not mentioned in the Preface to the Code, and not 
distinctly el.sewhere. I mean the Case of Oaths The Offence of giving 
false Evidence is unconnected Avith the Idea of Peijury. It would appear 
that a Relaxation of the Rules requiring Evidence on Oath is thought of. I 
am inclined to think something of this Kind might be done with Advantage., ' 
I am reluctant to dispense with the religious Sanction where it can be obtained;''' 
But it can be hardly supposed, thouj^ a Form of swearing is used, that ifi 
generally is obtained in this Country. Doubtless the Minds of all Classes 
here are accessible to Terrors connected ivith the Vengeance of imseenv 
powers. Challenges to some peculiar Mode of Alguration are iiot unoonfirito: 
among Litigants, But the Court cannot learn by what the ConHseiifenM'of*'’^ 



' & Itiwi i»> Besoiirce te to asSc him, and in ansiamr 
JM if he nmaiii to airear falsely, ttdce care not to tneution what he 

Ihllllmr'JieaUy Inudingv Nor could Couits follow 'Witnesses to the Places on 
whtwWiiSiaictaty many Oaths depend, nor (without agreeing with those who 
4fi*y a conscientious Man can iih^se an Oath except by what he himself 
venei^des) could they with Propriety follow Superstition into all the strange 

ana Imprecations to which it resort.* I therefore think that the 
of dissociating the Crime of false Testimony from the Profanation of an 
Oath is, when there is so little Approach to Community of religious Belief, 
right ; and that it may be right to substitute in many Cases a c ivil Sanction 
equivalent to an Oath. 

83. I have said that without recommending expciimontal Change at the 
Ih^esidencics I do not consider the Code as it exists much less capable of 
being introduced there than the C'cmmissioncrs appear to consider it in the 
Mofussil. Without the Code of Procedure it is hazardous to sjicak ; but I 
doubt whether some broad Ijine of Distinction, analogous, not to the etymological 
Meaning, but to the practical Ditlerence of Felonies and Misdemeanors at the 
present Day, i.c., into the heavier and lighter Crimes (as retained by Mr. I^^iving- 
stonc), may not be found expedient generally. J’olice Powers which arc 
i^equately stringent for the greater Crimes will be oppressue in minor Cases; 
and Police Authorities cannot be expected to apply on the Instant a Number 
of Rules. In rare Cases the Distinction between Felony and Misdemeanor 
may nm into Refinement; but it is surprising (though tin* Police Powers in the 
Two Cases ai*e so very different) how little is the practical Difficulty even with 
Native Policemen. JCvery Crime involving Theft, and a few others whose 
Atrocity no Man doubts, is a Felony. • 

34. In general the f^lassifieation seems to Ik* simple and good. It has indeed 
the Inconvenience from its Novelty that many '^I'liings which we are used to 
seek together are separated. In tlie Instance of Libel I shoidd say too much 
separated. It is to be sought at least under Abetment, Offences against the 
State, Defamation, and Insult. I wish that OffciK’cs relating to Religion and 
Caste, instead of having been thrown together, had been similarly distributed. 
It is fit that they should be punished; buj, almost all w*erc capable of Imng 
included clearly, but in general tacitly, under some other Ileail, so that where 
a Wrong had really been committed the Alagistrate vould be at no Loss to 
visit it, without their being thrown together into a JMamial of iSectarian 
Animosity. The Kind of Crime is One which it is peculiarly dangerous to 
pass over as frivtdous under 73 ; yet the Charge is peculiarly likely to be so in 
reality where the Form of the I.<aw expressly calls Attention to this Mode of 
annoying an adverse Sect. 

35. 'J Jie general Purpose of avoiding Fiction and adhering to strict Truth 
is excellent. For this Reason I think the C’ommisvioners have done w'ell hi 
subjoining to “ intending ” the Phrase “ or kntiwing he was likely ” to prt>duce 
such an Effect, instead x)f leaving it to the legal Presumption that a Man must 
be taken to intend the obvious Consequences of bis A>ilful Acts; but 1 think 
they carry this too far, and arc apt tu take a narrow View of Intention, 
lutention embraces not merely that Result which an Agent wishes but atl 
those which he knowingly hazards. A Slaver who ships Negroes with the 
Knowledge that from the State of his Ship Half of them will ])robably die on the 
Passage may strictly be said to intend the Murder of those who die as well 
aa the Captivity of those who survive. He considt*rs the Mortality a necessary 
Evil instrumental to the other Object, like an Engineer who damages a Fortress 
he desires to take. His Intention in cacli Instance clearly tanbraccs both, 
though he is anxious that the profitable l*ortion of the Harm he does should 
be as large and the purely mi.schicvous as small as is consistent with the 
general Object. I shall probably have Occasion to say more of this when I 
come to Details ; but having felt it due to the Code to express my Sense of the, 
valuable and pervading Homage it pays to Truth, I could not avoid expressing 
it 'With the Qualification it seems to require. 

The Chapter on punishments is of sp general a Nature that it seems 
more properly adverted to now than reserved. 

jfo the Reasons for not punishing capitally a Number of Offences com- 
]ld|iod with that supoi&or P<«rce that Murder was probably in the Power of the 
Cliodhai I folly otme^r. I do not dispute the Right of Society to take away 
. (263.) .6q 4 . Life 
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Life for Crimes deeply affecting Society ; but in addition to the Arguments 
used, this certainly is a sound One, that the People con hardly have a high 
Sense of the Sanctity of Human Life where they are accustomed to see it 
frequently, ami, as they may suppose, lightly taken away by public Authority. ; 

38. The Observations on ''Frunsportation appear just as regards this Country ; 
but they have properly qualified their Application to Europeans. It is 
probably rather the political Danger of confining for long Terms in England 
great Numbers of Persons with whom many out of Prison have more Sympathy 
than with public Justice, than the Superiority of the Punishment to Imprison- 
meut, thatrauscs Transportation to Ik.^ so much used in England. The liunish- 
incnt from India of Foreign thimiiials seems to me most properly made a l*art 
of the CJode. 1 do not now observe on its particular Allotment. The Power 
of the Executive to c'ommute Transportation, as distinct from the general 
Prerogative of M('re_v, is I think grounded on sufficient Reason ; and lor the 
same lleasoii 1 think it would be desii'ablc that the Place of Transportation 
should (as in England) be left to the Executive, instead of being (as in the 
Supreme Courts) a Part of the Sentence. 

30. As regards Fine, I agree that the only just Rule is the indefinite One 
of the Rill of Rights. 'Fhe Investigation of the Amount of a Man’s Property 
is impossible. 'Fhe fining to the whole Extent of Property acquired by Crime 
is not excessive. * 

40. 'Fhe ( k)mmissiotit'rs probably think it hazardous to intrust .Judges with 
the Power of c-hanging simple into rigorous Imprisojiment ; yet 1 think it would 
be a very desirable Alode of enloreing in many InstaneesOlu' Payment of Fine, 
as practised in some of the Conipan\’s Courts, or, on Nonpayment, of pre- 
\'entitig the very undesirable Protraction of Imprisonment. Some Men in 
Criminal (Justody eoneeal tlieir Property, in hopes that when the original 'Ferm 
is expired they w'ill be released without Payment; others really cannot ptty. 
To an Insolvent’s Cretlitors, not to himself. Fine is a Punishment. If already 
in Prison, he is invulnerable both to Fine and simple Imprisonment ; and 1 
know some Instances ol' Insolvents who remain in Prison, from not having given 
a true Account of their j'istates, wlu) have sought their Liberation by all 
Manner of (Jahnnnics and other .sysUanatie Annoysmee of the Sheriff, CJaoler, 
Creditors, and all eoneerned in their Detention, stojiping just short where there 
is another Pimishmiait besides Fine and Imprisonment. J dwell, however, less 
on these oeeasional Cases than on tin.' Jinjan-tiinei' of making him who pays in 
Person because he cannot pay in Purse norkouthis Liberation within the 'Perm 
ol' his original Sentence; and still mori' on the Effect of (Certainty of' Punish- 
ment, instead of enabling the Pris(»ner whose, ProjK'ity c'annot be reached, 
except through his own Means, to feel or fancy that as long as the Sentence of 
Imprisonment lasts he can b(' no worse otf, and therefore may safely take all 
thi' Chances. 'Fhe Plan proposed of a limited additional Imprisonment, and a 
Right still to levy the Fine, is better than the indefinite Imprisonment of the 
English Law’ ; but I still prefer the Pow’cr of increasing the Rigour to extending 
the 'Perm. 

‘11. I am (dear that, the Commissioners are right, both in holding that civil 
Satisfaction should not be lost because the Oime is a great one, and that the 
suffering inflicted by requiring that Satisfaction should go in part of the 
Punishment. 1 doubt, however, whetlua- in gre.at Crimes the Law of Forfeiture 
ought not to be partially retained. The Criminal woidd then be disabled in 
some (U'gree from making aw’ay wdth his Property. 'JJic Executive would then 
make Satisfaction out of that Property more fairly and equitably than it could be 
extorted from the Offender ; and the injured Party would not have th(j Motive 
to prosecute civilly f(>r his (.>wn Interest, and connive at J^scapo from the 
Criminal (Jiarge. The Surplus of the Estate might be returned to the Criminal 
after a certain 'I’imc. 

42. 'Fhe Difficulty is to determine whether this Restitution should be pre- 
carious or of right. If precarious it is very difficult, almost impossible, to 
introduce such a Law by Enactment, though a similar Practice exists in 
England, where the Crown takes the Estates of those who die leaving no legal 
Rcpresentaf,ives, but grants to Persons (as illegitimate Kindred) who make out 
a moral Claim. I am afraid, also, that when the Criminal could not call those 
who administered his Estate to a strict legal Account it would bavery liable to 
Peculation. If, on the other hand, to obviate this, his Claim were to be of 
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right, he must have a Right to a strict Account of everything. No equitable 
Consideration could be allowed in settling the Claims of those whom he 
has wronged, and the entire cumbrous Machinery of Bankruptcy would lx? 
requisite. 

43. The Practice of expressly providing for cumulative Jhinishment is ver^- 
good, and seems in general (but this is not the present Question) well applied. 
Substantial Justice requires that a Man shall not be.Twiee punished for the same 
Offence. Yet it would be wrong that Avhen* the same Act was penal in various 
Ways Punishment for the slightest Crime involvcfl in it should give Impunity 
for all the Rest. A petty Assault may be an overt Act of* High Treason. 
The Doctrine of Misdcineaiior nuaging in Felony prevented this fAil. '^Fhe 
present Course prevents it in a. Manner less simple, but better in a Country 
civilized enough to Aveigh out Justice Avith suflicient Minuteness. 

44. 1 greatly doubt the Kxjiediency of totally abolishing the Punishment of 
pubhc Exposure. It should l>e A’cry sparingly used, and should b(* confined 
to Crimes really scandalous, and to Avliich Ave wish to tc‘acJi the Peopl(‘ that Ave 
attach a particular Opprobrium. The more atrocious Spcc'ics of the rrimrn 
falsi have these (Characters. They have, inorcoxer, this Characteristic, that 
whilst Exposure is, as the (Joiniuissioners justly remark, the most unequal of 
all Punishments, the ScA'erity A aries, if ivstric led to this (hass of Crimes, in a 
great measure Avitli the ( hrcmiustaiuos ol* Aggravation of indiA'idual (luilt imd 

E ublic Mischief. '^Fo a Merchant of Chodit, a venerated Ih’icst, a Man Avho 
ad studiously maintained an nn!)I(anishcd (/haractea*, tlu'y arc iiuomparably 
more severe than to an impudent X'agaboiid. But the Crimes of Forgery or 
Perjury, if committed by such Persons, are incomparably more atrocious in 
tliemseRcs than by the latter Character, and the^ obtain a Credit and inflict 
an Injury on Society at large, and on the In(li\ idual against Avhom tlu^y arc* 
dirc?ctcai in j)artictilar, whic'h Avould not result from the Falsc*hoo(ls ot* one who 
had nothing to enhance his Credit. If* limifc‘d to siicJi t-ases, it AAould gene*- 
rally be to I lyj)oc‘risy, not to ‘Mbc* Remains of* 1 1()iU‘sty,’M hat the increased 
Pain Avould be attrilnitahlc. 

45. 4'lui Principle of* Punislmic'nt on ('omiction in the AltcrnatiAe is 
just. It docs directly Avhat the l^aAv ol* England ]m>l*(*sses not to do, but in a 
great Number ol* ( 'ases does indirectly, subjc‘ct to I)ct*(*at by tc*chnical Acci- 
dents. As Avhere the ( h'inu* is laid (litlcrt'Ut 1\^ in diircrent (\)urls, or AvJierc 
(for instance) a. iVhin is accaisc'd of BurglarA^ in breaking into a House Avitli 
Intent to Steal, of stealing therein to llu* Amount of Fitty Sicca Hupccs, and of 
breaking out, haAnng stolen. lien* arc Three (-aj^ital Crimes, all of Avhic*li may 
possibly lui\'C‘ bci‘n c'ommitted, (whicli Consistency is Avliat enables tlicni to be 
iramc'd into Oiu* Charge,) but the l^roof* ol* an\ ( )n(* of whi(*h is Mif}iei(*nl.. 

46. The Head ol‘(ienc*ral Excvptioiis 1 for flu* most part approve. A sound 
Line seems to be (irawn as to trusting Individuals with their own Pei*sons and 
Properties, and in c'ertain (^'ises Avith tln)sc* ol* o1h(‘is. I agree* no less to the? 
Ex(*e])tion grounded on tlie Sanctity of Human Lite, and I wisli that thc*y had 
clsc*wdiciv followed ii]) the* Principle*, inst(*ad ol* providing that Ilomieide by 
Consent slioidd not be* Munh‘r. J'lu* Pr(*rogati\ e* ol* Mc'rc'y aA'OuUI imie*h bette r 
be alloAved to a])])ly Avhen necessary to such ( ‘uses, than a Rule be* laid down 
that a Man has to some* Kxti*nt a Riglit to authorize* ils l)e*st luetion. J^his 
only applie‘S t(A its Avilful Destruction. It must sonu times be riglit to hazard it. 

4/. I agree Avith tlie .Admission of the ( Commissioners, that the*. Line* draAvn 
as to the llighl e)f jiiivate* l)e*fe‘ne*e* is neit. salislaci e)ry, as anc‘11 as that it is 
probably tlu! least satisfaeteny Part of most Cexles. J t*anne)i suggest a bette*!* 
Line. The Dillieulty is inlu‘rent. A nicely graduated Seale of Lrge*ney is 
impossible, because* it de|)e*n(ls on a ( aanbinal ion e)t* so many ( ireumstaiiees, 
Avherein those Avliieh are highe*!* in their Kind may exist in a le>\\er Degree, and 
because the Hide is to be applic'd b\' unlearned Men, unde‘r ( areiimstanees 
likely to di*prive th(*m of S(*lhposse’ssion. 1 do not see that the ( aimniissioners 
have erred from the l^ine* of moral Right and Wrong; and this the true Cliiide. 
Men e*annot in general act in sueli (Jases from tlie* KnoAvledge of the ir Right.--, 
but from the Impulse* of the Mome*nt, acting on 1 )is])e>sitions ready or not read\ 
to place others Safety in fair Coinjietition Avith tlu*ir own. Upon this h'ootin*;*, 
therefore, not on that of strict KnoAvledge of the* I^aAv, must their Responsi- 
bilities stand, though of course it is desirable to simplify the Lhav, so as to 
obtain the largest possible Amount of KnoAvledge. 
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48. One more Observation I will make on a Point which, though not very 
prominent in the Code, goes to the Hoot of the unsuspccte^l Purity of oixr 
Administration of Justice and Government in general. It is proposed to 
put an end to tlic Prohibition of taking Presents ; that Prohibition has been 
most beneficial, and I cannot see that the Ueasons for it have ceased. The 
Difficulty of jiroviding that it shall not operate harshly on Native Magistrates 
shoidd be grappled with, instead of abolisliing the whole Law. The Difficulty 
of drawing a satisfactoiy I.,ine is no doubt considerable, but n\uch may easily 
be doiK*. To receive a J’ortion with an Asiatic Bride is no more illegal than to 
hire a I louse of an Asiatic ; either may become so, if colourable ; neither is so 
in itself. In all Cases of Kindred and Affinity Presents might be allowed. 
'Phis would at once provide ibr the Majority of Cases in which they ought so 
to be, and wouhl be attended with no Danger, because the Kindred or Affinity 
W’ould be a Warning to the Public. 'Phe Situatit>n of a disinterested J*' unc- 
tionary who Avas at liberty to receive Presents would be very painful, knowing 
(as he must knoAv) that their real Objeet Avould be inconsistent with his 
Integrity ; yet that tht'ir Bejection Avould be an Insidt. 'Phe Reasons assigned 
for not making Bribery in this Country jnmishable in the Giver of the Bribe 
are most satisfactory. 'Phey are in substance, that from the Habits and (’ir- 
cumstances of the taamtry he is the Victim of Avhat has to him the Effect of 
Extortion ; that Pressure must and Avill operate on his Mind as long as the 
I’erson Avliom he desires to pro])itia1e is knoAvn to be ready to receive, and 
ready he usually^ must be, unless the (ioAcrnmcnt by its Pi’ohibitioii Avill relieve 
him from Discourtesy in refusing. 

41). As regards a .Iudgt'’s taking a Gift from one Avhom he kiK)Avs to be a 
Plaintiff or Defendafit in a Suit before him, this is still to be forbrddeii ; but 
this (Avhile it appears to me to et>nc-tHle the Principle) is t(4al1y inadequate. 
A Judge knows not Gne 'Pentli of the Ciiuscs Avhieli are on the Piles of his 
Court, still less can he bear in mind Avho are. all the Parties to each, .still less 
wdio, Avithout being nominal l*arti<.“s, art* interested ; but all these Persons them- 
seU'cs, and all tlu-ir I'.nemies, kuoAv, and im|)ortant as the Matter is to them, 
they cannot coiieeive that it escapes the Notice of the Judge; his (,-haractcr, 
therefon*, suffers, and that of the Administration of .Tuslice Avith it. Bvit Avhat 
is worse, this Avill most fre({uently lia])pen to the most impartial Juilge ; he 
whose Attention habitually fixes itself on tliv* JVierils of the t-anse, not on the 
Persons of the Litigants, e.xeept as jaDininent t>n the Evidence, Avill most 
frequently reeciAC in Ignorance a. I’reseiil. Avhieh Avas intended Jbr and Avill be 
umlcrstood as .a Bribe. 

.'>(). Again, the .Fudges at the Presidencies, and to a less degree elsewhere, 
are a permanent exclusiAc 'I'rihunal, haA'ing .iiirisdielion oA"cr a eoneentriitcd 
J’opulation, any Gne of the richer IMembers o!’ Avhieh may an>' Day, and in ibc 
Majority of Cases often Avill, lx* interested in importanf. eommereial Questions 
which must eonu' before Ibosi' Jmlgi’S. Valuable- Ihesents then, cA’en ])y those 
AA'ho have no pending Litigation, can in jin)st t’ascs hardly be; looke-d ujK)n 
othi rwisi- tliaii as Retaining Pees for ge-iu-ral PaA'our. Presents to a Judge on 
(j^iitting GHiee Avouid be almost the only ones not liable to Inqnilation. 

.^jL i’’orgiA'e nu- if I press upon your Jlonourabli- Board, as a Matter far more 
A'ital than cacu Ihiilbrinity of t^riminal Law itself, the Imjeorlance (d‘ this 
Bniiicb of our Pofu-y, Avliicb exempts the upright from Siisjncioii, the AA’aAcring 
from 'I'emptation, Avliich guards the prominently f’avteurable Characteristic of 
our Rule, tlie knoAvii (Ueaimess ol its European SiTA’ants llaiids. 

•'>2. 1 now conclude those more general Gbst-rA’ations Avhich respect the 
Character of the Avhole Work. J think Aery highly ol' its g('ncra1 S])irit and 
Execution, Avhilst I have felt hound to exju'ess strong Dissent from some 
J*rinei))lc-s advanced. J haA’c unaA'oidably been dealing Avitb large Principles, on 
whicli it may be doubtful Avbefher my Gpinion Avill li.aA'c any Weight. Here- 
after 1 shall be eoneernetl Avith practical Details, in Avhich 1 shall haAc nrore 
ICxpectation of dii\-c-t practical Csefulness. I am obliged, hoAvev'cr, at present 
to diseontinne my Remarks, as the approaching Term Avill preclude me from 
furnishing them tor some 'Pime, and 

T have, tSre. 

(Signed) J. W. AwnRY. 


No. -JO. 
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No. 90. 

The Government of India to the Honourable Sir John Awdry. 
(Legislative Department, No. 429.) 

Honourable Sir, • Fort William, 2d July 1 8.38. 

We have the Honour to acknowledge the Receijit of j'ovir Letter dated the 
2d ultimo, and to return our cordial 'Phanks for the Ijuljour which you have 
bestowed on an Examination of the proposed Cinminal ( kidc. 

2. We await with Interest your promised further Communication upon the 
Subject. 

AFe have. See. 

(Signed) A. Ross. 

W. W. JilKD. 

A. Amos. 

W. Mt)UISON. 


No. 91. 

J. P. WiLLoiTOiniY Esq. to the Officiating Secretary to the Government of 

lloMiJAV, IvCgislative Department. 

(Judicial Department, No. 1,.5()/.) 

Sir, Hombay Castle, 10th .Tune 1839. 

With reference to the 2d Para, of my Letter, dated the 10th November last. 
No. 2,429, J nni directed by the Honourable the (Jovernor in (Council to transmit 
to you, for the Purpose of being laid before the llonourabh* the President in 
Council, Cojiies of a J X’tter from the Register of the .Sudder Foujdarec Adawlut, 
dated 9tb ultimo, and of its Enclosure, being Minutes of the Judges of that 
Court, and Reports from the subordinate Autliorities under this Presidency on 
the Subject of the new Penal ( 'ode. 

2. 1 am at the same Time desired to intimate to you, th.at such of the Autho- 
rities to whom Copies of the Ckides Avere sent, and whose Replies have not yet been 
received, have been directed to furnish without Delay the Intimnation called from 
them on this important Work, which Avill be foivvarded to the Government of 
India as soon as they are received. 

1 have, ^rc. 

(.Signed) J. P. WiM.orouav, 

Secretary to Government. 


Enclosvire iu No. !)1. 

Extract from the Proceeding's of CJovernnieiit in the .Indicial Department, from tlie 

llegi.stiT of (he. .Sinldcr Eonjdai'ce. 

Sir, Su<h|(‘r K<Mijil;ir«‘«» AiIhanIhI, f)(Ii Mny 'I8J39, 

In fcrwartliii" io you (Jn* jiccoTn^RUiyiiiL;' Aliiuitt'.s of t-lit* »l oi’tlic SinMcr 

Atltiwlui <m tiic new J’ch.tI (^Klc, 1 ;iiii t.o olbsorvc thal. ii.*-; ( ii(‘ Sul)j(‘ct riTjuirctl 

iniicli more. AticHt-ioH tlian iJn^ Tim<^ to afioni, AvliiJst ciii^Hi^tMl in the current 

J3H.siii(‘ss of tlic (..AHirt, and it; licini^ ioimd iin])o.ssild»‘, to discn.ss (‘aoli i*nrt in ( 'oiisnll.jit ioji 
wiiliout ^ivin^ the whole that uiidividcti Attention in tlie ]Vl;inin‘r, in t;iet, in whieli it i.s 
iK'Iit'Ved it was (R)ni])os(R| ]»y th<‘ J..aw ( ^ anmission, ami wJiicli would havt' put an e^itin* 
Sto£) to the IhLsiness of Hit* Court, it has hecii thon^^dit Ixd.tcr to oiler tlic.sc Remarks 
B 0 ])aratt‘ly, ami to forward tlieni as th(\y wt rt‘ Avritten durini^ t.eeasional (^‘isnre. 

The Acting Se.iiitAr Puisne Jnd;M* wonM offer his vtuy r<‘eent A]»])ointim‘ii t to tlii^ Court 
as an Kxeu.st' for his not havinLC atldet] to tJie lieiiiarks* niatJc ly liini whilst Session Jud<(e 
of Poona on tlie Subject. ‘ 

The Opinions of tin*, subordinate jmlieial Antlioritii'S that, have lusui received by tin* 
Court are also hi^rewith forwai*ded ; lint the Call made on otluu's is yet unre]»iied to, and 
most have found it impossible to ^ive up suflieient Time to enable them to oiler Ojhnion.s 
of Value. 

T liave, &:c. 

(Signed) P. W. LeCSevt, Register. 
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CIliaj»ter II. 


Chapter IJI. 


Chapter IV. 


Chapter VIL 


Minutes by Mr. Geoiige Gibekne on the New Penal Code, 

Bombay, 19tli March 1839. 

I proceed to offer such Observations as ocx?ur to me on tlie Perusal and Study of the 
New Code. 

By Clause 57 an Offender is Ua]>le to a Fine imposed at any Time within Six Years 
after the Passing of tlie Sentenee, althougli he may have suffered tlie Imprisonment in 
default of J^ayment in tlie first in.stanee. 1 do not feel quite convinced of the Advisa- 
bility of this Finactment, from tin* Arguments used iu Note A. The. Punishment, as it 
now stands, would 1)<‘ always mueli mort* likely to affect tlie })oor Man than the rich ; the 
one not having the Power at (he 'finie of the Sentence to pay the Fine is imprisoned, and 
any little JVoperty lie may ae<|uire afterwanls, — for instanee, his Wages of Labour, of 
Salary, of Service', within Six Years, — may be seize.d in Payment of the Fine; the rich 
Man would always pay and l>e free, 'fhe runlshmcnt would, it ajipears to me, fill more 
Hcpially on each Ofieiider w(*ni I lie Imprisoniiituit in default of the Payment of the Fines 
siiftieieiitly proporiioiUMl ; the rich Man would sutler iu his Ihirse and the ])oor Man in his 
Person ; ainl this Diflenuice do(‘s notappear so olqt'etionabli^ as the ])T-ovidinga Punishment 
wliieli will invariably intliet on the jioor Man a double Ratio when the rich Man is 
always cc^rtain to In* free* at Half the Penalty. It is (certainly an Advantage, to levy a Fine 
from a Alan wlio ])r(^ievs liiqirisonmcnt to ])aying it, lait if ])roviding for this, 1 think, 
rart^ Instama*, the Law isinadt* to a<*t une(|ually ainl injuriously in its Effects to by far the 
inon^ numerniis Class of Oflenders, it should, if posslbh', be avoidtal. \Vi*re a dis<‘retiouary 
P()W(T ])ermitt,ed to the Judge in this respect, tlie ( )bjeei would gaint'd. Tla' Provisions 
of the ('laus(‘ would secan to allow of iliis, but ih(' llt^asoiiing in the Note wouhl seiun to 
rendt'r the M(‘nsnn‘ iinjieratiw. 

The Al >nliti(»n of (Virporal Ihmishmeui may be liailed as an Event of great Benefit. 

(Maus(‘s 71 to 79, — The Right of ])riva.t(‘ Defeiatt' extends to tlie inHi(!ting of no more 
11a, nu than is necc'ssary for the Purpose of Defence, d'his is a dillieult Law to legislat»e 
ijjion, and as it now stands will, J think, occasion niiich lloubt and l)ilK(‘ulty ; the Opinion 
of the Deh'iider b(‘ing acte<l u])on at the Aloineut of Oangt'.r willi all Ids Feelings 
('ll listed in favour of (‘xtn'iia' M(*asun‘s, wlien*as those of tlie Judg(‘, (piietly con te,m plating 
ill Ids Court, till* probaldc ainl distant. Dangta*, will naturally hold a very different Opinion, 
and tlie (.hns(*(jueriee will be that People will be discouraged from dt'fendiug tbemsedves 
and Prop(‘rt.y from Fi'ar of t he ( Vui.seipU'iUM's ; this is to la' regretted, for the Inhabitants of 
this Country rcipiire Eneouragi'im'iit, and not only that, but S]»ivit to defend tln'ni.selves ; 
and if we could instil t.liis Spirit into Ui(*m our Rt'turns wmild show a very dillen'ut Account 
to what they do at ])r('S('nt. The I'usjllaniiidty ot‘ the People is out' ol' tlie elnh'f Ca.us(^s 
of the Number of Roldxu’ies. 1'he Nece.ssity ot* tuieouraging tln'in to defrnd iliemst.'lves is 
admit, tcil in Nnt(‘ H, Imt. tin' Law scarcely acts up to that ih-ineiple, 

(.dansc's <SS, J)(), }M , !)4, ref(*r to the inst igating ot‘ JN‘i\s(»ns to commit OUi*iiees wliuJi 
simjily are jn»t ]ninisliable. In (JJan.se SS the Ollenei* must h(‘. (‘omniitted to render the 
Instigation ]»unisli:ible, in (danse !K) the Instigation must. Ik* attemh'd witli tlie actual 
DeliA cry of a. Bribe, in ( dause, 9I with the Thrt'al of causing any Injury, in (.daust* 91 the 
P<*rsons instigated must exet'od iu Number 10. Sni'ely the JVrsou who insi igatc's another 
to commit an ( ttl’cnee under any and every ( dreumstanee is di'serving of Punishment ; liis 
portion nf the Otfrnet' is (•(nnmitted by his Einh'avours to I'ffeet it, and tln^ Execution of it 
may irst with others. Tin* Prineiple a.do]>t(‘d would hold good in ref'reuee to those wlio 
])re\iously a))et any < Hleius' by engaging to eoinmlt tliat Oileneo, An*., according to 
Clauses i).*), 9(), ami i)7, for lierein tin' Intention onl> is manifesl., \\ liieli may be consid(‘red 
ill the same Ligiil as a Man’s Thoughts, and if a Ihnii.shna'nt Weiv assig’iied to tln'in Avlio 
eoidd escape? The 1 nstigat or is an active Agent ol’ Evil, ddie hesigner maybe eon* 
si<lered (|nieseen(. until h<* either instigates or (‘xeeuUiS an Ollcnee. The Principle is ad(q)ted 
ill (diapter VI., (.daus('s 1 1(», IIS, 120, and 122 

|->v ( dans(‘ 10(i ( ’oneeahneiit of Murder is punisliable with only Two Vi'ars Inijirisoninent, 
wliieli ajqiears to me to he too lenient; and hy t da use .‘tS2 any Person A'oluntarily (pausing 
Hurt in eomnilt ting or att.emptiiig to (*ommli. R(dd»eiy, or in eommitt.ing I)a(;oity, the 
Pnnisliment, sliall he cumulative. IJy (dause .*>77 the Punishna'iit for RohiK'ry may bt' 
rigorous lm])risoiiment for iMuirtt'cn Years, aTid by Clau.st* 321 any Pt'rson voluntarily 
(iausing Hurt for tin' Purpose of extorting Id-ojK-rty, Ac., Ac., may bt* juiuislied with 
rigorous Inqn’isomin'iit ibr Fourteen A'^cars ; thus Twenty-eight Years Impri.sonnieiit is the 
Maximum t hei-rfore. 

For Cone(‘alment. or subseijiu'iith' abetting Murder, by (Jlausc lOh, Two Ah*ars Imprison- 
ifteiit is the Maximum. 

But for (d>nc(*a)nu‘nt, of or subst*r(ucntly abetting RolJjcry, and voluntarily (.causing Hurt, 
the Punishment lie dNvo Years and Four Alontlis ; a gi'eater Pimisliinent fur a leas 
Crime. 

Tin* Provisions of (dia,])ter VTT. wliich relate to Offences again.st ilio public Tranquillity 
are a great lm])rovement upon the Law as it stands at present, and all necessary Enact- 
iiKUiis appear to have liei'u made. 

In (dauses 130 and 135 the (jodo of Procedure is absolutely required to establish the 
Offence. 

• Chapter VIIL 
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Chapkor VIII. contains Enactments which occasion a sweeping Change of a Rystem 
which has been in force for Years. First, in regard to the European Functionaries, is it 
advisable to alter a System in reganl to tlieir Comliict when such Conduct does not appear 
to require a Change, and when the System in IVaetice a]>pears to act well '/ 1 sliould say 
oertaiuly not. The Rule regarding the Recteipt of Pivsents has hitherto neviT been 
found injurious, and I shouhl very n)ucli doubt the Effects of tht* Law hertdn niade ; it 
allows the Receipt of Presents provided they are not “ a Motiv^eor as a Reward for <l<)ing,'' 
fcc. Here a most dangerous Field of 'JVnqdation is opened. Those who know the 
Natives of this Country must be aware of their Propensities to gain th<‘ Favour of their 
Su])eriorsor of those in Power, although tliey may not liave any inmasliate UbJtH't in view, 
and an Kuro])ean Functionary may he entindy fn‘e from the Motives reridi*r(‘d j>enal 
in acee{)iing tlie Presents at the 1’ime of their being ma<le ; bnt may lluy not have con- 
siderable. InHiionw on remote Acts, ami which may never luMletectt'd ? J think this Law 
might possibly cause a radical (Change in the (.diaracter and Conduct of tin* Kuropean 
Funciionari(‘s. 

And witli regard to the Native Servants, the Law as it now stands is nif)si diilieult to 
cjnforee, and tin? Crime is randy ])!oved thongh often suspected ; that Jdifliciilty will be 
iucrejised by l.he new Law. 

Ch}i])ter IX. ])rovides for the PunislmuMd of Contem]>( of the lawful Antbority of Public Chapter IX. 
Servants very etfisitnally, and will b(* a great liiqu'oveimmt np«>u tin* Law as it stands at 
prc.sent, as many Chises are ])rovdd<Ml forwhieli the Autborities cannot now punish, such as 
those in Clauses 15!2, lo.5, loT to !(>.*>, jind 170. 

I thitik the Punishment providisl in Clatis(‘s 17*1 and 17o excessively light; a Pt‘rs(ai 
re.seaiiiig a Alunhuvr or Lacoit fi-oni Custody can only he im]>risoned f)r Six J\lonths and 
lined. 

A Pi'rson a]^j)r(diend(Ml f(>r any serious f)|fene(\ whose Ihinishment might b(‘ Imprison- 
ment ibr Fourteen or Ten ^’t'ars, M^onld always be ready to run tlie Hazard of so light an 
Addition to his Punishnumt as Thret* Monlhs I mprisutiinent, as ])rovid(M] in (danse 17'’; 
this would inwer dt'ter an OlfendiM* fr<>m attem]>ting an EseajK^, and the Ubjeet of all 
Punishment is to pn^vimt the (h)mmission of < ttlenees. 

J think als(> tin* l^unisliinent. in (darisesl77 and I7»S ]>ar(,ieularly light ; tlu' harbouring 
of Offenders in tliis (hmntrv is one of tlu* strongest Fe.at nrt'S against tht* good and 
ctticitmt Administ.ration of the. Police. Wt* cannot gt‘t tht‘ l*e<*]>le to assist ns, but always 
find thal. they assist Offenders, in Ftaxl and Conet'almfnt., to a^ery great Kxteiit. T Hiink* 
the Punishment sliould be %ery severe whim the (dlleiider in tlu* fori'going Lour Clauses 
is guilly of any atrocious ( Viine. 

Th(‘ Priuei]de oi* ]Mmishing an OUcium* neeording to tlie Hegreo of Injury infH(d(‘d is 
ivdmitted in the ISott'S to this Cod(‘, ;iml om* tif tht* gn*atest InJiirit'S to tla* Soeietv at 
larg(‘ is harbouring Cang llobluTs, .and y«*t (he Man who harbours the Person guiKy of a 
piddy Theft, an atrocious .Murder, or tif Cang Kolibery t»r Dacoily, is snbjt‘ctetl to the sanit* 

Punishment. 

fdia])ter X. ))rovi<h‘s for Otfen(M‘s against pnlilie Justice, and tin* Classification and Cliapier X. 
Divisions of tlu* ( dames herein notietal and ])nnishe<l jiromisc* to lu^ most eni<*aeions. A 
Fabricator of falst* Evidt'iiec is not now jmnishable ]»y onr Law. ami Clauses lJ).d ami IJ)-t 
lanbraee Offene.es which are very fre([nently eommitted in tliis Cduiiitry ami for uliieh 
hitherto we havt* had no Idinislinient. 

The Primaplt's ami Ileasoning shown in the Nott‘s to tliis Cha]»ter ftu’ making fdse 
Pleading ])enal are most excel h'lit, and ma\ sueh a Law be framt‘(l. 

(JbajiterXL ddit* Ofienee of Smuggling is lu*rein made ])enal, gt*n(Tally a Provision in Cliajiier XI. 
which tlu^ Bombay Code was di'lieii^nt, which, together with the Enaetincnt in Clauses 
212 and 21 J, were j)arti(!nlarly n‘«]uinMl. 

In the Ctfeiuaxs I'elaling to Coin 1 should havt' lu‘en imdintMl to havi* made the d(‘faeiug Chapter Xll. 

of tlui (Join a penal ( )tiem‘(\ Tlie Praeti<‘e is veiy eoiunum in this ( 'oiiiitrv t‘oi‘ petty 
Slirotls, wlio eytahlish them.selvt's in evt‘rv (dirner of a Pazaar or populous ami much 
fn*ipiente<l Stre.id, to ]»rov(‘, or wliat tlu*y term it,, slirolf Coins lirought to them by the 
Puldic for that Pur])ose, ami fornu‘rly tiiey use<l always to stamp ( ’oins so ])rov«‘d ; this 
defaces the (d>in. although it cannot be said to diminish the \Vi*iglit alter the Com- 
position, ()fft‘mu*s ])rovided for in Clauses 2-Mi and 2i*7. 

( Jiajiter XIV. pi*ovides for many Offi'iices alfeetiiig the ]nibli(‘ Health, Safety, ami C< n- 
venienee, which hitherto have not been jniiiisliabit*. 'J1ie, Jhiiilsliment in Clause 2o7 f'r 
wantoidy doing any Act likely to spread flu* Infection of a dangerous i)isi‘ase ap^iears, f r 
Ko great and injm ious an OltemM*, to lie ])arlienjarl\ light. 

Clause 2(h) jirovides for the Idinishment of Is’egligemv in regard to Fin*, or any com- 
Imstible Matitu* wlum by siuL T^egligeiin* there is a ])robable l)ai)ger to biiman Life. 

ThLs, T think, iHsenrc(‘ly sufh(aent ; 1 wonhl have made it l)angt*.r to Jinman Lift* or Pro]>erty. 

In tliis (Country the Destrnetion of Houses l>y Fin*, is very fre(jm‘nt, but the Loss of Liff* 
i.s very rare. Of all the numerous Fires wliieh have oeeurred annually undcT my “wn 
Observation I do not, remember a siiigh* lnstane»» of the Loss of Imman Life thrrejVian, 

Clause 272 is partienlarly applicalde and will lie very often reijuireil in Jd'actiee. 

Clause 27“I provides for the Removal of Obstructions to the lligliway, hut not sufHclmtly 
so, as those must cause Danger, Aiinoyaiicift, or Ohstruction to tlioso who jiass. A vmy 
common Offence in this Country is encroaching ujioii the Highways, Roads, and Stn^(‘ts in 
building ; the*Evil reqxui'es Remedy hy making the Offence penal. A partial Encroachment 
(263.) . 11 r 3 W 
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l?y One Householder on a Street, say Twenty Feet broad, altliougb an objectionable 
Offence generally against the publi<i Convenience, can scarcely be brought witliin the 
Meaning of this Enactment. 

linptcr XV. In Cha])tcr XV. several Offenct^s are provided for which hitherto liave not been penal 
With the E.vcc])iion of Clause 282, I think them all advisable, and peculiarly adapted to 
the People and Country for which the Laws arc made; but this Clause 282 .might, I 
think, he excluded ; it abnost amounts to a ProhibiiioTi to j>reaching of the Cospel For 
't surc'ly must l»e the deliheratt^ Intmd.ion of every Preaeher to weaken the Faith and 
cliange the n‘ligi<»us Feelings (»f the* Heathen ; lie must decry or censure the one, as li/e 
exalts the othe-r (Visul, and by so doing lie must w(»und the Feelings of many. This 
Clause, 1 think, should he onutti‘d ; the Want of it has never yet lieen felt, that 1 am 
aware of. 

aptcr XVIIl. Cha]>ter XVIII. may he eonsidiued one (>!’ ilie most important in tlu^Codt^ ; tlie FirstClass 
of Olfenees against th<‘ Hod}" im*hnlt‘S e<*rtnin Omissions as well as Acts, the Line denoting 
which is admirably dolimsl. The second mitigated Form of Mmxler, voluntary cul])ahlft 
Uomieidii hy ('onstait, is peculiarly ada]dcd to Cjiscs likely to oecm* in this (.Vmntry, such 
as Suttees, administmlug Medieimi to procure AlKirtion, Ac. Ac. In short, all the dif- 
ferent Divisions ami Definitions of the Crimi‘s ]>rovid(‘d lor in this Chajder haVe been 
aiTang(‘(l with such Accuracy and Care, tlie Principles and Eeasoning in tlie Note M. are 
so clearly and fully shown, tliat it a]>])ears to me that all that wa.s reijuired has been 
acc*om]>lished, and (‘Very Remark antieipate<l « 

hapter XIX. Tla‘(- rim(‘ of Cang RohluM-y is tiTmial 1 )aeoity in Chapter XTX., and is defined, in Clauwe 

tT7(>, “ when* Six <»r more Persons conjointly eoiumlf- or attemjit to commit a Robbery.*^ 

' - A Itolbery is detimsl in the oToth Clause to he Theft, and J^Ahu'tion y htui in committing 

the same Deai h, Hurt, or wrongful Restraint, or the Hear lheri*of, is voliintaril}" eausiMl or 
attrmj)f-(‘d to lie eauserl, and may he j)miislieil hy Clause with '^fransportation for 
Lih^ (»r rigoj'oiis lm[uisonment for Life, and must not, he less than Three Years, and sliall 
he liable to Fim*. 

(.\msid(‘ring flu' ])res(ud/ State of So(*i<‘f.y in this Countiy, and the great Preyalence of 
this most airoeious Crim(\ tlie <lreadful Extent to wliicli it is (*arri(M|, ami the serious 
Injury which is often iiillieled individually and generally, and which in its Kiieets may 
often he eon>idei‘(Ml inon* hurtful than many (-uses of Murder, 1 regri't to observe that 
^tlie lunv (^)(le allows <tf a more! lenient Hunishmeid. than tli(‘ old one, hy which Death 
might h(‘. intluded, I considtl’ that there an* many Instances in which tlui extri'ine Peiuilty 
of tin* Law" is nM|nisit(‘ ; to take an Example: 

The Leader with his Cang of 'I'eii FollnwiTs eons* dow ji uj>on si^vend dt*Xt‘ne(‘less Villages 
at ditiereiit Times; tliey torturi' th(‘ Inhabitants in tlieir eustoiiiary cruel Way, often hy 
saturating Poig in()il and winding it round tlaur Fingers burn them to the Stumps, 
hi’sides otluT Mod<‘s ('< pially ]’e\ oil Ing ; Hands and J*'(‘e1, are cut off, Fai’s are toi*n to 
obtain tlieir < tiaiameuts ; in sliort, tlaClang commits a humlnal Atrocities, hut not one 
with the Inii'iition <»i* Attcaiijl. (o murder, and Death does not ensue. The Country 
around is in tla* gi'i'atest Alarm and Agitation; (‘uch Householder tnuiihles for his Life 
aind Pro]K'rty ; the Police (\\ert thcmsi'lves to cai.eli tlu‘ Cang, whidi, as is generally 
the Case, for a, long Time elud<‘s th<‘ir Vigilancix robbing a House in One, District in One 
Night and a, House in aimther District many Miles distant the next Night; the Jnliahi- 
taiits havt‘ not a Moment’s Pi'aiH', tluy suffer almost to an ( (jual Degree with the actual 
Sufferers (if 'foi’ture and Rolbery from their overwln‘lmiiig Fears, ami many lose all 
their Projieri.y and sutfer gne\ous Hurt, Marks of wdiieh the}' ht^ar to th<‘ir Craye.s. At 
lenglh the Cang is eaught, ta*ied, and eon\ ieted, ami ])Uiiished hy till' iiCAV (V)de with 
Trans] >ori at ion for Lif(‘, Surdyinall sueli(\isi*.s J)eatli to t lu' Princi})als is desirable as an 
Exainj)lt‘ to the ( '(Hint r}' : the only ^lodt* ef making a- I )illeieiice in tlie Punishmiuit 
betw'tsMi th(‘ L('ad(‘i>. and Felloweis wouhl he by reducing that to the latter the wliole of 
W'hieli they geiK'rally (h’serve, 

Tr.‘Hi.s])ort;d ion or Imjiri.-noimK nt for Lift^ hi‘ars w ith it no yivid Exa]n]>le to tlie public 
Mind , to ik(>se seiileneed and immt'diately c(»nei‘ined the foniu*r earri(‘s with it some 
undeiiiKMl Noli(His of a H;inishii;ent to a ( 'haos similar to that w'hich tlie early ]\Iariners 
SU[)]»ost‘d to exist hiyoial certain Latitud(*s. 

A^'aln, a C iiig of I’iChsMi orTwvuly <*om(* dowui U[)on a Village and [>ro(u‘ed to the 
W(.‘althi(st 1 nlialutaiit’s House; he and his Juuuily hearing tin ^ Ts'olse outside the Village es- 
cap(‘ into the fluiigleand eoiiet'al tliems(‘lves, or the Famil}’ remain ijuiet in tin.' House and 
are not interiensl w'itli ; siichi 'a.ses fi’is ju<*ntl}" occur. Tla‘, (Jang (‘liters the open Door of tluj 
jioiisi* and carries oil' all the ]*roj)t‘rt y and Valuables to tlui Amount of -R),(M)() or .51), 000 
Rujx es, ( )n ttmviclioii of tlie OtVeiiders tla* Puiiishnumt will he only rigorous In ipri- 
srtiiinent fot 1’hiee V(‘!iiN and ;i Fine under Claiisij .*18.5 ; for many Caiigs in the (.knikau, 
avvaiH* of the Pusillaiiimi!} oi’ tlm J nlad/itants, very ofteu commit these Excesses without 
Anns of any kind. 

Tim Fiiii* may 1 m' enforced, hut with little Prohahility of its ever Uuug realized. 

I therefore (xiusider that Otfemh rs in these Crimes are not sufllcienily jmnished hy the 
new Code, and tla; Law in this res|ject is numi simple and (‘thcaiuous in the old Code ; 
and T think also the Number constituting a Cang by the lathtr preferable, as the DeKscrip- 
ti(Ui of Oflenees is at once di'tined, is iniich mure heinous than Robbery by single JIauda, 
ftud iwj I tliiiik^ more freciuently comiaitted by Five than any other Number. 

By 
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« 

By Clause 382, voluntarily causing Hurt in comniitting or atk^mpting to commit 
Robbery, or in committing Dticoity, tlie Punishment sluill be cumulative. 

In respect to Dacoity this cannot be, as it is already pro\'ided for to the ut iuost sliort 
of Death. 

Clause^} 386 and 387, wlucli relates to Criminal Breach of Tnist, will, I sliould s;iy, Im* 
very c(»nstantly required in Practice ; fej* luirortumitcly our Ntuive Ih'veuue 8t*i vaijts lose 
no Opportimity to luisappropriatc the ])ul)Jic Money when they think they can do so with 
Impunity ; our Jh^veune System oilers this ()p]>oriuuit.y but too tVer|iu‘nlly. Jlitlierto ilus 
Otleiice was puuisliable to the Exti‘iit of Seven Years Iinjn'isonnient with Fim*, by tlie new 
Code Three Years Imprisounient is the utmost ^u* Fim*, or lioth ; 1 <l(> not think the latter 
sufficiently severe, nor will tla^ Th’ovisions ofllu* Clause reach all < Itfeners. (4n(‘ js when a 
Ikvenue Oirater makes us(‘ of tlu* jaiblie Money for ]n*i\att‘ Thirposc's, witli tht* Itit Miiion 
of re])aying it, for by ( Uause 3<S6 the (Jffenet' is inteiniing frauduh nt ly to eaus(‘ wrongful 
Loss or Risk of wrongful Loss to any Farty, 

By Clauses ?hSl) and ♦*k)0 tlu* reecaving of stolen Proj)erty is niad(* ]iuniNliaitle v/ith 
Three Years Imjjrisoninent of(‘ither I )e>^eriJ^tion, or Fine,, or both; this 1 eon.-i<ler wouhl 
be very leni(*iit in many Cases. Siq^posing A tin* Ib'eeiver of stnl(‘n lh*op(‘rt\ to a con- 
siderable Amount st(»len by a Cang of Thii'Ves, Fiv(* in lSbiinli(‘r, who wei‘e guilty of the 
mcjst atnxtious Acts in tin* Ivohhery, and of wliieh A was aware; but as l^^'eoit^ had imt 
iHH.m <‘Oininitt(‘il,- that is liecaiise iJien*. wa*re not^Six Persons ami npAvards eoneenicd 
in tlie llohheiy, — A can only lx* ])unislH*d under (-laiise .‘tlU). 'Ha* l\(‘eei\ers of stolen Iho- 
jxiiby knowing tin* same to Ik*, st,oh*,n ai'e, in my Opinion, fpiite as guilty, if not nnu’e so, 
in r(iferene(‘. to tin*. Injury they (*outrihute to indict on Society generally than tla* Rob- 
tln*nis<dves. WiTt* th(‘rc no R<‘C(‘lv(‘is th(‘r(‘ would be lewer lh>l)beis. In Di.^triets 
where Robbery is fr<'quent it becomes a rtyular I'radi* ; 0/h‘nces an* e.in'ou raged, and iljus 
l)isc( )V(‘ry ] )rt* veil t(‘( I . 

The Provisions of ( -laus(‘s and 3!)(S against cheating am) framhileiii. Tns(dv(‘ney are 
very advisable and (*lfn*acioiis ; so lik»‘\vise iin* iJiose for Orimlnal 'rr“(*s])!iss. * 

Chapter XXil. ])ro\i<les Ibr tin* Ihinislmient of tin* Illegal Pursuit of legal Kights, ami CluiptcT XXII 

which \vas much n'liulred, as hy tin* old (N)d*‘ a F(‘rsoM in ginal Faith l)i*lii‘\ In:.' a J)(‘l)t 
due to him and taking .Fro]M*rl\ to pa\ liims(*ir (*ouId (»idy be punisbed tbr Pobbi rv. 

In Note P. to (diapter XX Ml. lh*a..sons ar«‘ assignc<l for md punishing nn'tiial Servants (diapti*r XXIIJ 
who befor(* the Fx] drat ion of tin* Term for which tlu*y are liiri'd <juit tln‘ir Fiiiployer, 

(k)nsi<le]*ing the jxwliar State, of Soeioty in tin* Fast, I tliiid-: a Law is re(pnr<*d to [o’oleet 
Witli tin* Master and tin* S('rvanl.s from unjust 'rr«‘atm(‘nt. ( )rr(‘n aia* 1 he tbiant*!' put. |o 
very ])ainful Jneon\ t'lfn'uee and AiiinovaiM'c by Servants refusing to g’o to a di.st.ant 
Station on tin* wvy Fv(‘ of I tepai-tu'-e, although the\ had ree(‘iv(*<l sullielent Notice, and 
wu're bt'forc* inclined to ae<‘om])an\ their I^Iasler. Servants, on the other Hand, nia\ ne 
lurned oH' on tin* nn‘r(‘ Y him of the Master, at a Moment’s Warning, at any Ibst oiei* 
from their lioines. To correct the Kvils in sonn* Hecq-ec* att(‘mlant on (‘aeli, I should have 
ree.(minn*mlt‘(i that a Alunth’s Notita* or Alontbs Pay he given, or a J'iiie imposed to that 
Amount. 

As far as the Tiaw goes, in rof(*renee ti* Otrenet‘s rel.atirtg to Alarriagf*, 1 do not think that rha])ter XX1\ 
there, are any ( )bj«‘etIoM.s to it, but 1 do think that lliere are many (djeetions to its ()niis- 
sion.s. Laws are framed for ibil<*.s of Action, 1 o punish Crinn* ami govi rn stx-ial liil i leoume. 

As the Fn:io(ni('nt stamis the most sacred Law of Sovdety, that of Mairi:tge, i*. peimitt d 
U) b(* A’loletMl, jind tin* Fngli.di in India are aIloW(‘d to throw' oil’ ih.il le;»;al bestr.nnt 
which govi*rns th(‘m in Idiiglaml, and to live with tin* ]»riinitive J labils and Manm r* of 
h !8S civil i/ed Na.tions. ihmishmeiit. Is left to Society . Sn.rel} the Fifcet of mo-i Laws is 
to gov(*rn Opinion ; ami will not tin* ()]iiiiiou of Society change with tin* (’haniL'" uf (he 
Law? 1 should I’ear It 'vvouhl. and tin* Suhnetsof that Nation which value .‘and eMnlorms 
in tin* sacred Law of Marriagt*, mon*. pc rl.aps, than any other in the World, may ln*iic''- 
forward he ])ointed at as K.sam])les of tlie vevti.-e. ^ 

polyg.ainy is so fai*alloY,ed to t in* FngiisI, jn India, that jiT'o\ idc'l no Deceit i.^ ]a‘aeli^( I 
no Penalty is (*na(*trd for tin* t hdine, tin* baneful Llfoet.^ of vvhioJi it is i;**< (!h-'< to spM*u!at(‘ 

U)nui. ddie Advantag(*s ri'sulting from ib; Abolition are f*reib|\ l.ouehed upon ly that emi- 
nent Ijawpyer and llisi.ori:in Sir »lames Mackintosh in his J tislorv of FiiglamI, in a pas'-iug 
H(*mark upon tin* Abolition of Slaves in I'd-anee, which, he savs, was ‘‘ the oidy J»is,.r.h r 
‘‘ wdiieh on tin* (tontim-nt distmbi*d the J^nfranehisenimt of l*«*a>ants, the m■)^t (‘' to!isi\r, 

‘* .spotless, and ))(‘m‘ticciit Jh'voluf.ion j-ecorded in 1 1 istory sinct; the dn liv'ojy of ^Vonn u 
“ from ])i*rj>etnal lni])risoimu*nt and um’ontrolle«l Slavory i»y the Aholition (.f Jk)lv gamy ’ 

And yet this Practice ma v b(‘ renevv(*d to a certain Extent. 

The Prf)visions and Jhaiieiples ujxm wlii<*h tin* l/uv on .D(‘faniai ion ha.s ln*en frann‘d (di.Mpti*r XXV 
apj)car most excellent ; juid rJl that am lx* said lais l>eeai said in that very intere.stivg 
Not-e R. 

Tlie Law on Criminal Intimidation, Insult., and Annoyanee will, I thii'.k. ?neet Chapter XX H 

Olfe.iKH*. of this Des(!ription ; and tin* last (danse, 488, is ])nrtieula! ly appropriab* to the S.O. 

Vice of Jntoxicyitioii in tliis (Jountry. The Offence herein provided for is not ])unislial)le by 
the old Code. 

1 liave offered the foregoing Remarks in all Humiliiy and wdth the gi'cab'st Diflidencf*, 
as the Result of but that jiartial Stanly wliich Oceujiation in otlier Duties wu*ll only allow 
of ; they may bo considered of little Weight when it is remembered that Men .sele(‘ted for 

(263.) “11 1-4 lUeir 
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their Talents have devoted their undivided Time and Attention to the Construction of 
this Work. 

The Greatness, the Boldness of tlie Undertaking, and the Accuracy, Care, and Talent 
with which it has been fi'anied, niust needs entitle it to the highest Admiration and 
Praise ; the vast Dillicnilties to be overcome in framing a Code of Laws for many various 
Classes differing sf) essentially in Manners, Custom, and Feeling, the whole J^lan adopted, 
the Perspieuit}' of the Juangiinge, its useful Illustrations, and those most valuable Notes, 
may altogrtht‘r rank it as the Fii'st Production of the Kind in any Age or in any 
Country. . 

Holding tins Opinion tlierefon*, 1 consider, witli the f(‘w Exoc^ptious herein mentioned, 
that ill this (\ule Provision has iKten nunle for all the (litferent Offeiutes which are pre- 
valent in India, tliat tlie projiosed Enactments ni-c necessary and well ada.})ted to the 
Circumstances of the Cnuntry, and to the Habits and Feelings of the People affected by 
tliem. 

(Signed) G Gimkuxe, 

Acting Second Puisne Judge 


Misvri: ly Mr. T*\ xe on tlu^ New Pexal Codk 

. Bombay, H)th March LSSf), 

It would appear from tin* Letter of tlie S(‘cndarv to tlie (government of India, dated 
13tb A])ril IH.’uS, that it is imi reijuired of ns to offer an abstract Ojiinion U])on the Penal 
Code, blit rather to confim‘ onr Examination fo the Manner in wliicb tb(‘ Hoctrines pro- 
pouiidt^l liavc been redu(H‘d to prat^tical Utility. I have, in tlie, Discharge of the Duty 
imposed upon me, made siieli ( )b,servations on i‘acb (^hapten- a,s suggt^sted tlimnsel ves after 
an atUmtivc Perusal of the Code, 

(Signed) JolIX PyNE, 

Acting Tliird Pnisiie Judge. 

« 

Minute ]»y Mr. Pvne on tlie New Pexae Codk 

rimpter H. The Limit of Six Years within wliieli a Pine may 1 h‘ Ic^vieil, is ealculated to discouragi^ 

‘‘(iJlttase r)7, the Industry of a libmatisl Culprit, and lu'iici^ to di feat One chief Knd of Jbndsliinent, the 
lieformation of the Otfeiider ; and the final Provisi»>ii ol‘ the (dausi‘, that the Death of the 
Olfeiider does not discliarge from Liahility any Propm ty which would after his Death bo 
legally liable* foi* his Debts is visiting the Ofleneis of flu^ Delimjmmt upon Ids (diildren or 
l)i‘scendiints, who may n<»t. be in the remotest .Di'gree* c(mne(‘,ted with his Chimes. For 
example, A is jmnished witli I mprisonnumt ami a Fine for (committing tlu* Offtnu'e* descrihtul 
in (danse H)(l, and at tla^ same, Time of Simtemii.* is possessed of no Prop(*rty beyond tlie 
Imphsiumts of Agriculture or a joint Share in .Maeliimu'y for carrying on tht‘ Trade' by 
vvideli he had sn]»sisl ed liimselfhind Family. The* ExjKslitMie.y of levying tlie Pine* iin]H)se.‘,d by 
Distraint of the* said ^Arliele.s would be* at least <|nesl,i(>na)>]<*, hut supjiosing this Chaise to 
he adopted, it will he e.‘videiit that the (Uleuder has satislied the* Law with respeet to the* 
pecuniary Part of Die* Ihinislimeiit to Ihc very niniost of Ids existing Means ; these may, 
however, have proved insnflieie*nt to seeure* 1dm from the Ih’ovisions of (.danse* and he 
tlie*relore in his Person pays the maximum Peiialtv of Imprisoiiinent l‘or his (Jlfeiice. As 
the Fine* which may he*, imposed is unlimited in Amount, the* Savings of ddire‘e. Pour, Five, 
or Six Years may be no more, than sullieie*nt to nu‘«‘t the* Id'iialty incnrre‘d, and as it may, 
iii(h*ed must he^, le‘vie<l by Distr«*ss, what |M».s,sihh^ j nduevni(‘rit is liehl out. to the lihenuted 
Offe‘nde'r to jairsiie his former (Jailing, the* whoh* Ad\ autages deprived from whletli are*, as it 
we;re, fore'stalled i So far from liaving any Motive to al)stain fomi (’rime, and raise* him.sidf 
to t/hc Position in Society from wliicli he hail fallen, his Ktiorts I’or Six \'c‘ars are^ 
])at'aly/(‘,d, and the Habits of Industry, whieli he* may liave* Me(piin*d under an edlieient 
System of Pri.son Diseipline*, or the^ honest lu'solution wldeh may have he‘eu force.*,d upon 
him, and wldeh the recent Recollection ol‘ the Schooling hi* had undergone* might 
constrain him to e^iriy into ope*ra.tion, will lx* sulfeivd to subside* if Ui(‘y an*, not unfortn- 
uately snj)|>lanted by vicious (Joiii*se‘s springing out of idle* Habits, ;uid tbe ele*sponding 
Ivedeetions eouseejucnt on thej Inability he.^ ex]»erienced to raise hinuself from the, i)et>th 
of Po\ ert-y. 

ddiongli Histane<‘s, no doidd, will he* nad. with wlie n* tlie* Cujiidity of the (Jfleiider may 
influence him to withhold the* Payment ofa Fine, ])re‘lei riiig the* Maximum of Im])risonment 
to jiarting with Ids Memey, it would .S(‘<*jn m(» eliilicult Matter, under tbe general Power 
giveiii of suhje*(‘ting to Distress any Projierty he may ]»oss(*ss, to le*vy the Fine at oiiee*, or 
j 1 Pj o})ert y really pe).s.se.sse*d by him was (•on(*(‘aJed, to render it liable* in default of Payment 
when discove red witidn the* ])rescrihed Timeji ; but as, fen* instance, where Cujdelity is the 
Spring of Ae tioii fifty will 1 am of opinion oeenr wliere; Inahiliiy is thiH r>ar to e■^om- 
{diaiiee with the Court’s Award, I am disjioscd to think that tlie* Fine* should be consideree,! 
merged in the (.'ommutation Imprisonment, where Property cannot be attaelitid during the 
Time* tlie Sentences runs or is not prejvt^M to have been conce*,aled or fraudulently transferred ; 
in short, that the* Right of levying the Fine by J)istress should not have a prospective. Effect, 
lit the imminent Risk eff rendeTiug a Mans liuhour unprofitable to IJm fejr so long a Period 
fvs Six Years, 

With 


* 
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With fespact to the lattw Branch of the Clause, that after the Death of the Offender 
Property which would be legally held liable for his Debts is to be held liable for the Fine, 

I apprehend that the strict Enforcement of such a Provision would operate most hai*shly 
upon tlie Survivors, and be wanting in the essential Qualificjition upon which this Innova- 
tion is grounded, viz., to probe the Oflender in the most sensitive Part, by making him 
disgorge a Portion of his ill-gotten Aequisition, i)r, if rightfully accpiired, disburse from his 
Coffers the Wealth which he prizes higher than liLs personal Freedom. Either One of Two 
Feelings may he supjmsed to impid a JVrson t(> such a. tjourse of ( 'ondiict, viz.. Cupidit y, 
or the more laudable Desire not to leave liis Otfspriiig destitute or euriail ilieir Patrimony 
by his Criminality of (Vmduci; i]i tli(' Fii'st assumed Instance, Death lias j*emovt‘d the Victim 
of the Law from its Operation, the* peeiiniaiy Satisfaction (haiianded as fli^^ Penalty of S.O. 

Avarice is voided and rendered mill ; in ilie Second, the BencvoJen(‘(‘ disjilayed by the 
Culprit in suffering the Jh-ivation of Liberty in Expiation of his Offenct* rather 
than remotely injure his Children or Successors is deserving of Iinitatiou ; in addition 
to which it appears to me the most grievous of Laws, save perhaps in State' Offences, 
tliat the Forfeiture of Rights should be extended to the Cliihlren or Su(*cessors of a 
Culprit on account of Oficnecs wliicli may have been eommitteil before their Birth, or in 
which they were in nowise Particijiat.ors. As the Enforcement of Fines by Distn'ss 
belongs to ibe (^\)de of Proc<‘dure, it would be out of ])laee to discuss the Subject now, 
though Doubts arise as to the Pra(iti(;ability of carrying such a Measure into effect by 
summary Process, among a Coinnmnity where the Subdivisioii of Property and Talent 
Rights of Individuals are so commonly nn‘t witli. 

Were “ grievous Hurt ” limited to the First Seven Definitions ot that Cffemv, the Right Clause 76. 

of private Defence against an Assault ly whidi it might reasonably be a])prehended tliat Section 2d. 

such grievous Hurt would take ])la(H* might be taken as a JustiHeatioii for Honiicade; but, 
under the right Desigmition of the Offenee, it is, 1 think, allowing too great Latitude to the 
Right of privab^ Deieiuje to suffer a l^*rson to rc'sist to th(‘ ])(‘ath from a F(*ar of receiving 
an Injury which may render him unable to follow his ordinary Pin*suits for Twenty 
Days. The Nature of the Assault against whieli a Person in Self Defence acts must be 
taken into eorisidtuatiou in extenuation or aggravation of (he Homi(rnle, and tlie 
Intention ofthe Aggressor will always lie mnch more clearly <l('velo]>ed by the Instnnm iit 
made use of and other ('Trcumstaiiees, wlu‘r<‘. permammi bodily ]njur\^ is con tern] dated, 
than where tlie F(‘ar of the assault(‘.(l may magnify the Assault ini.o the*. Ap]>r‘eh(‘iision of 
grievous Hurt. It a]>pears to iiu' that scarcely any Assault can be committed wherein 
the assailed.may not justify an Aci of Homicide under the right Delniition of (be ()ffe,T)C(‘. 

The Fear of being wrongfully confined for Idiivi' Days is made sutlieieiit to justify Clause 76. 
Homicide in ibis (.'ase. 'flie Provocation of injuricnisly restraining a ^^‘rsoIl of bis 
Liberty is unqueBtionably an Offence of a very grave Character, but it is of no uneoininon 
Occurrence among Landhohh'rs, subj(^et to tlie Law of Government but holding JCstates 
‘Rent-free, to subject their Tenants to short Periods of ( Vmflnement, while ihey may 
be settling with them or others for Arrears on the current Yeiir’s Rent. To leav(' it to the * 

Discretion of the 'JVnant to determim* whether the (yirennistances ari' such as will justify 
lum in the ( ^mimission of Murder is, T am of o])iuion, jdaciiig in tlie Hands of a Person of 
vindictive F(*elings a Right of Self Defence which may lead to lamentable ami irn'purable 
Abuses 

“ Grievous Hurt,” for tlie Reasons assigned in the foregoing Observations, does not seem CTaiise 79. 
satisfactory as a justifying Clause for killing the Trespasser. Hk' (bialification contaimsl in 
the concluding Paragraj»li of Clause 75 may act as a restraining l^ower, but not in all Gases, 

1 a])}ireh(‘ii(i, wiib sullieient Effect where ibe Riglit of the Person invailed to re]>(‘l the 
Attack by Homicide is recognized. 

The Provision contained in this Clause ajipears to be that the Iniention of the Aider Clause 98. 
and Abettor must concur with tlie Act in order to make him amenable for tlu' Offenee 
committed, and tliat the Knowledge of this Intention can only be discovered from (lit* ATder 
and Abettor himself, as unless he confesses that he kiu'w a certain Offt'iict* was likt'ly to 
be committed during ibe Perpeta-at ion of anotlier Offence, he eaimot be convicted of any 
Participation in (bat Offenee, however indicative liia overt Atd may be of bis probable 
Knowledge of wliat may take ])lace. The Illustration (a) lias put the Question b(‘yond 
Doubt that the secret Hioughts of the Abettor must first be elicited before lie eari be 
convicted ofthe secomlary Offence, w^hich may arise out of the Coniinission of the ])iiniary 
one. In the Instance of Theft, it is provided in Clause .867, whoever commits Theft, 
having made Pre]iaration for causing Death or Hurt,” iVc. &rc. The Pn'paration liere 
alluded to is the Olfender liaving provided himself with a Pistol ; the Ohjeet with wliicli 
he has jirovideil liiuiself with this Weapon, whether to cause Deatli, or Hurt, or Restraint, 
may not be positively known to his Aider in tlie Theft, who watches for the rurpoS(jor 
facilitating tlie Theft, and if la* denies that he knew it was likely to produc(*< either of 
these three Effeef s h<^ <!Ould not, 1 apprehend, be made a Partieijiator in tla*. Offenee, 
tliougb, under the ordinary Interpretation which could be given to such an Action, but 
little Doubts could be entertained in the Mind of a Jury that the Aifler must have 
known that the Object with wliich his Comrade aimed was to produce One of the 'Jliree 
Events above enumerated. Where Results so naturally follow the Means used to produce 
them os to leave no reasonable Doubt on the Mind of their Fulfilment, 1 urn inclined to 
think it should be token for granted that the Aider in Crime knew that such Results 
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were l&ely to take place, and though by the ProvMo9||<^>^^ in jhMfiect to 
Dacoity it may be uiifulvisable to subject an Aider to Capital whO' trtajr not 

have instigated to Murder or was jue^iient when perpetrated^ 4hoU^ ill prosecution' <tf 
common l>(\sign watching for the l*n\s<?rvati(»n of his AccdiUjplicei inflict on him 

the Pujiishnient to Half the Extent of tliat which is provided for th^^^:Offence committed. 

An OilicHr having Authority to commit Persons to Conflm‘ment, pnd who keeps 
Persons in Conhiieinont, knowing that in so doing lie is acting unjustly, does in other 
Words wrongfully coutiiie such Person ; the Pact of his doing so under Colour of Oflice Cfin 
be received as no Mitigation of the Ofienee, nor sliouhl his holding oflicial Situation 
j)rnleeL liini from the penal C^)iis(‘(|uencf‘ of smdi illegal Act more ilian one not clotlied with 
Aullioi ily ; !• think ilierefore tin* iVovisions of ( dause .‘bSe"), with the Exception of the 
niininniin Punislimeiii, miglit Im^ made applicabh*. to this Oflenet*. ; unjust Confinement by a 
eonstituted Autliority is as giievoiis an Injury to the Suflerer as wo*ongful Confinement 
by oj](* out of Authority, d'he gradnat(‘d Seah^ of Punishment aceordijig to the Period 
oj‘ ( d)nliiu;meiit is well ada])fed to lh(‘ Olfenee, for should tln^ (^infiinnnent extend beyond 
Two Years it is evidiiit (hat the Penally ctnitained in this Clause would be a very 
inadequate Ihinishinent. 

The Piinishni(‘nt hei'e pro\ id(‘(l does not appear to me sullicnent to deter Public Servants 
in (diarge of ( h)V(‘r ijni<‘nl, Mone^ from (‘inploying it in any lucrative Specula tiouwliich may 
teni])i them to infring*' the, Lavv^ 

Tlie Kacilitii‘S wliieh art* adbidtMl to Public Servants of pnrcliasing Grain and other 
Articles vvlu re tin* Ptevt‘iiue is t.aktm in Kind at the annual Sales will receive by this 
Regulation, 1 am <•!’ opinion, no sullieienl. (dieek, and 1 should accordingly be dis]>osed to 
imTt‘as<‘ the I't'nalty, Hie Ofienee being one which can only afleet a Eraetitm of the 
(N)inmimitv, w hich ;fhiiost iinperet'ptilde Fraction has legally bound itself not to transgress 
in tin* Martienlar iiotiet‘tL 

TIh; ( )flenee tlein»ted in tliis ( daiist', though .a (*on<em])t of lawful Authority, carries with 
it no moral 'ruiqntude, /ind shouM not, therefore, 1 am of o]nnion, be jniiiished with 
rigorous Imprisonment, assuming this t.o be lm])risonment with Hard Labour, or attended 
with otlu‘r <h‘gr;iding (Jireumstjuiees. d he Objiait contmnplated <loes not appear to me so 
likely to he sc'cured as by reqiiiring Witnesses or others to enter into Keeogni usance or 
Security, wlii(4i T eoudvide this Pro\ish»ji [iree)ud(‘-s Public Authorities from detnanding. 

A Mamlutdar or (J<iolkiinu*(‘ is h'gally bound to deliver up a public Paper to thes 
( a)ll(!(*tor. Init wliieb, from having falsified or other Causes, he may decline to do. By our 
Kf'Vemn* liJiw sueli Refusal subjects tin* l)et;uncr of these Papers to 1 nqirisonment until lie 
deliv(‘rs tliem up. d’o substitub* One Months I mjirisomnimt in lieu of tlie existing Penalty 
is not only to ]H‘ndi‘r the ]»ublic Reeoiils of‘ Government vt‘ry insecure, and liable a.t all 
Times to be w ithheld, but to cieate serious 1 neoiivenieuce, if not positive Evil, to the 
Communif v, ]»artieu]arly the ^giieultural P(/rtion oi‘ it. 

Hmh r our Ihwemn* Laws sjM cilic Penalties are provided in cases of NoTi-coinpliance 
with the (h'ders(»f Idiblic Seiwaiits to furnish Inlbrination which may be required. By 
S(H*tIou (daus(i lid, Regulation Hi, LSii7, a. Pei'son enjoying Land Rent-free shall 
have if- assesseil to t he Idjblic Itevemn* if he do(NS not produce his Deed of Ex(*iiij)tion 
for Registry on the Di'mand of flu* Village Accountant, iiy Section *kS of the cited 
Regulation, Land liehd exemjd. .ns Jaglieer shall bt* lia])l(* to Resumption and Assessment 
if the Information called for in (d.-uise 4(1 of the said Regulation is not siqijilied, which 
Information I conclude to be oi*(be Desia ijdiou signified in Illustration (a; of the Clause 
in tbr Margin. If, is not consistent that loti) thest* Ena(tt,ments should continue in 
O])eration wil-h respect to the Provision of tln^ m‘W' (Jode. 1 fbiidv tlie Powder of 
cnibreing rb/m’ous Imprisonment against ^J’liagurdars and other respectalde Landed 
Projirietors should m»i l>e jiermitted. 

A Statement, as defined under Clause -.‘1, ‘Cs nia<le under a Sanction tantamount to 
an'^Oath' W'h(*n it is made after an A<lnionitiou to s]n‘ak the Truth.” This Admonition 
to s])ea,k the Ti utb cannot, 1 conceivt;, luive tin* saint* string<*iit IHfeitt upon the (Conscience 
of lilt* Person admoni.shed as if In* wt*re voluntarily to bind liimself by an (Jatb, or 
Sanction bintamount to an Dalb, to sjieak the Truth. Acting under sutdi an Impression, 
or, ]K'rhaps more correctly, Delusion, a Per.son may state as true wliat he knows to be 
false, without violating, as lie may eonsi<l(*r, the Piect*]»ts of Ids Rtdigion ; and will have 
no more Hesitation in signing sueh a Stalt*meiii, t^speciall}^ with the Fear of Imprisonment 
befovt* liiin if In^ does not, tlian In*, would in sujiporting any ineorrect oral Statement 
that In* may liave given. Ikit, since the Law <leelares that a. Statement preceded by 
an Admonition to speak Truth is to be viewed as givt*n under Sanction (4‘an Oath, the 
Person hu stating may, liy Clause LSS, Ik* j)roe(*eded against for giving false Evidence ; 
and tJius, from acting under a Misconception, must receive One Year’s Imprisonment, 
niat tlie (^)de recognizes a- l)istinction between the Force of im Admonition to speak the 
Triil.li and the Act of a Person binding liimself by an Oath to sjieak the Truth, is evident 
fromdhe Circiiiiistanee of a Refusal to pe.rforin the latter Act, subjecting the Recusant to a 
Penalty, which would Ik* sujierfluous if Hie Admonition to sjieak Truth given by an 
Autliority legall}*^ eomjieieiit to require that an Oaili to speak the Truth shall be taken 
were of concurrent Forci* wdtJi the Oath itself. 

With reference to my Remarks on Clause 148, I queistion if the Penalty here provided 
is sulliciently severe. 


The 
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^ tliia Qflfenftft is, I think, generally too lenient, and 
relatiirfil3^‘*|K>i^nSAil^^ Clauses 105, 106, 107, of tliis Code. By tlie last ClatiHO 
harbouring an^U^iSsiawS^^ vAiO has committed an Offence whieli may render him liable to 
ln;f)risonment fqn Sfenren Years is visited with as much Severity as rescuing an Otlemh^* 
from Custody, which/ must generally involve harbouring, wlio imi^' have been convieie<l 
of a Capital Ofbjnce, <tr One who has brought uj^oii himself lin]>ris()ninent for Life. As 
there is no Punishment laid down under tlie riia]>ter of Ud cnees against “ Public Juslice'* 
for n^acuing a Person from Custody in which lu; is debiiued in ])ursu:nie(‘ ol' a Si'iitence of 
a Court of Justice, T ccmcludi^ that Offen(*c is einbraceci in Clause 17*1. Tf llie ]^»rson 
aiding in the Kscape is an Execaitive Odicor of Justice, Fi'ovision should, T tliink, be 
nmde for enliancing tlie Penalty against liiin. 

With reference to the Remarks in Clause 173, I tliink this Punishment ina(l(‘(|uate to 
the Otfence. 

Witliout being acquainted witli tlie Ih-ovisions of the (^^dli of ProiHMlure with vcrerem‘e 
to this (danse, it iiiay be ])rematur(‘ to say I would make the Rult‘ alisolute instead of 
dependent upon Disohediencecaiisingor tiMidlng to caus(‘ l)ang(‘r; aslhough tlie Uesli ietions 
may at Times Ik* vi'xatious, lait wliic'h before Promulgation might. ri‘(*eive tin* SanelioTi 
of the Su])erior (Joui't, local Cii‘(Ministane<‘s may requin* that jnomjit Cl.H‘.dienee should 
be paid to such l)ii*(*(!tions, the Non'ae(juiese(‘nee in which, though, if aiiolher Cilemv be 
committed, the Piinishmimt may be euinulative, — may oeeasion far more Injury than the 
Penalty and h’ine inay (‘xpiate. 

Umler the Provisions of (JIause 57, the Excejition here giv('n can scarcely lie acicil on 
without o])erating injuriously to some otlna- Party, e,it her direct ly or indirectly. Jn east* of 
a forgiMl Receipt, a Pj‘is()in‘i’, ly faliri eating false KvidiMici*, might save ]iims(*If from (’on- 
viction, and thereby give an undeserving V alue* to the forgi*d I>oeumeiit, to the Prejndiere 
of tlie Pros(‘eutor. Such an Odeiice, il’ d(‘t(*eted, might fill within tlu' Jiine of tiic 
Exception, lait t he very recognizing the Itight of f ihri<*at iiig fdst* K\ id(‘nee seems to me 
holding out sonicwlia-t an Kneourageiiient to its Adojition. In Cases of Th(‘fl, |•^‘e(‘iving 
stolen Coofls, Peculation, Extort ion, A(‘., if ( ^)n\ ietion took place tlu* t)dender would liave 
to refund in the Shape of Eiiie a Portion, if not all, of the ill-ae(juii’t‘d Ihopei-ty, wiiii'h, 
under th(' Penal (^»dt‘, is des(,im‘d to (?()m[)(‘nsate the injured Party. The Fabiicat.ion of 
false Evidence, if suce-essful in proeuriiig the* Acijuittal of 1 he Ctlender. would eansi* Injury 
to the Person jilumlered, by diqiriving liim indinsttly of sueb Pnrtion of the Fine as might 
have been awarded to him in satisfietioii (»f his l^osses, and which might lu* i*ccnveT-ed by 
Distress from tlie Mab‘fictors Property. The Right of plca<liug Not (luilly can nevi‘r be 
denied to a Prisoner, or Exeejition bi‘ takt‘n at a. n(M*ati\c I )cclara1 ion, lio\seV(*r broadly 
expresse<l ; but when in ai<l and support of his l)(‘nial aiiotlu^r substantive (.)tfem‘e is 
committed, 1 cannot think it sliould ha-V(‘ the l^aw’s San<*tiou in siqqxirt of it. 

The Ext/ension whieh has b(‘eii giv^eii to t.la* l*r:ictiee (tf tin* f]nglish LaAV of FvideiHH* 
by the I)eliuiti(»n of wliat constitutes fabrieathig filse Evidt‘uec in (laiisi* ISDeannot 
fail, 1 sliould coiieeive, to ymuluee the most benetieial Ib-sults in tin* ^Vdiiiinisl ra( ion of 
Justice; bnh I shonjd have some Hesitati(m in saying that. e\(M‘v I )(‘elaration, unless tlie 
Force of this Tt‘rm is narrowly d<‘tine(|, that may be Evi^leiice of any Fact in a ( Vinrt of 
Justice should subj(‘et tin' Suliseriber to the Pt'iialty here j)ro\i(l(*d, thougli lu' may he 
aware tliat its (Jontt'iits are not tnu‘. A l)cclarati(m which a Court of ,1 ust ict* is bound 
to receive as Fvidtmct^ of any J^’aet is not, I think, sutliciently ]>rccisc ; it does not either 
specify tliat the Declaration is equivali'iit to an Oath, or does it. reijuire tliat it shall be 
legally adiiiinistei’ed ; Points wliieli, it Si‘enis to hh', should Ik* ilistineDy na'iitioned. 

It is, 1 think, a just I )istinct,ion that “So long as an Act r<‘sts in hftrr InlrttCnut it, is 

not punishable, Init imiiiediatt'ly wIumi an A(!t is dom* the Law judges, not only of the 
“ Act dom* but of tin* liitciitioii with mIucIi it is d<»ne.” 'the Posscs.sion of a Still is no 
Oflenci*, but only becomes so when it is tbi- tin* Pur]»ose of Distillation conlraiy to Law. 
The Diiiiculty of ])roviiig the Puipose mih*ss some ov<*rt Act takes jJaei* will alwi^vffhe 
great ; and when this Act has taken jdace t.he Olfeiiee is brought nn(h‘r t in* Provisions of 
the preceding (lause. 'fhe Jh'oliibitioii as it noAv stands is still calculated to caiist* a 
vexatious Inti'ilereiiee on the Part of tin* Fxcisc. The Pdiundarei*, fr cxam]»le, may draw 
his Trees for a Season, but from Jiicoinpetency t.o ji.-iy the 'fax d(‘<*rmc doing so the Ibl- 
lowdiig Year ; lie may, ueveriheless, liaw tlie Implements of his Calling in his INisscssion, 
with the view of using tlitMii h(*n^after wli(*n the (dreumstanci's admit of his lawfully 
doing ho; in tlu* meantime, the Reteni.ioii of tliein may <*\pose him to tlu* (diarge of 
having th(‘m in his Possessitui for the P\ir]K>.se of (Irawdng Toddy. 

The Otfence lieie <lescril)ed is Smuggling, and t.la* l^rincipal engaged in it may he 
punished with Imprisonment of either Descrijitioii for a Term whi(*li may <*xtend to 
Three Months and a limited Fiiu*, whereas by Clause lOvS, wdio(*ver subse<[m*utly ab<;ts 
the Offence by assisting the (Jtleiider tn retain or dis]>osc of t he Propi'rt.y s«i smuggled 
may be punished with Imprisonment of eith<‘r Deseription for One Year, and unlimited 
Fine: the Principle is at Variance with other Parts of the Code. 

As an Offence, viewed solely with nfferenee to the Revenue Tia-ws, the Jbuiishment is, 
I think, too lenient; when considered with reference to the daily Transaet ions bet wanui 
Individuals, the Punishment ajipears t<j me quite inade<iuate. Tlie Guilt of a lA'rson who 
makes use of a forged Stamp may not be so systematic or aggravated as t hat of the 
Pei’son who makes a Practice of selling Stamps witli the view of cheating others ; but as 
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be is coiLscious of using 'with a fraudulent Intent as genuine that which he knowe^ to be a 
Forgery, he is in the Coinniission of at least Cheating, which has for Punishment One 
Year s ImpriHotimeut ; but I nhoiild be rather inclined to view the dffence in a still 
graver Light, and consider it as coming under the Class of thosedosoribed in Clause 44'6, 
wherein it is provided wlioever uses as genuine for the Purpose of Cheating any Document 
which he knows to liave been forged slmll be punished with Imprisoiunent of either 
l)eseri])tion, which may extend to Seven Years, <^c. 

Tljti Ih-ovisions of our New Code are to the above Effect. Clause 2, Section 17, llegu- 
latioii M', LS27, appears to me more consonant to Justice than those now objected to. 

Clause 22J. J^y Clause I 4G, a Public Servant framing a Document incorrecrtly, knowing it to be 

likely that ho may thereby cause Injury to any Party, is subjected to Three Years Imprison- 
ment, kc. ; but if the same Person after having framed the Docunuents itorreetlv, which 
Document is jdaced iiiuKt Ids Charge, alter the Writing witlj tlui View sjiecified in this 
(Jlause, lie would, as it appears to me, for tliis aggravated Ofience, receive only One 
Twelfth Part of the Punishment provided for an inferior Offence, in mldition to the 
flagrant Breach of Trust, involved in such a Jh'ocedure, tlie most imjiortant Interests of 
Covernment may b(‘ sacrificed by tampering in this Manner with Vouchers written on 
Paper licariiig a Stamp, the maximum Punishment for which Fraud is embraced in the 
Very insufiici(;nt Penalty, as it seems to nas enacted in this Clause, unless it is essential 
to make so marked a. Dislinctioii between an Jiijury done to the Covernment and any 
other Party, I am n(»t sensible of any Tleason why such an Olftmcc' ujight m>t be classed 
under tliose <i(dlned in Clause III ; but since by the Provisions of Clause o8 the Pimish- 
UKUit shall not be eumnlative, luih^ss it be so expressly juovided, the Ikmalty therein 
sanctioned could not be enforced. 

Clause 236. Jf'tlie InUuitioii is j»rovided, I think the s:ime Gradation of Punishment should be pre- 

served as exists between counterfeiting the King's or Com])auy‘s (kdu. 

1 think similar Protection should bcgivaui to tk)ii)s ; the Law being express with respect 
to King’s and (^)Jnpany’s (Joins, and silent with regard to (.'oin, leaves it to be implied 
that no i’unishment is ])rovided in re.sj)eet to this Ulfeiiec committed by Subjects of the 
East India, (^)mpany, without the Territories (J‘ the said Com] >any. (k)unterfeiting the 
Spanish Dollar and probably the Venetian, though no Fnhaneement of the Crime as a 
State Offence, might prove liighly j)rejudieia.l to Commerce'. ^ 

Chapter KIV. The Person indl'n/naiifh/ guilty of the Olfcnct* lienun di‘signated a])]>('ars to me deserving 

Clttuac 2.i7. of Ui(5 INnialties provided for the Offemui deseril)c<l in Clause 2!)! in tlje Illustration to 
Clause 2(). A. by setting Fire to a House in a large 'J'own causes the l)('-ath of a PerSon, 
and this is Murder, because he knew he was likijy to cause Death. Could a Person 
m<di(/n(Uitlff pro])agate Jdague in a jxipulous Town without l»eJieving it to be likely to 
cauH(‘ Death ? 1 think n<»t ; and would visit such a vicious Offender w ith the Laws of 
extreme Penalty. The Piniishment, at any i-ate as it now stamls, a]>]>ears to me placed 
in juxtaposition witli the Peiialiy providtid in Clause 261, greatly too insignificant ; in the 
one Case Malignancy is the S]>irit which animates the Otlender, in tbe other Penury 
may be the o])era.tiug^ Cause*., which, thoiigli mit defensible in the ( kmuiiission of siieli tin 
Offenc(‘, de])riva*s it off he essentially <ie])raved FtH‘ling whic.h characterizes the other. 

Clause 264. 1 think the Term “ ofiensive f.o the Senses may give rise to many ca])rieious Prosecutors. 

Tlu're are few but will (Consider the Smell arising from burnt Glue as iiighly offensive to 
tlio Stmses, and y(*t it is too frecjuently encountered in all native Towns, 

Clau.se 280. 1 <|uestion whethtu the Exbmt of Punisliiiieul. hen* ])r()vid(;d is suflleient ; the very Act 

of 4'res]»ass within the Walls of a CVinetery luJonging to tlie Sect of Pars(‘e would carry 
with it Di'iifeinent, and any Interference with f.lie Kemains, or an Indignity offered to 
a Immaii Cor[)se, wu\ild be looked upon with Horror, and excite Keelings of Grief and 
Reseritiiu'iif., not. only among the individual Mourners but tlirouglumt tlu^ Sect in genera], 
as acute as Pollution of a Place of Worship could give rise to. It iiiav be very ]>ossib]e 
io'i'oirimit eitlu‘ 1 ' of thi'se Clfe.nees without rendering the Punislim(‘nf, ae(*uiuulati ve by the 
(Commission at the .same Time of any other Olfence, and 1 should tlierelbre be (lisjK)sed 
to eiihaiu’e the Penalty. 

Clauge 294. , It is declansl in Jllustration (6): — A, with tin* Intention or Knr)wledge aforesaid, 
relatiis agitating Tidings to Z, who is in a critical State of a dangerous Illness. Z dies 
in cousecpaniee A lias committed the Ofience of voluntary culpable Homicide. It is 
manilest that siicli 'fidings may ])0 cornu mniciited Avitliout a Particle of Malic.(*, and still 
with the Knowledge that the Narrator is likely to cause the Death of his Auditor. The 
Truth of this Position a])]>ears to be ca])al)le of being illustrated by a l^assage 1 lately 
met with in the IMemoirs of Sir W, Scott. I allude to the Gondemnation of a Work exf 
Sir Walter’s by his A<lvisers. Mr. Cadel writes: — “ If we did wrong we did it for the 
b(*st. Wt* felt to have sjxoken out as fairly on this as we had <lone on the other 
“ Subj<M t Avould have been to make ourselves tin; Bearers of a Death Warrant:’' and 
Mr. Cadid aftm-wards expressed l)is ()])inio7i that Sii‘ Walter nevtu recovered it. The 
(Jonsideratiou of his Fritmds deterred them from harassing him by the full Announcement 
of their ()j>inions; but, allowing for an Instant that they had done so, and the filial Result 
cont(Mnj»laUid by Mr. Cadel had followed, 1 would ask if such a (Consummation should 
have subjected them to be branded as Murderers? 

One of tile distinguishing Feiitures of the Code, wherein it diflers from the Law of 
England, is the Reserve with which it subjects Ofienders to Capital Punishment, though, 

by 
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by excepting, esS it dp^ in this Clause, Acts which would have fallen under the Name of 
Murder, it will probably, in an indirect Way, prove more destnictive of luiman Life than 
a closer Adherence to the Rigour of English in this Res]>eot would have jjrodnced. 
it is notorious that the most eonimon Mr>dc of offering Insult among Natives <»f all 
Classes, is by the Display of contemptuous Gestures, and the Use of irritating Al)ust‘ ; a 
Habit so inveterate, indeed, as to lose much of the Cffeiisive ness whii'li w»>uld mark it 
when addressed to (yominunities more sensitive ami alive to this Description of Annoy 
ance. An ludigrnty ottered to a Person in a more civilized State— hy a Reflection upon 
his Integrity, an Imputation upoti his (.Courage, or a Stain u])on Ins Honour might excite 
in the Minds of such Men sudden Gusts of Passion which the liiiw scare(‘ly might con- 
trol ; but upon the Mass of Indian Soci(‘ty ilie Relin(‘nu;nt of Fe(‘liiig vvliicJi barhs such 
Attacks is wanting; a-ud no Gestun‘s, W(»rds, or Signs c(»uld, I cohecMve, raise in their 
Minds that Indignation of F(*eOing at unmerited Rellectious which wfnild justify the 
Commission of voluntary e.ulpable lloiuieide, under the Plea of ‘‘grave ' Provocniioii 
emanating from sueh a Cause ; and 1 am therefon* dispt^sed to tliink, from th(‘ ()l)tuseiiess 
of Feeling which ]>ervades the (\)mTiiuiiity on this Head, that tlu‘ most gri(‘Vous Keproaches 
would not exemerate the Party offended troiu th(‘ Guilt of Murder, if in iwsenibig tJieiu 1 m‘ 
made use of any deadly Weapon with the InUaitioii of producing Death ; and it is, more- 
over, highly essential to the Se(Miritv of Tiife, tliat no such ()j)eniug of <*oimnittiug Murdta* 
under a Mitigation of Puuislimciit dependent upon contmm^lions (Iivstures, conUanptuons 
Actions, or insulting Words, should bi* lield (»nt to th<‘ native (^^mmunily, as, from the 
inbred Tendency of the low(!r Classes cs]u‘eially to givc^ unrestrained Fnuslom to the 
most indecent Invectives, the de1ib(‘rate ]\lnrd(‘r(‘r may, hy the Fxen'ist^ of a littU^ 
Ingenuity, reduce his Ott’euce to the Grad<* MauslauglittT ; j\iid T am (juite dispos(*d to 
concur with Mr. Livingstone in the Extract cit.(*d in ]\^)te M., tliat no Words whatever 
of Derision or Conteni])t, no As.sanlt or Datterv so slight as to show that l]i<‘ Intent was 
not to inflict great bodily Harm, slionl<l I>e n‘eei\a‘d as any Palliation for Ibnnieirle. 

With respect to voluntary cul])able Homiei<le l>y(’onsent, the F\et*pl ion in favour ol* 
Suttee rests, ])erha]»H, more U]>ou Grounds (d‘ Expediency than any h‘gal lh(»pi*iety ; but 
witli regard to all other C.^ases, wlifTeiu Suici<l<* is committed at. tla^ Persuasion or InsID 
gation of another, the Malignancy (jf lli‘art wlii<‘h can ]>ropose sneli a Sltp dn(‘s not, in 
*iny Opinion, render the Instigator a litbing Object for ajiy Ijeniemy. Tlu‘ Distinction 
drawn is one, too, which m.ay possil^ly be tak(‘n Advantage of with Success i]) defeating 
the Ends of Justice, as in how many Instainavs, in I)<‘ath ]>y f^bison, (ui th(‘ Deleeiion of 
the Murderi'r tlirough a (Jiaiu of Evidiuiee which can lea\<‘ no l)onbt of his having p?*o- 
curod tin*. Drug and been seen in r^unmnnical ion with the Vietim, may he not ]ilead, hi 
Bar of (bajiital Pimisliinent, that the Potion was a<)ministert*d with tlie Deci^ased’s free 
(Joiiseut V ami ns, in the Plnralily of Oas<‘s w Inav Death is caused ]»\ tree Consent, only 
the Parties themselves are cognizant of the Act, Imvv tliflicidt ma}' it ]n*ovt‘ to ridait such 
a Plea ! 

It is to be collected fnnn tins and the following (danse, that T)eat]i can.'-ed in the 
Commission of an illegal Act, liow(‘\’er rasli and landless that, Act ma\ b(\ if not (*on- 
teinpla.t(*d by the Offender, is not Homiei<l<‘. It. is possible to e,oneei\e (.h’rcumstane(*s 
under which the Ravishment of a. delicate, "W'oman would in all Probability be attiaided 
with fatal (Jonsecpiemies ; and Iustanc(*s are not wanting, whenan bintal Kxcitemeiit has 
led a Plurality of Ravisliers to violate a Woman’s (liastity. To eansi‘ Death by such 
Means a.])])ears to me an Olfenee ecjually gra\<‘ with \ <Jnnl,ary enl])able Homicide. Take*, 
for example, Ra]ie (committed on an Inlant Six or Seven Ab*ars (J* Age, from wliicli Death 
ensues.^ A n‘eeut Case of t-liis Kind has be(*u lubon*, the (\>urts. Is any Piaialty of llii* 
Ijaw t.O() rigorous for the nwolting (Viielty of such a, llagilious (^fleiiee? lnslanc(‘s of 
lustful Violence, when a r(‘ckl(‘ss Disr(‘gnrd to (\>nse(]uences is manifestisl, 1 think iht** 
Punishment of Death, Transportation for Life, or Imprisonimnt Ibr Lite, should l>e ])la(M‘d 
at the Discretion of the Judge, who would lu* guided ]>y t lu* Uiivumstances of tin* Uase in 
adjusting the St*ntenc(\ 

Tliis a])])ears to me to be one of tbosi* Cbises in whicli, if l>eatli taki s ]>la(‘t* from tiie 
Effects of .an lntt*nt to cause Miscarriage, it is diflienlt to <listinguisli from Mnrdei ; ami 
I do not consider iliat the combim'd Penalties ])rovided in this (Jausi* and (danse IlOt 
are sufficient to ensure tliat l)cgr(*ii of (.tuition which the Preservation (J‘ Iniman liife 
demands. 

The Olfenee descri])(*d in this (danse* appears to me of a deeper Hye than the one 
defined in the ])rec(‘diug (.danse, and yet, if not .aggrnvateil liy “ Hurt,” is not liabh* to 
any greater St‘verity of Pnnislnm'ut. If the Ofl’enee is eommitted xvithont. the free 
Consent of the Woman, Punisimierit might, without any undue Harshness, be doubhal. 

The minimum Puuislimeut wdtli reference to wdiai constituted griijvons Hurt undiv 
the Eighth Definition is, J think, too extended. A very trifling Injury to the Hand or 
Foot may prevent a (derk or Lalioiirer from following his ordinary Pursuit for Twcaity 
Days, it may, in fact, not ])rove of greater Severity than a “ Hurt,,” which, iu cunjimc- 
tion with Extortion, is expiated by One Years minimuin Imprisonment ; it may Ik* I(*ss 
severe than such a Hurt, but owing to constitutional Pecnliarity may preednde tli(‘ Suf- 
ferer from following his ordinary Pursuits for the ddme specifie<l. 

I should jirefer, even in this mitigated Form, to see the minimum Punishment (>miitt‘d. 

Grievous Hurt"' cannot be estimated until the Exi>iration of a certain Period aft(‘r the 

(263.) S s 3 


('laii«‘ .'UW. 


CItmsc 312. 


Cliiiihc 313, 


(’Imiac 322. 


ClauH* 324. 



Clause 356. 


Clause a-W. 


Chapter XIX. 
Clause 364. 


( m ) 

Injury haa been inflicted, and in trivial Hurts it will always be difficult to define whether 
the}' are to be broiiglit under the Chias of Huris or grievous Hurts, — in ordinaiy Cases 
the Result must prove tlje Criterion. If under the Eighth Heflnition a Person sliould 
voluntarily cau.se an Injury by the runctures of a Pin, which Injury should turn out to 
be “ gri(}voiLS Hurt, ” a very venial Offence cjuinot Im disiuissed under less than One 
Years PLinlshment. Tlie Hefiullion of “gnevems Hurt” is so spot dfic, and the Rule is 
BO absohiti as to (he Punishment, that if tlui Eact of “grievous liurt”’ is made out the 
Oflenee is eo]n|)let<‘d ; though, in (*ontradie,tiou of the Principle wliieh (dsewliere governs 
Acts, till*. Intention was at variaiict‘ with sueli a, Result. To apply tJie Illustrations (t), 
(u), (v), (hause .‘Ifin, an Ollt'nee is eonunitted iti each of these Cases, conthigeiit, however, 
ii))on the IinpVession of the Oifender as (.o whether lie was coininitting an Oflenee : cany 
on tlie Parallel, tlie Impression on the Person’s Mind wlio ])unctures anothm' with a Pin 
is that it will not produci* grievous Hurt,” Imt it turns out contrary nev(Ttiu‘l ess ; if, 
in the Instance of Tliel’t, the Iinjiressioii on a. Mans J\jind that lui is conmiitting no 
Offence, is to shield liim from the Conse.quenee of an Act which otherwise would be 'J'hoft, 
the like, ('oirsideratiou sliould be extended to a. Man wlio commits an Assault, wliieh he 
conceives will oiih ]»ro<]u<‘(‘ Hurt, wlnai it, in iaei., ])rodiu*es “grievous Hurt.” 1 Avould 
also remark, witlmut Lovity, that under the .l)(‘finilhui of the Eiglith Head, i)isea8e 
volunbirilv eommunieai i‘d by sexual lutereourse, would Lay the Otfouder, ii not open 
to the penalties of this Clause, to those of Clauses .‘JID, and submit wliether “grievous 
Hurt,” .arising fro i tlie Indulgence of Passion betvvaa ii the Sexes can v ith Propriety 
Ibrin a Subject for J'eiuiJ Law. 

Kidnapping is a (^rim(‘ so injnrloii.s to Soeioiy, under (‘ilher ol llui J)ehnitions given in 
Claus(^ .Soil, but iiion^ ]>.irti(“ulaily from tla* 'reriil orii's of the JCast India. (Luiqiany, that 
I am iiieliiied to think t.lie buuishmeut hen* ]>ro\i<letl is too mihl for tlu*. Magnitude, of the 
Ofiem;e, the Object of which may be per]u‘iiial I m]»iisonmi‘nt, an Aggiuvation of Crime 
unprovided for. The Facility w itli wliieh ber.soiis may be made away n itli, without 
exciting Ob.servutioji amougtluar lU latious or tlu'Polica^ has b(‘en lamentably extanjilified 
in the recent Hiseovery of 'riiuggee, and ouee across tlK‘. lioiuidary of the British Territory 
the Succour of tfui Law will rarely be (\\t.emhMl to them. 

With relereiKH! to Kiiliiapping being ma(h‘ for tlu^ Pur[»osi\ or liable to the Cknisc- 
rpience of subjt'ctiiig tlie Person to iiuuatural bust, the utmost PeiiaJt.y of tlu^ Lfuv, ftliort^ 
of Capital Punishment, does not appi'.ar to me too rigorous for the, Oll’enee. The Punish- 
ment provided in Clansi* i.s, i am uf o])inion, hotli as to its miJiimum and maximum 
Projiortions, more aj)pi‘opri.it(^ than the limited Ik'rioil of Impihsonmeiit set forth in this 
Clause. 

1 would omit “or of Hurt,” under the 'fhird Head of the Definitiim, inasmuch ns the 
minimum Puni.shmeut is Two Years Im|>risojmii‘nt ; av here the Fear of tJio most trivial 
Hurt ])roduc(‘s Couseiil , the VVomaii s Ueluetam e or Chastity cannot be. over gixait or 
rigid. The common Pj-oslitute umltT a’lMood of may refuse the Favours tliat have 

been bartered, and ]»roseeute for a Ikipe, urnha- Plea of yiidding Iht Consi'jit from .Fear of 
Hurt ; the. Subject is oik* wdiieli dues not In^ir iJisiaission, but 1 a,p]ire]icnd fictitious Cases 
miglit begot* uj> which might rmider an A])]H‘aI to the, Mercy ol the Kxecutive (lovernment 
a necessary Procislure. In the Place of Hurt it miglit, 1 think, lie s])eeitied that the 
Memux' is such as to inspire Fear of gn*at bodily Harm or “grievous Hurt.” 

If the Piuiisliment })rovided for “ TIu'ft ” is in all Cases siiflicieut for the Offence, 1 
entertain Doubts it the. Penalties provided for thi.s UHeiiee, in its more aggravateal Forms 
can be so considered. To take (he serious Offence of 1 1 oust breaking ly Night, .‘iceom- 
pauied by Theft, the Puiiisimicnt being eumiilat.ive waudd aggregate only Six Years 
Imprisonment, iuelusive. of Pine; if Housi ‘breaking by Night is in order to the. coin- 
mhttiug of ajiy Offemu*, the Fullilni(‘nt of which i.s not aeeomplislied, Imprisonnu'ut for a 
Term which may exUmd to Five Years is the maximum Penalty. HoiLselueaking maybe 
committed by any NuiuIkt of Persons with a view to 'riieft, ])rovided the A(*,t does not 
embrace any of tiiti Oualiti(*,s essential to llobb(‘ry, as defined in Clause The Attach 

ui)oii a House liy a Caug of Thirty or Forty l*er.sons jnay be eoiiducted in such wise, and 
owing to the Fears of tlic* Inmates ofte.u is ]>r(Ml active of sueh Result, as not to bring it 
witliin tlie Line of Robbery, tliongh all the Ends kM)k(‘d to in Cang Robbery are eftccted. 
Expericumc proves tliat on thci first lnt*imaLio]i of a Cang aiiproaehing a Ilous(‘, the In- 
mates Lake to flight, thus precduding the Po.s.sibility, by ]K‘]’sonal Contact, of the Provision 
contained in (dausc o7.') being brought into operation in luvasi(»n of l*roperty at 
Niglit by Housebreaking, though the Tlu*ft may be committed without ca.nsing Fear of 
instant Death, instMiut Hurt, or instaiit wTongful Jhistraint, .all of which Aggravations 
may he wautiiig, though the Oifciice is committed in tlm Presence of the whole House- 
kord ; for 1 conclude tliat tlie TresjKiss of Uue hundred Men, if they conduct thtoselvcB 
orderly, that is, use uo Thi cats or Violence of a personal Description, though their Pre- 
sence may insj)irc Ft*.ar, docs not constitute the Offence defined as Robbery ; and 1 would 
illustrate this by asking what is more common among N.ative8, when their Houho is 
broken into, tliaii to tliriist themselves into the first Hiding Place, or conceal themsclveB 
under their Coverlid or Bed.s until the Plunder is over and the Gang has departed? If 
the Proi)riety of the Distinction drawn between Housebreaking followed by Theft, and 
Housebrealdng followed by Robbery h incontcstible, and the Diliercnce of Punishment 
accurately adjusted, I fear that Housebreaking by Theft, which is expiated by Four Years 

Imprisonment, 
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Imprisonment, will be converted in too many Instances into the graver Charge of Rob- 
bery, by the no very forced Process of tlio Person wliose Hoilsp lias Wen j)]iin*kT*‘d in his 
Presence, declaring that Attempts were made to cause instant or wrongful Krstraiut, 
The Essence of the Offenee, whethei* attended by Theft or ll(»bhery, appears to me t(. be 
HouseV>roaking by Night ; and whoever (‘nters a House ly sueli IMeans, with a fraudulent 
Intent of Tlieft or Robbery, should, 1 tlunk, be subject to ilie Punishment ])rovid**d for 
the latter Offence in ('huise *‘177. 

The Value of the 1’hiiig taken, or tlie C'irciim stances um.hT wliic li it m/iv be taken, arc 
allowed no Weight in extenuation nf tlit‘ Commission (»f Theft by Con s])i racy. The. 
Punishment of Six Montlis 1 mjirisonnHuit is wry arbitrary; wt‘ may eonr*eiv(‘ Instances 
under whicli mi])lied Permission to take a. 'rhing eannot be pleaded in Def-hee, and that 
under the strict Intcrjn-ctation of the LawCriadt is commit led, hnt’ eonpl(‘d with such 
extenuating ( 'ircuinstaiiccss as by no Means to demand rigorous I mpris(»!mu‘nt for a 
Period ol Six Months; A may conspire Avith 1», xvbo is residing rm tin* Pr<‘iniM‘s of (.\ 
to give him a HomiiK't of Klowers, IJn* JManIs producing which are in the \b‘nmdali of 
(y s l)Avelling-li()nse, tin* (^)ns(Mjuen(‘i‘ of this pelly Pillering is iiM’vitably Six .Montl)s 
rigorous lm])risonment, 1 think, as in Theft, diseretionary Punishint‘nt might b(‘ left in 
the Hamls of the Judgi*. 

Theban* imagitiing of such a l>ovice, if given TM,t(‘rance to, eaiTies witli it such Ahan- 
doTunent of lh*inci])le tlait no Shadow of Leniency would I extend to llu* Fabricator, and, 
thougli a Departure from tin*. Priuci]>le which niaihs c<a*res]>onding ( ^ises hetAve(*n Com- 
mission ainl Attt*inpt, woiil*! ajiply tin* Provisi.ais of the jnveeding (.'lausc as regards the 
Punishment tln‘n‘in laid dowji to tliis ( dfeina; 

The minimum Jhinishnn'iit l)(‘ing imperative n‘nd<‘rs the Provisions «)f this Clause un- 
usually seven?. A, during tin* f\‘stjv\*d of the Hooly, wlieii gn'at Lic(‘nct* is allowed, 
plucks from P)S Hand a, H<‘ad of ]»arc}n“d (\>rri of wiiicli he is partaking, '^riiis, under 
the Definition, is Rol)lMTy ; aTnnjjgan iinmainn‘n*d P(‘(»j»le such Acts of w'naigfni Ju‘sti*aint 
must he of (*very Day Ceeurr(*nee. Thr Theft may he ex]»iated by a. Days Contineinent, 
and this would he u in l(*rst 00(1 ; lail- when this 'rheft, eoinhin(‘d wdth wrongful Hestr*aint, 
which is only puni.slial>le by Imprisonment of either Description for a Term wdiieli extends 
to One Moiitli, is not to Ik* less than 'J ^vo N\*ars rigorous linprisoinnent.it cannot hut 
excite some Degree of ( ^•nsi<l<‘rafion as t.<» the Cnus<*. When Itobberies of sneh tritling 
Nature do take? plaei*, in most lnstane<'s tin* injure<l Party iniglii m>t lliink it worth his 
wlnlc to walk Hall a Mih* to lodge his Coin]dainl. ; hnt if In* do so, the ( hlendi*!' iniisi be 
sentenced to 'i’wo Years rig<jroMs linprisonnnuit. Tn the Kxanij)l(‘ given und(*r Illus- 
tration (a), Clause ;i7o, the mininmin lhinishnn‘iit is ))roportioinal to the IMagnilude of 
the Offence; hut where so many Shades of DiHer(‘nee exist, as to tin? Nature of tin* 
wrongful Restraint, and Theft, it iniglit. I thirds, he left with advantagi* in the Disen*tion 
of the Judge to award such Punishment within tin* ]>n*serihe(l Limit as may apjiear 
expedient,. 

The Exception made* to the Th*e.eiv<‘r of slohni Pro]»ei*ly. transhrie I in tin* (V»mU)ission 
of Daeoity, renders the Mildness of tin* Punislnnent ]n‘ovid(*(| in the Clansi* of lt*ss Im- 
portance; t,fn)ug]i, 1 think, the Receivers of stolen P»-op(*rty, wldeli was known in have 
been obtained in the Commission of (Jang Rohhi*ry, might he subjected to ln*avier 
Penalty. 

Ity is declared, whoever fraudulently in(ine(‘s a ]^*rson to alter <•!* d(‘stroy the whole or 
any Part of any Document, whieh is, or purports to he, a valualJe Seiairity, is said to 
“cheat.’' Tin? Distiru'tion h(*t, wa*er» this ( >treTnT and tliat d<‘sei*ihed in ( Tause 4tl, 
wherein it is stah'd, under tin* F(»nrth D(*tinition, a Pers<(n is .said to eommit Forgery 
who causes any Part of any Docnnn'iit to disappear, inti‘mllng that It may Ik* heru‘\ ed in 
any QnaHer that such ]*art rn‘ver <‘xisted. Is not to me ve^^ ap])an*nt ; and a Person 
guilty of such ])r(*vi()us Aliciincnt should, I t hink, lujder the i*ro\ isi(Uis of Clause* SS, a^i 
the one ju.st cited, (da use 141, he arraigned on a Chaig(‘ of Abetment oi‘ l'''orgerv ; bu 
though, as 1 a]»prehcTi<l, lie is guilty of ]m‘vi(Mis Abetment of Forgery, the Olfi'iiei* is also 
that of Cheating ; l)ut since it may he tlouldful under Avliieii of tin* Provisions tlie 
Offence may he liroiight by tin* Rule of Tnterju-etat ion laid d<ovn in (Tuisi* (il. the gi*(‘at 
Disparity of Puni.sliment ])rovid(*<l in (daiises and d!)o, ami Clanst* 1 14, w ill opirate 
in favour of the Offmider, w lio notwithstanding has, by tliePractiee of Deceit, enhanei'd 
the Crime of Forgery. 

Etticaciious as t,he Provisions of ibis Clam^i* may prove in dett*i riiig insoKa'iit Traders 
from practising the. Fraud contemplati'd, they are so at variance with tlu* Civil Co<]e of 
Procedure on this Point, that 1 conceive soim* special RejH‘aI of tlie existing Enactment 
with respect to Insolvency, slmuld Ik* ])uhli,sln‘d. 

Illustrations (e), (f), (daii.se indicate tliat ‘‘ ]\Iiscliief ’* includes damaging,* 

destroying, a-nd casting away Shi])s, a Spccl(*s of Ofhuice which is, 1 think, inadcquat(‘iy 
punished liy the Penalty here r<‘eordcd ; and this would ap]u*ar to he indirt‘cllv acknow- 
ledged by the Provisions of Clause* 415, wherein it is d(‘clared' that whoever commits 
Miscliief on a decked Vessel, intending to destroy l.hat decked Vessel, shall he liable to 
Imprisonment for a Term of Pkmrtceu Years, (^>nsidering that the. cliief Traffic of* tin* 
Country in its coasting Trade is carried on in V(*ssels liaving no JVck.s,- that tlu* Mocha 
Trade, formerly of some Importance, and still employing consi<leral>l(i (Vipital, is (*m- 
barked on Vessels without Decks, — it appears to me barely sufficient Protection again.st 
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Mischief which may be practise<l witli leas Risk of Detection than other Frauds, and which 
may be so much more serious in their Results. 

Tlie Term “ Jess useJul/’ wljiiih her«‘. constitutes the Offence, appears to me somewhat 
vague and imlcJinite as applied to Mischief directed against a Lighthouse or Seamark ; 
any Ii»Jury maliciously done to these Signals, with the probable View of causing the 
T)( 5 stnif‘tioii or Loss of a Vesstd, or any way })re)udicing a Vcsscd, seems t(» nm an Offence 
of a \ (‘ry grave (Jliaiaeter, and mainfesting such little Ih^gard for human Life as to be 
des(‘rviTig of far liigher Ihinishinent than is here provided, unless, indeed, the general 
Provisions of tdaiise 2!) 4 are aj»pli(*al)le to the C'ase, w]iicli 1 might not have (questioned 
l)ut for the s])eciiic Pnmbions of (Jlause 41 a, the OlferKH*. set foi*tli in whicli might, with 
tht* same Pn^jiriety, be (‘onstrued into an A('.t, the (Joniinission of whicli the Offender 
111 list have known Was likely to caus<‘ Death. 

1 can scantely conceive an Act of Mtscliief done to a decked Vess(4, inlending to 
(h^stroy that Yc.ss(4, or remko- it iinsale, without its being (umiemplaied tliat tlie laves 
of Persons would be ])laeed in J(‘o])ardy, ami if this is so, ilie Provisions of Clause 294 
cannot Ixi more justly enforced against any Culqirit than the one who could meditate such 
iiidls(U’iininate Loss of Life. 

Till* Defiiiilion given under the First lle,ad as inl.eipivted by lllnstratloii fa)> ‘‘^pp^'nrs 
to me to he 4t4icient in its not being statal as essential to constitute the Offence, that 
the Alteration is made with Intent to defraud or jiri'indiec another, as well as intending 

it may be. ludieved ill any Quarter that it \vas made by some other IkTson, or at some 
“ otiii'r Time, or by some Autliority by wliieh it was not made.” It will be observed, that 
the Words terminating tlie Clause. was made l)y some other Person,” or “at some othcT 
Time ’ are. in the disjunctive, and therefoi-i*. a|>ply to Two distinct Events (juile indepen- 
dent of each ot}i(‘r ; that is, a J*er.s(m who makt.s any Document, or Part of any Document, 
intending it may ]»e belie\'(*d that sueli Do<aimeiii, or J*art, Avas niadi^ )y some other Person, 
is gniUy of a substantive Offence; so likew isi*, a JVrson who makes any Document, or l^irt of 
any Doenm(‘!it, intending that it may be believed that such Doeiiment, or Part, was made at 
of/trr is guilty of a substantive Otfenee. The jiraetical Results of this Law 

may thus bi*. (‘xcm])litieil A may eontribiiti* to a. eliaritabh*. Instit ution, desiring it to 
be belii've.d tliat the, Dunatimi was made by his 8ou, or Frii'nd, iu whose Name he 
transmits it It might reailily occur that thi* Tndividnal A, in the Performamie of a 
charitahle Act, might wtHi^ a L(‘tter signitying tin* .same on a Sunday, but post or ante- 
date it, intending it may be belii vi'd it was written on tlie Day it bore l)at(', or, in the 
Words of the. Definitiim, intending ‘Oliat it may bi* belies ed that such Document past 
(Dati*.), or Mark w'as made id mo/ic othrr Tiinr,.** AViih referi'nee to the 1 )eceit prac- 
tised as to Time (he Ihn'iimeiit cs a Eorgery, nor do 1 ])ereeivc how" a,do])tiiig the Firat 
Maxim of Interpretation, that the literal Meaning of Words is to be taken, any other 
( Vmstruetiou can be ]»la(‘ed upon tlie Sentimee. If this Exjiosition is correct, Forgery is 
coimniited, and A lias sii]»j<‘cteii liiinsi^lf to bi* arraigned on the Charge*, and as a l(>gal 
Cons(‘((uenee must be convicted in tlie Penalties provided for Forgery. The distinguishing 
and indispensable F'e.ature is, that it w'as madi* with the Intention of causiijg^Jnjury to a 
Party, from wdieiice it is to be dediieed that wdtiiout this Ingredient no Pinp.shment can 
be iiifliett*d ; tliere is none certainly ]>rovi<led. It follows therefore that a particular Act 
forbidden by the Law' is designati’d, tliat the (^unniission of siieli Act constitute an 
Offence, l)ut that no Penalty is provided on ( ^)lu ietion. If this is considered 
criticism I liave Imt. to ]il(‘.a(l the Illustration given in Note M, in regard to a Surgeon being 
Hinmnoned from (\alcntta to M(*erut, and whicli, though a legitimate. Ikaluction from the 
Text, of Mr. J/ivuigstone, is not more likely to have, been brought before the Courts than 
the imaginary Cases 1 liave above cited. 

It might have been more, in ordi*!* to have, made tlie following Observations upon 
(danse .14(i. Tin* Otfeiiet* desiTilied in tliat Clan.se, and t.lie Detiiiitions of Forgery re- 
corded under the Siroiid Head of Clause til, aj>p(*ar to me oim and the same Offence. It is 
declared, indeed, tliat if any other Offence is committed by a JVrson committing an 
Olfence under ( diapter VllL, that tlie Punishment sliall be cnmulative ; but tliis Enhance- 
ment of JVinislimeni, 1 a|)]>reliend, alludes to tbe Ollema* b(‘ing of a distinct Cliaracter, 
and not of a corresponding or identical Nature, which would bring it uiuUn* the Pro- 
visions of Cl.mse t)l in apjilying the Penalt ies. If A, a. Public ^Servant, charged w^itU the 
Prejiaration ot a Docuimmt, frain(‘s a Document in a Manner in which iic knows to 
be incorrect, intending or knowing that he may thereby cause Injury to any Party, and 
if this Incorri'ctiK'ss consists in a voluntary Omi.ssion, it, must jiartake (.*f th(^ Offence set 
forth in the 2d Definition of Clause 441, viz., intending it may be be.lieved in any 
Quarter that the Document is made, according to fbat others Direction. For instance, 
df the aforesaid A, being dire.ct(*d by Ids Superior to make out a Ri*ccij)t for P>, who has 
jiaid 200 Rupees on account of the llcveniu*, should, with the? view of injuring B, enter 
the. Amount received at One Half, and jiass a- Receipt for that Amount only, without 
intending hintsidf t(» Ixmefit by the Overplus whicli Ikj lodges in the Treasury, A^^has, I 
think, distinctly rendered himself lialde to tlie. P(*nal ties of Forgery ; but at the same Time 
he has as distinctly committed the Offence described in Olauso 140, and cannot therefore 
l^e exjiosed to higher Punishment than is sanctioned by the said Clause under the Expo- 
sition laid dowm in Clause 01. .From the general Tenor of the Reasoning adopted in Note 8 
this may have been in contemplation^ but if so, there does not appear to me anything in 
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the Circum8t4inoi> of a ^blic Servant wliieh may extenuate the Offence of Foi-^rerv so 
immoderately as to justify the existing Difft^rence in the Maximum of PunisLuieni pro- 
vide<l in Clause 1M> aiul Clause 444. 

The Description of Forgery noticed in tlie ])ree(*ding Observations may perhaps In* morr 
readily committed by the Slu^ristadar of a f^mrt of tlnsti(‘.e in drawing out a l)«‘eree, 
where an Omission intended to injure a Party may, with a little Ingenuity on tlie Pari 
of the Writer, be concealed from n dudg(‘, wl)ieh if deted.ed under ordinary Circumstiinecs 
would constitute Forgery. Imt in the ( ’ase of a Public StTvaiit would full under the Class 
of Otfenoe des<iribed in ( !hins(^ 14G. 

I am inclined to cpiestion tlie A<le(puu*y ai' this Punishment with refereiiee t** the ini- 
porUiiit and unliniiltMl C«)niidt‘nei‘ reposed l»y Native Merchants ifi their Coinaslitas, who, 
by th(j|i, Prai^t.iec of tlie Offi'iici' detiiKMl, might (*reat<‘ sneli (‘xtensiVe Mlsclilef t(» their 
Employers; nor am J snn^ that tie* Interests of (Jovernimuit, intrusted as tlii'v ;iri* by 
the J)eposit ot all Ke(M>rds, iiiehisiv(‘ of valuabh^ St‘euriti(‘s, t<» tlu‘ almost uneoiitrolled 
Charge of Public Servants, will bi^ sullieiently protected by ili<‘se l^uiallies. 

• J- PvNE, Acting Third Pniskie Judey 


Mixute ])y Mr. Ckkkniiii.l on the Nkw Pi nal tV)i)i:. 

Bombay, 18Ui Mareli 

r. That it is desirabh' to obtain t Nnnmmd on tbe Code snbmittisl fm* (la* Opinion of* 
tlie Judicial S(*rvants of tlu‘ ( e)\'(n iim(‘nt is s(» W4‘ll set fbrtli in tlie Addre^ss of the I^aw 
Commissi* mers to tbt* Uiglit HoiiouiMbh* (Im‘ ( h»\ toaior C<‘neia!, that 1 sliall not lak** up 
Time in exiMising tie* lew Itemaiks J am to mah** on se\ eial of Ils Parts, wlii**!] under 
other (Hrenmstaiusss might. Imv*' snbj(‘et*‘d nu* todlH‘ ( 1iargt‘ of IVesnmpiion. 

2. 'Jdie Arran gimKMii in (liajdtas ami (lasses of (h‘inH‘sl think is exeidhait, ami tin' 
Explanations ami llliisti’ations highly useful ami im]M)rtant. Thtn.aligiiage is jaeeise. and 
although Repetition of Words ami Phrases freqneid-ly occurring may give it a (Taraeb r 
of HuVslnn'fss, yel. ( Mearm'ss Is of sueh vlt.al lm])ortam*e in L*‘gislaiif>n, any Saerilice of 
Style should b(‘ made to obtain it. ll l-> in a few Parts sonu'what ^ibsehn^ aiel <lifli(*nlt, 
and it seems (lesii’al)!e that u hert'ver this may be thought t*i (‘\ist. s*)me AlnemlimiJit 
ahould if ])os.sibh‘ be made. Tlio w lioh' ]'e(jnirt‘.‘. eon.'-i<]e)al)h‘ Stnd\ to nlaster its ( 'oin- 
prehenfcjiveness. Many <Mliieat.<Mj iMiglislimen \\ill m»i, 1 fear, fully understaml all its (lanses, 
even with Stmly : ami l.lM*gre:il hilli^adty tli.il will atteml its trm* Translation int.o other 
and numeitnis Laiigiiagi's will nanh'V il still inori* inaceessilde t,o Nativ(‘s. lint tliese m‘i‘ 
Objections wdiich I apjireheml are im»r(‘ oi* l<‘s.s eommon to all (\Mles ; ami it may fairly be 
left to those who eonlemplate tJh‘ Coinmisdon of“ Acts per(M‘ptible t-o all Men as eriminal 
to discover tin* Nat.ure ami Limit of the Penalty attaeli<Ml to them. To fh(‘ Mass oi‘ thi‘ 
People in Xliis (^Mlntry 1( will no donbf lu* •'wliat. (la* [jiws of (‘alignla were to tie* 
Rinnans, when they w'en' writleii in a verV small CharactiT. ami hung so high I hat 
they could not l»e rea<l 'rii<‘ ('one, may he published in lAwm, bnl it will l>e. as all our 
existing Law’s probably are, uiid<‘i’stood onl^\ ly its ( )]M'rat ion. 

J. I consider ■ffie ( \)<l(‘ g*merall> (to 1 m‘ ])«‘vftM:lly practical)]!*, w hen* undirstimd ; ami 1 
would nt)t anti(:i]){!l.e any DilfuMilty by its immediaic I ntntduetion, jn’ovideil tlie Law' *»r 
Proceduj'c I'elating to it w'(*re also enaeled, (lier** being .some «tf (bt^ Provisi<ins which 
could lU)t b(' (vui’ic'l into effeel, willemt it 

4. 1 )\^()W ]H‘oee('«l W'ilh my lh*marks • ami, ratluT than h'ligtlien my ( )bsci‘val ions by 
introducing tiu* Sulistanee •)!’ each Pro\i,sion, I shall nien*ly quote* in the Margin llu* 
(chapter or Artiel<‘.<’onime]ited on, su)»p(tsing the printe*! (^'»de (o be in the Tlamls of tin* 
Reader. ^ ^ 

It is intimat(‘d imfclu* Iasi )»ul Foil?- Par.Mgraphs, tint, nom* of tin* SoV(‘n*igii Houses of 
India an* e\eepti‘d, ami 1 am th(‘r**forv* induced to doubt, wliether t'oreigii Am))assa(lors, 
and that ( dass of Per.sdus nni\ersally e\em}»t<**l fiom (he onlinary Cjieralion of the Laws 
Viy tlie l,«aw" of Nations. maN not bo ronsiden'd to bi* irndmle*! likewise ; aiel in (lie 
following’ Para grajdis but ()iie il is sp^'CHe*!, that (la* (Nub* will be ap]tliea1»le to “Soldiers,” 
which sngg’i's Is a Doiibi wla'diCi tlii* MutiiiV Ad <hu‘s not jireelmh*, tla* Indian (li>\ei’u- 
rnent from legislating Ibr lln'm. i.e., if Lril isb-born Soldie.rs wa»nld be inelmh‘d. 

There is no Ivxpkination as lo whom tin* i.s ap]»lic;ible. in ils jn’eseni Form ami 

by its Letter, the thnjiero?’ *)'’ Ibissla, if tak(*n in War, niiglil be iransjxnde*! nmler 
Cliinse lOD, ami Parties migbt be jmnisiud nmler all (be other Provisions for Ciini(‘s 
committed in Foreign Kingdoms ]»y Foreigners, if afterw'ards wdthin (lie (^•mpan^’s 
Jurisdiction. It. may be inb‘mled to declare its Applicability in i-lu* of Proe(‘<lm’<‘ 

but it may lx* considered wdn'tli(*r it shouM not !»<* jirovidi**! for liere, on the saim* 
Orouuds that many oth(‘r Kxjilaiiations are given ; “ Public Sirvaiits,*' for instanei*. 

Deeds, Bonds, Jew’els, vV’e.. might be given to an Idiot, and the Km)wh‘*lge of 

the Guardian. “With the Knowledge of Guardian or Guardians” should pm-haps b** 
added. 

A printed or lithogriqilied Papei’, bearing tlie Seal or stamped Signature (of a Peis(»n 
unable to WTite) of the Kxeeutor, w’oulJ not be a Document. I allude to this, as Seals 
are used in India Avithout Handwriting. 

(2G:L) ^ T t ilv 
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!)> Ilii.s ClauHe 1 apprelieud that the Sen ol‘ Indian Parents who liad been bo^i at 
Malta or (Je)nsiantiiio])h% but ever afterwai’ds a Resident of Asia, M^>nld not be of '^Asiatic 
“ lileieal/' aiiel ntic:Ii( th(‘refe»re be banislieel from the British Territories, under Clauses 4?} 
and 41, 

This woulil Is* ejiiiie ineoinpre'hensible without the Explanation afforded hy tlie sub- 
.s(*eju<*nt I’lause*, J)(i, which she>n]d be refened to by Nede e>r otlierwise*. 

If A s wliole* ProjK'riy, i‘xisliiii^ in jio.ssessiem, and in ))ros]K.‘e*t by Succession eir 
Inhe*ritaiu t*, l>e* takciii in Eoideifun;, and Ten Years afterwards A acepiiivs Pre>j)erty by 
]jis own hidusi-iy, is it to lx* foileited alsf) that is, eloes the* Forfeiture last for (wer? 

'Fhe Illustration does iioi^^o so far; but if it lx* so intended, anothei Tllustration should 
he ; if not, the (.!laus<* should, I think, he alt(Ted. 

I have also «rr(‘a^ Doubt of tht* Nertessity oi‘ carrying it so far; and it jnay l)e reejuisite 
to ennsid(‘r what Effeet. the Forfeiture would liave, or is intended to liave, on the^^Hiudoo 
haws of I nlieritane-e, wlierehy the paternal Mstatt* is entailed on the I )es< pendants, and is 
not eonsi<hTe(l as tla* aliiuiabh* Pro])erty of the, Parents. 

, 'riiis is rathei’ (‘(aupIcK, and might possibly be, simjdilied as follows “ If b(*fore the 

F\j»i7*ation of tin* 'rerni of Imprisonment fixed in default of Payment a Portiojj of tlie 

Fine he ]>ald or a pvo]>orl.ionate PtTiod, or as far as the unexpired Terju will 

“ permit, shall he deducted from the remaining Period of Imprisonment.” 

The Dedication of a Female (4iild to a T(‘m])h‘ does not fall within tlie Exceptions, 
This might he done in good Faith, for the lhauifit of the (liild, according to Hindoo 
Religion. 

It is, however, notorious, that in this ('ountry DtMli(‘ation to a, Tt'mpli* is synonymous 
with Prostitution ; an<l it may lx* de.serving the ( ^)nsidef‘ation of the Legislature whether 
the Dt‘diea,tion <»f J'\*niale (Children to ^JVmples sliould not he prohil)it<*d. 

A, a Kevvmu* Officer, is about to survey or assess a Vlllagi*. B, a Ryot, bcLievPf* that 
A t*xpi‘ets a Pre.sent, and that if he g(‘ts it he will (lt‘cide favoiirahly for B, hut if not, 
tliat li«* will decide luifa vourahly. T> prt'sents l)im witli a Brilx*, to imbua* liim to decidti 
favourahly, /. c., more s(> tlian in strict Justict* he ought to do. This wouhi partly be 
an Instigation to corrupt Vlrtin* alluded to in the Note ^^•lg(‘ 37, last Paragra])h), and 
would be jainishable both by tljc lietb*r of tbe Iawv ill this (dausi* and also in 90; but 
the S))irit of t he Note wonhl secun op]»osed t<» it. The Distinction is very nice, and may 
not lx* always miderstood. 

Su})pos(‘ Five Pi'isoiis assemhle, and <*onspire to rob, — it may be a jiartieiilar House or 
Person, or jiJl tlu*y me(‘t, or any House tliat may he unguarded, but are deterred from 
the ac^iual (^)mmission of RobIxTy, after jirocei'ding towards a Villagi*, or on the Road, by 
tlie Precaution of the Police or of Individuals ; it is not cl(‘ar wliether .any Act or illegal 
Omission wouM under these (.3 naim stances havt* taken place Tla* Tllnstration <loeH not 
ajiply to tin* (^isi*. 

A privab* Person (in (xuitradistineti(Ui to a ]aih1ie Servant, alln(h‘d to in (Tausi* 101,) 
knows of a Crime to be iilv<dy to lx* c<»nmiitte<l, and it; is committed without his 
having inforiij(‘d llu*. Police. Is this an t/legnl ( hnission ? By 8(> it is an Abetment, if 
h’ipilljj IjouikI t<» inform. 101 declares it an Offence in a j>ult(ir ^rrranl. 

It iniglit be advisable to stato the lumit of tlu* Jhinislmit'nt <»f tbe Oflenee for the 
OoiieeaJment of which this (danse is provided, it- at ]>n‘sent aj)]x*aring U) com])relieml all : 
wlK‘reas Ma* ( tmeealment. of an Ofienet* juinishabh* with Sevi'ii Years Iniprisoninent is 
liable to the same fSix* 107.) 

Any Number exe(*(‘ding T(*n would s(‘em b^ (Manse 91. to be tht* Nninher intended to 
constitute a riot, (Ills Assemblv. 

A l)as done tin* Prince soint* Service, and the Princt* makes liini a Prcst*nt ft>r ilie 'pOMt ; 
has A committed an ( )tfenc(‘ ( 

A lias sav(*<] tin* Prince’s Life by p(‘rsonal Exertion, or ]u*omt)t.ed tht* W(‘lfart* of his 
(.Oiild ; the Prinet* gives him a L,ae of Kupt‘es as a Reward ; is A gniliv i If not guilty, 
this Law' wouhi .st*em to lx* tUdeciive, fur it seldom could be sljowii tliat tlio Payment was 
not, for some past Se?'\ ice, and tlic Motivtvs conhl hardly <‘ver he ju’oved. 

The Ditlicnlty of metding all Cast's may he insnrmonntal)h‘ ; but, the above an* statetl 
for (’^onsideratit»n 

Wbaild not “ private perstmal ” be a b<‘ttt'r Fx]>ressl(»n than “ mertdy ]H‘rs(uial in 
eontradisiincXion to public or otllcial. 

This is an Offence extremely tlitfieuli of Pn»of, am! besides having a Tendency to bring 
th(^ Jndgmt'iii Seat into Contempt, would ])nt it in ilie Powt*r of t*veiy dissatisfietl Suitor 
tt> |u-oseeute Ills .Indgt* for an unjust Detiisitui. 

Wonl<l not, tliis In* Forgery alst» under its Definition 
„ It is not easy to define all that is Tratle, ami this Diffienlty might put it in the Power 
ofa Judge to ]ainish when nt»t intendeti hy the Tx*gislatur(*. it would further appear 
rather to he a Miseondnet mori* appr(»]»riatdy pnnishahh* hy Dismissal or Suspension 
than to he tj*eat;t*d as a (Tnme. 

This miglit also jx'rhaps lie hd*t to Punishment as above, and in the (^)de of Procedun* 
or in tin* (Jivil (Vxle Um* Purchase d6elare<l v<»i<l. 

A sues H for an Estate; V has the Title Deeds, or a Dtxaiment by whieh As Claim 
would lie proved ; ( ) omits to produce it on the Order of the. (Joui-t, and ])ays the Fine of 
500 Rupees ; luis A no other Remedy ? 


A has 
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A has the Custody of Survey Papers and Awmnts and Deeds of great Yalnc' to (govern- 
ment, and refuses to deliver tlieni up ; can A he punished only as above ? 

A sues B ; C only CJtn prove the ClHini, hut retuses to answer, and he Is itii])ris(»n« (l Si\ 
Months ; does A lose his Suit without Remedy, or may (/ be t;alled uj), and on Refusa I again 
committed to Prison, and so on till he answers ? 

Bentham says, “ that a Script or anything else the Forthconiiiigness of whicli is recpiisib^ 
‘‘ for the Purposes of ,[ustiee should continue unforthcoining tjotwithslanding, and at tla 

same Time continue in existence, is u State of Tilings wliicli cannot have Place from an^ 

“ otlier Cause than an inexcusal)l(‘ Imjierfeetion, — a voluntary lnibt‘eilit\\ — in tht‘. Syst.eni 
pn)C(‘,dure. Suj)posing it, for Arguments sake, put out of Donht that a Man having 

any such Article in his (Aistody or Power wilfully persists in the Non pnrduction of it, 
“ no Torture that he chosi‘ to submit to rather than comply in tliis r<*s]»eet with theObli- 
“ gations of Justiecv couM be t<M) severe.” 

This includes a mere hit*, whether material or not. and as such is liable t.n seveier 
Punisliment than Falsehood niatia'ial to the l*oint. See Ulo. 

The .Excejitioii of (danse 20 1 slmnld perhaps be noti(*ed li(‘n*, as this is general, and 
would inehidi' tla‘ othei- but for tJie sjieeial Provision of it. 

A Plaintiff wlio v<dimtary lakes Oath to the Truth of his ( daiiri, either in the Presencj- 
of Defendant- or ex ))artt‘, might- (*onie under this Definition, although by tlie Nol,(‘ (’ il 
does not ap])i"ar to be intended. By the Bombay (^)d(^ 1 woidd nunark here, a Plaint ill’ 
is in sneh ( -as(‘ Jiabh* to the Punishment of P(‘rjurv and that an Instauco ol‘ its Jutlicti(m 
has oc(!UiTed. 

These Clauses miglit bi* found to clasli witli Her Majesty’s TiisoKimt Act, if not saved 
by special Befereiiee 07“ b^ a, n Kxct'ption, thr Trustor undei‘ tlit^ Said Ai‘t having bemi 
h(‘ld hy the Adv<»catt‘ Cen(*ral to 1 m‘ (!oinpeteut !-(► ])re\(‘nt Property ludiig taken under a 
DtHTce at tJi<‘ Jnslance ol* <»th(‘r ( 'r(‘ditors, ladbre it is known whethei* theli* ( daims be tria* 
or false. Tiny miglil- in fa(d be sham ( ^]*e(litors, foi* th(‘ Purpose of delVaudiiig (lie Judgment 
(huM-litor of t-ht* (J()m])a7iy’s ( Vinrt, 

1 pre.sume it is imt intimded that tlie Transfer or Sah* should be voided bv tin* single 
Fi‘aud of the S(‘llej\ 

A ]mi‘cliases a Mouse Iroin B, whilst B is .sued by (- tbr 1,0IM) Rupees. A kiows of this 
Suit, and may think it likely tliat C may gain it ; but. he may at tin* same Time supposi* 
that B can ])ay the Didil, or Im‘, may lx* indiH'ereiil-, on t.he Presumption that if C wished to 
]n*eveut the Sa.l(‘ oi’ iht* House he would have attached it. Merc* P» may ha\(' soM il t'* 
d(draud (d hnt A (Committed nd h'raud 

LTi dess the t(‘clini(*al Meaning ol’ Banisliinent, ” and d'raJis])ortal ion ” be given, this 
Clause might be considered oliseun*. 

1 tliink th(* Words '• or knowing it to be lik(dy ” should be oiuitt(‘d, as wlial r(‘mains 
may b(‘ sutfufumt. If rtdaiued, an honest J*osses.sion might ])e punished. Set* Ri‘marlv on 
ClauHC 4f7. 

The same Remark a[>iJies to (lii.s. 

I rather iindine t-o think tlie ( ^miiscatiou slionld be includ(‘d in this Tlie Ofleiiee is 
la're d(‘fined, and .so ought the whole Punisliinciit to be pi'escribetl. Jdie Punislimeid- ol‘ 
Theft in 364 might in a siniila]' Manner ))c framed thus : WIckm cr commlls '(heft sliall 
“ be punislied witli rigorous Imprisonment for a T(‘rm vshieh may exUmd to Tlirta* Years, 
‘‘ or Fine, or both.” 

Exjdanatioii : — ‘‘ TIa* Piuiishiueuts ])rovided by this ( ’lan.se are iiidepmnlent of any oIIku’ 
Punishment to which tlieCtlenee therein .specified is lialde under any Raw.” This would 
imply that there might he other Penalties for Idieft than those specilit'd, and l(‘ads to 
Doubt. 

There is no IVovision lor the Conliscatiou of counterfeit (’oin found in a IWson's 

Possession. ^ ^ 

Why coiitined to a inihlir llh?/ t hie Neighbour might offend aiiollier grievously, 
although not m‘ar a ])ublic Way. Ami how is the Nuisance to be reinov(‘d ; this not 
l)eing distinctly jirovided foj' ^ I <^an instance, from my own Knowledge, thi* liitrodiKdhm 
of jmirid Maitm* to th<‘ Neighlioui liood of ])rivate Hou.s<*s so offeiislvs* and noxious that 
Indiv iduals bceanie sie,k, and mu.st have fled li-nm their Ibmse.s <m tin* lnsl-*int, had not 
the Nuisance, betm immediatidy removed. 

It might be useful to ivfer to tin* Clauses providing for the Removal of tlie Danger. 

-Eurojieaii FonfiguiTs ti'au.sgre.ssiug is not provided for. 

It might be advisable to makt* soim* Pi’ovdsiojis for tln^ Preservati«ni of public Roa<ls 
wliich arc liabli* to Ik* cut u|) and ruined by the use of imjnoper Wheels. 

T undei*stand this (danse to iuchnh* fatal l)uels, and yet it may lx* argued that tin' First 
Provision cxchules it, by tlie “ Injury to tlu* “ Rcjnitatiou ” wliicli may be said t<* bV 
the Oausi^ of Diuds in general, if it do not conic within it, I am at a, lo.ss t-o say wliat 
the Offence would he, and under what (.1au.se Duels would come. 

The Punishment in this (.1au.se apjiears to be unnecessarily severe for the Object to lx* 
gained. 

1 understa-nd this Clause to embrace* Duels. 

I thiiiik this C^Uause would be improved by the Introduction of tlu* Word ^^unintention- 
ally ” after “ whoever.” 
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The Explauatioii of this Clause appears rather to confuse tJian eluci<late, and woxild be 
Ix^tter omitted. I would venture to suggest the following, to take the ])lace of V)oth : — 

“ If a Person in atteinj»ting to do a certain Thing sliall in such Attempt commit the 
Offeiujc defined in the last preceding Clause, he shall be liable to the. additional Punish- 
inent to wl/ich he would have been liabhi lunl lie succeeded in doing that Thing.” 

As vohmtaiy culpable Homicide jnay bo Murilcr undci* tliis (danse, an unsucjcessful 
Hitem[>t to murder eaniioi be jmnislied more severely. 

1 haidly think this is what is intended. The Illustrations indicate this, and tlie Punisli- 
nient is at variance with 30.*) and 30iS. 

I tliink the Words “gaining a bivelihood ” unnecessary and ol)je(*tiona1de. 

Tills Clans)‘ does not im])]\ that it is iu‘C<^ssary that flu* Woman should be. (juick with 
< 3iild. If intended it slmnld j)erha])s be specified. 

Ji. might Ik* advisabh* lo add the E\<-epiion of tlu* Higlit of piavate. Ilefeiice, 

If a ]^lose or Kib i.^. broken in a Prizt; Eiglit, or by a iloy at Seliodl in a jiremcdibiitd 
Fight witli anotlier Hoy, the Othaider must In) imjirisoned by tliis (danse, without Jlemedy. 
1 think whore Hie Itange is .so grtiat and the l>egre(‘.s so iudeliiiitc* it Avonid be enough to 
fix tin*. Maximum, and this \ incline to think .slioniil In* tlu* oidy Limit in nearly all Cases. 

Ts this not ineonsisteid, with 30(1, wlier(*by a Pt‘rson firing ai anot lu‘i* with Intent to 
murder, but niissi‘s Ids Aim, is only liable to ddirei* Veais ? Hut by this, if tlu* Hall lircak 
tlu* lil.tle Fingi‘i\ lu* may lie transjiorted, and must sutli*!* ScM'n A'(*;i!*s Jm[)risoninciit. 

A, a, Hoy, in beating H, a, biggt'r Hoy, to make him give up (extortj a Mango or a Piece 
of Sweetnu'at, dislocates a Finger. H, if com]ilainc»l againsi , must, sillier a Year’s rigorous 
Tin|irisonnieiit. dliere is no iliscretimiary Power within that Limit. Absurd ( binjdnintR 
itn* .sometinu's made, by iXatives (‘.specially, and a ( \‘is(‘ of tlu* Kind supposed might 
emliarrass tlie ,hulg«‘. ddu* Law slionhl not Im* o])e]i f,(> ;iiiy M isapplication, if jiosttildc. 

Would this iiicimh* a ))oin(t*d l’i(*c«‘ of \\3»od { Jf it lx* inti‘nderl Id contim* the Penalty 
to an lnstrnnu‘nt the ]^»int oi* F<lg»‘ ofw hii*!; is M(‘l,.il, it should ]>erha])s bi* so stated. 

'J’lu* same Kc'inark ajiplies ht‘re. 

If thes(‘ (daiises Ik* meant to rt*fer i<o the Pt'rsons wlio did not give fJie Provocation 
only, it Would, I think, Ik* lK*iter to make it more distinct. 

ll. might be advisalih*. t,o state Avhe.n jmblic ()iru;cis, acting oiiicially, are cxcejited. 

And le.ss than Ten l.)ays ” .should, jK‘rhaps be ad<h‘d. 

As this and (dan.se 30!) stand, niidm- m\ View of their jiosslblt* IntorpiH'tation, the 
OHenct* dclimul hi the fornuT apjiear.s l.o come umh'r I hr latter, and yet Hu* Pt*nalties are 
\i*ry diffi'reiit, and that Ibr the gravm* Olleiicc tlu* lieditesl., 

d’o ilishouour ” dot‘.s noi a]»pear to bt* .sulii<*iriit!\ d(‘finit(‘ ; and if intt'mh'd to ap})ly 
(o iiu‘r(‘ Insult, such as jadling a Man s No.s(‘ or la\iiig a W'liiji aeross his Shoulders, the 
Piniislnnent sciaiis dis|iro|Kirtionate to the Penalties ot'tlu* prei’cding ( danscs. 
ddie Pniiishmeiifi of (Ju* ilh'gal Sale oi* Piii'ejiaM* <d’Sla.\( s is no! pi n\idiMl for. 

Should ( he ‘‘ llni'i ’ not be “ gi ii‘\ on-, 

If tlii,', is intended to mean tb.at. making the Whim.m lu lif\r Ik- i:. her Husband he 
(•(MMiiiils the Act. it might pro]»abl\ lu* mor«* drails cxpi (‘.ssod, IT it be not so nusaiit, 

I do not nnder.Ntaiid tlu* tdansi*. 

ObtaiiK'd ’ on an e(pii\ nli'iit Term before ( ’oii.smil may lu* neeessar\ to meet the Case 
of a P(‘i’soii allowing the Alislraelion of hi.'. Property, when hi* eoiild prevent it, in order 
to eonviet the ddiit^ve.s,. If not m*ee.s.saj\, “without tliat Person’s ( 'onsent ” might be 
oinittod, if (he. Wori.l “fraudulently lu* held to cmlinuK* e\(‘r\tjiing in tt'inh'd, which 
1 am inclined t.o tliink it il(u*s. 

Siijijio.se a P(*r.siin indiu‘(*s anotlu*r to str;d some of his onnh (huuls, to injure that otlier 
Peisoii, under tlu* fal.si* lb*j)]-e.seiitatioii t,hat the\ lu*long(‘d to a tliird 1 dirty : here would 
he botli Fraud and tlu* Owner s (duisent. ddu* ( 'odi* NapoleMU (■\elud(*s tlio.st* Words. 

A, jiaying M<»iiey or deliv«‘ring (huuls to H. giv(*s iri'ul vor(u‘ii tly moTu* than is due, and 
H, knowing (diis. grants a i\(*ceipt for wlial- was int(*nd(‘d lo be deli\(*ri‘d (ad\', .suppn*8sing 
(he Fact of the ( ) V(*r ilelivery, ami thm’(*by doIVands A. 

This is a Sju‘eii‘s of “Theft,” or “ (dieating, Avhiidi i,s no|, clearly nnd(‘r (‘itlier Head. 
\Vh;i( is the Meaning ol’ “ [u*i*.S(‘nl Is a I’enson vatehing Half a J\Iile off “ju’cseiit?” 
Oi' would this lu* oiil> Abetnu'iii, und(‘r (danse 1)7 ( In eomimni Aeeeptation. and under 
!)7 ami this Cdause, a Pt*r.so]i Avatehing in the Str(‘et whilst }inotlu*r Avas bn‘aking open a 
Hons.t* would be held to l.u* juvseut as mueh as a, P(*rson stranding with a Light witliin a 
Van! of the Person in the Act of forcing the Door, did tlu* 1 lliistration of !)7 not explain 
It differently. 

A iVr.son ajijiropi’iatu^s Part of a Wreck oi* (roods waslied asjioi(*. Tlie Name of the 
Sliiji or ()wju‘r not being knoAvii, lu* would commit no Offenet*, it is apjaidieiided, under 
(Ikvsc (dause.s. 

Tlui Introdnctitm of tlu* Word “ fraiiduleiitly ’ a|)peai\s to w(^ak< n (lu* avIioIc. May not 
A iis(^ tlu*. Money hoiu*stIy hi his own BusiiM*.s.s, and foj* Z’s J>(;m*tit, as much ns tlu* Bank 
of Bengal. This Misapprojiriation may niiii Z, lus-ansr*. a wilful I )i,sol)edienc(‘ of Orders, 
without Z s Knowledge or Con.sent, and, e.speciadly if concealed from Z, and used by A, 
ought to b(' imnished. The. (Jouscipiencc of such Mi.sajijiropriatioii, although not fraudu- 
leiil., or ca))al)li.‘. of being jiroved so, being oft(‘n most misehii*A'ous. 

[t could not however (3»me properly under (dause 38tl, but it should purhajis be made 

punishable. 
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puniwhable. It is surely inucb more deserving of Punishment than trading by a. ))ublic 
Servant. • 

Or Thuggee ” should perhaps be introduced before or aft(T ** l)a.coity.’' 

This Definition appears to include Forgery. 

This would conn*, under 44Jb 44 K and 441), but the Punislnnents all vary. 

It may be doubtful whether a Pel-son using false Diee or (dieating at any tJame was or 
was not contemplated as within this Section. 

Suppose he had no Projarty, how would th(‘ (Jul]>rit alluded to in Clause and Illustra- 
tion of 31)1) be punished under this ( danse ^ 

It is not very (dear wlu'tlnr tin*. Oflenei* of ClaiLse and Illustration of 3|)f) eonld b(» 
punished under either this or 400. Tin* I niprisoiurnnit seems insidli(‘ienl,*in some easi^s, 
and is a]>par(^iit1y vaay iiu-onsisU'nt with M)t). 

Would the following I llustJ-ation lx* apposit(^ V 

A rings tin*- Hell, and on the Sia-vant o])t‘iiing tht^. Door eiiUirs witliout any 'rin(‘,at or 
Iiitiiubhition, would A commit 1 Ions(d»ri‘aking ^ 

A is (mgagod by H to eolleci certain J)U(\s, and is dircctcxl to mak(* a iaitbful Account 
of his ColJt'otions ; A makes a false Account, omit ting t.(* insert all; has A commitl.c(l 
Forgery i 

A engages to make an cxaci or raithfid Fxi ract from Jlooks of Account, and omits Part . 
lais A eommitt(‘d Forgery i 

A, a Prisoner ac(!ns(sl of lb)bl)(*ry at Ikmdxiy on a certain l)alc, f‘org(‘s a I)<»cnincnt. to 
prove that lu‘ was then at. Ahmednnggnr ; is A guilty und«‘r this ( Manst*, with reft-renee 
to (Jlai!se 11)0. 

B SUCH (! on a. I'nrgcd Bond for a Debt aln ady ])aid, or tliat mw^-r (‘xisted ; t'orgtvs a 
ll(‘eei]>t to dispi‘oV(‘ t.ln- ( daim ; is ( ' guilt \ imd«‘r this ( danse 

The Act is nciilnu* t.o injnrt* a Part \ . nor is tJu‘ J)(‘ti‘nce ot an Act. ion an ill(‘gal Act , 
whilst ijon<^ l)iit iTijnrions oi* d(‘clare(l ilh‘gal lAugcry is mad(‘ piuial. It is not. (!h‘arly 
“ fabricated tidse K\i<Dnc(‘, under (danse- l-SJ). a.s il weidd lx- t.o cause- tin- Judgt*to 
entertain a. eorii-ct Opinion rather than an (-rroncoos One of tlxi Ib-sulf 

A forg(‘s a ( \‘rtili(;ate in tin- Nana- oi‘ l», a Jcwel)(‘r, that certain ]»as(c rl(‘W(‘Is ar(* r(‘al, 
a.nd by iiM-ans o{‘ timt Document, injures D, by inducing l»im to give th(‘ Price ef real 
Stoiu-s ; A has e\idently commit ted lire ( )fft‘nc(‘ mnler 1 1-5 ; bnt would it not (Mtnie under 
443 also ^ It is both an liijni-y and is U> render an ilh-gal Act easier. 

“Knowing it to be likely’ s^a-ms to me to lx- an o)«jeet ionalde d’t'rin. A Met-linnie 
might inaki- the Apparatus, knowing, if not, ean-d fnr that they would )x- likely, ikn*. I 
think “ intending ’ is sutiieieiit. 

Under wbieh ( danse does forging a \\’ill eonn- ^ Ifnndei* Ho it is not e(Uisidert‘d so 
gn^at a. Crime as foiging a Note tbi Om* bujit-e although the Will might defraud to tlie 
Kxl(‘nt ol a ^Million ; nor ('\(‘n (apial lo eoiieealmg a forged \\ ilk It (loos not appear to 
eoine under (Jk' Jlead ol‘ "valuable Seeni*ity,” a.-’ tir- I )isliuel i“ii o)‘ ( ’oiieealnx-iit of ( h(‘ 
One and tin- ot ir-r is .stated in ,s('pai.i(e ( d'n(s<‘s. 

This (dia])t.cr brings in a Person .s Account IxM.ks, whetlx-i prodmaal fbr tin- ()wne!‘ oi‘ 
lor or against a ddnid ]*arty ; and if tlii.s ]x“ not intended sonic Mo(liiie;it ion \Nonld .six-jn 
neia'.,ssary, or t.he Knles of K\id»‘nee should ])i'ovide for it. 

A huids B his [)ors(‘. (»wiug* 11 ^lom-y : B reliis«*.s to n-turn the lloi.-'i* till jiaid ; iindi-r 
what (dau.se does this e-uiic B d(x's m»f tak(‘ th<‘ llor.se from A s T*o.s, session in IIk- 
Manner j)imisliidile 1^’ the better (»f tliis (dan.se. It d(X‘s md tally witli any of the 111ns 
trations ol* ( hapter XIX.. and it does md eoiue nmh-r tlie I ii-ad of* (Criminal Jlreaeh of 
Trust, bi*(!a\iS(‘ it is not traiidident and il rather belongs jo llx' above ( dass. 

jMaymd. tliis iiielnde all (^)ntrae^s whalc-ver for Conxeyanee. Ship.s, ddie lllnstra 

lions show what it- docs include, but theie r.re noiu- to sliow wliat it. doi-s n<d include. 

This relates to Hull o(’k.s. Now there an- (^^nt!•aets ma<h' foi- the ( 'onveyanci- (d* 
Merchandise of great Valm- b\ Ihillocks. A. tin- Contraetoi*, biavaks his (’ontraet, (-i^lu-r 
for a lx‘tt(U- Om-, or from hlabilit^ (X* (dla-r ( kanse'; Jj is in|ure(l ther(']»y ; li:\s A eonmiitted 
the Otfenet - '( 

A, Owner of a Sliip, has ing contraeti-d to can- \' a (’argo from |>ond)a\ to (aileiitta, 
breaks his (Vmtract, and iiijures B; has A eonmiitted Hit- Ofii-nee ( 

Tliese are of a I da.ss not. inlemh-d pcidiaps to lx* nia<l(- penal, but tlx- wording of tliis 
Clau.so is- so ge.iH*nil they a]i])eai* to be lu-ought within it. 

The Policy or Proju ietv of tliis Provision apjx*ars to me doubtful. fSee Bejiiai-ks in 
NoU^ 11.) 

A jx)ss(-.sses tlx- Maehim-i x ; It c-mploys A to ]»rint or engi‘ave for him ; A is not awaia- 
of any bad Purpo.sc- ; still A would lx* ])unislial>le. But why should tlx- Inteut.ion' or 
Abetment, md, lx* as mx-essarily a eompom-iil Part of the Offence to render A yamishabj - 
as it is for B { 

There, perhaps should lx- anotlx-i- Exception in liivonr (d* such (Ais(‘s wlu-n tlx- Aullx»i 
is given u]). 

There dex^s not seem to lx- any Provision for tlx* Punishment or Rernox al of Persons 
keeping disorderly Jlous(.\s, which are often the (\-uise of great Annoyanee to Passengers 
in public Thorougbliuvs. 

See Remarks on tin* Nfitc^ R. 

Adverting to the Insoba-nt Act for India, 1 believe that a Di.schargc fn-c-s the InscJ- 
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vent from all future Lial)ility for invviouH D(djis, and differs in this respect from the 
Insolvent l^\w of the Ponibay (.We, Avliieh is in Principle the Same as advocated in the 
Note, and in whicli I fully concur. 

Dismissal wouM in many ('ases 1 k‘ no gi*cat Punishment. A Mfoi who g(»t a large Sum, 
or who was letii-ing, would carry away tla* ill-gotioii Wealili, in spite of Government. 
There miglit he some l)isgra(*e attending Dismissal ; hut a [dau^ihle Story of Animosity 
and Injustiee would lessen, if not renaive, tliat ; and the Man who would take the Bribe 
wouM b<*ar with the ])artial Suspieioii. 

I ilo not see it in the Light, in Avhic'h it is liere put. ( Vmfiscation is sometimes con- 
sidenMl a sufiieient Punisluntnt in itsidf It is a Part of the Punisliment in all Oases. 
1 set* no Difhh'tMiee ludwemi ( ‘oniiM-ation oTGiMHls \\i>rth 100 Pupees and a, ( ^^nf!'seation 
or Fine td‘ 100 Uup*t‘es in < 'asli, (»r 1>\ the Sale of (okmIs when levied l)y Distress. All 
(HVenees ndating to the U.e\enur are nus’cly ])enal as causing indina't Loss to tla^ State ; 
and 1 do not sec whv, if <bi(‘ Part <4* tJje Punislnnent is ]mt into Mk' Penal (^ale, the 
whole should not bt* so. It is not ins'cssary t > inaki* the I^aw an absurd Chu‘ ; and if A 
ought not t-o suffer, hi.^ Laggage ought not to be cotiiiscatofl. 

ft. a])}M‘ars to ini* tlial AVixts should be scfit hatk to tlioir Husbands, avIumi th(‘y have 
tdo}>ed Avith a Paramour, by Mu* ( 'riminal < 'ourts. if dcmandefl by t lie Husbands, nnk'ss 
hiAvfully st‘paratA‘d. It is a most ^•ommon Demainl, and geneially the jirincijial Obje(!t of 
tln‘ Ih-osccut.lon ; l)ut It. dois md serin t,o )»<• jii*o\id('d foi\ altboiigli it W(»uld be <juite in 
aceordane(‘ with the \ers just \ ieA\ of th<‘ general Prim-iplc argue<l in Pages 10 and 82 
of the Notes, and rlsrwliert* 

I w<»uld venture fo (huibt il* tlr- Pnji- Meh’iam c oftloocl v\onld Ik* in la \ our of Exemp- 
tion from lhmishni<*nt (o tlr* rnbli(*alion of injnrions InijMitatioiis vv'ithout rcsei-vc. On 
the other Side it ni i\’ 1 m* argpied, tint it v.<inld jireveiit th(‘ P(‘rson }M‘(‘oining lu)n(‘Ht, ajid 
<Iri\e him and other (himinals to Hesj»aii and a t 'ontiiinan<*e in their J )ej>ravit.y. One of 
the strong<‘st li<*asons assigned in favmii «-f tie* Sc(!lnsion System of Pinson J )isci])liiic*1s 
to present Me* M i,s( (»ndn<*l of Prison* *rs fioin heing known, that an Imncst Intention may 
not ]m‘ tpAvarted. If th<‘ Good Ik* IIp' greatest, why should tlu'ri* not. Ik* a public Officer 
to publish the (Xleiiees o!‘e\er\ Individiiil Known to the Polict^ or t ‘oiirls of Justice, and 
M(*asni'es takmi to [> rsne thmn w'hercAei iliey ge. iJranding (“\cn might/ 1 k^ again 
rcsort/od to ANith still lK‘i{er Flfeei. SnpjM»se a Woman anIio in Jier Youtli laid had a 
Past.ard tliild, but, being .d’lei wa ids married, bi enmes hlgbly n‘sj»eet.able and virtuous, 
and estei'ined in Soeiely,- say as a Selioolmisl ii'ss , a Person ae((nainti'd Avitli tlie Fact 
aimonne<*s it in tie New .-.papei oral a jsiblie d'abh :lhf' I'arl ies no(, Ixing pn*senl.i, for 
tb“, Purpose of injuring bej' l>otli in the Mst imat ion of 1 la* Piddle and of Ih'T J I nsband ; 
l/lH‘!*e miglit be indiieet ( lood by tin* Kxampl** Ihoviug’ IVoni this, but tliere wMudd be; 
mneh dii-ect Mischief. Again, .adveri in;;’ to t he sii))) k tsed ( ’a.se si ated in Pagi* 101, Ictus 
jnit tlie l^xjM'snie of the Woman V> I rr»*;/nla]‘it \ inveisely to il. d'he (\»nrl woiuld midress 
the Parf\ thus: - Von haxetold tlie Pnldie a d’rni!) w hieji it di<l not concern thi‘ l*ublic 
t.o know , y<»n have lieen tin* Means of sow ing I >isst'nsi«»n and Misery in a most respijct 
able Family, whom \<»n ha\t‘ mined ;iml jl‘\onr Kiiowl'Mi'gi* w’eie (‘xtensivi^ yon AvonlH 
be a Pest to Soei(‘1y ; and y<in li.ave done this not rrt*ni jmblie Sjiirit. Imt ]iui’(‘Jy for 
Itevenge and to <lo Miseliief; but w lint Aon hav(* ]>nblislied l.s tna*, and as Mu* Gourt do(*s 
not cart* tor your Motives, or the Ftfeci on Mu* Family, you are a jaiblie Heuefactor, luid 
discharged. Lut mark : had y(»u i’(‘peated tin* Story which you have ]iut in thi‘ News- 
pajK i’s to a small Party avIh*!! the Lad\ was pres(*nt, or e\’cn in the Town llaJl in the 
midst of .“iOO persons, w itliin her Ht'aring, from aus!/t*rc but injndieious Zeal for Morality, 
you W'ouhl liavt* been sentenced to Three Months rigorous imprisoumtmt. 

'fhe Argument/ of* the last Paragraph but. < )ne holds the Intention to be everything, — 
till*. Truth nothing. 

J^liave ventured to sng’gi*st Objeetions freely, admitting that, whilst 1 think it desirable 
tliat a ])iv(*is<* Law shoiihl, if possibh*, b« framed, to e.xcludi* all the mischievous Effects 
of the Liemiee, given to the Publication (d’Trntlis, ami to retain all thefhiod, I am not ])ro- 
pared 1,0 say hoAv it could 1h* <lone. (’hajite.r XN VI. ellcels tiiis ( )bje,et in part only, and 
it may not- lu* prai*ticable to attain nioie. it nia> howevi'r ]>e (|nestionable whether it 
would not be [irelerable to make every Gefaination jauiishabhg it being left to tlie. Judge, 
or tlie, Jury, as might be, to dta-ide whctluu’ it w as Ibr Mu* Benetit, of Soiaety or of any liidj- 
Aodual, or merely insulting, annoying, or injuring a Party. There is soiiietl dug analogous 
to this Rcasoidug in the Provisions of (dia]»t,er X I V., when* Rashness, Negligenev, ora 
Want of dm* Ih'gaid Ibi* Unman Life an* made punishable; but wliat is “Rashness,” 
Neglige nee,” or a W’^ant, of <1ne Regard ibr lluinan Life ” is left to the Judge or Jury 
to decide. 1 shall jmt intnule th<‘ Arguments addueible for and against the Suggestion, 
tyA they must readily oeeiir to the Authority t.o whom the L^^nsideration of the Subject 
belongs; and, but for (he Al»senee of Ri‘ma.rk in the Not(‘s of tin* Law (Jomiiussion on 
sucli a Mode, T slmuhl liave looked upon the Suggestion as su]K‘rfluouH. 

(Signed) D. Orkjsnhilj^, 

Ptdsne Judge. 


From 
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O. L. Elliot Esq. to Chakles 8imh E^q. 

Sir, (Vmrt of Adawlut, Surat, lOtli NovouiU<*r lS,*iS. 

1 HA VK. liho lltmour to m;kno\v UmIov tlin Uoceipt of tlio (Snirt’s (^ircailiir oi* tin- 2l)tli 
May ‘J8.S8, forwarding ('' 0 ])ie^ of tlio now ( !odo of IViial Jli gulatious, and roijiiosting my 
Opinion on tiuur prol)ab1o Efficionoy, 

To ent(U- on an analyl^cal l)is<.*ussion upon tli<‘ Merits ofa lVxlo Wkr tins would r(M|uin‘ 
far more Leisure; than, with niy Nurioiis ini]»ortant Duties, I can eommand ; ainl it would 
he presuniptuouN to pass a. hasty Oiitifisrn on a System of l^aw emanating fnan th<‘ unite^tl 
Labours of Men wliose Wisdom and Ex]M*rit‘ii<-e, are universally aekiiowliMlged. 

I liave no Doubt that th(‘y an^ a<lmira]»l\" widl eaJeulated loj- the Promotion of Justiee 
and go<1K:] Order, but 1 think that in r(Mhn‘ing tlnan to Pivu'tiet; many 1 /iflictdties will 
occur, bf)th in adapting them to the ( \»m]»re]ii‘]ision of tla* Natives jfiid iV(Hii some Teeh- 
nicalities in the Illustration in ti-anslating them into tludr Language, whilt* the present 
Code, though ]>er]iaps less ingeni(aiHl3" form(‘d, onjoys the Advantagt* of liaving been long 
in operation, and of being ])erleetlv wedl understood, through the* Aid of the Interjae- 
tatiems of the Suddei* A<lawlui.. 

J beg to forwar<l Dopy of a Lettc^r expressing the (>pinions, if tlaw ea.n bt‘ so interpr<‘te(l, 
of Two res]>e,etal»le Nativi* Eun(;tionaries. 

The Sentiments of my di'taehe<l Assistant-, wlam i i eeivtsl, shall Ik' for\var<led. 

I ha\»‘, tke, 

fSigiu'd) <h \j. ELTJ(n\ 

dn<lgi‘ and Session dndgt* 

To n. L Ej.Mot *lu<lgt‘ and Session Judge*, Surah 

Sir, 

^AVk liave the Honour to a(*kiio\vledg<‘ the lh‘e(*i]»t <»f \'om‘ Lel-l-i'r (kited th<‘ 7th Jmn* 
last, forwarding a ( ' 0 ]>y of tla* m'W Penal ( ^)d(^ for oiii Ojiiuion and Kimiarks. 

We liave attentively jierused tlu* ( ^ule, whi(‘h appt‘ars to have het‘n framed with siadi 
Wisdom and Pru(hMi(*e towards (he mort* ( -i vilizatimi of tin* (’ommimity of India that 
any CJominents on our Parts an* (U‘(‘med minc*e(*ssar> . 

We have now tin* Honoui* to ret-urn lln* (^MU*, with oui* hundih* < >pinions that your 
Hoinmr will lx* pleased t<» ivenmuumd to (iov(‘rnmi‘nt that it may be imuiediaiely ])ut 
into ojieration, and we laipi* that its Iniroduetion may ine(‘f- its long (h'sired sueei'ss. 

\\h* have, iVe. 

(Signedj J. Dunjkkshah, Prinei])al Sinhh'r Ameen 
A. Diiunjkksuah, Sudder Ameeii. 


(k L. Elliot Es(], to P. W. Le Deyt Esq. 

Sir, Donrt of Adawdut, Surat, 2!b-h I><‘eemher 1838. 

In acknowledgment of tlu* Acting Jh'gister, Mr. Sims’ Ltd-ter, dated tla* iiSt li ultimo, 
T liave tla^ Honour to observe, that. avIkui 1 ollen'd tla* Ri‘inai’ks whicli tla* Judge's have 
now ree^uested nu* to siqiport bv Re*asoii oi Illustration, I bad eliit*My bor ni* in mind tla* 
Disadvantages which must ii(‘eessari ly attend tla* Substitution of any lU'W Penal (-ode, 
however exe.elhuit, for an old and familiar y>\M\ besides tla^ extreme I )ifHeulty wliich 1 
could not but antici])ate would arise in translat/nig lla\se Regulations into t-he Nativi* 
Languages. 

As far as 1 am (jualitied to .judge, the pn*sent Rombay (%>de has liitla*rto b(;en found 
to work extnunely well, and it pos.sesses this dt'c ided Ad\autage, that tla* JVopie ol'^tia* 
(Country have lately, and I may say onl^* lati*ly, begun to nndersbind and appreciate it. 
This is an Advantage which should not in inv (Opinion be hastily relimpiishc'd, even Ibi* 
the sake of a better and more t'nlightemxl SysU*m of l.«a\\'s, with whicdi t la*y will long be 
impeidectly acquainteil, jiarticuhirlA' when wi* retlt'td- on tla' slow and nnwdlling Admission 
of any Innovation that (diaracdorizc's tlie Nati V('s oi* this Land. For these Reasons J cannot 
view the entire Abrogation of the prt'seiit R(;gulat ions witlmut lh‘gr(‘t and Apjin'hension, 
as the Motive's wdiich havi* actuab'd the (/ommittei' will not prol.mbly be at all appivciatt'd 
by the: PeojJe. 

Idle cliief Ri*aHoii iirgt'd against tla* ]>rt‘sent, Rombay ( dxh* by the Mi'iiibeis ot* tla* 
Law Cknninissioti apjicars to have Ix'en tla* great diseivtitmary Power h‘ft- in the hiaiidH of‘ 
the Authorities. M y own R(.*eolh*el ion, however, furnisla's no Instanet* in whii*h that Powt'i’ 
has been abusi'd, nor is tla' Probability of its Ix'ing so sulfa'iimtly gr<‘at- to ibrm aif\' 
solid Objection. 

With reH])eet to the Ditlieulty 1 anticipab* in tla* d’raiislaiion of the new ( ‘od*', no mu*, 
T think, can peruse it carefully’ without being sl.ruek b\ t,la; Division and Subdivision of* 
Oflences, jiarticularly as detailed in (dia])ters X VIL and XVI. IT., nor can lie, I think, lail t»» 
agi*ee wiili me in thinking that it will lx* no (‘asy Task to render tla*se various niet* 
Distinctions into the numerous Languages of India, and in ada}iting tlaun to the familiar 
Comprehensicjii of the Native Authorities and the l^eople in general. 
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In oiferizig the above Sentiments I would again beg leave to disclaim any Intention 
of detracting from tlu^. Merits Cf the now Code, Tiriucb, the more closely it is examined 
evinces more evident Prodfe of having been framed by Legislators of superior Wisdom 
and Ability. 

' ' T have, &c. * 

(SigntJtl) O. L. Elliot, Judge and Session Judge. 


m W. Rktiaudson Esq. la (J. L. Elliot Es(i. 

Sir, Broacli Adawliii, 31 si January 1839. 

T\ aeknowhniging Ib;eei]>t ol your lietter <]aU‘d (>tli June 1838, forward] ng|pd\>r my 
Opinion Copy of a J 'irciijjn- i‘n»jn th(‘ Sudder A(lawlui, dated 29ih May 1 838, togetljer 
with a new ( V)de, 1 regrel. to state that 1 ha ve not been able to obtain tJie Assistance or 
^ ()}»inion of any Tsative ( b ntleinan at tliis Place, and have theref(f»re been obliged alone to 
review this iuq)ortaiit Work. I ain orojiinion that tlie Pt‘ini] ( V)de is extremely good, and 
very properly leniiajt ; and tla^ ‘idy Obj<*etioii whieli 1 ean mak(‘ to it is tliat in many 
Cutises, if tl a ‘ Prisoner is fbmid guilty, it is im[>erative on the* ( .^ourt to award a certain 
Punishment; for insta.n<*o, it is laid tlowii that 1 m]>riHonment may extend to Seveti Years, 
l)ut must not ] h \ less than One Year. This I eonsid^u* painful to the Court, and unjust 
towarils the Ih iscmers, as in many ( \ases it happtnis that th.ere are extenuating Circuui- 
statiees from whieli it wiuild appear that the ITinishmmit oi* t he Crime slionhl be very light, 
or evam Jiierely jiojiiinal. 

1 have, tke 

(Signed) W. liiCIlAUDSON, 

Assistant Sission Judge. 


R. IIkti' to the Regisbu' to the Siidder Eonjdarry Adawlut, Rombay, 

Sir, Alimedabad (Jouri of Adawlnt, Ajiril 1839. 

i IIAVK tla‘ lionoiir to aekiiowledge tlu‘ Receipt (>l‘ your L(‘tt(‘rs of the 2f)th May ami 
1 7th DeeiMiiln'r last, aiul to observe tliat my d'inie has laam hithei to too mucdi oeeiipi(*d 
witli the Dutit's of my n(‘W Olliee to admit ol‘ my devoting that Att(Mition to tia* new 
(U’iminal (^xh^ which I (*ould ha\e dt^sirtal, and t-hal. is necessary to any just, b^.stimate of 
its Merits. The following are the only lN»ints whi(*h on the Perusal of it J hnvi‘ ni>ted, and 
th(‘se J submit m itii great Diflerenet^. 

Ry Seeiioii 380 those assisting in Murthu* aei'ompanicM] ly Oae.oity may lie visil.ial with a 
less Ihinishment t han w!iei*e siuijj|(‘ Murdtn* is cominitUsI ; the Minimum in the l‘ormer 
PJftse bf‘ing rigorous 1 nijirisoniiKmt ibr Si*vt*ii Yoars, and in thc‘ l.itl-i*r. Section 300, Inqiri- 
soniiu'iit foi* Life, so that an Indueenient wouM s(‘eiii to he hetl out t-o add Uaeoity to 
Murdt‘r, unless tiu re Im‘ any Provision 1 ma> liavt* ove rlooked that provides for this. 

PJmler Se(!tion |0() the Jiieling an ( Oleiiee b\' clausing Maries <»f its < ^)mJllissioll to 
di.sappear ar<*, I (toneeive*. punislied t<»o luihll^ Ibr a ]\*rsoii so doing, and t^speoially in the 
Case of Miirdei’, given in Illusiaation, nnist. 1m* r(*garele«l as asseuiting to tlie Deed itself, 
and will in most ( \ises be a ])r(‘\ious Abedtei, tlmugh it will randy be possible 
esbiblish it, ami as such A(*ts greatly ( di<‘ek the D(*lt‘elion <»r ( h’ilues, tlie Interests of 
Society would seem to r-eejuiTe greater Severity. 

T nowdu'n* discover aii Kxjilanation of who is l,o be eonsideri'il as a. Person exjieeting 
to a public Ser\ant. In Section 138 ev<*T>' Pei’soii wlm ]ual:<*s his Row to the (Collector 
or Judge <»l’Zilla to solicit Enqiloyiuent might bt‘ tumsidered as hudiided. 

T do not s<H‘ siiilieieiit Reason Ibr adojiting (ht^ d\‘rm Dac'oitw It is ns littl(» known to 
the Native Po]>ulation of the l>om])ay J'eiritories as it is to KaM’op(‘a.ns. (Jang Robbery 
with Force, is as eonqirelu’iisiN a*, .‘ind would, J eoiua ivi*, ha\a‘ betui ])i*t‘ferable. 

As n^gards its A])j>lieation to the Societ y who ;\ri* to Im* sul)jeet to it, i penieive no 
( >hje**tion to its Provisions ; abundant Protection from Insult is secured to Persons of every 
Religious PiTsuasion ; yet tlie dmnor.ilizing Tt‘iideucy which legalizing Bigamy lias, must 
very inue.li impair the benetieial inthu*iice wbieli wholesoiiu* Laws might be expected to 
have in a (\>imnunitv hke this, and it must- lie e« aisi<jeii‘d as a MattiU’ of Regret that no 
better Provision can be made in a gc*fieral JOnactineiit. 

There an* no Persons resilient in this Zilla sutruaently i*onversant wbth the EngliBh 
Langnagi* to lasid and umlerstaml this Work ; I ;un therefore unabh' to submit any Opinion 
on it. 

1 have, &e. 

(Signed) H. HiTTP, Session Judge. 


ir. BkoWN Fsq. to RkNJAMIN lIlTTT Esq. 

(No. 2()(>,) 

Sir, Rutiiagirre Court of Adawdut, 29tli Sejjtember 1838. 

T HAVK the ILcinoui* to aekiiowdedge Cojiy ol‘ a ( Ureular Ironi the Register of the Sudder 
Adawlut, date*] 2f)th May, iransinitted by y<iu on th<* 2(1 Juik*, re(juesting to sub« 
init my Opinion on the luw IViial Code, and also t() invitt*. the Opinions of the most 
influential and intelligent Nativ<*s at this Station on tlie Work hi question. 


2. I beg 



2. I beg to represent that to give Effect to these Instructions T have translated a very 
great Part of the Penal Code, in order that its Provisions might be made as comprehen- 
Bible as possible to the influential Natives of this Town with whom I have held Con- 
ferences. 1 have ntjvertheleaa found it extremely difficult to convey in the Mahratta 
Language the Technicalities of Expi*ession wliich it contains. In many Cases I ha ve l»eeu 
obliged to abandon the Attempt altogether ; and I shtmld apju'eliend, without a clear ami 
correct Translation, no Substantial Opinion could be elicited on tliis iinpurtant Work from 
any Native in this Part of tlio Country. 

3. In Chapter 1. Clause 5 Uie Union of the Sexes seemed unintelligible to the Natives, 
thotlgh I endeavoured to explain to them that tBe ApplicabilityH)f tlu^ Pronoun “ he 
throughout tlie Code was intended to include the Female Sex. 

4. The Word “ Property,” in Clause 17, was commented on, to ascertain whether it was 
confined to Funded Property alone, or to that of Land, Goods, a-nd Chattels. This I think 
is a Point on which Ilisputes are likely to arise, and may therefore be worthy of Con- , 
sideration. 

5. Chapter II. Clause 40 rigorous Imprisonment I should conceive is intended to 
include solitary Imprisonment. 

6. Considerable Uiseussion occurred amongst the Natives on Clause 60, and its Illus- 
tration A. They seemed alarriHHl that a gentle Correction given eitlier to their Females 
or Domestics for Neglect of Duty or Carelessness might entail on them the Punishment 
therein specified, 'i'liey argued that the same Fxercase ol* Authority which a Fatlier luwl 
over liis Child should be exiendtMl to tlieiii in regard to tludr Household. It appears they 
were apprehensive that from the Malignity <if a lloinestic wlio wished to free* himself from 
his Master's Service (as 1 understand ('Oiitracts are made, for a definite Period for a cer- 
tain Sum), on re(?eiving a Culf, would complain, ami not only release himself from his 
Engagements, but cause ilit* Law to take its ( ^ourse u]»on his Mast(*r. My reply to this 
liine of Argument was, that no Individual had the Power to take the Law into his own 
Hands, for if it were not Uic Obj(H*t of the Penal (Jode. to check O])])rcs.sion even i)f the 
slightest Nature, a ])owerful Man might cause Ixalily Pain from the Correction he in- 
flicted, and would sf/ill (rlaim Kxemption from J^unishnuait. 

7. (Uanso 213 mak<*s it ])enal for any Person to liave in liis I’ossc'ssion any Implement 
“ in order to tlx*; doing of anything vvlfM^h is an (Jffence under the last preceding 

Clau.se.” The Imiilemeiit (a, Koeta or Billhook) generally usisl for cut ting Grass in this 
Part of the ( Country is also a<lo])te<l for ctollecitiiig 3'oddy, ami by adhering to the Letter 
of the Penal (\)de wiuihl involve the Possessor of such an Implement to the Punishment 
laid down in tliis (-lausc. 

8. Clause 21(5 spetafies that wlioever, being b<mnd by Law tf> put any Mark on anj'' 
Article in his Possessifm, omits to ]ait sucli Mark on smli Article, sJiall punished with 
Fine, which may extend to Ui<‘ Value of such Article. TJie Law din^Ls that all ( Vaintry 
Craft orTra<liug Vessels should })car a Mark or Ninnhcr. The Omission to do so under 
this Clause iniglit involve a Fine (althougli it is diseretionaiy ) of a very considerable 
Amount. 

9. (Jlauses 323 and 324 are in some degree ainbiguous in regard to the Exceptions in 
the (yases provided for in (Uauses 325 and 32(5, to which the former ( Causes respectively 
refer. I do not jierceivc the Apj)li<tability of these Exceptions, as to causing Hurt and 
grievous Hurt, on grave and smhhui Prov'oeation, by means of any Substance which it is 
deleterious to the Jluinaii Body to inhale, to .swallow% or to receive into the Blood, or by 
moans of any Animal. 

10. CMause 382 specifies if any Person voluntarily causes Hurt in committing 'Dacoity 
the Punishment shall be cumulativ(‘. Tlx^ Puni.shiuent of the former must, 1 imagine, 
merge into that oftJie latter, should the Sentence be foi* rigorous 1 mj>risonment for lafe. 

11. C3aiis(‘418, the Natives lea red, wouM interrupt that social Intercourse wdiich at 
pre.sent exists between Individuals in rejmiring to each other's Houses without haAdn^the 
Consent of tlu! Person ontithMl to authorize such Entiy'. 

1 2 ( 3auses 485, 48(5, and 487 ]>roduced a very anxious and huigthened Disenssion 
amongst the Natives. Tliey exju’essed Alarm at such coniprehensive Provisions, and stated 
tliat no <me was evei* safe from the Cdutelies of the La-w'. 4'he matural Failing amongst 
4)*ll Classes of Natives, wdiich imluce.s them to intermingle tlicdr Conversations with 
Utterance of some Words of Abuse, wouhl lienceforth be construed as causing Annoyance 
to tlie Person addressetl, and subjecting tlxmi to the Penalt ies thenun laid dow'ii. They, 
moreover, added, that tlie Scenes whicli occur at the Holce J^Vstival w<mld by these 
Clauses be jibolisbed. In my Opinion no Ih'gret ernght to be ex])erienccd by any respect- 
able Native at the Introduction of a La w wliicli cliscourages hy j>enal Enactments such 
Scenes of Obscenity as usuall^^ take place at this Festiv^al, and 1 should liope thc^y wou\,l 
in coui'se of Time be indiaxid rather t(» w'eJcoiue an Act wdiich affords Secairity that the* 
Modesty of their Femah*s shouhl not he outrage<l (luring tliese Festivities. 1 am in- 
clined, however, to anticipate that tlie Oftenees laid dov\ni in the above-mentioned (.Causes 
will be of frequent Occurrence, and form a very common (3mrge in the Montlily Re]»orts. 

18. After having gone through the Penal (?ode in the Manner I have alluded to in the 
Second Paragi‘aph, 1 was led to inquire wliat Opinion the Natives entertained of tlw 
numerous Clauses which had been explained to them during the Conferences I had had 
with them. They seemed unanimoulsy to admire this valuable Work, but at the same 
(2f53.) U u Time 



time considered that the Punishments laid down were too severe. This I exnlidned to 
them was imaginaty, as in every Clause discretionary Power was pven to tlie trying 
Authority, specifying that the Imprisonment ndimy eoctend to a certain Period, though the 
minimum Period to be awarded was limited in heavy Offences and Cases' 6f deep 
Atrocity. 

14. In offering niy humble Opinion I consider the Work under Review as One of a 
most comprcliensive and valuable (Character. Wlmtever Parts may require Alteration 
will I >e imue readily discovered wlieii its Provisions arc brought into Prac^tioe. The 
apparent Difficulty is, the Effect it may have upon the Civil and Revenue Branch of the 
j^resc'ut Bombay Regqjations, as 1 x>es‘ceive many Offences which have been cognizable 
in tlie Civil (Courts are now made j»enal by the new Code. 

1 5. I beg to claim Indulgence for having <lelaycd so long in rcjiorting on this important 
Work, but it has been <iccasioTH*d ly my endeavouring to make myself familiar with it, 
as J attempted to commence a Translation of it into the Maliratta bjinguage. 

T Jiave, fce. 

(Signed) H. Brown, 

Acting Senior Assistant Session Judge. 


A. Bklt. Esq. to the Acting Rkgtster to tlie Sttddkr Dewanny and Sudder 

Fuujdaiiek Aoawlut. 

(No. 17.) 

Sir, Poona Court of Aflawlnt, Bombay, 2rith January 18^19. 

I HAVE the Honour to acknowledge the Receipt of the Coni*t’s Circular Letter of the 
29th May last (No* 727 of 18.*18), calling for my Opinion and Remarks on the new Penal 
CJofle, requesting me to invite the Opinions of the most influiaitial and intelligent Natives 
at this Station, and to obtain and lurnish similar Tnforiiiation from my Assistant detached 
at Shola])or(\ 

2. The scanty Leisure which 1 am enabled to command from my Duty has been devoted 
to the Work in (jiK'stion, but th<‘- Pressure of ofiier Business ])r(icludes th<^ Possibility oT 
giving the several Points therein discussed that full Consideration which their Importance 
<leinauds. 

8. It was Tieither my Wish noi* Intention to have veiiture<l an 0])inion on this most 
inilJortaiit Work until 1 had had more Tiim^ and 0]q>(>rtnuity of a. ])ractieable Ajqdi- 
cation of it; but th(i (Jourt’s L<*tter of the I7th ultimo, rccciv<‘d whilst on Circuit at 
Sholapore, obliges me thus hastily to commit to Pa]>er the very fvw Observations which 
have as yet occurred to me. 

4. Tlie Difficulty of forming a correct Judgment on the Penal Code is V(‘ry considerably 
enhaiice.d by the Absence of the (\»de of Proee.dun*, as tlauH' are many Points which 
a])])ear to have b(M‘n omitted, ])ut whieJi will d(ad>tleNS he ]>rc>vided fur on the Promul- 
gation of’ that Enactment. 

5. In lOiucidation of what has boon above atlvanced, T will just state the following 
Instance — 

G. Jurymen and Arbitrators arc considered jniblic* Servants. Now, if it is intended to 
introdueo Trial by Jury, certain Rules, it is presunuMl, will ])i‘ laid down in th<^ Code of 
Rrocedure to reijuin^ the Afteiidanee of Juroi-s and Arbitrators ; otherwise it will be 
found to Imj, as at jiresent, a dead Letter, h>r very few Persons will willingly attend in 
either Cajiacity. 

7. In Clause 13S I think the Term “expecting to be jaiblie Servants too vague and 
imlefinite. Wha t e.onstitutes ex])e(!ting to be a ]>ublic Servant should bo clearly ex^dained ; 
otherwise it will kiad to Miscoriee])tion. 

S.^The Punishment for r<M!eiv ing stolen Property, considering tlu^ very groat Facility 
wliieh exists of making avvniy^ with it in this Country, is, in my Opinion, far too lenient. 
The Receiver should be punished (‘(pjally with Ua* Thief, fo?* if there were no Rf^ceivers 
tliere woidd be no Thieves. “ Daeoity ” is a Term pecuruu* to Bengal, and should be 
defineil. 

i). There is no specific Provision against rohl)iiig the Mail, regardihg which I am 
inelined to think there should he a 8(‘parate Enactment, awarding a much heavier 
Punishment than in the Case of oixlinary Robbery. 

10. I conceive the fixing of a iiiiiiimnm Punislimod obji^ctionablc. It is not an 
unfrequent OiJeurreiice that the minimum Punishment is considered too heavy ; but, as 
tJi(‘ discretionary Power allowed to the* Judge is bounded by the Law, he is compelled to 
])roiiminee what h(‘ himself feels to be an unjust Sentence. 

*11. Some Parts of the Code appear to me decided Tm])rovements on our Regulations; 
and I have not ohservcAl anything, beyond wliat I have above touched upon, which 
would in my ()]»inion be objectionable when brought into Practice. 

12. In the Case of a Proseimtor suffering a heavy jiccuniary Loss by a Prisoners 
malicious Destruction of his Projierty, it seems consonant with Justice that the Court 
should endeavour to conqiensaie the Sufferer os well as to punish the Criminal, To 
attain this End a Fine is inflicted, which our Regulations, howeVer, leave it opticmal 
with the Prisoner to pay or to go to Prison, and iihus (especially when the Prisoner 
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entertaina MnBcei and would prefer euBfering Imprisonment to paying a Fine, which he 
knows the Court would awttrd to his Enemy,) the Court's Intention is fhistrated. For 
this the Penal Code provides an effectual Remedy, not only enabling the Court to com- 
pensate the Sufferer, but taking from the Prisoner the Privilege he at present possesses of 
choosing the Punishment which is least disagreeable or most convenient to him. 

ISa d^e Combination of rigorous and simple Imprisonment, os inflicted in England, is 
aOtOtber decided Improvement. 

14. No Translation of the Pemil Code Jmvmg been fiimislicd, I have boon preventtni 
inviting tlie 0}>inion of the most influential and intelligent Natives in the Work in 
question. 

An original Letter from my detached Assistant, dated 26th June 1838, is herewith 
forwarded. I liave, &c. * 

(Signed) A. Bktj., 

Judge and Session Judge. 


C. H. Pitt Esq. to Alexandku Bell Esq. 

Sir, Sholapoor Court of Adawlut, 2Gtli Juno 1838. 

In acknowledging tlie Receipt of yc>ur Letter of tlie. 2d instant, forwarding a C -opy of 
the new Penal Code, ainl <taHing for my Remarks on it, 1 venture my Opinion with great 
Reluctance, feeling how inc*om])etent 1 am to give one cm sueli an important Subject ; but, 
as far nn iny Judgment go(Ns, and alter an attentive P<?rusaJ oi* its Contents, 1 should say 
that tlie new Penal Code would be highly advantagc^ous, aud agree that it should be 
translated into the Native Languagci with as little T)elay as ]>()SHibl(*. 

1 iiave, »&:.c. 

(Signed) iX H. Pitt, 

Acting Assistant Stission Ju< Ige. 


W. C, Axdukws Escp to Cuakt.es Sims Es([. 

Zilla Magistrate’s Circuit Kutclierry Olpar Pnrgannah, Camp at Paul, 
Sir, 10th January 1S30. 

In obedience to th<‘. Call made* u]>()n me by the CV>urt iu your Lettc‘r of the l7th 
Deeembei* last (No. 060), 1 Jiav(‘ the Honour to state, for the Tnforination of the Judgcis, 
that 1 have studied the nt^w Penal Code as atienti\t*ly as my otlier Avewations would 
admit of ; and that, as far as lain capable of judging of it, it a.j)pears to me to be iu 
every res[>ect wortliy of its Authors, — Mtm seleeted fi-om tlie Servii^es of the I'hree Pre- 
sidencies, and prcisided <»ver by oini who was doubtless apyiointed to this Office as being 
one of the best Jurists iu Englatnl, aud wiio, it is evident from this Work, is dee)»ly 
yersed in tlie Sciimee of Juris])riidtmc*e and Human CUiaracttU’. 

2. T() study the ihxHiurtiou of such Men wutli tla^ View of passing a Judgment u])on 
it might well have been charged u])on iin* as Presum]>tion, had it not bec»n im])osed as a 
Duty, r can only regret that tlie (Vmrt’s Reipiisition was left unrt»]»lied to hy my 
Predecessor, who is so miicli more coin])etent to tlie 7’ask, and wiiosc O])iriioii, con- 
sequently, w^ould have becui so much more, satisfactory. 

3. To Principles on which the various Provisions ol* tlie (%)de have been framed, as set 
forth in tlui ditiereiit Notes, no Objection can, 1 thinlv, be* offered ; in fact they appear to 
be far superior to thosc^ whieh influenced oilier Lcigislatoi's. Jn tliose Points in which 
this differs from other (Jodes it is only fus to the ])raciical working of sfune Parts that a 
Difference rif Opinion could be entertained with referem^e, to thc^ ]>eeuliar (hreumstamres 
and Structure of Society in the diffenmt l\arts of tlie widely-i'xtended Enijiirt* to he 
subjected to its Provisions, and it is only in tliis respect that 1 would hazard au Ojiii^ion 
on Clauses />4 and ij7. 

4. Though not positively cx] ir(‘ss(*d, I ])resume that it is intended tliat tlie Power of 
levying a Eino by Distress ]>e e>:er<;ised iniinediately on jiassing St*ntt*nce, before the 
Expiration of the Seven Days 1 m(irisonnient ; otherwise this Perioil would be just 
sufficient to enable the coiivi<*,te(l Party to conceal, or remove his Property to the adjoining 
Territories of some Foi eign Power, \n liither lie would hims(*lf re])air for the IVriod of Six 
Years during vvlii(*h the Seiiti*m^e of Fine ivinains in force against him. 

5. Even if the P()W(*r of levying by Distress be exercised immediately on passing 
Sentence, I believe the Experience of the Civil tViiirts would go to ]>rove tiu* Difliculty 
that is often found in disc.oviTing and atta(*,hing Projierty, and the Facility with which it 
may be made away witli or c*onceaI(*.d pending a Trial, and in anticipation of the Rtisuif 
To reside in an adjoining Town or Distrii^t <if a Foreign Power for Six Years would often 
be little Punisliinent, compared with the Payme.nt of a Fine ; and therefore 1 respectfully 
submit, that unless the Period for wliicli a Pierson’s Property is liable be made exclusive 
of Residence in Foreign Tenitory, PaHies will often escape, in the Cases contemplated by 
those Clauses, with no other Punishment than an Imprisonment for Seven Days. 

6. As this Zilla, from being intersected and surrounded by the Territories of the 
Quickwar and other independent Rajahs, is peculiarly liable to Abuses of this Dt^scriptioii, 
it has occurred to me to mention them, in case they should be considered worthy of 
Notice, r . 
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7. The bringing of this Code uto operation will doubtless be attended with eonddemble 
DifficultieB at first, arising firom Circumstances wholly independent of the Code iteeU; 
the principal of which will be found to be in translatinig it into suitable Langua^, and 
to get our Native Officei*s to attend to the nice Distinctions with which it abounds, imd 
to enter into the Spirit of many of the Provisions, even carefully illustrated as tliey are 
by Example ; but these Difficulties will not be found insurmountable, and probably this 
Code will not be found more difficult to be understood now, by our Native Officers and 
Subjects, than were the exi8tin;r Regulations at their Firat Introduction ; and 1 certainly 
think that the Study and Practice of it is higlily calculated to improve the moral Feelings 
and intellectual Faculties of our Native Servanta 

8. Being on Circuit in the Districts, J am unable to take the Opinion of respectable 
Natives in Surat on the Subj«iot : hut tiiis is of the less Importance as Mr. Elliot has 
doubtless already done so. 

I have, i&rc. 

(Signed) W. C. Andrews, Acting Magistrate. 


J. H. Jackson Esq. to the Register of the Sudder Fi^ujdaree Adawlut, Bombay. 

(No. 3. — Judicial l)€q>artment.) 

Sir, Magistratc^’s Office, Alimedabad, 10th January 1839. 

In reference to your Circular of tlie 29th May last (No. 727), handing up the new 
Penal C<><le, and rec|ueHting to have my Opinion as to its Merits, I must observe, that 
it would Ixi jiresuiiiptuous in me, in so short a Time,* to pass a decided Opinion upon a 
Work whicli Jjiis engaged the Attention of some of the ablest Men in India fur Four 
Years past, and in iact it would take a great deal more Time than the Duties of an 
Office would admit of, to examine it with that Care necessary to give an 0]>iiiion U]>on a 
Subject of such lin})ortaiioe. T may, however, advert to the Section on Fines, which 
apf>ear.s to me a decided Irnjirovement on the ])reHent System. 

2. I must, however, with all due Defertmec, record my Dissent to that Part of the 
(3ia])ter relating to Punishment in wliieli Corporal Punishment is not laid down. As long 
as the Tone of moral Feeling amongst the Natives is so low as at ju'esent, and they do not 
dread the Disgrace of a Gaol, the Disciplim^ must be made much more strict than it now 
is to operate of itself as any effective ( Hieck to (Mine. At ])rt‘,sent the System is so lenient 
that the (hilj)rit of the Description liable to C)or}>orjil Puiiishiiieiit, if that Punishment is 
abolishe<l, and no more severe one substituted in its Place, so far from being deterred 
from committing (Jriiue by the hVar of Imprisonment alone, will find it much more 
agreeable and comfortable f.o be in Gaol than out ol* it. 

3. With regard to the Gpiniou of the Niiiiviis on this (^ode, there being no Translation 
in Giizoratte furnished with it, it was iinpos.siblo for th(uu to come to any Conclusion upon* 
the Subject. 

I hav<i, &"c. 

(Signed) J. 11. Jackson, Acting Manager. 


N. Kirkland E.sq. to the Register of the Sudder Fgujdauee Adawlut, Bombay. 

(No. 95. — Judicial Department.) 

Sir, Kairali (^)llector and Magistrate’s Office, 30th June 1838. 

I DO myself the Honour to acknowledge the Ri*eeii)t of your Cire.iilar Letter of the 29tli 
ultimo, No. 727, transmiti-ing Two (Jopies of the new Penal (Jodc, and requesting me to 
submit my Opinion and Report on this imiiortaiit Work, to enable the Court to lay the 
same before the Goveniineiit. 

Since receiving the Code 1 have careiully jierused its Contents, and am humbly of 
opinion that its Provisions are mild, equitable, and just ; and from the Clearness and 
Plainness of the ijaiiguage in wdiicli the (Jodc is written, and the Ingenuity and Ability 
bestowed on it by the. Law (Juinmissi oners, combi ihmI with the practical Judgment 
wliich they possessed, with every Information from all Parts of India, necessaiy for its 
Formation, before them, I think it rea^^onable to conclude that the Code gener^y will. 
In’! found efficacious, and suite<l to tlie State of Society and the People for whom it is 
demgned. 

^Tlie most influential Natives at Kaira possess but little Intelligence; and without a 
Translation of the Co<le in their own Language it is in vain to expect an Opinion from 
them, and my own Time is so fully engaged that it is quite out of my Power to find 
Leisure to explain the Provisions of the Code to them, with any Prospect of obtainixig 
Observations from them that would answer any useful Puiqiose, 

I have, &c. 

(Signed) N, Kirkland, Acting Collector and Magistrate^ 


B. K. 
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i 'R E; ffisq. to tbe "RmtSTtsi to the Sm>t>m Fouj6areb Adawlut, Bombay* 

(Na 24.) . 

Sir, Tannah Magistrate’s Office, 5th January 1839. 

I HAY1S the Honour to acknowledge the Heceipt of your Letters of the 29th May last ami 
17th ultimo, calling for an Opinion on the new Penal Code. 

2. I had reserved the Subject until 1 could find Leisure to bestow upon it the mature 
and deliberate Consideration its Importance merits ; but, in the Multiplicity of ciurent 
.Business, I find it hojHiless to expect this, and without it little Value could attach tt) any 
Opinions I miglit submit on so eompreheiiHive, systematic, and elaborab* a Work. 

3. So far, liowever, as 1 can form a Judgment, from an intenmpted tunl superficini 
Perusal, 1 think it a clear, wise, and good Code. 

4. I have not attem]>ted to obtain tlie Opinions of Natives on Ibe Work, not luring 

provided with a Tratislation, nor acquainted with any Native here wdio could ap])roeiat-c 
it in the Original. I beg, however, to forward a Letter from my Assistant, Mr. Davies, 
conveying his Sentiments upon it. ^ have &c 

(Signed) II. K. Pringle, Acting Magistrati*, 


J. M. Davies Esq. to R K. Pringle Esq. 

Sir, 26th Deoember, 1 S3S. 

In reply to Mr. Simson's Call of the 4th of June last, and yours of the 2 1st instant, 
requesting my Report on the new Criminal Code,, I liave the Honour to staU^ that 1 ha\e^ 
carefully perused the same, and in my liumble Ojuuion it is well calculated to ensure ilit^ 
Ends of Criminal Justice. 

2. As tlie Applicability of any Code must mainly dc])cnd on the Ca|)aeity of the 
governed duly to cunq>rehend it, so, whiles ilic siin]>lc and obvious Definitions of Crime 
in the new Code appc.ar plain t(» (n>*ry Understanding, there seems also small Risk of 
Offenders being able to elude its Provisions, or of tlie executive Authorities abusing their 

1 lutvc, &.C. 

(Signed) J. M. Davies, Acting Assistant Magistrate. 


R Mills Esq, to the Register to tlui Sltdder Fgujdaree Ad.awlitt, Bombay. 

(No. 344.) 

Sir, Magisira.i(‘ s Otiicc, Poonah, ir»tli July 183J). 

I HAVE the Honour to acknowledge the Keeei])t of your Letter, No. 727, <latcd 29tli 
of May last, requesting my O|)inion on the new Pt^ial Code, and also the Opiinons of the 
most influential Natives on th(‘ Work in <piestion. 

2. From a Perusal of tlie Work, it occurs to me that the miniinnm Pnnislnnent Avhielj 
must bo awarded in ])a.rticular C-ascs is objectionable, as it may often liappcn tliat thtm 
may be mitigating CircunistaniH*s w hieli may render it dcsiral»lc tliat the very smallest 
Punishment would be sufficient for the i)cgn*c of Offence wdiich tiic Party may have 
committed. 

3. Idle Oflenee of Adultery docs not appear to he punisliable by tlie CVxle. 1 think this 

is a Defect. T have cimsulted nian^^ of the Natives, whose Opinions are worth any- 
thing at all on this Subject, and they have invariably stated tJieir Opinion that it ought 
to be criminally jnmished. I am of the same Opinion. Every praetieal Officer knows the 
Consequences which often result from tlie Commission of Adultery ; that it often leads to 
Murder, and frequently to sanguinary Acts of Ri'scmtnieiit. To tcdl a Native to go to 
Law, and sue for Damages, is in fact to deny him Redress, and to j)uint out the Way to 
his Ruin. • 

4. Of all the Complaints wliich the Natives make against our Law and Regulations, 
there is none of which they conqilaiii so loudly as tliat we do not ]>uuish Adultery. Till 
recently it was not considei*ed penal Olfeiiee, and went iinpunishcHl ; and it w^as in con- 
sequence of the Rtqiresentations from the. Judge, above alluded to. of the Oousequenc<s 
which had resulted from the Course that had }»roviously been ailoj^ted, that it w' as declare* I 
that Adultery was punishable by the Hindoo and Mahoinedan Law, and that Parties could 
be proceeded against criminally. 

5. But wliilst Adultery sliould be considered a Crime, and punislied criminally, 1 would 
also allow the Parties to sue for Damages in the Civil Court, if tliey wished it. 

6. No other Parts of the Coile seem to call for any Observations. On tlie whole, tlut 

Code appears to embrace almost cA’^eiy Act which it seems desirable for the public Go<xl 
should be criminally punislied ; and thougli, possibly, wlien it is brought iiitu Practice, it 
may in Parts be found inapplicable to the State of Society, 1 think upon the wdi<!U‘. 

it is os perfect a Code of Penal Laws as it is possible to frame, considering the various 
ClasacM and Descriptions of Natives it is to aflect. 

7. I beg leave to hand up an original Report, dated the 14th of August, from tlie late 

Acting Joint Magistrate of Sholapore. -j 

(Signed) R MllXS, Collector. 
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P. Stewaet Esq. to R Mills Esq. 

(No. 220.) 

Sir, Joint Magistrate’s Office, Sholapore, 14jth August 1838. 

In reply to yoitr Letter (No. 1,508 of J838) dated 4th of June 1838, forwarding Copy 
of the Penal Code prepared by the Intlian Law Commissioners, and requesting me to 
make any Observations I nught wisli thereon, — 

2, I liave the Honour to state, that in iny 0]union Adultery Ought to be treated as a 
Criminal Otience, and made punisliahle by Fine, on the Part of tlie Man, at the Discretion 
of the Magistrate or Judge, accr»rding to tlie Circumstances in eaeli Case, the Fine in no 
Case to exceed the Amount of Expense incurred by the Husband at liis Marriage, and to 
Ik' awarded to the Husband, — and to the Woman Imprisonment, at the Discretion of the 
Judge or Magistrate, such rm]>i*isoTiificTii not to exceed the Number of Days awarded by 
the Kegulations in eominutatinn of the Fim* imposed on lier Para.mour. 

3. I should also propose that, in addition to this, an Action should lay for Damages in 
Civil Coiirt, at the Option of the injured Party. 

4, 1 would treat Adultery as a Criminal Offence for the Reasons stated in Note Q of 
the Penal Ccxh', viz., that tiiePai ties wli(» usually apj>1y to our Courts in Cases of Adultery 
are generally ])<Kir Men whose Wives havt^ run away. For these Pers(ms some such Pro* 
vision is required as the first proposed by me, as tliey are altogether unable to^ prosecute 
hy an Action at Civil Law, which is always ex 2 >ensive, not only as regards Money but 
Time, which may be considere<l as the Wealth of the Poor. How is a Ijabourer or Culti- 
vator to hang about our Courts of Law, Day after Da}", and, in addition, to ]»ay Costs ? 
That tln^ poorer (Jlasses in this Country do not ])ossess much J>elieaey (»f lY'eling on 
such Subjects is no Reason why they should iif»t be allowe*! to seek tlu* Redress they do 
rotjuire, viz., the Jb^storaiioii of their Waives as ustdiil Meinb<a*K ( J their Households. I 
eoneeive Laws should bo franu'd to suit the Condition of the gn^at Botly of the People^ 
and in some rcs[)ect their F<^elings, and tliey should not be dejiriveil of all Redress, 
which (if what T have statixl is the Caae) would be the Result of referring them to a Civil 
Action, because they do not possess our chivalrous Sentinu^its respecting Women. 

5. 1 would also allow an Action at Law for Dainagt‘.s in our tUvil (%)urts to tliose who 
might wish it, and thus give a Mode (;f Redress to the more wealthy Classes, which they 
might pn^for. 

(). It has been stated that the higher Classics lake the Law into ih(*ir own Hands, 
because f/iry itot sue in our C^ourts. I much Fear that if tlie jioor Man has no other 

Means of obtaining Ihslress lie will adopt tlie same Means, because he tunniol in our 
CJouri-s. 1 have thus stabxl why 1 think the lower Classes should not be d(‘prived of such 
Heilress as tlu*}' are willing to aiicejit, Jind 1 lif>pe jirojioscd a Means to luialjle the higher 
Classes also to obtain tlic only C^imponsatioii in the Power of any Ciuveminont to award, 
viz., by Dajnagcs for the. Loss and Injury. 

7. 1 have only One othm* Subject on wliicli to offer any Remark. Eve.ry Person must 
be aware of the FriXpieney of Suicide or Attempts at Suicide, in conS(M|u<»iice of ill Treat* 
nifuit or aggravating J^a-nguage on the Part of the Jiusbaiid toward his Wife. In many 
Instances it is iinjiossible to doubt tlie. Fact, that the. Husband was aware of the Conso* 
(pienees likely to result from his ill Treatment ; but, Jiowevor serious may be the Result, 
the Law, as at present constituted, does not, as fur as 1 am aware, punish the Husband, 
the Author of so iniicli M ismy. 1 would jirojiose that the (Jommissiuii of this Offence be 
maile punishable by Law. 

I have, &C. 

(Signed) P. SxEWAiiT, Acting Joint Magistrate. 


II. A. ilARHISON Esq. to C. SlMS Esq. 

(No. 143.) 

Sir, Circuit (hitclu^rry Camj) aX Egntpooi'ee, 1st February 1839. 

I HAVi: the Honour to ackin>wledge Ri*cei]i<. of the Court’s Circular of the 29th May 
last, No. 727, forwanling, for my Ojunion, as well as that of the j^rincipal Natives of this 
Distriid, t^>py of the Peiuil Co<le. 

2. In r(']ily, 1 beg you will aeipiaint the Judges, that liaving devoted to the Study of 
this im{>orta!it Work such ^’im(' as 1 liavii Ikmmi able to sfiare from tlie. arduous Duties of 
my Situation, 1 am of opinion that it is a. Body of Law easily understood, and eminently 
adapti'd for the People for whom it lias been framed. 

3. Till' Provisions ol* tin; (X>de seem precise, ec^uitablo, and just, and the numerous 
illustrations ap])ended to tht*. Enactments add greatly to the Value of the Work, in which 
is found many ()fftniceK unnoticed in tli(‘ Regulati^ms at presiuit in force. 

4. A (k>j>y of the. Ck>de in the Mahratta Language not having been transmitted to me, 
1 have been unable to obtain the Opinion of the princqiul Natives of this Province. Had, 
liowcver, sucli a C.Jopy in thei Language of the Country been fowarded, 1 am not 
nequainted witli any Native to whose Opinion I should have attached any Value. 

1 have, &c. 

(Signed) H. A. Habrison, Magistrate. 



1 1 


D* Bulke Esq. to the Beoisteb of the Sadder Adawlut, Bombay. 

Sir, Kandeisli Magistrate's Office, Dhoolea, 19th January 1839. 

In reply to your Letter of the 29tli of May last, calling for my Opinion on the new 
Penal Code, I have the Honour to acquaint yoii, that, althougli from the Weight of Busi- 
ness I have been xmable to dedicate to the Subject the Study which it requires, T luive 
perused the Volume with much Attention, and am of opinion that tlie Classification of 
Offences is more luminous and comprehensive than that hitherto ado})ted, and the Gra- 
duation of Punishments more nicely regulate<l according to the intrinsic Depravity of 
Crime, and the Re^iult which is lihidy to attend its Infliction. 

2. The Notes 1 consider a valuable Commentary on the Lights which in modern Tinu‘s 
have been thrown u]>on the Tlieory of Legislation. 

3. As the English Language is capable of furnishing so a])pro])riato and int<»lligible a- 
Designation, I think the Jntrodncthai of the local 'IVnu “ Dacoit " is not in aceor .lance 
with the Simplicity of Dh^tiou elsewhere, observed. 

4. The Means of ascertaining the Opinion of the NatiViNs has been limited by tla^ Want 
of a Maliratta Translation. 1 had liojied tliat the Duftnrdar in this Office, whos<‘ Senti- 
ments I should consider of Value, would have been able to have furnished me with si>ine 
Remarks elucidating the Views of his (^onntryinen r»n tla^ Provisions more iniinediately 
affecting their Prejudices ; but his ordinary Duties have ]>reverited his affording thi‘ 
Subject suffi<fient Attention. 1 am informed, however, tliat scweral intelligent Natives, 
including the Native Judicial Commissioner at this Station, an', employed in canvassing 
the Merits of the (Uxle, and slionM ( ()e able to obtain tlieir Noti^s I sh.all have the 
Pleasure of forAvardii»g them for the Information of the Sudder Adawlut. 

I have, See. 

(Signed) D. Blank, Magistrate. 


E. B. Mtt.ls Esq. to C. Sims Es(i. 

(No. 227.) 

Sir, Dharwar TVlagistratt^’s Ofiiee, 13th November ]83<S. 

I IIAVK the Honour, in re])ly t(» your Lt^tter nnde.r Date 29tli IVlay last, wdth Accom- 
paiiimeiits, i^>])ies of tlie new IN'nal t.V»d(‘, to state, for tlu‘ 1 nlorniathui of tlie Jutlgec, 
that I have, no p. articular Beinarks to offer on the Work in ^question. 1 am of opinion 
that when brought in ()])cration and well und('rstoo<l that if cannot but ])rove a. most 
important and desirable Improvement upon the prescait Code, which is not sufficiently 
comprehensive, and therefore but ill calculated to meet (.Vime in all its niulti]»lied 
Forms. 

2. To review the presimt W'ork criti<*al]y AV<»nld oc'cnpy more Time than I shonkl lx* 
able to devote to it ; whilst, on ( he <>tlu*r hand, I feel myself ine.omj)(‘t('nt fie’ tlu' Umler- 
taking. There can be no Doubt tliat tla* real Merits oi‘suc]i a Woi k, as a P(‘nal (.’o(l<‘ for 
this Country, will not be developed until brought fully into operation, and when this is 
the Case I have every Reason to think it will be found adequate to t^heck and jiunisJi 
Crime in every Shape. 

3. With rel'erence to the Second Paragraph of your Lettei’, J beg to observe that tliere 
are no Persons <>f tlie Dcseri]»tion therein nt>tice<l m ho uiidtjrstand J^lnglish suffieie idly well 
for Consultation in this Zilla, 

I have, 

(Signed) K. B. Mills, (,x>llector and Magistrate. 


No. 92. , 

W. S. Boyd Esq. to the Officiating Six;itF.TAUY to the Govkrnmfnt of India. 

(Judicial Department — No. 2987.) 

Sir, Bombay Castle, l.^th November 1839. 

With reference to the 2d Paragrajih ot‘ your Eettcr dated the 12th of 
August last, No. 442, T am directed by the Ilouournhle the Governor in Council 
to transmit to you, for Submission to the Honourable the President in ('oum-il, 
Copies of a Letter from the Acting Begister of the Sudder Foil jdaree Adawlut, 
dated the 2,3{1 ult., and of its enclosed Reports from the Magistrate of Rut- 
uagherry and the Acting Joint Magistrate of Broach on tht; Subject of the 
new Penal Code. 

I have, &c. 

(Signed) W. S. Boyd, 

Acting Secretary to Government. 
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Sncdomire in No* 02* 

G* Grint Esq. to W. S. Boyd, Esq. 

Sir, Bombay Sudder Foujdaree Adawlut, 23d October 1839. 

I AM directed by the Judges of the Sudder Foujdaree Adawlut to acknowledge your 
Letter of the 30th ultimcf, No. 2,592, with Enclosure from the Government of India, of the 
12th August last, referring to Mr. Secretary Willoughby’s Communication of the 10th 
June last (No. 1,568), and reque^sting further lleports on the new Penal Code. 

2. In reply, I am directed to forward the accompanying Report from the Acting Joint 
Magistrate of Broach, dated tlie 10th ultimo. 

3. The Stjssion Jmlge r)f Taiuiali lias already given his Opinion on this Code, whilst 
Assistant at the dct}iclie«l Station of Jlutnaghcrry, and tlierefore a further Opinion from 
him is unnecessary 

4?. The only (ItHcer whost* Report on the Penal Code has not been received is the 
Magistrate of Iluinagherry* ; and the Jiulges iH'gret to have to observe, tliat, notwith- 
standing a pereini>t<>ry Call made on him, he has failed to forward it. 

I have, &rc. 

(Signed) G. Grant, 

Acting liegister. 

* Since the closing of this Letter the Report from the Magistrate at Rutnagherry 1ms 
l>eeu received, and which 1 am desired to submit herewith. 

(Signed) Gregor Grant, 

Acting Register. 


C CViLKs Ksq. to W. C. Andrews Esq 
(No 135 — Judicial Dejiartmc'nt ) 

Sir, Joint Magistrate’s Office, Broach, lOth September 1839. 

I HAVE the Honour to Rtat(‘, tn answer to the C^ircular of the 29th of May 1838, 
fiom the Sudder Foujdaree Adawlut, u hicli aeeompanied a (V)py of the new Penal 
tvode, that the Regulations therein contained a])p(‘ai to me well adajited for the mixed 
State of Society existing throughout India 1 have efinsiilted the principal Natives of 
this Town, vho express the same Smitimcnts, ainl state* that tliey are much pleased with 
the Oousnieration which htvs been sh(»wn in ]notectiiig them from lnterru])iion and Insult 
in tlie Performance of their religious Duties I do not see that any Provision is made as 
a ( Viminal Act for the Punishment of those who a]>])ropi ia to to themselves Treasure-trove, 
stray (/attle, Pioperty found at Sea, or ieeover<‘d fiom a Shipwreck, which all are aware 
liclongs to Government, and the Existemv of which it is improper to conceal, both on 
account of the Finder being aware that the Pnipcu ty is not his own, and beeause it takes 
away the (Mnince which the proper Owner, from the Publicity ()f the Discovery, has 
Afforded to liim of recovering Ins Prop<'rty. It also ap]>oars objt‘etionablo to me that the 
Minimum of PuniHhment is not left invariably to the Discretion of the Authority trying 
the (^ase ; for, although the Ihiniahment to be awarded by this CVide appears generally to 
be very leiii(*nt, still there must frequently ficcur Causes of Mitigation, even for those 
('rimes which are rejirobab'd by all, and lik(‘ly to be most injurious to Society, l)ut which 
<*riiiuot be foreseen or provi<led for. I would, for exa!n])le, bring to Notice (3ause 151 of 
(3ia])ter XX. The Will might be of the smallest Amount ; the Offender might be young, 
ami induced to the Act by a third Party, or have the greatest Tenipfation placed in his 
Way, in juring only those who have also been defi'audiiig him in other Instances, &;c. ; still 
no lighter Punishment than Two Years Imjirisonment could be awarded. The lieavy 
Duties 1 have had to ])erlbriii, both from the Unfavouralileness of the last Season and Oases 
of Importance having come before me, being left also with only One and sometimes no 
AsMstant at all, have prevented me giving that Attention and Time to the Study of the 
Work 1 am now reporting on wluch i should wish to have given, and has caused the Delay 
in forvvarding niy Reply. 

I have, 

(Signed) G. (JoLER, 

Acting J oiut Magistrate. 


Alex. Elphinston Esq. to Gregor Grant Esq. 

r\o. 881 ) 

Sir, Rutimglierry Magistrate’s Office, 12tli October 1839. 

* In obedience to tlie Dii'cction of the .Judges of the Sudder Foujdaree Adawlut, I have 
tin* Honour herewitli to sulimit such Remarks on the new Penal Code as have occurred to 
m(\ and regret that they are not more worthy of the Subject. 

2d. I would only further offer, as a general Remark, that tlie Penalties prescribed for 
Crimes in the present judiciou>s and comprehensive Code of now Laws seem to me to be 
too mild to be effectual everywhere and at all Times in repressing Crime and preaerving 
Tranquillity, and that therefore I consider it would bo desfrable to arm the Executive 





Officers Extent of Authority/ to Wa^HeS at their Discretion, according to 

the Tinie ahfl JBiigencieB of a Country where particular Crimes may more or leas prevail, 
as the same Degree of Punishment which may be sufficient in a Country wliich is peaceable 
and orderly may not be sufficient to restrain a turbulent Population* 

gd. From Want of a Translation of the Code I have not been able to avail myself to 
any great latent of the Opinions of tlie Natives concerning the Code. 

4th In conclusion, I beg to apologize for the Delay wliich has occurred in submitting 
the accompanying Remarks. 

I have, &c. 

(Signed) Alex- Elprinston, Magistrate. 


Chapter HI. 

General Exceptions. — On the Right of Private Defence, 

Under this Clause the Length of Time to which the Kiglit ()f private Defence extends thuse 81. 
is restricted “till tlie Offender luus olfeettMl lii.s Retreat with the l*ro[)erty, tir the ProptTiy 
has been recovered.'* I would ])ro])(kse that the Right and legal Rrivi](‘ge eonfma t'd by 
this Clause on private Defence should he exleauled in Roint of Tina*, till the 011’erid(T is 
apprehended, as this would protect any of tlie C.oinnuniity from legal t^msequenees, 
i^ in Self-defence, while in tlui Act of taking Prisoner, tliey hurt an Offender who was 
dangerous to seize, and who remaine<l at large. It is well known that there are many 
Criminals who have destTted their Homes, whose Daunts are unknown l-o the Police, whom 
private Individuals might accidentally'’ meet in the J ungle, wluai it Avould he desirahle 
for the Country if Individuals who might not have a Mhirrant in their P(»cket were 
exempted from tlio C>onse(]uencc.s that might follow if their Athuiipt to seize the Otiender 
was resisted. 


Chapter VII. 

Of Off cnees against the Puhlie Tranqv llHit/. 

The Limit of Punishment for this Offante seems t<> me to he too eonfinedi I would 
propose that Twelve Months should he suhsiit.uted for the Words “ Six Months" in tliis 
Clause. 

I am hutiihly of opinion that the Limit of Punishnuait for this ('laus<^ should l>e ex- 
tended at least to Tliree Years linprisonineiit, instead of Ix'ing Two Years. 

I conceive it wiaild he desirable to suhstituU^ 1din‘e Years EAent of lin|)risonment for 
the Two Yeai's sjmeitied this ( Hause, hut to nmkti armed Rioters who remain on the 
Sj)Ot after they are commanded to dis|K*rse subject to Fiv(* Years Imprisonment. 

I am decidedly of o])inion that the Limit of Punishment for iliis (hause is too confined. 
As it may not he possible to. exact any Fine f^om Culprits under this ( Clause, I (tonsider 
it would be desirable that tlie Limit of Imj)nsomnont should he Tv'o Years, instead of 
One Mouth. 

It appears to me that it would he desirable if the Words Two Years were substituted 
for the Words “ One Year in this Clause, 


129. 


im 


1.82. 


1.8.5, 


136. 


Chapter VIII. 

Of the Abuse of the Powers of Public Servants, 

I would not liave the Words “ other than Rcfr(‘shnients aetcording to the common 
Usag(?s of Hospitality" included in this Clause, because it is saiK^tioning .an Admission 
which is open to Abuse. It will lead poor Natives to lay out small Sums in giving 
Presents of Fruit to obtain Favour, and it is quite unnecessary tliat they should be suft 
jected to this Exi)en8e. 

Chapter TX. 

Of Contewpts of the lawful Auihoritij of Puhlie Servants, 

It appears to ino that this Clause does not arm the Executive with suflieient Authority HL 

to repress Resistance *, and it may not always bo possible to ])rove the ( Urcnurstances 
which would render the Resisto liable to the cumulative Punishirieiit for “ Odences 
affecting the Human Body." I am therefore of opinion that it would bo advisable to 
extend the Limit of Imprisonment in tliis Clause to TVelve Months instead of Six. 

The Punishment for tliis Olfenco seems too slight, especially if the Resquer c«ariies 
any Weapon. The Extent of Punishment should not, in my Opinion, be less than Two 
Years. 

One Month s Imprisonment seems too slight a Punishment for harbouring a Criminal. 177. 

Harboufers enable Offenders to defy the Law, and dre.aded Criminals are thus enabled to 
roam at large, from tlie Shelter they receive. I would propo.so to substitute Three Years 
aa the Extent of Punishment for this Crime. 

I would recommend the Substitution of Three Years Punishment for the “ Two Months " 178. 

autbcmzed by this Clai||)6. 

(263.) X X Disobedience 
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BMbe^eiuie of lawfiil attended with any audb fl^dond OooMiqtai^ Hi 

specifted in this ClauBO, seexns too lightly punished, if that may not extend b^ond One 
Month's Imprisonment I would recommend the Power (S this Law to be increased, 
and made One Year. 


Chapter X. 


Oj^ Ojfentcm agaimst Public Justice, 

I tliink that Courts should be vested with the discretionary Power of also sentencing to 
public Disgrace for the Offence mentioned in tliis Clause, for the Example of such a 
S|>ectacle would have more Effect tlian loere Prison Discipline in deteriing the unprin- 
cipled among the Community, and thus it would operate in cheeking the frequent 
Recurrence of a dangerous Crime. Property woidd bo better protected by Law that 
sauctioned such a Pimisliment, and the disgraceful Nature of the Crime warrants a 
Punishment that consists in Disgrace. 

To each of tliose Clauses J would recommend tho Addition of the Authorization of 
public Disgj’ace. 

It fippoaiH to me tliat tho Crime mentioned in this Clause is as great as that specified 
in Clause lfi2, and therefore, iu my Opinion, the Power of Punishment in both Cases 
should be equal, \iz., to the Extent of Tliree Years. 

The Punishment under this (Uauso does not Sfisem sufficient to deter and repress Con- 
victs under long Hen tences from attempting Escape, to discourage which Courts should be 
empowered to adjudge' Htutences to the Extent of Three Years Imprisonment. 

The Inij)risonment iimler this Clause being only simjde,'' Six Months of such 
Iinprisojinicnt does not appea.r hufiieient Puni.shment for tlie Headman, or Police Officer, 
of a Village, who jriay H(‘cret(‘ a Convict in his Village perlaqis for Ye^ars. The Punish- 
ment, f lierefJire, under this ('lau.se, ouglit to be extended ; or a Gljiuse ought to follow it, 
authori/.iiig eiunnlative Punislmient for any other Infringement of the Laws which may 
aceoni]mny tliis Ofliaice, by making the Offender against Ckuse 206 in some Cases also 
liable to the Penalties of Clause 1 57. 


Chapter XTL 

Of Offcnices relaxing to Coin, 

I would ])ro])<^se to extend the l^inishment under this Clause to Seven Years Imprison- 
metit, and constitute the Maker of the Impleineiit lialile to the same Penalty as the 
Possessor of it. 

Persons who scoop ont (^utis will jirobably do tlii.s Work on^. largo Seale, or continue 
the Practice for Years ; the Extent of Pimislimeiit should not tnerefore be less than Seven 
Years linprisonmeiit. Ib'petiiion.s of any of the Ofiences specijlcd in fkia Chapter^ after 
a previous legal (Jonviction, slionld in iny Opinion subject the Oifender to double the 
Extent oi* Punishment he, would be lialjk*^ to receive for tlu'. First Offence, or at least 
Ruljc'cl, the Oifender to an tudiaJKU'd Degree ol‘ PuiiLshment beyond that assigned to a 
First (jonvietion. 

Thi^ Punislunent for Infraction of this Clause T would sugge.st should be the same as 
tliat recommended for ( 'lau.se 246. PVom the Tin n ness of the, C^jinpany's Coin much 
greater Difficulty must be, experienced in seoojiing it out than in performing the same 
Oi)eratio!i on other t-urnuujies in a. Maimer so as not to meet Detection, and to reward 
the Wfukinan for liis Pains. Eipial Jhinishmeut would therefore still be a protective 
Enactment in favour of the (Company’s Coin. 

I would suggest that the Makers as well as the Possessor of any Instrument intended 
for Injury ti> (.'oiu should be iMpially pmiisUable, and that both should be liable to Seven 
Years Imprisoiimeut, 

I would re(‘ommend that those who knowdiigly receive and utter injure<l or debased 
(.k)in should be liable to Seven Years Imprisonment. Tho Makers of ba,Re Coin in the 
largest Quantity wiil mostly reside in Foreign ''f’erritory, on aceomii of the greater Laxity 
of Police in Foreign Jurisdiction; tlie Law shouhl tlierefore elfeetually punish those it can 
gi-asp, viz., Persons wlio cause its Tuipurtation or Circulation in the Honourable Company's 
Territory. 

I would suggest the Exj)edienty of incu*easing the Extent of Punishment for a Violation 
of this ( dause to Seven Y^ears Imprisonment, for the Reasons assigned for increasing tho 
Extent of Pimishineiit in Clause 241). 

I would recommend the Increase of the Extent of Punishment specified in these 
Clauses tf) Stnnm Years Impri.sonment, for the Reasons assigned by me in my Remarks 
on Clause 249. 


Chapter XIII. 

Of Ojfencea relating to Weights arid Measures, 

This Chapter should in my humble Opnion include a Clause for the Punishment of 
such Persons who, though they use a iust Balance and Measures, yet defraud in the Weight 
they give by the Manner in wliich they hold the Scales. TWs is done rither by letting 
down the middle Finger or Thumb to press the stiff .Cord which the- Scales ore 

oospended 





of tl»e Qnimtity we^jliad out wonM always afford the Maatu 
aeteotitig w ¥!raua» by which poor People are pften imposed upon.. 

^ Chapter XIV. 

Of Offences effecting tJie Public Healthy Stifety, and Convenience. 

It appears to me that Words should be introduced into this Clause to the following 
effect, VIZ., ** whoever, disguising from the Piivchxuter^ sells or (offers for Sale,'* &o. ; as the 
FisWmen of tliis Zillali bi'ing on nhorc, and to the Bazar, putrid Fisli, Avliich the Necassiti(*s 
of some People’ compel them to buy, because it is cheap, and if they could not obtain 
which they might use worse Food. 

In tliis Clause, after the Words he believes to he sufficient,'* I would' iwoinnumd 
the Insertion of the Words or which is obviously insufficient to guard figainst JUiy 
probable Danger to Human Life, because an Offender ma^^ not admit tliat be belirved he 
had omitted to take sufficient Order, tuid by this Denial may escape tlie Punislnnent 
he deserved, while his Omission might be of a glaring and culpable Natiue, and such as 
ought to be visited with Punishment by a Court of Justice. 

CnAPTEit XVIIL 

Of Offences affecting the Hvmmi Body. 

1 would recommend that Offenders under this Clause be liable U) Seven years 
Imprisonment. 

1 would suggest, that immediately after the Words in this Clause “ wearing or carry- 
ing,'* should be inserted the J Words or assaidfs with the Inientloti of grubbing him 
of Property supposed to be in his Possession. I would also beg to suggest tlie Ihojirii*!}^ 
erf increasing the Penalty of Imprisonment to the Kxk^nt of Fivc^ Y(‘ars, Ixraiise many 
of tliose wlio offend under this Clause? will Ik* ready to xis(‘ Force should tliey aecidentidly 
meet with any one who has Courage to resist them. Prepared as most Offenders would 
be to use Force in committing Offences of this Nature, they are to l)e viewc'd as moi-ally 
guilty of more than they commit, and the Courts should be vested witli a gi-(‘ater J^atitmle 
of discretionary Power, to a]>ply as the Case may require. 

Chapter XTX 
Of Offences against Proj^erty. 

It appears to me that it would be desirable after tlie Words in tliis Clause “ takes into ” 
to insert the Words oj’ m, because that would render jK^nal tlie keejuiig of stray 
Cattle which ought to be given up to the local Authorities, in order that Hearch by PnxJa- 
mation may be made for the Owner. 

Either tliis Clause s)iould, after the Word ‘^knowing" contain tlie Words (xr hav'imj 
good Reason to 8upj)ose, or else there <fhght to bo a s(*parate Knactment for tlie Pimisb- 
ment of those Persons who reenuVe auspicious Goods without sufficient Inquiry, and 
without giving previous Notice to thcj })nblic Authorities before they take in such sus- 
picions Goods. 

The same llcmark seeias to me applicable to tin's Clause as to ( Uausf‘ 390. 

The Amount of Penalty for the Oflence sjieiafied in this Clause bcciils too small, and 1 
would propose it should be extended to Two Years Imjirisonnient 

I would propose that th(*. Penalty for the Offence specified in tins Clause sliould lx» 
extended’ to at least Seven Years Imju’isoiiment, because ila* Offenders may be so ]X)or 
that Courts would not line tliem, and in tliat Case thiy could only be* juinisheel by 
Imprisonment. 

The killing of Dogs by the Police^ found abroad after Proclamation should lx; made an 
Exception to the Penalties jirescribed by this (3ausa 

I would suggest that tlie Extent of Imprisonment S])ccifiL'd in tliis Clause should bt* 
increased to Seven Years Imju isonnient. • 

CnAPTEU XXVL 

Of Criminal Intiniidatlori, Insidt, and Annoj/ance. 

The Punishment under this Clause I am of opinion should be extended to at legist 
Three Years Im])risonmeiit. 

. I tliink this Clause should include Pimishraent to Persons writing or sending obscent* 
or improper Letters to any Person, with Intention malignantly to annoy. 

(Signed) A. Elpiiinston, Magistrate 


No- 93. 

F. J. Haluday Esq. to 11. D. Mangles Esq. 

(Judicial Department. — No. 1,116.) 

Sir, Fort William, 5th June 1838. 

I AM directed by the Honourable the Deputy Governor of Benpil to request 
that you will lay before the Government of "India the accompanying Copy of a 
^S63) Xx2 Letter 


Clause 26a 

‘273. 


:UG. 

.S4T. 


38f5. 

S90. 

391. 

402. 

#3. 

406. 

416. 

482. 

4S7. 



Letter from the ite^ter of the Sudder Nizanrat Adavkt, dated the Ittfi alt 
(No. l,347)« and of its Enclosures, re^rdinc Punishment awardahle to PA* 
soners who l^e Means to incapacitate tnemseives for Labour, in order that the 
Point may be referred to the Law Commissioners for Consideration. 

I have, &c. 

(Signed) F. J. Halltday, 
Secretary to the Government of Bengal. 


Nizt Adawlut. 
Preient 
R. H« Kattraj, 

W, Braddon, 

N.J. Halhed, 
Etquiref, Judgee; 
W. Money, 

J. It. Hutebinton, 
Ksquirets. 

• Judge of Patua, 
No. 23, 13 Feb. 
last. 

liCttertoW. Court, 
No.9d8, 30th March 
last. 

Wfestern Courts 
Reply, No. 46G, 
20th ultimo. 


EncloBiurc in No. 93. 


(No. 1347.) 


J. Hawkins Esq. to F. J. Halliday Esq. 


Sir, , Fort William, 11th May 1888. 

I AM directed by the Court to request that you will lay before the Honourable tho 
Deputy Governor tlie accompanying Coj^y of a Correspondence* occasioned by a Reference 
from the Session Judge of Patna m to the Pimishment awardable to Prisoners who take 
Means to incapacitate themselves for Labour. 

2. The Court liave instructed the Session Judge of Patna, in the Terms of the Opinion 
on the Subject expressed by the Court of Nizamut Adawlut for the Western Provinces j 
but they are of opinion that the Correspondence should be laid befc>ro the Law Com- 
mission, and liave directed me to forward it for that Pur])ose. 

1 have, &c. 

(Signed) J. Hawkins, Registrar. 


J. W. Templeh Esq. to J. F. Hawkins Esq. 

Sir, Sessions Court, City Patna, 13th February 1838. 

I IIAVK the Honour to forwanl Cojiies of a Correspondence with the Magistrate of this 
District, regarding certain Prisoners who have been ajiplying poisonous Drugs to Sores, 
for the Purfiose of avoiding Jiabour. 

No Provision seems to have been made in the Regulation for this Crime. The Prisoners 
are unable to bear the Tniliction of Strijies ; and it is in my Opinion necessary, to prevent 
a constant Heeurrenco of lids Oif4‘nce, that some PimiBhment should lie awardeil. Tlie most 
simple Remedy would be to increase the Period of ]m]>risouimuii with liabomnot exceeding 
Six Mouths; but, under eAisting Rules, I doubt the CompeUmey of the Magistrate or Session 
Judge to pass such S(uitenc(\ I am therefore induced to bring the Case to the Notice of 
the Superior Coui t, with a Kefpiest that they vflll be pleased to favoim me with their 
Instructions on the Subject 

I have, &o. 

(Signed) J. W. Templek, Session Judge. 


^ F. Skipwith Esq. to J. W. Templee Esq. 

Sir, City Patna Magistracy, 25th January 1838. 

I JUAVK the Honour to enclose yon a Copy ol* a, Letter to my Addi'ess from the Civil 
Surgeon of Patna, and to request that you will lay the Subject before the higher Autho- 
rities, with a view to its iiiture Prevention and Punishment, which in iny 0[)inion would 
be best attained by rendering ejicli OlTcuce jnmLshable by further Iinprisonment for a 
Eei’iod nt)t exceeding Six Months. 

2. The Health of tlie Prisoners renders it impossible to punish them under any of the 
exi.sting Rules for Prison Discipline, such as by Stripes, Handcuffs, or Diminution of Food. 
The Number of Cases of ulcerixted Legs in Hospital occasioned by the Application of 
I’oison requires that immediate Measun‘.s be taken for the Suppression of the Evil, for, 
till done, the Oliject of Imjirisonment and Labour is nullilietL 

3. Every Prisoner is supplied with a Pair of Leather Mozelis, in compliance with the 
Circular Orders of the Nizamut dated 9tli March 1S32, and 1 have therefore issued strict 
Orders to the Guards to eoiiijiel the Prisoners to wear them when labouring on the Roads, 
and shall, till some suitable Punishment be devised, hold them responsible for any Cases 
of Ulceration that may he^^fter ensue. 

I have, &c. 

(Signed) F. Skipwith, Magistrate. 


Mobadew, 
Kamoo Koyi 
Peeroot and 
Qirdharee. 


Samuel Davies Esq. to F. Skipwith Esq. 

Sir, ^ Patna Civil Surgeon's Office, 22d January 1838.- 

1 HAVE the Honour to report to you, that on Four of the Prisoners in Hospital on 
account of Ulcers, whose Names are in'" the Margin, were this Day detected Materials of a 

Mineral 



\ ■; ; 

Natorei xntod ^7 produdog and enlaiging Sorea Hohadew Ims been in 

®^d has been long known to have extended his Sore, when it 
was there was a Prospect of his bfeihg dismissed from the Hospital. Tlie 

’ other l^hree Men have produced and maintained the Sores they axe now labouring imdet 
on purpose to evade Labour. 

I send the Materials, v/hich are Arsenic, White and Yellow Verdigi-is, Blue Vitriol, and 
other corrosive Substances, and trust that you will be able to devise some Punishment 
for these Wretches which will have the Effect of deterring others from the like 
Practices. 

I have, &c. 

(Signed) Samuel Daviks, Civil Surgeon. 


(No. 16.) 


J. W. Templeu Esq, to F. Skipwith Esq. 


Sir, Sessions Court, City Patna, Slst January 18;18. 

With I’eference to yonr Letter of the 2;5th instant, 1 have to re(jnest iliat you investi- 
gate the Charges brought against the Prisoners MoluuJew, Kainoo Roy, I\^er()(>, and 
Girdharee. 

Of those convicted of a])plying Poison to their Sores you will ascertain from tlie 
Surgeon how many are caj)a.l)lo of bearing without Tnjury the Infliction of the Rattan. 
You will then furnish me witli an English li<q)ort on tli(‘ Subject, mentioning, in addition, 
the Period of Labour for whi(!)i they were originally sentenced, with their Ch imes. 

It is of course to be understood that until further Orders you do not iiifliet the Pnnisli- 
ment of Stripes on any of the Prisoners. 

I have, &c. 

(Signed) J. W. Templeu, Session Judge. 


(No. 76.) 


F. Skipwith Esq. to J. W. Templeu Esq. 


Sir, Patna Magistracy, 8tli February 1«S38. 

I HAVE the Honour to acknowledge 3^our Letter of the 31st ultimo, ami to inform you 
tliat the Four Prisoners noted in the M.a.rgiu are unabh; to bear Ch)iqK)ral Thmisbment. 

A Coj)y of the Letter from the Chvil Surgeon is herewith forwardtul, and sul)juined is 
the Information relative to the PrisoTiers recuiired by ju>u. 


Name. 


Crime. 


Term of TmpriBonmenl 

Leiiplh <»t Imprisonment. unexpired. 


Mohadeow 
Kamoo Hoy 


Pecroo 

Girdharee 


Burglary and Tlicft 

Digging a subterraneous 
Passage with Intent to 
commit Burglary. 

Rape - . - 

Died. 


Throe Years, with 
Laliour and Irons. 
Two Y^ears 


Three Years 


One Yh?ar, One Month, 
Twenty -three Days. 
OnoY^r, Five Months, 
Sevonti.f'n Days. 

Two Years, One Month, 
S(‘V(‘n Days. 


1 have, &c. 

(Signed) F. Skipwitit, MagisiraU^^ 


(No. 22.) 


Samuel Davies Esq. to F. Skipwith Esq. 


Sir, Patna Civil Surgeonhs Office, 2d February 1838. 

In acknowledging the Receipt of your Letter, No. 55, of Y^eslerday’s Date, respecting 
Foui' Prisoners noted in the Margin, 1 am of opinion that they are in too bad a State 
of Health to bear Corporal Punishment. Girdharee'*^ is seareely likely to recover from tin*, 
constitutional Effects of the Poison aj)plied to enlarge his Sore. 

I havo^^&c. 

(Signed) Samuel Davies, Civil Surgi‘on. 
Girdharee has since died. — F. Skipwith. 


(No. 938.) 


J, Hawkins Esq. to H. B. Haeington Esq. 


Sir, Fort William, 80th March 1838. 

I ^‘diij^oted by the Court to request that you will submit, for the Consideration and 
Opinion of the Judgra of the Western Court, the accompanying Copy of a Letter, No. 28, 

* (263. ) ‘ X X 3 


Muhadt w, 
Kamoo Boy, 
Pecroo, aud 
(lirdharre. 


Mohadew , 
Kamoo Kojv 
Peeroo, and 
(lirdharce. 



Kut AdawJot. 

Predcnt. 

H. Rattray, 

7. BrafldoD, 

I J. Haltied, 
>«()uire8. Judges ; 
/. Money, 

. R. Ilutchinsou, 
Isqaire*. Tent* 
arary Judges. 


( SfC r 

dated the 18th tdthno (and ttf its EncloBmes), from the Session Judge of Patna* w the 
Subject of the Comi)etency of the Criminal Authorities to punish Convicts wjifrilly 
injuring themselves for the Purpose of avoiding Labour. ■$ 

2. Court are of opinion that the Act of wilfiil Self-injury for the Purpose men- ‘ 
tioned is punishable as a Misdemeanor under the general diB(a;ctionary Power vested in 
the Magistrate by Section 19., Regulation IX., 1807 ; and in the event of the Concur- 
rence of the Judges of the Western Court they will reply to Mr. Templer accordingly. 

3. It is in the Kecollection of son>e bf the Members of the Court that a similar 
Reference was made from One of the Districts in the Western Provinces some Years ago, 
but the Papers are not traceable in this Office, and were probably forwarded to the 
Western Court on the Distribution of the Records. In the event of their Discovery, a 
Precedent may be {bund in Determination of the Points at issue. 

I have, &a 

(Signed) J, Hawkixs, Registrar. 


Nizl. Adawlut, 
N. W. Provinces. 
Present. 

i. M. Turnbull, 

1. .T. Colvin, 
iV. Laml)ert, 
iV. Moncklon,and 
^.TaylorjEsquirea, 
fudge 1 , 


H. B. Haeington Escj. to J. Hawkins Esq. 

(No. 466.) 

Sir, Allahabad, 20th April 1838. 

I AM directed by the Court to acknowledge the Receipt of your Letter, No. 938, 
under Date the 30tli ultimo, with its Enclosures, from tbe Sessions Judge of Patna, on 
the Subject of tl)e CoinjMsteiicy of the Criminal Authorities to pimish Convicts who may 
wilfully injure themselves for the Purpo.se of avoiding Labour. 

2. In reply, 1 am (liie<;ti!<l to infonu you that on the Receipt of your Letter the Court 
ordered a carefiil Search to be made amongst the Records received from the Calcutta 
Court for the Papers coimeoted with the Reference adverted to in the concluding 
Paragiv‘ij)h, but they regret to state that tlicir Itecord Keeper has not succeeded in tracing 
them. 


3. W'ilJi regard to the general Question submitted by the Sessions Judge of Patna, I 
am directed to observe, that the Olfence charged against tbe I’lisoners referred to by 
that Officer does not appear to the Court to be a Misdemejinor coming within the Pro- 
vision of Section 19., Regulation IX., of 1807, but rather to constitute a Bj-eaeb of Prison 
Discipline, and to be puuisliable as such by the Magistrate under the general Rules kid 
down for the better Management of public Gaols. 

I have, &c. 

(Signed) W. II. Hamnoton, Registrar 


No. 94. 

James Reily Esq. to A. Amos Esq. 

Dewanny Adawlut, Zillah Dacca, 
Dear Sir, Hth November 1838. 

1 have the Pleasure to send to your Address a Letter containing my Thoughts 
on One of the Features of tin; Company’s Rcgulation.s, and I do it with much 
Diflidcncc, knowing to wliom 1 am wi-iting. 1 should .scarcely have ventured 
upon it had you not so kindly encouraged me to write ; and 1 shall hope, there- 
fore, that if the Ideas prove of any Service you will generously overlook the 
Imperfections of the Manner in which they have hocn conveyed. My next 
Letter will depend upon any further Encouragement you may he pleased to 
give me. 

j will just mention, that there are some Ideas* in the Letter which be 
reckoned as some of the strongest Grounds for objecting to the present Union 
pf the Revenue and Magisterial Offices. 

I remain, &c. 

( Signed) James Reily. 

* Regarding Persons asscmhling in riotous Mohs, with the Intention to fish. 

Tliat a Zemindar having the Power to summon a Ryot for a legal Purpose 
shall not detain him after Sun.sct, unle.ss the Requisition he made under a 
Magisstrate’s Onler, and for ^hlic Purposes. Any Detention after this Time 
^hail otherwise be deemed a Duress, and subject the Zemindar to a JF’ine, and 
pis Agents to Imprisonment. 

That a Zemindar or his Agents seizing a Ryot at any Haut or Fair, or 
JlJarket shall be liable to Punishment. 

That any Act of a Ryot in executing a Deed of any kind whatever, after he 
has been seized and brought to a Zemindar’s Kutcherree for any Purpose, shall 
be void. 
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No. 95. 

James Reily Esq.to A. Amos Esq. 

Dewanny Adawlut, Zillah Dacca, 
Sir, ^ 8th November 1838. 

I NOW take the Liberty of add ressing you, and of submitting the Result of 
my Observations on the practical Effects of some, of the I^aws of the Country, 
and the Points in which they appear to me susceptible of Improvement. 

2. I do not feel competent to enter into a general or comprehensive Discus- 
sion of the Subject, and it would be I’rcsumption in me to attempt it while 
addressing one who has been specially chosen or pre-eminently cjualitied for the 
Office you now hold. I can give you my Ideas on mere isola'ted Points, and I 
do this with less Reluctance as my Experience of ScAcnteen Years in applying- 
the existing Laws to the Cases that came before me as Sudder Ameen and 
Principal Sudder Ameen of the Districts of Mymensiiigh, Rungpoor, and Dacca 
has enabled me to note how far they have pract ically^ answered the Juids of the 
Legislature in protecting the Rights or ameliorating the Condition of the 
People. 

3. My Attention has been more particularly devoted to the Manner in 
which the Laws affect the Interests of the I’easantry. They Ibrm the far 
greater Body of the People, and their Interests are synonymous with the 
Interests of Agriculture and the internal Commerce of the C’ountry. Every 
Day’s Experience brought me into contact with some Questions which aflecled 
tlieir Welfare, and almost every (/ase proved to me that their Interests lay too 
much exposed to the Cupidity of the Zemindar and his Agents, and were not 
sufficiently guarded to enable the Courts to afford effectual Address. 

The principal Sources of this Exposure arise : — 

1st. From their landed 'Penures not Ix-ing sufficiently protected. 

2dly. From Hardships and Oppressions created by the Laws themselves. 
3dly. From the Absence of those Checks which are necessary to guard 
them from the Abuse of Power. 

4. The fii’st of these Points belongs exclusively to the Civil Code, and 
may be discussed therefore at some future Period, when 1 prt)pose to address 
you again. The other Points belong also to the same Code, l)ut they require 
more immediate Attention, inasmuch as they are more personal, and c'onsequently 
of a more serious Nature, and, imless rendered specifically actionable before the 
Magistrates, any other Provision for removing them will but leaA’e the Evils as 
they stand. 

5. Of the Tfnrdships and Oppressions created by the Lnirs theinselves 1 will 
call your Attention first to a Provision in Regulation VII. of 1799, Seetie)U 85, 
Clause VIII., w'hieh sl.'ites that “ no Part of the existing Regulations was meant 
“ to deprive the Zemindars and other Landholders of the Power of summoning 
“ and if necessary compel lino; the Attendance of their Tenants, for the Adjust- 
“ ment of their Rents, or for any other just Purpose, or of measuring any l..and 
“ within their respective Estates which may be liable to Measurement under 
“ the Conditions upon which such Land may have been leased or held.” A 
Third, if not more, of the Applications daily pjcsented to a Magistrate for 
Redress consist ol' Complaints preferred by Ryots against the Abuse ol‘ rtii.s 
Power ; yet they do not constitute a Fiftieth Part ol’ the Instances in which 
tlic Power is exercised and felt. They who know how peculiarly n Ryot is 
situated towards his Zemindar will understand how utlerly hopeU'ss must have 
been the Cases of those who ventured to make the Comjilaint and incur the 
Costs, the Delay, and the Vexations attending a Suit against tlicir Zemindars. 

6. The Causes which lead to the Ryot being forcibly summoned arc many. 
In all large Zcmindarccs the Landholder himself ncvxT collects his Rents ; his 
Nayab or Steward represents him in every possible Connexion w’ith his Tenantry. 
This Nayab seldom receives a Salary of more than Eight or Ten Rupees, and 
even this is often but nominal. In very few Cases indeed, and then only when 
the Estate is nearly large enough to represent a Principality, docs the Nayab 
receive Thirty or Forty Rupees. His chief Dependence is on the Means he 
can illicitly draw from the Ryots, which, exclusively of annual Presents of One 
cm: Two Rupees from each Putwarrec and Mundul on the Estate, and a propor- 
tionate Douceur for every Lease he grants, consists in a more enlarged and 
permanent Source of Emolument in a fixed annual Income from every Village 
of a Fourth or Sixth or Eighth of its Rental, which is termed a Chanda or Con- 
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tribution, and which is latesbly apportioned utoh each Ryot accwedkg to ifae 
Rent ho pays on the Land he occupies* The Nayab of the late Hurree Mohun 
Tagore collected irom the Property of that Gentleman, Purgunnhh Suroop]^r, 
situated in the District of Rungpoor, an annual Sum of not less than Five 
thousand Rupees for his exclusive Use, which was ccjteinly not less than a 
Tenth of the actual Profits of the Estate. I had very favourable Opportunities 
of ascertaining this from lia\ ing held my Kuteherry, when MoonsifT, in Rungpoor, 
on the Borders if not actually within the Estate itself. Now the Nayab may 
recover his Master’s legal Rents by a summary Action or by Distress, but for 
hi^ own illicit Claims he has no other Means, and wishes for no other Means, 
than that given him by the Provision here reprobated. 

7. Zemindars generall v charge an Anna or Seventy-five per Cent. Interest 
on every Rupee of the Rent which has not been paid. This Interest can ot 
be recovered b> either of the k'gal Modes, and he readily resorts, therefore, to 
the Rule in (lueslion for that Pui-pose. 

A Robbery or a Murder takes place, which produce's a Visit from the Daro- 
gah. To save the Attendance of the more aflluent Inhabitants of the Village, 
the Darogah and his iMinions are bribed, and this Money, though paid without 
the Consent of the poorer Classes, and brings tfie?n no Exemption, is equally 
chaiged to all ; but as no legal Process would citable them to enforce its Pay- 
ment, they gladly take achant.ige of the Rule under Rejirobation. 

8 . A R\ot's Lands are coveted by an aflluent Neighbour. The latter 
bribes tlu* Nayab to g( t it for him; but the Tenant conliiiues to pay his Rents 
pnnctnalU. llow is this to be done? 'J'he Ryot is summoned first on the 
Plea that he has more Lands than stated in his Lease, and a Measurement is 
ordered and made, lie is summoned again for an Adjustment of his Accounts, 
when a Surplus of Rent is made out against him, and the Arrears of preceding 
Years calculated and shown liim. lie is summoned a Third I'ime to pay these 
A rears, and if he refuses he is detained till he either pa) s or signs a Document 
acknowledging the Debt. The ll)'ot feels that the Claim is unjust, and conse- 
quently tleiays or evades Payment ; but he is harassed by Peons, who seize 
him, wdiether going to Market or while at a Market, whether ti'a\elling to sec a 
Relative or Friend, or engaged in calling a Physician for a sick l*arent or Child, 
and they carry him awa)’ to the Kutcheiry, where he is compelled to pay the 
unjust i)emand, or to rc'linquish the Lands. 

9. Lot him complain for any One of these Annoyances, and he W'ill find that 
there is no Redress for them. ’'Phe Law pennits the Zemindar to compel his 
Attendance for “ fhe Adjuxttueiit of his Hettfs” and which of these (’ircum- 
stances may he not cloak umler the Excuse here furnished him ? It may be 
said that the Rj'ot is protected from Confinement ; but the Hardship of being 
subject to tbe Beck of any I’eon in the Zemindar’s Employ, — of being forcibly 
carried awa}^ often to the Distance of Miles, — of being liable to be disturbed at 
au 3 ' Hour of tbe Day, and on any Day, how'ever urgent his own Business, ^ — is 
scarcely a less E\il. The Power was designated monstrous by Mr. Macaulay 
W'hen 1 had the Honour of mentioning it to him, and I could hardly persuade 
him that it existed in the Company’s Regulations ; nor wdll it be deemed 
otjierw’ise but by those whose Minds liave received the Taint and l*rcjudiccs of 
In'dian Feelings. Take the Circumstance of a Ryot’s high Rent, his other 
Taxes, the exorbitant Rate of Interest he often pays for his Capital, and then 
add the 'J'yranny which the Provision in question exercises over him, and we 
shall not lie far from the Truth if we say that he not only labours for the 
Zemindar as his I*andlord, or the Mahajnn as his Creditor, but ’that his 
Condition scarcely differs from the Saxon Serf or the West Indian Slave. 

10 . Another Source of Gain to the Zemindar is the Fines which he 

levies from his own Tenants for a Number of Crimes which in the I’irst Resort 
generally cmne before him, and which in the Hands of his Agents prove ^ 
Source of great Cpprc'^sion to the poor Ryot. 'Fherc arc few Cases short of 
*Dacoity and Murder that come before the Magistrate w’hich will not appear to 
have been ineriovslif investigated by the Zemindar’s Agents, or to have been 
partially disposed of by them. These Offences consist chiefly of Cases of 
Adultery, of Seduction, of procuring Abortions, of Pregnancy in Widows of 
previously good Reputation, of petty Theft, of Night Trespass, of Loss 4 
of Caste, ot potty Assaults aud Offences; and as the Zemindar's Interference 
m such Cases is illegal, the of Seizure and compulsory Attendance put 
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into their flands bjr the Regulation in question afford them a convenient Means 
of exercising a judicial Power over their Ryots. 

11. The System might, indeed have been tolerated, and Zemindars substi- 
tuted for Local Magistrates, subject to the Supervision and appellate Jurisdic- 
tion of the Superior or District Magistrate ; but the Power as it exists is per- 
verted to Purposes of Gain, and not to Usefulness^ and what would it be were 
it legalissed ? A Charge of Adultery against a Woman is oftcai founded on the 
Circumstance of a Man having been seen to enter or egress frdhi the House of 
a Female W'hose Husbaiul inny liave been either present or absent, and the 
Charge is alleged, not by the Husband, but by the t-howkeydar, and' originated 
perhaps in a Consjiiraey to convict the Man who visited the House, for the 
Purpose of extorting Money from him. Pi-egnaney of Widows, in C’ases of 
Hindoo Females especially, notwithstanding that m) ('ortiplaint is made by any 
Mcmlxjr ol* the Family, is invariably made the Subject, of an Action in the 
Zemindar’s (knirt, for Purposes of I'.xtortion. It is the same with Cases of 
alleged Abortion, when a Case of accidental Miscarriage is often construed into 
the Crime. A Night Visit from a I lindoo to a Mussulman I'emale will often cost 
him Exclusion from the Sumaj or General Assembly* at a Feast of Pe rsons of the 
same Caste, Avhich eventually’ leatls to an Action in the Civil (’ourt, less with 


the view to recover Damages than it) clear his Character. The hai-bouring of a 
Wife who w’as detected in Adultery will cost tlic- Husband, Avhether Hindoo or 
Mussulman, the T.oss of his Caste, unless he proi)itiatcs the Heads of the 
Assembly, the preliminary Step to which is to propitiate the Zemindar by 
paying him liberally, Avith the 'View to sec-ur«- his Influence. 

12. Take aAvay, therefore, the I’oAver- which aflbrds the Zemindar the IMcans 
of seizing and summoning his 7Vnantiy, and you destroy all his Means of 
perplexing and harassing the poorer Classes. Why have the Commissioners 
refused to take cognizance of tlu'- » Oflenexs in the Penal (.’ode, and yet leave 
the People a Prey to all the Ve.xation and Sufferings arising from them ? 


13. But, in addition to these h’-vils, the Ryot, is generally ri»ifbn‘d. I haA'c 
scarcely met Avith an Instance in Avhieh the PoAver of compelling the Ryot’s 
Attendance has been exercised Avhieh Avas not attended by this aggravating 
Circumstance. T'he Restriction against Conlinemeut in Regulation XVJI. of 1793 


does not prevent it, because of the Existence of the I’ower Nvhieh ])ermits the 
Zemindar to seize thi‘ Kyot, and forcibly drag him aAvay to his Kut cherry ; and 
for this Reason, that the Ryot canild easily jn-ove the Seizure and c,arrying aAvay 
of his Person, as his Friends and Neighbours saAv these ( 'ireumstances trans])ire ; 
but who saAV him confined at the i^emindar’s Kuteheriy? In jiiany Instances 
the Manner and Mode in Avliieh tlie Ryot is confined j»re(flude all Evidence of 
the Fact, as none but the Zemindar’s Cneatures IiaAc At'cess to such Portions 


of his House or Kutcheny Avliieh is ap])ropriated to this Purjnise ; and a Ptn son 
folloAAnng from the same Village Avould be susj)ected as coming Avith the VicAv 
idtimately to give E\ idenee, and he Avould not be permitted t<> accompany 
them. If he AA'cnt, bis oavu Fate* AA'ould be the same Avith that of the Prisoner 


carried aAvay. Soimdimes a RelatiAX- will folloAv, perhaps a Mother or a 
Brother, but his or her Evidence is always taken A\ith Doubt. If he can A’ouch 
for no more than the Seizure, the A«-t is considered legal, and the. Magistrate 
believes himsc'lf precluded from Interlerencc. It is obvious that had there been 
no Rule which permitttal the Seizure of the Ryot, Evidence to this Effect would 
be sufficient to establish a Presiunplion at least of the ('onfinement, and the 
Magistrate avouUI have had no vScru]>les for inti-rfering in the Case. 'I'liere 
have been Instances Avhen the C’onlinement has been fully provetl, and the 
Magistrate has still refused to interfere, on the Ground that his Interference 
might impede the C'ollections of the Public Revenue. This happens oftemest 
when the Anxiety of the (Jollector for the Public Revenue takes place of the 
Feelings of Justice Avbich Avoidd othcrAvise have actuated the Magistrate. So 
utterly ruinous to the Welfare of the Rj ot has this Ride proA'cd, that unless an 
Application broa<l!>- asserts that the R^'ot is actanUy missing, or has been some 
Days in Conjinetnent^ the Magistrate will treat it Avith the most contemptuou.« 
IncJifference ; and when he does interf<;ro it i.s simjily to order the Darogah to 
release him. Few AAnll trace the Act up to Conviction for Avhat he consider.s a 
legitimate Means of collecting tlie Revenues, 

' 14. How can he, indeed, do othenvise, Avhen he, as Collector, may seize and 
legally' detain a Ryot of Khass or Government Estate for Ten Daj/s, avIio is 
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alleged by himself or his local Tehseeldar to be a Defaulter. His own Conduct 
would condemn him. It vs not an Assumption, but a Fact e'n^nced by every 
Day’s Experience, that a Magistrate, when holding his Office diltinct from that 
of a Collector, has more readily attended to Complaints of this Nature than 
One whose own Acts compel him to justify a Zemindar. 

The Power is often employed to collect the actual Rents of an Estate, though 
the Rule in Regulation VII. of 1799, which prescribes that an Application to 
arrest a Default A shall be made to the Judge of the District, would appear to 
put it Avithout the Pah' of such a Construction. The Phrase, for “ a just 
“ Purpose,^’ would, notwithstanding, justify the Act; and if I mistake not, the 
general Impression in the t-ivil Servic-e is, that th(' Rule was intended to confer 
upon the Zemindars the PoAver of collecting the Rents. I have been told this 
by several of tlu'in; and some of my Convictions and Sentences, as Assistant 
to the Magistrate, groumh d on my Views ol‘ the Rule, have been reversed. 
But is it not enougir that the Landholder has his Remedy by summary Suit and 
Distress ? A summary Suit gives him the Right of having the Person of the 
Tenant arrested, without Oatdi, without Proof and without a preinous Demand ; 
a Distress is a Remedy witho^it iSiiit ; the Landholder takes the I’cnant’s 
Property into his OAvn Possession, Avithoiit reference to a third Person, and 
cannot be compelh^l to give it iip without ample Security, or immediate Satis- 
faction of his ('laim! With PoAV'crs so pleiiar>-, so complete as to leave an 
additional Mi'asure scarcely tt> be desired, why hazard the t^omforts, the Inde- 
pendence, and the Happiness of tlie most numerous and the most useful 
Portion of the People, by a Avanton Surrender of their Persons to those most 
iiterested in abusing them ? 

1.5. The Power in question appears to liaA^e been assumed by the Zemindars 
under the previous (government, and hence, ]>erhaps, the Reason Avhy it subse- 
quently obtained a Place in the Regulation ; but t he Existence of a Practice, in 
the Al)scnce of definite and s>'st ematic Rules for summary Redress, can be no 
Argument- for its Contiimanee, Avht'ii a more Avholesomc' and eijiially effectual 
System has been made available; nor was the PoAver deemed necessary for the 
Collection of th<- Rent by either Sir John Shore or Earl Corn Aval! is, as it was 
not passed into LaAV till 1799, when it formed I’art of a Regulation which so 
much exposed the Interests of the Ryot as to call for Two other Regulations, — 
that of V. of 1812, and VIII. of 1H19,— to protect them. 

lb. Should there be an Cbjeetion, hoAvever, to the complete Abrogation of 
the Rule, let, the CrOAa'rnment. guard it at li'ast from the more palpable Abuses 
to which it is liable; let them say that the Ryot shall not be taken out of his 
pyioj^e, nor summoni'd oftener than once or twice in the Year, at the Seasons 
of the Ouse and the Anum Harvest, or Avheti authorized to do so by a Magis- 
trate or a Collector, and for a public Purpose; let them say that the Tenant 
shall not be detained aflc-r Sunset, nor summoned on a Market Day, i. e., the 
Day on which the nearest Marketto his House is held. 

17. Having already trespassed to an unusual Length upon your Time, I beg 
to defer the Consideration of other Points to a future Opportunity ; aud in the 
meantime, 

I have, &c. 

(Signed) James Rrily, 

Principal Sudder Aineen. 


No. 9G. 

The Hon. Sir J. I’. Oeant Knight to J. P. Ghant Esquire. 

Sir, Titaghur, 28th September 1839* 

I have to request that you Avill be pleased to deliver the enclosed Letter to 
the President in Council. 


I have, &c. 

(Signed) J. P. Grant. 



( 351 ) 


The Hon. Sir J. P. Gbant Knight to Pbesident and Council of India. 

Honourable Sirs, Titaghur, 28th September 1 839. 

I WAVE had the Honour to receive your Letter of the 121.h ultimo. 1 trust 
that you will not doubt my sincere Wish to comply on all (.)eeasion8 in m^ 
Power, and to the best of -my Ability, with every l)csire intimated to me by 
the Council of India; but when 1 had the Honour to receive the Lei ter o1 
the former Meinbcrs of the Council, of 12th February 183s, to which you 
refer, though I felt honoured by the Communication, I coidcss 1 c-f)nsidered it 
as Matter chiefly of Courtx'sy, not conceiving that it was exjx-cted of me that 
1 should give an Opinion upon a Code of Laws I did u()t lliink, thi rcfore, 
that it was nceessar3' for me, in answer to that Letter, to state at lAiiglh ihe 
Circumstances which, as I thought, rendered such an Lljidcrtaking on m3' Part 
incompatible with my Duties lis a Judge. 

In the I./ettcr, however, wdiich 1 have now the Honour I0 acknowledge, you 
inform me that the Honourable the (V)urt of Diredors, in a Despatch recentl\ 
received, having said that wlien the proposed Penal ( !ode submitted In’ tlie 
Indian Law Commissioners shall for some 9'imc liave engaged the Atf(>ntion 
of Persons conversant with the Subjects of which it treats, the Authorities in 
India and in England will feel them.selves more competent than ;d present to 
form a satisfactory Judgment concerning its general Merits, and to determine 
what Sort of Scrutiny it ought t.(i undergo before being biought into prac- 
tical Operation; and the said Honourable Court having furtiuT remarked, 
that material Advantage may result Irom calling res])eeti\ ely iqwn tlie Judgi's 
of the several Supreme and Sudder Courts to re]H>rt upon particular Parts Of 
the Code, with reference to the Systems of Criminal ].,aw Avhich they have 
heretofore adiuinisterc.d, you repeat Ihe earnest lUapicst, contained in l.he Lctter 
of your 1‘rcdecessors to my Address, dated 12th lObruaiy 1838, that the 
Indian Government in this Cknintiy and at Home ma3' be assisted in the 
Review of the AVork in question, which they must soon* connmaicc u])on, by 
such Observations and Suggestions as may be dicta! i-d by m3’ intimate 
Acquaintance w'ith the important Subject U) Avhich that Woik rihiterf. 

I am persuaded it is not intended to claim on the Part of the Court of 
Directors a Right to direct their (u)vernnicnt ftp rtill ttpopp Jlcr Mnjesft/\s 
Judf^KS to ro.jporf upon a <.k)de of Iaiws, or upon particidar Parts of a Code, 
which is under the Consideration of those avIio arc intrusted with certain 
Powers of Tx'gislation in India. My l)iflicidt\', tliereforc, in complying even 
to a partial Extent Avith the Request, contained in your Letter, is not produced 
by any CJonsidcration of this Sort. 

The Question, how I'ar an ICnglish Judge ma3', consistentl3' Avith his Duty, 
delii'cr Opinions upon existing Laws to an\’ Person but to his St)vereign and 
to the Parliament, Avhen recpiircd bv <'ilher of these pri--cmineut Authorities so 
to do, is one, AA’ith retcrence to the Situation of ( )nc of Her Majest3’’s .Judges 
in this Country’, of great Difliculty, and aaIucIi I have felt obliged upon former 
Occasions to consider with much (hire. I came to the Opinion to Avhich J 
adhere, that in the pe culiar ( arcumstances of this (\)untry Her Majesty’s 
Judges, Avithout dcA’iating from tlu'ir judicial Dut A', may, in their Discretion, . 
when their Opinions upon ;in\ Questiem under the <':rirfini> Laws are d<.-sireel, 
and the Occasion seems to thini to uapiirc it, deliver such Opinions to the 
Legislative Council of India, the DeliAcry ol‘ such Opinions being always a 
public Act. 

Whether an ICnglish Judge can, without a Deviation from his Duty, deliver 
publicly’, and to be preserved as Matter of Record, his Opinion u])on a Law 
contemplated onhf, is a ditfereut Question. 'Phis is in truth an Ad\’ice oflered 
by the Judge to the L<\gislature on a M.atter of Legislation, Avhich is a Thing 
foreign to the Judg(.‘’s Office, for AA’hich he cannot be officially responsible, and 
a Thing e<pially foreign to his JIabits, to Avhich he is not usually o\’cr taau- 
petent ; Avhile on the other hand it may' lead to those avIio alone arc respon- 
sible for Acts of Legislation sharing their Responsibility in public Opinion 
with others to whom no such Responsibility can laAvfully attach. This 1 think 
Matter of very grave Consideration, and i am therefore ot‘ opinion, that, Avith 
the Exception of Forma of Proceeding in his Court, with Avhich, and their 
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Usefulness and Defects, tliose trbo preside in the Couit must be boAddee^ to 
be best acquainted, the most that a Judge ought to do when so consulted 
is to state whut in his Opinion the Law administered in his Court now is, in 
the respect in question, — wiiat practical Inconveniences are found in it, — and in 
what Manner ami to what Extent the proposed Law will alter practically or 
in Principle the existing Law ; atfording to the IjCgislature all the Materials for 
forming tlieir Opinions upon the Expedienej'^ of the proposed Law which his 
Knowledge enables him, but otfering no Opinion of his own. 

I regret that I cannot at jirescnt see how I c‘an consider myself competent to 
afford to your Honourable Council any Information of this Nature, as concerns the 
contemplated Colic of CW-iminal Law, with reference to the System of tJriminal 
Caw which Her Majesty’s Supreme ('ourt of Judicature at Fort- William has 
hitherto administered, and now administers, namely, the Criminal Law of 
England, as embodit-d in the 9 G. 4 . e. /J-, altered and amended by your 
Legislative Aetol’:^<l of December 183H, being No. 31 of 18.38, adopting the 
Alterations intn>dueed in ^ingland by Parliauient in Her present Majesty’s 
llcign. 

1 observe that in the Letter to the Gov<‘rnor General in Council, prefixed to 
the Copy of the ( kale with which 1 have been I'uniished, the Indian l^aw (Com- 
missioners declare, that, for Ileasons which bad been fully stated to his Loi’dship 
in (jouneil in another ( 'omimmieation, they h:ive not inserted in the Code any 
(■lausc (leelaring to what I’laees and to wliat Classes of Persons it shall apply; 
whether any Pai ts ol" il, tlierefbre, or if so Avhat particular Parts, are proi)Osed 
to ap])ly to the l*lac-es or (Uasses of Persons over which or whom the (.'riminal 
.Jurisdiction of Her Majesty’s Supreme (k)urts of Judicature extends, cannot be 
km)wn to me. 

'riic Jurisdiction of the Siqirerne (k)urt of Eort William extends over all 
Persons in CaieuI til, and beyond this it extends without Limitation in respect 
of Teriitory, but in resy)eet of Persons only, o\'er iill tin* U'lTritories subject to 
the Government of the Presichaiey, .ill Persons wilbin that ’J’erritory of certain 
Descriptions bi'ing amenable to ibis Jurisdiction. 

I presume that it. is not. prolndile that Persons ri'siilent in what is called the 
Mofussil, but sulijeet to tb<‘ Jurisdiction of tb(> Suyireme t!ourt, shall be placed 
under the Laws forming the new (axle, unless the iu‘w Code is intended to 
suyiersede the Liiws of P.ngland geiKaally in iill ( 'ases within the Jurisdiction of 
Her Majesty's Courts, since it is ynobable that the Legislature would be struck 
with the Ineonveiiieiice of Crimes eoiumil.ted b>' Persons of the same Description 
being tried in lhi‘ same (!<uut under ditl’ereiil. Systems ol’ Law in Cases arising 
in ditfiaent Parts of the same ( 'ountry. 

JJut whetlier the Inhahitai.t s of Calcutta should remain, as for so many Years 
past, living under the Criminal J^aws of England, llu* llritish Subjects in the 
Mofussil being alone, of those subject to the .1 urisdietiou of the Qui-en’s Court, 
subjected to the new Code, or Avhetlu'r the new Code shmdd be declared the 
Law I'or all the Inliahitants of P.iitish India, the new Code would entirely sub- 
vert, and, as a whole, supersede “ the System of Criminal Law which the 
“ Supreme Court h;is hilhe' to administered ; ” in the latter (kise in the whole 
Jixteut ol’its Jurisdiction ; in the former Case in a large and very material Part 
of it. 

It would not seem tliat the Honourable the Court of Directors had contem- 
plated this entiri' (Jiange of the Law administered by the Supreme Court as 
alfecting tlu* whole or a Part of the several Di'scriptions of Persons subject to 
its Jurisdiction, since tliey point at obtaining from its Judges lleports upon 
“ ditferent Parts of the ('ode, with reference to the System of Laws they have 
“ hei'ctol'orc administered.” 

Now' it appeal's impossible to state anything, either in the way of Information 
or in the way of suggesting ynohahle Consequences for Consideration, if this 
.were to be done, whieli could throw Light upon the Operation of particular 
Parts of a new (k)de of Laws, with reference to an old System of Law's, until it 
is known what particular i’arts of the new Code are to be ingrafted upon that 
old System. 

But if the Intention be to abolish the old System of I^aw's, and to substitute 
in its Stead the new Code, then it cannot be particular Parts of the Code which 
are to be considered with reference to the old System, but the new Code as a 
whole with Reference to the old System as a >Vhole. 
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Judging from the Letter to the Governor General, prefixed to the Code, 
whi^ ^ considered as the Preface, there a])pears no Intention in the 
Codists to introduce their Code by Parts into any Place or among any (^ass of 
Persons, and it is- therefore not probable that it is so framed as to be well 
adapted for the Reception of particular Parts separated from the rest into any 
existing System ; on the contrary, a CJlaim is entered for it as forming “ a Body of 
“ Law,” — “not a Digest of any existing System,” but to whieh “no existing 
“ System has furnished even a Groundwork,”— a new “System fundamentally 
“ dift’ercut from any the Codints have found India in pt)Sscssion of, rejectitjg the 
“ Criminal I^aw of the Hindoos as long ago superseck'd by that of the- Maliome- 
“ dans,” and as certainly the last System of Criminal Law wiiieh “ an enlightened 
“ and humane Government would betlispose to revive',” — rejecting the Maliome- 
dan Criminal Law as “in its Turn superseded to a great Extent b\ tlie I’ritisli 
“ Regulations,” — rejecting each anel all e^f the 'J'hree Be)dies ol'Jlegulatioiis made 
by what are styled the “ 'I’liree differeait Le-gislature-s ” of the Thive Presicieiieies, 
none of whom, by the way, had any Powers of Legislation, as “ Systems t)f Penal 
“ Law widely elilfering fn.>m each other,” anel as “not any One of them to he-, 
“ recommc'rieled as furnishing- even the lludiments of a good (’e)de‘,” — and, linall y, 
“ rejecting the English Criminal laiw, as a very artitiehal and complicated 
“ System, — aE'orcign System which was framed wilhemt the smallest Reference 
“ to India, — a System whieh even in the Country lor which it was frame-d is 
“ generally eouside'red as reepiiring extensive Reform, a System, finally, whieh 
“ had just been pnmounetal by a Commissitin, (“omposed of able and learned 
“ English Lawyers, to he so defective that it can be reformed only bj- being 
“ entirely taken to Pieces and reconstructed.” 

I am not called upon to deliver sm ()))inion upon the Soundness or Extrava- 
gance of the (.knulttJiination here stated to have In-eii proiumneed upon Ihewlude 
Criminal Law' of England in the Mass. Rut it is cA’ident that tlie learned 
Codists who ha\'c' adopted this Condemnation liave fr.'imed their Code not with 
a view to its Adaptation either in whole or in part to any existing System of 
Criminal Law, and least of all to the “English t.'vimijial Law,” which they are 
of opinion is a System not only unfit for India, but, as apjiears, for any Nation 
of civilized Men. 

If, therefore, it shall he eletermined to leave the Briti>h Sidjeets and others 
who are noAV suhjeet to the .Inrisdiction of the Supreme Court still under the 
Law's of England, subjecting those only to the (Ijieration ol the" nc-w (’ode who 
are now amc-nahle to the ('ourts of the' Provinces, then tin re should not .seem 
to be any Information wliieli Her Majesty’s Judges could gi\'e, or any (.)bser- 
vations or Suggestions which in their judicial Cajau ilv thc'y c’ouki ofi'er to \-our 
Honourable Council, upon the important Work in liand. 

The new Laws, not hriving Etleet A\il,hin the J iirisdietioii of the huprc'ine 
Court, thc'ir mere; (’onliguily, allhough unekiubtedly not altogether without 
Influe'nec upon the Opc'ratiou and EJlie-ae-y of the- Laws administereel by the 
Supreme Court in the Mofussil, w'oukl not seem sullieient to excuse my over- 
stepping the ordinary Line' of my Duty liy ohlruding upon your Honourable 
Council any Observations of r.iiue upon that uc'w (.UicL. 

If again Parts, but Part s only, of the Laws it proposes* are iulc'nekd to be 
ingrafted upon the Syste'Ui of English Criminal Law now adniinisleTed by* the 
Supreme Court, c'ejnvsponding- Paits of the English Laws being out away to 
make Room for them, then it is impossible that I should comply with your 
Desire until I knenv what Parts of the* One Sed. of Laws are to be so ingrafted, 
and what Parts of the other Set to be so cut away. 

But if it be proposed to introduce the new C^jde as a whole', to supply the 
Place of the (-riminal Laws of England within the Jurisdic t ion of llc-r Majesty’.; 
Supreme Court, then the Vfork Avhieh you have elone me the Honour to desire; 
my Assistance in the Review of, hy such Observations and Siigge stions as may 
be dictated by my Acquaintance with the Subject, is no other than an enl'a* 
Code of Criminal* Law, not constituting a Digest of any LaAvs, or resting even 
as its Groundwork upon any System of Laws which have ever had any Exist- 
ence as a whole in any Age or Nation, or have ever undergone the only suffi- 
cient Test of Human Institutions, the practical Experience of some considerable 
Portion of Mankind. 

Next to the Boldness of undertaking such a Work, I should consider tha,t of 
undertaking to rcvicAv it ; and although I observe that the learned Codists, 
(263.) Y y 3 having 



having cwoly received the Orders of the Government for the Formation of the 
Code on the 15th of June 1835, and having laid it complete before the Govern- 
ment on the 2d of May 1837, have thought it not unnecessary to offer the 
Circumstance of the Commission having been rendered almost entirely inefficient 
by the ill Health of the Majority of the Members during great Part of One of 
the Years employed in the Work, as an Apology for their not having completed 
it many Months sooner, yet I confess tliat I cannot set a Limit to the Num- 
ber of Years which it would be neca'ssary for me to devote exclusively to the 
Ckmsideration and Study of such a (Jodc, and ol' all the large, and intricate, and 
appalling Qiiestions with which it must be of Necessity surrounded, if I could 
think it consistent with my judicial Duties, and the Measure of my Learning 
and Capacity, to undertake so vast a Task, in so untried a Path of speculative 
Jurisprudence and Legislation. 

I have, &rc. 

(Signed) J. P. Giiant, 

Puisne Judge of II. M. Supreme Court at Fort William. 


No. 97- 

Notk by A. Amos I'sq. 

I TiHNK Sir .1. (Jrant shoidd be inibrmed that Ciovernmcut eonct'ive it to be 
an 01»jc‘ct proposed by the Code, that the Judges of the Supreme Court shall 
administer the Criminal Law as enacted in th<- (.’ode, instead of the Criminal 
I.,nw wliich they now administer. 

As it would seem that an inconvenient Length ot‘ 'J'ime must elapse before 
Sir .1. Grant could favour us with his Opinion upon the Avhole (’ode, we should 
be obliged by his Observations upon such Parts of it, and at such Intervals of 
Time, as his Leisure may ]»ernnt. Government would c’onsider that the public 
Interests woidd be benefited by his Remarks on One*, Two, or more* Chapters or 
even Paragraphs taken promiscuously, according as his peculiar Experience 
may suggest to him, that the IVcnisions of the Code, whether in substitution 
of or in addition to those of the (hiininal Law' now administered by the 
Supreme (’ourt, would or would not be attended with practical Utility. 

(Signed) A. Amos. 


IS’o. 9H. 

Thc‘ (JouNciL in India to the Hon. Sir .T. P. Grant Knight. 

(Legislative 1 )cpartment.) 

Honourable Sii;, Fort William, 14th October 18,39. 

Wi' have the' Honour to aeknowdedgi' the* Recei])t of your Letter of the 
28th ultimo. 

2. We concei\'e it to be an Objc'ct proposed by the I'Vainers of the tJodc, 
that the .ludgc's of the Supreme Courts shall administer the Criminal Law as 
enacted by the (Vxle instc'ad of that which they now administer. Wc think, 
therefore, that the public Interests will be greatly benc'fited by any (Observa- 
tions u])on the ])roposed Law, viewed as a Substitute for the English Criminal 
Law, wlicre that l.,aw is now in Ibrc'c; in India, wdiicdi the, .ludges who have; Inid 
Experienc-e in the Administration of that laiw in India, and who arc eminently 
cpialitied to give an Opinion upon its Avorking, may be so obliging as 'to com- 
njunicate. 

.'i. We perc'eivo that Ob.servaticnis cm the whole Wb)rk, according to your 
Views, Avould occupy an inconvenient Time; but we should feel greatly obliged, 
and wc arc sure that the public Interests would be much benefited, if wc were 
favoured, ut such Intervals of Time as your Leisure would allow, with your 
(Dbservatious, whether generally on the Project, or on any One, Two, or more 
Chapters, or even Clauses taken promiscuously, according as your peculiar 
Experience may suggest, that the Provisions of the Code, wdiethcr in substitu- 
tion 
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tion of or in addition to those of the Criminal Law now administered by the 
Supreme Court at Calcutta, would or would not be attended w'ith practical 

Utility. have, See. 

(Signed) T. C. Robkrtson. 

\V. W. Bum. 

W. Casement. 

A. Amos. 

No. 99. 

The Hon. Sir II. W. Seton Knight, Puisne .lodge of the Supreme Court at 

l'\)rt William, <o the Coi noie of India. 

Court House, Fori. William, 

Honourable Sirs, l!2d October IS.'IP- 

I BEG to acknowledge the lleeeipt ol‘ the Letter which 3’ou did me the 
Honour to address to me on the 12th August last, acemujianied by a Copy of 
proposed Penal Code tor India. 

I have availed myself of the Opportunity alforded hy the Vacation of looking 
into its C^ontents, and, in compliance w’ith the W ish you are pleased to exjircss, 
beg to ofler such Observations as have occurri-d to me on the Perusal of it. 

In so doing I should wish to bo understood as not olh'ring them in my 
official (?haraeter, but simply I'rom my Wish, as an Individual, to give an^^ 
Assistance in my I'owei to thosi* u]ion whom the Ihity of ileeiding ujion a 
Matter of such JVIagnitudi* and linjiortance has di voK'cd. 

I am also sensible that the greater Part of thi in (if worthy of Attention at 
all) are mort' tit to be submitted to those to whom tht> future Revision of tlu; 
Code may be intrustid than worthy of being brought to the ininiediate Atten- 
tion of the (iovernment ; but I have not. thought it neci s^.u y on that Account 
to withhold them, as they may still, if it is thought til, be made available for 
that Pin-posc. 

Before entering upon the (snisidcration of the Code itsi-lf I shall take the 
Liberty of submitting a few' ( )bservat ions res];eeting Codes generally. 

The Fxpedieney of adopting a ( aide must be estimated with reference to the 
Expectations enti'rtained from it. 

if it is supposed that it w'ill have the I'dleet oflixing the l.,aw', so ns iii a 
great Measure to supersede the Necessity for J’utnrc Litigation, no Fxjieclation 
can be more unfounded. 

'^riic Law is a ('olleetion of Rule's established principall \' by Decisions upon 
Questions to which the daily Wants and Necessities eif ^laids.ind have- given 
rise. 

So far as such Case's have arisen anel sne h Rules bee'ii e-stablishe-el, a ( 'exle 
may be meist useful in collecting amd methexlising them. 

But Law hais a further Object, tei proviele feir the future' Wants amel Nec'e'ssi- 
ties of Mankind, which arc ever varying anel re-ne-wing, and which ne> Human 
Foresight can ever lidly ant icipaite. 

This can never be effeeteel by a Ctide, anel can only be etfecte'el by Decisiems 
upon such (Questions as they arise. * 

The ‘SC Ueeisions may anel ought to be maeh' with re ferenee tei jnien* Decisiems 
and Autheirities, but. can never be whejllj'^ supe'rse eleel b>- the ni. 

All, therefore, that can be reasonably expecteel freiin a ( 'oele is, that it shemlel 
afford a Base upon which subseijuent Decisiems may be founeU'el. 

It may prevent Litigation in those Cases iu which leirmer Decisiems were con- 
flicting or obscure, but iieit further. On the contrary, until the Impeirt eif its 
Provisions has been ascertained by judicial C'emst ructiem, the immediate Effect 
of it must necessarily be, to a certain Extent, tei increase Lit.igatiem, particularly 
in a Case like the present, where the ordinary Language of tlie Law, the Import 
of which has been long fixed by Constructions, has not only not been rc'tained, 
but has been studiously avoided. 

With respect to the Code itself, the First Observation which suggests itself 
is as to the Number of new Oflfences created by it. 

Everjy Wrong may be considered either as an Injury to an Individual or to 
the Public, although it usually involves both. 

In the former Case it is termed civil ; in the latter criminal. 

(263.) Y y 4 In 
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In the former it is the Subject of Compensation ; in the latter of Punishment: 
The Law of England does not afford Redress to all Wrongs, cither public or 
private. 

It, like most other Systems of positive Law, affords no Redress for the 
Bx'oacli of moral Duties as such. 

In some Cases of Injuries of a public as well as private Nature, it affoi'ds no 
public Ile<Iress, as in the t^ase of Adultery. • , 

In niiiny Cases of private as well .as public Injury it affords no private 
Redress, but throws upon t!ie Party already suffering under the private Injury 
the additional Burden of procuring public Redress, as in the Case of all Felonies. 

Ill some Cases /if private Injury it substitutes I’urnshmeiit for Compensation, 
as in the Case of Imprisonment for Debt. 

The Consideration of these Anomalies suggests the Question, how far it would 
be desirable in any improi ed System to combiiie both Objects, by the Extension 
of Compensation to criminal Injuries, or Punishment to civil ones. 

The former Object appears to be greatly prcl’erable to the latter. 

It is obvious tliaf those Injuries which arc capable of being fully redressed by 
Compcnsatioti should not be made the Subject of Punishment. 

Chimpensation often itself operates as a Pimisbment, and may supersede tlie 
Necessity of it. 

Pimislinient (except iii the Case ol‘ I'ine, and in tliis only where it is awarded 
to the Parly injured,) can never operate ns a ( 'ompensation. 

With these Views it seems to be «h\siral)le lo extend, as far as jiracticablc, the 
O} M-ration tif ( hnnpensation, and limit tliat of PunisJiment. 

The more ancient J^aws were not ojiposed to these Principles. They admitted 
of Compensation even in the (Jase of Murder. 

d'respasses of various Kinds, from the earlitxsl, dhines to the prtrsent, have hticn 
tre.ated, at the Option of the Party, either as civil or criminal Injuries; and it has 
long been one of the Obje-cts of the Legislature at Home, and which lias l.ately 
been aceomplislu;d to a considerable Extent, to narrow tlie Operation of Iiiipri- 
sonmeut. for Didit. 

The Tendency of Civilization is to midtiply civil Rights, and by extending 
and facilitating civil Remedies to supersede, us far as practicable, the Necessity 
of criminal (hies. 

The above Views are not suggested as opposed to those containcil in the 
Code, 'hut it may fairly be (juestioned whether they arc sufiicieiitly kept in 
view in the Multitude of new Offences created by it. 

Many Injuries of a Kind which have never heretofore (at least by the Law of 
England) been made criminal, and have been considered to he sufficiently 
guarded against by civil Remedies, are not only made penal by the Code, but 
so made without any express Provision for the I^reservation of the civil Remedy, 
which without such J ’revision might be considered to be extinguished. 

Instances of this will he noticed hereafter more in detail. 

Idiere is a further Objection to all Multiplications of Offences. 

The greatest Abuses of the Law arise from the 0[>portunities which it affords 
to the Indulgence of the vindictive Passiotiii, 

'■J'liis, though not excluded from civil, is more fre«iuently to be observed in 
erihiinal Proceedings, and affords a strong Reason for not unnecessarily multi- 
plying them. 

A Code in which a hasty Word might he treated as a criminal Offence would 
l)(‘ capable of being jierverted lo the most miscliievous Uses, even among a 
People not addicted lo litigious Propensities. 

ddie Policy of the I^aw of England, in denying criminal Redress to verbal 
SlanfU'r, affords no unfavourable Specimen of its practical Wisdom. 

With resjM'ef lo the Clode itself, there is another Observation of a general 
Nature to which Attention is forcibly drawn in the Pcnisal of it. 

1 allude to the Language in whic;h it is conveyed, and more especially to the 
Del inition of Crimes contained in it. 

Considering the Habits of those to whom criminal Legislation is chiefly 
addressed, the Demand for plain Language and definite I’rt^eepts seems to be 
irresistible. 

How’ far this is supplied by the Code, with all the Assistance derived from its 
Illustrations, may be fairly questioned. 

We may not lie able to attain the Simplicity of the ancient Models. 


The 
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The Comuiandment, ** Thou shalt not steal” (although conveying the Sub- 
stance of it> and especially to those chiefly concerned in such Precepts), may 
not be capable of wholly superseding a Digest of Larceny ; but if recourse 
must be had to technical I^anguage for the Development of it (as must be 
admitted), it may be doubted whether much is gaiiu'd by the Substitution of 
the Subtleties ot the Schools, cither ancient or modc-rn, for (he occasionally 
uncouth but usually precise and significant Phraseology ol‘ the Law. 

With respect to the Illustrations of the Code, so abstract and complicated 
arc some of the Notions attempted to be conveyed by the Definitions tt) whic-h 
they are appended that it may be doubted whether (lie Legislators themselves 
w«re not indueed in the first instance to n'sort to them in 'order to ascertain 
that they understood their own Meaning, and whether they were not afterwards 
retained by them from a C Conviction tluit it was hopeless tt) expect a similar 
Degree of Intelligence from others without the same Assistance. 

The Object seems to have been to exclude jndieial Discivlion. 

But however desirable it may be (and to none more than (<> Judges) to limit 
judicial Discretion, it is in vain to attempt wholly to cxehultr it by Ih'tinitions, 
however illustrated. 

The Terms, “fraudulently,” “ unjust iy,” &c., so fre(|iien!ly resoifed to by 
the Code, obviously because no other Delinitioiis were ])ractiea|)1e, are so many 
Admissions of the Pact, and must ever render the t'odc, vilh all its Prcc^ail- 
tions, mainly dependent for its praetieal Operation iipon the Discretion of those 
by whom it is administered. 

With respect to the Pxpedi('ney of framing a fhale for tliis Country at the 
present 'Pime, if the Attempt were to b(‘ (hlayed until all the Inibrmatioii 
which theoretically might be considered desirable were obtained it could never 
be made. 

The best Justification of it seems to be found in the Xccessil y of some Sys- 
tem, the Absence of any satisfactory one, and tbc I loju-h s^ncss of constructing 
a more perfect one, except by means of successive Iniproveinents upon this. 

I’he Code itself, however, fiiriiisbcs abmulant He:iM.ns why it should not l)C 
put into operation until the whole System is <'onipleted. 

This will afford the Means of exti-ndiiig civil Rights and Kcnicdics, and may 
be found to modity or supersede many of the ])resent Provisions of it. 

I have suhjoined in a separate Paper ( A.) such (Jbservat ions as have occurred 
to me upon the Details of it. 

These, as well as tliose which 1 have already had the Ifonour of submitting, 
are made with Preedom, but not in a. hostile Spirit ; not willioiit a jir^t Sense of 
the great Diflieulty ol the Undertaking, of the Pains beslowed ii|)on 1h(' hlxccii- 
tion of it, and above all of tlie masterly Manner in nhieh the Principles eon- 
iiected with it are discussed and di'veloped in the Notes. 

I have the Honour to be, Ne. 

(Signed) II. W. Stton. 

P.S.— Since the Receipt of your L<.U.er, tlie Pourth Report of the Criminal 
l^aw Commission in P.nglantl has rt'aclied me, together with a Pani})hlef, written 
by my Priend, Mr. ^liller, of Lincoln’s Inn, “ On tbc ])rcsi-nt State of the Itaw 
“ and its Administration in England,” valuable as the Production ol' t>ijc Avho 
has long directed his Attoiitiou to the Improvenient of the Law, anil who brings 
to that Study the Advantage of an Acquuiutauec with the Laws of other 
Countries as well as those of his own. 

As each of these contain IMatter bearing directly u])on the Topics discussed 
in this Letter, 1 have taken the Liberty of subjoining Extracts from them in a 
separate Paper (B.) 

(A.) 

CODE. oaSERVATIONS. 

Sec. 7. The Wol’d “Party” denotes Col- Q. The Use of “Party” fur “ Person C The 
lection of Persona as well aa Person-s. Word “ Pat t y,” iu a legal Sense, signilias a 

Person wdio is Partj’- in a Cause or to a 
Deed, iSiC. 

It implies tho Existence of some other 
Party. 

It is a Person, of a particular Doscri])tiou. 

Z z 


( 266 .) 



( 358 ; 


Sec. 19. Property is not said to be in the 
Possession of any Party other than a Person. 


Sec. 2h Tlie Wo|;d “ Docuniont’' is not 
used to denote any Matter, except Mattta* 
the whole or Part wliertMjf is in i land- 
writing. Thc'ri‘fore a jaiut(‘(l llandl>ill ora. 
litho^raphc<l ljett(‘i’, no Part ol N.liich w;is 
meant by tlie Knt^raver to lu' taken ioi‘ 
Maniis(n'i])t, is not a l»oeiniient ; l»nt a, 
sin^l<^ Woi'd, oi‘ a ljett<*r, or si^’iiih- 

eant M.iik, if tliat Woril, better, or Mark 
be in llandvv ritiae*, or l>e meant by tli(‘ 
Maker tluireof a<iwto appear, is a i)t)cninent, 
is snnieient to makt‘ the \\ hoh^ of the 
Matter t‘oime<iLe<l theri'with a 1 >oeninent, 
ami i‘\ery Pa3*t of that Matter Part ol a 
l>».)einiu‘nt. 

Si‘e. 22. TJjc VVoi’ds valiial.>le S(H*nrity ” 
<lenote a l.)o(annent which is, or ]nir]»orts to 
he, a J>ocnineiit where! >y any legal JUght is 
ereat.ed, extended, transfnaned, restrieti'd, 
ext ingiiislii'd, or rt'h^aseiL ; oi’ wluax'by any 
Party .at'kiiowledgi's that such Party lies 
un .h‘r legal Liabilit y, (a* has not a certain 
[i‘gal IMght. 

See. oi .The Wordy “ intelligent (Jor»sent/’ 
denote a ( 'onseiit given by a. JVrson wh<» is 
not, from Youth, imaital liniM'cility, Derange- 
ment, Intoxiciatioii, or Passion, unabl(‘ to 
understand the JSataire and </onse(pieJict‘ of 
that to which lu^ gives his fNmsent. 

S<‘c. *>:>. 'J’he AVord “ Vessi-l” denotesan^' 
floiiting ^riling used for tli<* (/onvc\ am;c by 
Water of Human Deiiigs or of rrojHa t v. 

Sco. 7‘>. ?^(othing is an (Jlfeiiee b\’ rt'ason 
that it canst's, oj* that it is intiaidcd to 
cause, or that is kn<av\ ii t.(» be* like-Jy to 
e.inse, any Harm, if that Harm is so slight, 
that no kersou of ordinary Sense* and IViii- 
p<‘r would complain of sn<*h Harm 

S<‘' <sr). A]>etnient is of Two Kinds, pre*- 
\ ions Abetim-ni ami snbse(|uent Ahetmeiit. 

S7. A T’erson is said ])revious1y to 
ab<.‘t ail t>tl*em*e who ])revionsly fd>et.s tlu* 
d(ang of a Thing ^^d]iell is an Oli'eiice, jiot 
being itnder any Mise,oma‘ption, such t.liat. 
if a IN ison bt*ing under that A1 iseoneo] )tion 
dill that Thing the doijig of tliat Tiling, 
would not be an ( )ilenee. 

See. .S<j. A, by ] fitting 11 in r(‘ar of 
Death, iminees P» to burn a Stack of ( ^>rn 
bet>nging to /. Here* A is liable both to 
i]jc Ihinishment, ])rovide<i for linrning .sneli 
a Stack of (t»rii and to the, Pinii.shiiient of 
ei*imimdly jmiting 1> in fear of Death. 

Sec. hd. WluH'Vcr, being ]>r(!S(‘nt wliile 
an}" Olfenet* ])unisli:d>le with rigorous Im- 
pidsojnnent tbf* a Term of Om^ Year or 
upwards is eon unit ted, jirt'viemsly abets 
that Olfeijea* by instigating tlu' Othmde^r to 
jMWsist in the Connnissioii of tliat (Hleiice, 
shall be jninisla^d with Iinprisuiiment of 


The sole Object of this Explanation seems 
to be, to convert Theft from a Body of 
Persons into Criminal Brctich of Trust. (See 
Sec. 3(>3.) 

If so, whether it does not fall under the 
Rule jis to General Exceptions, Note B., 
page 15, viz., that it ouglit to be appended 
to tlie Rule which it is intended to modify ? 

Wliy should not Property in tlie Posses- 
sion of a Body of Persons be protected from 
Theft ? Tt is so ]>y the Law of England. 

Why should the Term “ Docuinei^/' 
which ill a popular Sense has a more 
extensive Meaning, be limited to Writing, 
whieli, with the. Ex] ilaiiation given, would 
exactly convey what is meant ? 

Why should a. Ga.zctie, a Proclaimation, 
&:c., cease to be Docuineiits ? Tliey are 
usually classed among documentary Evi- 
denc.e by the English Law. 

Whether tlie Explanation has not Refer- 
en(‘(i solely to Ihe Cdiajiter relating to 
Dlfenees ndaiiiig to Documents, ami ouglit 
not, Ihendbre, to have l>een inserted in it? 

Would not a. eaneelled Instrument be a 
“ valuable Security” under tliis Clause? 


WlH‘t]ier the Word “ Consent” does not 
iieeessarily iinjiort the Capacity of the 
Party giving it ^ 


1 )o( *s a \’<\ssel ci*ase t.o be so wluui sunk ? 

Js m.>t a Moatang Liglit a A\‘ss(*l ? 

Whether tliis niigld- not be left to the 
Discretion of tliose hy wditun the J^aw i.s to 
be a<im'nisti*i‘i*d i 

AVdiether this Clanse affords any other 
Security ? 

AVliy omit Abetment sim])ly ; viz., “ being 
]ires(‘nt at and aiiling?’ (Seethe Want of 
it, Sec. 

“ Not being under any IM lseom*e])tion.‘ 

Docs this m(‘an Ix'iiig aw’are that the Act 
is an Oni‘m*e? If so, it is ex[»fess(xl xvitli 
gn\‘d, ( )bscairity. 

If not, wdiat does it mean { (Sec also 
S(‘c. Jlh.j 

Whetla'r pnliing iii fear of Death” is 
ma<le an (.Mfenee by the Code i (See Sec. IS2.) 


Wlu'tlier being jiresent instigating, &e 
can be said to lie ]>revions Abetment ? (See 
Sec. 85.) 


either 
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either Description for a Term which may 
extend to One Fourth Part of the lon^vst 
Term provided for that Offence, or Fine, or 
both. 

Sec. 105. Whoever, knowinpr aii 

Offence has been conuiiiUe<h and knowing 
himself to be directed by Lave to In- 

formation in any Quarter c»f that Ullenre, 
subsequently abets that Oflence by inten- 
tionally omitting to give such InfoJ ination, 
shall be punished, &c. 

St^c. 142. Whoever, Ixiing a. Judge pro- 
nounces on any Question \vhi(4i conus 
before him in any Stage of a,ny Jialieial 
Proceeding a Decision wliieh lie knows to 
be unjust, shall be jiiuiished witli simple 
Imprisonment for a Term which may ex- 
tend b> Two Years, or Fine*, or both. 

See. 143. Whoever, being a Jndgt^., for any 
Purpose of Favour or Disfavour l.(» any 
Party, disobey s any Direetiou of the Law 
of Procedure, shall be ]*)unishe<l with sini])le 
Imprisonment for a Term whieli may ex- 
tend to One Year, or Fine, or both. 

Sec. 149. Whoever, being a ]>id)lic S«r- 
vant, kru>wiugly, and without any reasoiia- 
bleFxeuse, <lisob(wsany lawful Order issued 
by his oliicial Su])eTior or Sii])<‘riors for his 
Cui< lance in the L)ischarg(* of his pablic. 
Functions, or offers any intent ional 7 
to any of his oliicial Superiors, or know- 
ingly, without any reasonal)le Fxcuse, 
neglects thi‘ Diseliarge of his oiHeial Duties, 
shall be punisluMl with Fin(‘, \:c. 

»Sec. 152. Whoever abse.onds in ord(‘r to 
avoid being servc<l with a ^Sumnui)ns or 
NotiCr proce(Mling Iroin any ]»ubJic SiO'V'aiit 
oi* Body of public* Sca vanis, Ixang i*(»in]x*- 
ttuit as such ])uhljt‘ Servant ca* as sncIi 
Bod^>' to issue such Stuumoiis oi* 
shall b(‘ ])unished Avifli I ni]>i‘isonnient of 
cither Di'scriptiou, Ibr a Term wliu*h may 
extend to One M(»nth, or Fine whic h may 
extend to Fiva* liiindnMl llnpct‘.s, or both. 

Sec. 187. If any Bi-rson, by iloing any- 
thing whcrcl y commits an (Jirciuv 

under the last, preceding 1 danse,, also com- 
mits an OHeiice under any other (danse 
of tins Ctxle, the Punishinciit shall be 
cumulative*. 

iSe(\ 190. Whoever gives or fahrlcafes 
false* Evi<le‘n(M* shall, e*xe.*e*pt in tiu* (tase 
lierein-after exeejited, lx*. punishe‘<l with Im- 
prisoJime‘nl of e‘ilbei* Desea ijition for a d\'rm 
which may e*xlend to S<‘ve*n Ye*ars and nnist 
liot l)e le*ss than One* Year, and shall als<i 
be liable* to Fine*. A Person wlio fabrie-ati‘s 
false P]vide*ne‘t*, intending the*re‘by to save 
biniself frtnn C%>nvietion for an (Jllene-e, and 
not intending nor h no wing if/ to be^ liked y 
that the* false* Kvidejiee*. So fabri«‘ateel may 
cause any Injury to any edliea* Pai tv , is not 
within tiu*. Penal Pre)visiou of this (danse. 

Sec. 191. Whoever claims any Pro]x*rf/y, 
kneiwing that he has no rightful (.daiiii tosuch 
ProjK‘rty, e)r praejtisos any De*e"ei>tion touch- 
ing any llight te) an^^ Pro]x*rty, inteinling 
tluu'cby te> prevent that Property from ]>eing 
taken a Forfeii/Ure ejr in satisfaction of a 
Fine uneler a Sentence which has been pro- 
nounced, or which he knows likely to bo 

(263.) Z 


“ In any ('^^uarf e*!* " 

Q. IJnn(*ce*s.sarv — and see Sec 283, 
Sec. 411, Sec. 4(.)9. 


VVJje# is to decide what is unjust, and how 
IS the Knowledge of* it. t<» lx* ])roved V 

Q. The Policy of exjM>sing Persons in 
Dlliee to vague and vexatuuis (Criminal 
Charges t 

All T^aws of Procedure must bt* occa 
sionally dispensed AV'itli or beeonje in- 
t/olerably «>] *])ressl va*, as in the Case of 
Sickm*ss, Ae. , ajul evt‘ry l)ispensation must 
be Matter of h'avour. 

Also, Q. The Polic y (»f this Enactment t 
rSee See. I 12.) 

“ Jiisidt.’ Q. ddie (Veation ot‘ an Offence 
so imh‘finit(‘ ^ 

Q. TIh‘ M iiltitude (d new Ofleiiccs created 
by this ( d jap ter ? 


Are tin' ( fdeiieos contaLiu‘d in this tdiap- 
t(‘i* to iu‘ the only Conti‘m]>ts liai>le to 
Punishment i 

If so, ij. Wljat is to Ik* the p7‘o\ision for 
«‘id’oreing DeertK's, ( )rd(*!-s, Ac. Is anv 
Parf.>' to lx* at lihoidv to st‘t the LaAV^ .ai 
defiance Avho is AAulling to submit toa limited 
Fine a.«d Imprisonment ( 

Q. ddi(* nudviug Oflentx's cumulative* i 

Q. ddie making t/ht*m so t<> tiu* Extent 
])rc»}x).sed in this (diapter^ 


Q. Thi.s E\ee]>ti()n. 

Wh\ .shoidd a jiisf Pnnishm(‘nt he eva^led 
by fu]ajeat«*d JOvidc'uee, any more* than a 
just Demand ? ddn* Knglisli Law f]»ra(d.i- 
cally at least) treats a I )t‘fene(‘. sn]»jx>rt(*d 
by Perjury as an Aggravation of tiu* 
Otfenei*. hy dejjurl from so sound a 

Jdinei|)](‘, and surremler all the moral (Con- 
siderations so fori*i}>ly insisted on in the 
Note t 


Q, Tiu* inalving a wrongfid Claim to 
Pn)pt*r( v a Criminal Offence ? — ami set* 
Sec. IDti. 


2 


jnonounced 
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]>ronoiui< 3 ed by «a Court of JuBtice, or from 
taken in Exc^cn l ion of ii DecriHi which 
has been Tna<U\ or whioli he knows to be 
likely to be in.ule \>y a Court of Justice in a 
C^ivil Suil., shall be ]»imishe<l with lmi>risoii-. 
meiit of eillu'r J )escii])tion for a Term 
whieli may ext«‘ii<l t<j One Yeai', or Fine, or 
bot h. 

So(\ HH). Wlioever frau<lulen(ly or for ihe 
Pur] K'se of Anuoyaneo institute's any Civil 
Suit, knowing that he has no just Groiiiul 
i<^> institute such Suit., shall la* ]>unisljt‘cl 
with Tniprisoniuont of (“ithi'r i »( ion for 

a Term which may exttMid to Cne Year, or 
Fine, or both. 

See. IhJh \Vhoi‘vej* <lli‘e('l ly or imlirt'ctly 
holds out any 'J'hri'at of any Injury to any 
Person, for tia' lkir])ose of indneini^ tliat 
Ptuson to lelVain oi- desist from ins( i(,iitin<j^, 
]»ros('eutin;^‘, or clefending’ any (Jivil Suit, nu* 
frc'Ui taking any 1«\gal Step ineidcuit to cu' 
eonse([uent u[M»n sueli Institution, Proseeii- 
tion, or DefiUiee, <a' from givdng Evidcsiei' 
in a 113 " Stage' of »Iudi<fia! Pro<-ee<]ing 

Mhate\{‘i\ shall be juinislaal Avitli Tnipi’isun- 
inent of eitl H*r I )t'seri])tion lor a d’erm w Iiic'li 
ma^'ext.end t<* Two N'eais, or Fine, or bofli. 

Sec. --bl. Whot‘Vtir C(»imterfeits tlie Fifig's 
(U' llie ( !om])an 3 '’,s (Join siiall be punished 
with Imprisonment (»f I'ither Dc'seriplioii 
lor a Tc'rm which may exb'nd Ut Sevtai 
Y('ars and must not Ik* Jess than Two Years^ 
aJid shall also he liabk*- to Fine. 

See,, l!H. Whot'vei* haA'ing any eouuter- 
felt (-'uiii which is a ( \>unterfi'it of the 
King’s or the ( \>mpany’s C(»in, ajid whi<*h at 
tiie 'J'ime at which he bt‘('onie.s pos.si.‘ssed 
(d* it h(' knew t<i be a (. ^ iiinterfeit oi' the 
King’s or th<' Cojn|)any .s ( \.)in, dt'Iivers 
the same to any other, or attemjd.; (o induei' 
ai»\' other to 2 -eceiv<‘ it, with tlie Intent iuji 
tliat siieh eounterh'it C^un sliall [»ass as 
g^ nuim*. shall be punished witli lin^^rison- 
nii'iit f)f either J leseript ion fora Teini w liii*li 
11 . a\' ext end to Si*veii ^ ears an<l 7 / 0 / ss 

(Jiyt n 7 ’e'o and shall als(» Ik' liable to 

Fitie. 

See, till. Y liorVi'r is ill ] >ossessi<»ii of 
counterfeit Coin wiii^ h is a (Joiinlei-feit of 
the Jxing’ s or tie* Company’s ( ^oin, having 
ivUowui at. tin* Time when lie h(*eame pos- 
-.ossed oi‘ it that it was eoiintt'rfeit., ami in- 
teiajing or knowing it to be, likely that 
.'nneh Counb'ideit tN’in may ]>a.'-s as genuine, 
sli.ill be ]uinished xvitli Ini]irisoiiment tJ' 
eiiht*r 1 )t‘,seri])tion for a Teian whieli may 
extt’ud Sevt'ii Years ami must, not. hi* less 
tli Ui d'wo ^’ears, and shall also be liable to 
Fine. 

See. 211. Whoever iferforms on any Coin 
any Opomtion whieli diniinislies or alters 
tie ( '<mi]iosition ol‘ that Coc’n, xvitli tin' Iji- 
ten'ion t ha.t tlu' said ('oin shall ]Ka,ss as il‘ 
itsAYeiglit ha<] in»t been so iliminislu'd or 
i?s I 'om]»ositi< HI so altered, shall he jumished, 

Ao*. 

Sei*. ItiT. Wlioever, lieing in eliarge of 
any Vc'sst'l, convi'ys for Id ire. any Person 
l>y AVater in tliat Vessel wJieii that Vessel 
is in such a State oi* bo loaded as to endanger 
the Life of tdiat Person, shall lie punished, 

•Ve. ^ 


) 


Q. Tlie C/onsorpience, of such an Enoct- 
iTU'iit? Would it not he that every unsuc- 
cessful (Jivil Suit miglit be converted into 
a Cidminal Prosecution. 

Q. Whether (Josts are not a. suffieiont 
Pri'vi ntive, oi’ might not be made so ? — 
and see Sec. lj)d. 

AA^hetlier a Threat to make a Party pay 
the tkists f)f a vexatitius Suit in order to 
tleier him from institnting it sliould be 
ma<1e a Criminal Offence V 

(J. The Nnmher of vague (Jffences created 
hy this (J la use i 


Wliether (Jlfences against the King’s 
Coin do not fill nndiu* tlie same C^uisidera- 
tion as (Jll'eiiees against the British (Govern- 
ment ? See Note and see Sec. 235. 


iV wins a Pool at C<»nnTieree in which he 
lind.s a had Shilling, whiidi hi" puts into Ihe 
next Pool as liis S(;ake. 

JNlust he Ik' im]ni.soned for not less than 
Two A'eaj's y 


A gets possession of counterfeit Coin 
with a view to deslr»)y ii, knowing it to be 
liki l^^ that sncli g^unit erfeit (Join may pass 
as genuine if left in tlie Possession from 
XV Inch he, takes it.. Must he In' imprisoned 
for not le.ss tlian Two Yi'ars y — an«d s(‘o 
See. 213. 


1 )lmiiilshi's till' AAb'iglits, tfcc. or alters tlie 
(Jom])osition, *Yc. 

Q .Jni]»ai]*s the Value, Scc/i (See Sec. 247.) 


Q. Where Damage occurs in the Voyage ? 


Sec. 280. 



( 961 ) 


Sec. 280. Wlioever, with the Intention 
of wounding the Feelings or insulting the 
Religion of any Person, coinmits any Tres- 
pass on any Place of Sepnllure, oilers any 
Indignity to any Human Corpse, or causes 
any J>isturbanco to any Assemldy assembled 
for the Perforinanee of Ftnu'ral ( /i'rt‘mfmit\s, 
shall be punished with Jni])risonment of 
either Description for a Tenn wdiich may 
extend to One Year, or Fine, or both. 

Sec. 29i). Voluntary culpable Homicide 

is voluntary cuJy)able llomieide in I )eleii(!e,'* 
wliich is comjJiitte<l by causing Death midc^r 
snob Circumstance's that such clausing <if 
Dciath 'iroufd he 'no Offence if the Ibglit of 
private Deftmee. extoieled t(» volnntar 3 ^ 
cansing of Dc'ath in Cast's of Assault/ not 
hilling undt'r any of th(^. T)t'scrij»lions enu- 
merati'd in CJJausc 7f>, oi* in Ceases of 1'li<‘t‘t, 
Miscliief, or Criminal Trespass not 1‘aJling 
under any of tlu' Descriptions emumerated 
in ( Uause 79. 

Sec. 80o. If the Act or illegal Omission 
whert'by Death is causc^ll ifi the Manner 
described in the last jirc'cc'diiig ( Uaust* b(', 
apart from the Circumsi/anet' of its having 
t^iusc'tl Death, an Otfence of her ihan. ihe 
O/fence defiiu'd in (Jhiiise '127, or an Att('m])t 
to commit an Otfence, tin* Otlemler sliall 1)0 
liabh', to the Punislinient of tlu' ( Itlence so 
commiiietl or atlit'injd-tMl, in a<ldiiion to tlie 
Puiiishnuiiit providc'd by the last prciceding 
Clause. 

See. M2 5. Whoever wrongfully confines 
any Person for Ten Days or mon* shall be 
punished with Tmprisoiimt'ut of c'itber I )e- 
seri])tiou for a Term wliicli may c'xtc'nd to 
Threes ^^'ars, in addition to I'liree I)a^^s tor 
evtay Day ot* sik'Ii wroiigl'nl ( ^)iilim‘Tm‘nt, 
and must not b<' less than Six JMonths, in 
addition to Om^ Da y for c‘\'ery Da y of sucli 
wrongful C^)utimauent, and shall also be 
liable' to Fine. 

Sec. 3M9. A Person is said to use Force 
to another if be causes ^lotion <n* fdiangt^ 
of Motion to tliat other, or if Ju' caus(‘sto any 
Substance sucli Motion or (/liange of Motion 
or Cessation of Motion as ln’ings that Sub- 
stance into contact with any Part of tb.at 
other’s IJody, or with anything Avliicli tJi;tt 
other is wearing or carrying, or with a,ny- 
thing so sitnati'd that such Contact a fleets 
that other’s Sense of Feeding, provieh'd that 
the Person (tausing the Motion, or Change* 
of Motion, or C.V'ssation of Motion, ca,uses 
that Motion, Cliaiige of IMotion, or (Vssa- 
tion of Motion in One of the Three Ways 
h('rein-af ti 'r di\seri 1 )ed. 

First — Py lus own bodil 3 ^ Poww. 

Sec^ondl^" — Py disj losing nuy Substaiiee 
in such a Mannc^r that the Motion, or Change* 
or Cessation of Motion, lakes place* without 
any further Act on his Part, or on the Part 
of any other Pearson. 

Thirdly — By inducing any Animal to 
move, to change its Motion, or to cease to 
move. 

Sec. 318. Whoever assaults any Person, 
meaning thereby to dhhonoiir that Person, 
otherwise than on grave and sudden Pro- 
vocation given by that Person, shall bo 
punished with Imj^risonment of either De- 
(263.) Z 


Wheilier Marriage Ceremonies do not 
eqinilly requii e to be protected ? 


Would be no Oflence if” Does this mean 
would uot be justifu*<t ly the Right of 
l.)t‘fence of the Pod^' fSec^ 7t‘») or of Pr<>' 
jH'rty (Si'c. 79) ? 

Q. Uetining a (JriminnJ Cffence liylh h i- 
euee to an 1 l^ jiotliesis as to oilier t)firu(***s " 


“Other than the ( )trenee deliiu'd.” 

Q. i)eliuiiig an Otfonce by Referenei' to 
another ; not- sj)t‘eifie;dJ\', but as t'ontaiiM'd 
ilia suhserjiu'iit Se(dioii of tlu* (Jode V 


Q. Petal iat/ory Pnnisbment. Relitpic'- <>1 
Barbarism, liavi' alwaA^s tlu* A jipLiircnce 
of A’iiHlicli veoess. an<l s(*(‘ Sc'c 33th 3.37 


33ie Th'finition of Foret*, 
y. \A3n'tlu‘r not better omit led < 

(J. W'Ih'I Ik'i- t h(' Mt'aniog ef actual Force 
miglil. in>t bt' left to (^^m^noll Sense, ;uh1 
('onsti uel i vt* Foret' only th'lined ^ 

33n' ]>rt'-'ent. l)etinition st't'Uis to be Ix'ttt'r 
snitetl to a ’Preatist' on J> 3 uianiics than a 
( ^ M le < >f J^a \v. 


“ Dishonour.' ’ Q. The Use of so vagiu* a 
Term in a C^riminal ( Vide ? 


z 3 


script ion 
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scription for a Term wliicli may extend to 
Two Years, or Fine, or both. 

Sec. 3G3. Whoever, intending to take 
fraudulently anything which is Property, 
and whieli is not attached to the Earth, out 
of the Possession of any Permiiy without 
that P('rson’s Consent, moves tltai Thivy in 
or<leJ* tf> such taking, is said to coininit 

(W.) A and Z are joint Proprietors of 
a Horsi\ A tak(is the Horse out of Z^a 
Possession, iiiteiidi/ig to use it for a Time. 
A has not connnitted Tlieft. But if A takes 
the Horse fraudulently out of Z’s Posses- 
sion, intending to carry it away alt(^geth(^r, 
or to sell it, and a]>]>ro])riate the whole 
Price, A c<^inniits Theft. 

Sec. 3S(;. Whoever, being intrusted with 
the keeping of any Pro]>ei*ty or wntli iuiy 
Dominion over any Properly, and intend- 
ing fraudult'ntly to cause, wrfuigbd Loss or 
Tlisk of wrongful Loss to an^' Pai'ty for 
whom he is in trust, <lisobeys any l)irection 
of Law 2 >reseribing the IModt' in wliieh such 
Trust is to be discharged, or \dolates any 
h'gal Conlra(‘t., ex]>ress or implied, wliitih 
h(‘ has ma<l<^ touching tin* 1 )ischa.rge of such 
Trust, witli any Party from whom such 
Trust was deri v^ed, is said to commit Crimi- 
“ nal Brt^aiL of Trust.*’ 

See. WJioever, by intentionally de- 

<*(‘iving any Person, frandiihuilly iiidu(M.‘s tlie 
Person so dee(uved to delivir any Pro]>(uty 
to a n y or i o consent tliat any Person 

sliall ri'lain any Property, or to atli\ a Seal 
to any Substance, or to m.ake, alter, or 
destroy ih<^ whole* or any Part, of any J )oeu- 
ment. wliic'h is or ]>urjioj-ts t/O be a valuable 
Seeuritv, is said to ‘"cheat.” 

fe) A inttaitioiially deceives Z into a Be- 
lii'f that A means to rej)ay an^’^ Moiuy that 
Z may lend to liini, a in I ilauvly fraudu- 
lentl> induces Z to leiul him ^loney. A 
elieats. 

(h ) A i n tenti ( mal ly < 1 1 *co i v es Z i n to ; i B<'- 
lu*f that. A im‘aiis to deliver to Z a <-i‘rtaiii 
Quantity of Indigo l*laiit, ami tlH‘r<*by 
framluhmtly iiiduct;s Z t.o a<lvaTice Money. 
A elu*ats. 

(i) /V int.entiojial ly dee(dv(\s Z iiiL) a B(!- 
lief that A has ]M‘rff)rfned As i*art of a 
Contract ma<l<' with Z, and tli(M-e])\' IVamlu- 
lentl>' indiiei\s Z to jiay Abme>\ A elu*a(.s. 

(k) A, by exaggerating tie* K\e(‘llenee of 
an Arti<d(‘ on Sah*, inteuitiojially de(‘ei\ t*s Z, 
and indMe(\s Z to l»My, and j);iy for that 
Article. Here A lias, by inbui l/iona I ly <le- 
eeiving Z, imlue<*<l Z t(» <leliver np Pi*i»periy.' 
The (^)\U‘sti<ai wlH‘ther A lias elu^ated will 
depend on tin* C^)u(‘stion whetht‘r la* aeUal 
franduleiitly, that is Io say, whether he. in- 
tended to (tause wrongful Cain to himself 
by nu‘ans of wrongliil Loss to Z. If tlie 
Tieception ])ra(*tised by A W(*re such that A 
*has, notwit hstanding llu* J )i*ee]>t ion, a legal 
liight to the l’ric(‘ as soiui as it lias bemi 
delivercMl to him b\ Z, no Gain which the 
Law prommne.es t«» bi* wrongful has been 
inteiiided. A thm-efon* has not ueted frau- 
dulently, and has Hot chcNited. But if tlie 
Deception practised by A were such that 
Z has ajlegal KigJit to have back the Price 


Definition of Theft. 

Q. The Atteini^t to incorporate all the 
Subtleties of the English Law of Larceny 
in a single Definition “ moves that Thing ?” 

Q. The Adoption of that Part of the Law 
of England which convicts the Attempt to 
commit a Theft into constructive Theft ? 

By the English Law Theft cannot be com- 
mitted by a joint Proprietor. 


Q. The Expediency of multiplying Of- 
fenet‘S to the K.\tent that they would be 
created by this Clauses ? 

The ElVect of it would be to convert a 
large Portion of w'hat has hitherto been 
eipiitable Jurisdiction into criminal. 

it was the Mixture of equitable and cri- 
minal Jurisdiction that led to the Abolition 
of tht‘ Star CUiainber. 


“Any Person.’’ Q. To himself or io any 
other Person 


Q. Tilt* (Nunorsjnn of so many Civil 
Jiijiiries into Criminal Offences, and this 
without any Ucservaiion of the Civil 
lleniedy V 


IL re the (.^'iminaliby' of the Act is made 
to depend n])fm tliti Meaning of Fraud ; the 
Meaning of Fraud is ma<le to (hpend on tlie 
Meaning of Wiong ; and the Aleaning of 
Wrong is made to depend on the Decision 
of a CJivil Tribunal. 


wliich 
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which he haa paid, there is wrongful Loss 
and wrongful Gain, ai^ if A intended to 
cause such wrongfol Loss and wrongful 
Gain he has acted fraudulently, and has 
cheated. 

Sec. 399. (c) A, having insured a Ship, 
voluntarily causes the same to be cast away, 
with the Intention of causing wrongful Loss 
to the Undeiwriters. A has committed M is- 
chief, 

(f ) A causes a Ship to bo cast away, in- 
tending thereby to cause wrongful Loss to 
Z, who has lent Money on Bottomry on the 
Ship. A has committed Mischief 

Sec. 404. Whoever commits Mischief, in- 
tending thereby to enhaiKio the Vnlue of 
aiiy Article, or directly or indirectly to 
affect the Event of jftiy Competition, so as 
to cause Gain to any Person, shall be ])u- 
nished with ImprisonineTit of either Descrip- 
tion for .a Term which may extend to Two 
Years, or Pine, or botli. 

Sec. 418. Whoever exercisesany Dominion 
over any Property, not having a ](‘gal Ttiglit, 
independent of tlie (Jonstnit of any otlun* 
Party, to exercise such Doiiiiriion, ajid not 
having the (Jonsent, exjiress or implit^d, of 
any Party legally entitled to giv('. a (’on- 
scut Avhieli would authorize the Exercise 
of such Dominion, is said to “trespass/’ 

(a) A walks into a Building, &c. 

(b) A go(^s across Z's h'iehl, tVe. 

(c) A takes up a Book belonging to Z, 

(d) A tlu’ows Kub])ish into Z’s Garden, 

^klC. 

(ci) A climbs up behind Z’s Carriage, ire. 

(f) A g(K‘s itito Z’s Field, i:c. 

Sec, 420. \VlH»ev(‘r commits Criminal 
Tresj)a.ss by entering or remaining in any 
Buibling, Tent, or V^si l use<l as a iliimaii 
Dwelling, or any Building used as a. Places 
for Worship, or as a Idace f »r tlu* (’ustody 
of Projxu’ty, is said to coiiimit Douse 
Trespass. 

See. 4il. A Person is said to commit 
Forgery, who. ire. ^ or, seeomlly, liav ing 
engaged to make any Document by the 
Authority and according U) the. Direcrlion 
of an oilier, voluntavily omits to instu-t 
therein anything which he is dire.cted by 
that other to insert therein, intending tliai 
it may he believt‘d in any Qaaricr that the 
Document is made according to that other s 
Di rection. 

Sec. 4(10. fiVtay Man wlio by T)ec(*it 
causes any Woman who is jiot lawfully 
married to him according to th(» Law of 
Marriage under whit'h she lives to luOieve 
tliat she is lawfully inarrit (1 to liim accord- 
ing to that Law, ami to coliabit with him 
in that Belief, shall be jiunished with Tm- 
prisonment of I'ither Description for a Term 
which may ext end to Fourteen Years and 
must not 1)0 less than Two Years, and shall 
also be liable to Fine. 

Sec. 479. Whoever defames another shall 
bo pimishe<l, &c. 


z 


) 


Mischief.'" By the English Law, these 
are Capital Offences, whei'e Life is endan- 
gered. 


A, a. Collector, liaving a duplicate Spe- 
cimen, destroys it in order t-o eiiliaiiee the 
V^ilue of the remaining One. 

Is lie to be jiunished ? 


Q. Whether in any of the (.^ases j)Ut Domi- 
nion can ha j)rop(U‘ly sai<l to }>e exercised ^ 


(J. The »Sej)aration of Mouse Trespasses 
from Tiieft, which in so large a Majority t»f 
Cases is the sole Object of them '' 


“ Voluntarily.” 
(f Wilfidly < 


A, believing his former Wife to be dead, 
marries B. He afterwanls dis(‘overs that 
she IS alive, but eoiieeals the Fact from B. 

Must lie ]»e iinjirisoiKMl foi* not less than 
Two Years V — and set' Sec. 4(i7 


Q, Whether verbal Slande^r shoidd U 
made criminal ? 

Q, The Policy of multijilying Odenee.s ui 
a petty ami vexatious kind, and anion a 
litigious People ? 

z t Sec. 4v'^l 
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Sea 481. Wherever Defiftnation is coitt- First sells, or,*' &a 
mitted by means of any printed or engraved Q, When Work |irat advertised for Sale 
Substance, whoever first sells or offers fbr at difibrent Places lit the same Time ? 

Sale that printed or engraved Substance 
shall be juiuislied with simple Imprison- 
ment for a 'Perm which may extend to Two 
Years, or Fine, or both. 

' The above Observations have been suggested by a cursory Perusal of the Code. Their 
obvious Deficiencies will perliaj^s find some Excuse in the limited Portion of Time and 
Attention which could be devoted to them. 


(B.) 

Exti'act from Mr. Miller’s Pam})lilet. 

Tliough it appears to me that the Preparation of any thing a])j)roaehing to a Code for this 
Country (Englandj is equally impracticable and iuexpeilu?nt, I cannot join in that unlimited 
R(‘])robation of* Codes of J^aw which has sometimes beoji exju-essedi^ So far as I have had 
OpjM>rtunity of judging of tlie.ir Contt^iits or O]>eration, the Jinjnessioii made upon my 
Mind is rather favourable than otlierwise. That C'otles cannot l)e made to supersede all 
old Law Agthoriticis, or lay down s]>eciiic Rules fur the Determiiiati« »n of every occurring 
Case, estaijlislies no valid Charge against tlann. This no System of Law ever did, or can 
be ex])ected to do. However judicious or ample its Provisions may be, they cannot 
do more than lay dowm certain Ruh\s or Maxims as Landmarks which Judges in their 
Debaitiiiiaiion.s are }>oun<l to follow. Tliis Object tliey seem iii most Instances to a 
iM.)nsidcra]>le Degree to liave attained ; for wlia, lever Jllrrors anti lm]>crfectioijs may attach 
to tluim, 1 recollect no Euroj)eaii State in which tlie Introduction ol‘ a Code has been 
pronounced upon com])eteut Authinaty to be upon the whole prejutlicial. Had it been 
dt'omed so in Russia-, Holland, Relgium, and the States of Italy, where the French 
Code was forcibly iniposeil ujKm the People, we s)H)uld have exp(cte<l to Hud it 
indignantly rejeettid as soon as that Force was withdrawn. No such Step wfis taken 
in any of those Countries. The received Co<1e w\as modifital, it is true, in conformity 
w^ilh the Genius, peculiar J nslltutions, and ])olitical Cliaracter of each se])arato State ; but 
it has everywhere bee n retained, apparently n(»t bc^cause a Return to the old Order 
of Tilings w^as imjiracticable, but because the new had been found convenient ' And 
satisfactory to the Body of ihe Peoi>le. 

Miller on the present unsettled Govdition of the Law and dts 
Adrniaisiration. London, 1839. pp. 33,34. 

ExtjiA( T from tlie Fc/i ;:tii Ri roirr of the EN<n.isn Cjumixaj. Law" Commtssj oners. 

We have studicuislj'’ endeavoured to expre.ss the Definitions of Grilles, ?uk1 the Rules con- 
nected witli them, in the most siiiijilc and intelligible Language. The Terms used to define 
Gffenet'S ought to be as nearly as possible in conformity to tlaar obvious and popular Sense, 
and should not be invcdvtMl in any artificial Meaning. Technical Tt^rms on legal Subjects are 
the con volitional Dialect of the Profession of the Law. When the M embcTs of that Profession 
alone art! adtlresst^d, as in IVxt Books, or practical Treatist^s on the l..aw', the Use of such 
Phraseology is convenient and necessary ; but its Us<! is maniiestly improjier in declaring 
to all Classes of Society the Rules which they are bound to c)I»ey at tlie Ptu’il of Punish- 
ment. On the other han<l, the Employment of Terms which have an ordinary and well- 
understood Signification in a technical or constructive Sense, differing from ihcii* jKipular 
Meaning, is far more objectionable tliaii the Use of Terms of Art to wliichjuo popular 
Meaning is attached. In the latter Case, the Law may be a dea<i Letter to all those who 
(^anuot understami its Meaning ; in the forim^r, the Law will not guide or direct, but in 
life other it will jiositively mislead. (See Report, p. XTT.-XllI.) 

It has appeared to us, therefore, that Sim ]»licity of Expression, and the Rejection, as far 
as possible, of figurative or technical Tjauguage, are of the greatest Moment in the Compo- 
sition of a Digest of Criminal Law. Elegance of Diction must be regarded as a Matter 
of irdiTior Importance in the Declaration of abstract Projiositions and Rules; and wo 
liiive not hesitated to use plain and even homely Language in our Articles, where a neater 
Consti iici iori of tlie. Sentence and more refineil Expressions would not have contained so 
cffeeiiialiy the Meaning of the Law."*" (See Ri'port, p. XIII.) 

We are, fully aware, as we have already intimated, the Attempt to describe all the 
minuie. Variations and Combinations of Facts wiiich compose Crimes with metaphysical 
Exactness is visionary and absurd ; but wc conceive it to bo quite possible, by mwns of 
• corn et l)<!finitions and subsidiary Rules, to give to written Laws sucrh an Approximation 
to (k^rtaiiity as may facilitate the jiractical Administration of Justice, and at all events 
introduce an Improvement upon a System so vague and indefinite a.s the present Common 

♦ Note. — In legihus, non lam stylus et descriptio qiioiu auctor itas, spcctanda est alias videri 
possit imjutiiiiodi opisi^ scUolasticam potius quidam et methodus, quam corpus legum iinperantium. 
Bacuiiflle Augmeutis, lib. Vllb c. 3. (De iNovis Digestis Leguiu> Aph. 62 } 
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Law of England reepiwting Crimes and Punishments. In order to remove the Uncer- 
tainty intrt>daoed into our Law by the various Causes to which we have above alluded, 
we have carefully endeavoured to reconcile tlie Definitions of Common Law Crimes with 
the various modern Decisions by which their Natui’e and Qualities liave been ascertained, 
and by such De&iitions (including, ot course, all sujjpletory llules,) to insure, as far as 
possible, the simple and concise Expression of everything essential to the Construction 
of each Offence. Still, whatever Pains may be taken to render a Digest of the Law 
perfect, much must necessarily be left to Judiciial Tntei7>retatioii. A Digest or Code does 
not undertake to decide with Certainty every supj>osal>le Case. It cstahlislies directory 
Principles; it defines much that was before imleiinite; it su])plies liiij>erfections and 
removes Inconsistencies ; it effects, upon S^^stein, and airnultaiieousJy with respect to the 
whole Law, that which a Variety of Statutes has at diflereiit Pt'riods attempted to efiect 
with rCvSpect to particular Parts of the Law. i>ut it can uciver suj)ersr:‘de tlie Ntutessity 
for Judicial Construction, wliich, rightly understood and applied within certain Limits, 
is not only necessary but beneficial.'*^ 

We have not thought it expeiiicjit t<» illustrate the abstract Rules and Propositions 
in the Digest by particular Cases or K\ainj)U‘.s, exce]»ting in the few Instances where sucli 
Illustrations were fimiid already moulde*! Ruh‘s, and therefore forming Pjirt of 

the existing Law. It ap[>ears to us that if an Example falls clearly witlun the Terms 
of the Rule, it is useless as au llliistratiou, bestause the Rule is explicit without it ; if on 
the other hand, the Example borders upon tlei Verge of l.he Rule, or does not fall clearly 
within its Terms, it cither renders the Rule doubtful, or the Exam]>le itself constitutes 
the Law, and the Rule ben^omes dependent upon it. Tn a,noU»er Point of View, Illustra- 
tions supplied l)y particular liLstauces ought not, we think, to form Part of the Law. An 
Illustration cannot, as is already observed, be of any Use as a Law except to remove 
some Doubt which would otherwise occur as t<i the pro])er A})]>lication of the. Law to the 
Case |>roposed, or to that and others of a similar Kind. Rut this very Necessity proves 
the Law to be iinjicrfect, and shows the Framer oi’ the I^aw to liavt^ been aware of an 
Imperfection wliich ought to have been remedied by using Terms whiidi either plainly 
excluded or included the propose.d Predieanu'iit. Laws must frv(|uenily be ambiguiius in 
their Application, because it is impossL)>U‘. to forese(^ all the various Combinations 
of Circum stall cos to which it may be necessary to ap])ly tlu ni ; but it Wiudd argue gro»at 
Negligence not to us<'/ Terms which shouhl clearly comprehend a Case, nrvt oidy within 
the Knowledge of the Law Maker, but even suggestiul by him. ()See Report, p. XV.- 
XVI.) 

I cannot conclude, these Extracts without strongly recommending a Revision of the 
Code, with a view to the Suggestions C(nitained in tlie Re])ort. 

The Soundness of its Views as to the Limitation of Criminal t^ffence.s, the Plainness of 
its Language, and the Clearness of its Definitions, (making due Allowance for the Diffi- 
culty of the Subject,) render it, if not a Model to be implicitly followed, One that cannot 
be safely lost sight of in framing a System based upon the Law of England. 


No. 100. 

John Cochuane Esq- to Fuedertck James Hallidav Esq. 

Sir, Calcutta, 9th July 18;i8. 

, In compliance with the Wishes of Government, I beg leave to transmit, in 

the Form of a Letter to his Honour the Vice President in Council, tnc 

Observations I have prepared on the Seven first Chapters of the proposed 

Penal Code. t 

i have, &c. # 

(Signed) John Cochuane, 

Standing Counsel to the East India Company. 


John Cochrane Esq- to the Honourable the Vice President in Council at 

Fort William in Bengal. 

Honourable Sir, Calcutta, 7lh July 1838. 

Passing over the ‘‘ Cieneral Explanations,’' I eomc to unquestionably the 
most important Chapter in tlie Code, the one on ‘‘Punishments,” and I candidly 
confess that I am startled at the Provisions contained in it. 

It is a Chapter that over-rides the whole Work ; and as I think many of its 
Enactments impolitic and unjust, let me, in order to clear my Way, pass over 


• Note.— The Province and proper Limits of Judicial Construction were clearly coniprehend€Hl by 
Lord Bacon vhen he propounded, on the one hand, the Maxim, “ Cum receditur’^H HterA judex transit 
in iegtslatorem/’ and op the other, ^^Pessima tyrannis cat lex inequalcs.’* Te AugmentU, lib. VI 
c, 3. (Exempla Antithdnruiii; 46.) 
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without Comment the 40th^ 4l8t, and 4^. Apl^uaea. The 43d and 44th the 
Framers of this Code cannot and do not imagine will escape Eaaihination. 
These, Sir, are Clauses of the utmost Importance, and vitally affect tl^e Interests 
of the Community and the Honour of the Government. 

Before, Sir, I proceed to any minute Examination of the Policy or the J us- 
tice of maintaining them, let me see how these Clauses affect the general Mass 
of Society. 

First, by the 43d Clause an- European, or “ one not both of Asiatic Birth 
“ and Asiatic Blood,” may, on Punishments ranging from Seven Years to 
upwards, .be transportefl for any Time within the Period of such Imprisonment 
(if the CJovennnenl exercise, such Power within Two Years after Sentence), 
and in addition to suc-h, for the Purpose of Commutation, be banished for Life 
from the Territories of the East India Company: 

Whereas on Punishments ranging from Seven Years to upwards the Native 
can be imprisoned alone. 

By the 44th Cnause Europeans, or the Persons I speak of, may, if the 
Punishments affixed range from Two to beyond I'wo Years of either Imprison- 
ment, be liable, not only to Banishment for Life, but to nearly One Third of 
the Amount of Imprisonment into the Uargahr : 

Whereas the Native is liable, on Punishments ranging from Two to beyond 
Two Years, to Imprisonment alone. 

But let me proceed still further, and see in what Position the European, or 
the Persons I speak of‘, will be place<l, where the Punishment affixed to a Crime 
extends to One Year. If the tlourt act under the IJth Clause, the Offenders 
will be brought under the dirt;ct Operation of the 44th tJlause, and Banishment 
for Life with nearly One Third of the Imprisonment may be inflicted upon 
them : 

Whereas the Native is liable to One Year’s Imprisonment alone. 

In nearly all the Instances I have above given, it will be found that unlimited 
Fine is applicable cumulatively to both Natives and Europeans. 

And now, Sir, befoio 1 proceed, I make; my humble but my solemn Protest 
against such Enactments. 

I hav(^ placed them as they affect the different Orders of Society in detail 
before you. 

I have not chosttn to select Crimes coming under the C!hapters of Mischief, 
Hurt, Abetment, and others, in order to place them in Juxta-position, and to 
render such Enactment s by t..'ontrast ridiculous. The Task woulrf have been easy. 
It is not my Object to treat such serious Clauses with Derision, but to appeal 
to the Understanding of those who conduct the Government. 

And first. Sir, let me ask why such terrible Enactments should be proposed? 
For what adequate Keason degrade the European Inhabitants, or those to whom 
these Clauses apply, in the Eyes of the Public? Be assured, Sii*, that such 
Provisions will induce (..onsiapiences the most serious to tlie Stability of the 
Gpvernineut. Indeed, I know nothing so calculated to injure British Rule as^ 
Enactment s such as these. They wall excite Feelings of the worst Kind against 
the Go\’crnm<'nt, in the Minds of those most likely to influence the Opinions 
of others. 

“ 'I'o my View, Sir, such Enactments are wdiolly unjustifiable ; and if anything 
could possibly justify them, such .Justification would in itself be the bitterest 
Satire alike upon the Legislature of our own as on the Government of this 
Land that could possibly be pronounced. 

But, Sir, if Considerations such as these which impress themselves on my 
Mintl, and which appear to me to be founded on Reasons most obvious, find 
no Support in the Opinions of some, let me try whether other Argninents be 
not available ; and first, Sj)’, it seems to me, that the Authority of the Laws 
is best supported by the Decisions of the ordinary Tribunals, and that any 
Interterencc, if I may so express myself, on the Part of Government, is not 
only impolitic but unjust. In no Instance that I know of, has it ever been the 
Practice to vest in any Government Avhich deserved Respect a Power of super- 
adding Punishments to those affixed by Courts of Justice. 

It is a wise Maxim, that the Government should reserve to itself all Matters 
of Favour, and leave to the Magistrates the executing the Rigour of the Laws. 
But ihe varying Decisions pronounced by Judicial Tribunals, at the Will of 
the Executive, appears to me to have a necessary Tendency to lessen Respect 
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for flbeimiielves, and to diminish that Reverence which should ever be 

pyesei^d Jbi* the IJecisions of Courts of Judicatiue. 

Indeed, Sir, I have ever deemed it a Maxim in Legislation, and a Principle 
of th6 utmost Importance, to keep the judicial and executive Parts of the 
Govermnent essentially distinct. 

Not to do so is to run counter to every Principle which the wisest and liest 
of Men have uniformly maintained. 

It is no Answer to the Objections 1 have above urged, that a Power so vested 
ita the Government is not likely to lie abused. It is the Nature, I affirm, of 
tmlimited Power, to abuse itself ; and Human Laws arc intended, not to trust 
Men with Power which possibly they may not abuse, but to gviard against the 
Possibility of their abusing it. 

But, Sir, independently of the Impropriety of vesting in the Ciovennnent a 
Power of superadding Pimislmients to those inflicted by the Tribunals of the 
Land, the Provisions in the Sections 43 and 44 appear to me objectionable, on 
the Ground of the Severity of the Provisions contained in them. 

From the very FoundaVitin of the Right of punishing, and from the lawful 
End of inflicting Penalties, arises the Necessity of keeping them within just 
Bounds ; but these Pi'ov'isions appear only intended to create a Rule of 
Terror. 

I have always. Sir, understood it to be a Fact, which Kxperience has most 
fully established, and which is recognized by ci’ery Government, that undut* 
Severity of Punishment runs counter to its End. 

But, Sir, it has been attempted by the Framers of this (!ode to maintain, that 
the Pimishments of Natives and Europeans are not unc(]ual. On this Point, 
the Contrast I hai’c shenvn hel.ween their respective Punishments in the pre- 
liminary Obseri'ations on this Chapter appears to me to preclude Argument, 
unless Men maintain that Imprisonment and Banishment are convertible 
Terms. 

But, Sir, the ( ■ommissioners are persuaded that Clauses such as the 43d and 
44th arc alike recpiired by “ Policy and Humanity;” and if the Insertion of 
such Clauses arose from a Desire to ])roteet the Native Inhabitants from 
Injuries by Europeans, that Desire in itself woidd be honourable, whatever 
Doubts ma^' be entertained as to tlu' Propriety ol‘ the Eiiuctmt'nts themselves. 

I am far, very far. Sir, from denying that. Instances may be produced of 
Cruelty and Oppression on the Part of Europeans to the Native Irdiabitants ; 
but the Impunity of such arises more from a bad Administration of the Law 
than from any Want of Law to restrain them. 'Phis at. least is the Impression 
created in my Mind by Thirteen Years Residence in India. How far, Sir, 
vindicating public Justice on the Spot where the Chime is committed may in 
all Cases be carried into effect is a Matter deserving of the highest C'onsi- 
deration. This, Sir, is foreign to my present Objections ; but I shall consider 
the Subject in my future C)bscrvations. 

It is. Sir, the same ])raiseworthy Desire which has rendered the C/ommis- 
sioners anxious to guard, by what appear to me feaH'ully severe Piaialties, 
against the Influx into India of “ Europeans of lawless Habits and blasted 
“ Character an Evil they appear to dej)recate as pregnant with Consequences 
most injurious to the Safety of the Government. 

But let me. Sir, consider this Matter a little more .attentively, and perhaps 
it may be found that the Commissioners are providing against an Evil whieh 
has no Existenee but in their Imaginations. 

And first. Sir, let me sec what Field British India holds out to the Men they 
speak of as Men “of lawless and blasted (vharaeter.” 

With regard. Sir, to the mere Ivabourcr of the Soil, the agricultural working 
Labourer of England w'ould find no Place in British India but his Grave. 
Colonization, at least in the Way that the uninformed Mass of my Countrymen 
view it, is impossible. It is not a Means of taking off’ to any Extent the 
surplus Population of agricultural Ijabourcrs. The Cffimate prevents it. The 
Wages of Labour prevent it. Docs the Fact justily this last Gbservation ? 
The Native of Bengal supports himself, his Wife, his Children, and perhaps 
an aged Parent, on 2 Rupees a Month, a Sum equal to about Four English 
Shillings. 

What other Class of Men would find Employnnent here ? The working 
ManufacturefB «f IMgland ? The Looms of Manchester and Glasgow have 
(263.) 3 A 2 driven 
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driven even the Indian Workmen from the Field;' they are nnderaoiid by 
British Manufacture. 

Where, then, shall we look for the Men of ** lawless and blasted Characters ” 
they speak of? They find no Place in honourable Employment. The few 
who find their Way to British India die in the Streets of the great Cities ; and 
the only Field which India opens is to the Man of Capital. Do Provisions such 
as those contained in the ^.'Jd and 44th Clauses hola out any Encouragement 
for such Men to settle here? It is no light Matter, on the Commission of any 
Crime, which the wisest and best of Men from the Infirmity of Human 
Nature may fall into, to be* liable to Ct)nfiscation of Property, — to Banisliment 
or Transportation for Life, — at the Will of the ICxecutive. 

Do not. Sir, such Provisions indir<!Clly strike a Blow at the Slst and 82d 
Sections of the Charter Act, which give Permission to all, under certain 
Restrictions, to reside in India? 

This Observation, Sir, will not appear too refined, if the Nature of the Laws 
under which a Man intrusts his Property and Liberty find any Place in his 
Consideration. 

If these and other Clauses in this Code w'cre penned with the Intention of 
preventing the Resort of Europeans under the Sections last noticed, beyond all 
Doubt such Intention would itself be ilh'gal. 

But Enactments, Sir, sucli as those 1 am now comnienling upon, are sup* 
ported, not otdy on the Grounds of .Justice and Humanity, but on Considera- 
tioJis connected with the (Character of Government. We- arc told “ that the 
“ Vices of such Men reflect upon their Rulers, and that the national CJliaracter 
“ will be lowere<l by the frequent Exliibition of Englishmen jilaced in degrading 
“ Situations, and stigmafizecl by Courts of .lustic'c.” 'Phese, Sir, are Assertions 
singular enough in themselves, even if' tliey. diil not draw largely on the Cre- 
dulity of Mankind. Their Vices reflecting on Government! I can well 
imagine, Sir, that if Impunity were secured to the European in the Commission 
of Crime, that such Impunity would reflect alike upon the Honour and Cha- 
racter of the Government ; but it is even more than Boldness for Men to 
affirm, that when Englishmen are punished by the Authority of the Law that 
such Punishments will reflect upon the Character of the* Government which 
carries into execution and vindicates the Authority of jiublic .Justice. 

T have ever. Sir, considered it a 'Pruth, founded on the plainest Dictates of 
Reason and Reflection, that the higher the Criminal stood in the State the 
more Honour was due to the (lovcrnmcnt that rcndertal him amenable to the 
Laws. But, Sir, let me consider whether Banishment in itself, as a public 
Exampl(‘, be more efficacious than Imprisonment. 

In the first Case the Criminal is removed from the Sight of those he has 
injured ; in the last he is suffering the Punishment under their View. The 
moral J'ixamplc in the former (-iasc is nearly lost ; whereas in the latter it is 
constantly in operation. 

Which, as an Example, is most efficacious seems apparent. 

The Gbservations, Sir, of the Commissioners on the Subject of the Imprison- 
ment of Europeans would aj)ply rather to the regulating such Imprisonment 
than furnish any Reason for vesting the Government with a Power so terrible 
arf that W'hich the 4,3d and 44th Sections seek to coqfer. 

I know of no such “ physical Difference ” which should in any degree entitle 
such Provisions to be passed. 

I have now. Sir, concluded my Observations on these Two important Clauses, 
and I will pass from their C-onsideration with this Remark, that the Reasoning 
of the Commissioners in support of them is in no respect satisfactory to my 
Mind. 

The 45th and 46th Clauses call for no Observations ; the 47th has been 
already alluded to; and the 4.sth requires no Comment. 

The 4{)th Clause appears. Sir, to rue objectionable, and open to the following 
* Observations. If the Party’s remaining in the Country be inconsistent with the 
Safety of others, let him l)e removed, but dr> not take away the obvious Means 
of making him a good Citizen by interfering with the Fruits of his own 
Industry. Either the Law would be acted upon or remain a dead Letter. If 
attempted to be enforced, you would hold out an Encouragement to Fraud and 
Deceit, and the Consequence I allude to would flow from it. On the other 
hand, if the Law were neglected it had better be abolished. 

I now. 



( 369 ) 


I how, Sir, ftt^rhadli the 50th Clause, which is open to serious Objection. 

It never can be right to arm Tribunals with unlimited Power of Fine, for it 
is a Wnciplc most dangerous to leave the Punishment of Crimes to those who 
are invested with Authority. The Passions might interfere in a Business which 
ought to be regulated only by Law. 

The Law Commissioners appear to be aware of the many serious Objections 
which may be offered against such a (ffausc, and ifi Page 6 of their Notes they 
observe, that it Avill be seen that in Cases which arc not of a Ijcinous Nature 
th^ purpose to limit the Amount oi' Fine whicli the Courts may impose. 

Yet, Sir, I confess f do not find any such Limitation. I find, it is true, in 
particular Instances, that the Fine is not to be more than a certain Amount ; . 
but excepting these, the 5()th Clause is left to cover the whole Code. 

Unquestionably, Sir, it is impossible in every tUise to regulate the Amount of 
Fine ; but it is a Matter of real Interest to the Community that such a Discre- 
tion should not be entrusted to any One, and therefore. Sir, the Language ot’ 
the “ Bill of Rights," and I may also add, the express l*rovision of “ Mogoa 
Charta," are not “ mere idle Words,” but are Kxj^ressions w’hieh, in I'.ngland, 
have actually regulated and controlled sueli Discretion; in fact, they prc'vent a 
Man from being ruined by expressly requiring that Fines slumld be reasonable. 

And now, Sir, the Line of Decisions foumled on such Statutes has raised a 
Body of Law in England which contr(jls the Power of the .Judges to abuse it. 

The .'ilst to the 57th Clauses inclusive call for no llemarks. 

On the 5Sth Clause I will only observe, that although founded on natural 
Justice, it might have been omitteil, for to make up the greater, the lesser 
Offence, so far as the Illu.stration to this (dause is eoneerned, must necessarily 
be included. 

The .'»9th Clause I need not notice ; but the 6()th is open to the Observations 
I have made on the .58th. 

Passing over the Gist ('lause, I proceed. Sir, to examine the Chapter of 
General Exceptions, and my Attention is fixed by the very First, the 62d 
Clause. 


1 think it One of the worst in the whole Code. It is t)pen to the most 
serious Objections. 

The Impropriety, Sir, of this Attempt to exempt Individuals from Punish- 
ment who do Acts which they imagine are iji accordance with Law may be 
placed in a clearer Point of' View by considering why it is that in (’riminal 
Matters Ignorance of the Law is Jiot alk)wed as .an J'ixcusc. Before, Sir, I 
proceed, indulge me for One Moment, wliile I observe, that the Rule I speak of 
la not a Rule laid down by mere Loivt/ers, but one I'ounded on the most obvious 
Reflections and tin* highest Humanity. 

The Right, Sir, to punish is not founded on any abstracted Notions, as some 
Men imagine. It is public Necessity, and Necessity alone, that justifies the 
Application of the Rule I speak of. Unapplied, the very Foundations of 
Society would break up, and it is from a very confined Ctmsidcration of the 
Subject that the G2d C'lausc is sought to be applied. 

But, Sir, let us go a little deeper, and let us sec how% if Ignorance of T.,aw 
were an ]<2xcuse, Society could continue. If the Principle 1 am combating 
were to operate, before you could render a Man subject to the Law you must 
show his Knowledge of it, which, as a public Principle, would be impossible to 
be carried into effect, because in nearly every Instance ^ou would fail in 
showing such to be the Case. 

To Men, Sir, who do not reflect, it appears a Matter of extreme Hardship to 
render Persons subject to Laws with w'hich they are unacquainted. The smallest 
Consideration shows that no other Principle could possibly be supported. 

What, therefore. Sir, is the Reason, why the Roman, the English, and, 
indeed the Laws of all modern Nations, apply such a Rule? The Answer is, 
obvious Necessity, and Necessity alone ; for it never would do to allow aa 
Excuse to be made for doing Acts wliich have a T'endency to break up the 
Foundations of Society by any Want of Knowdedge that such Acts w-cre either 
unauthorized or unpunished by Law. Mistakes on Fact, Sir, rest upon quite 
& different Principle. 

It seems to be. Sir, that no other Doctrine can possibly be maintained. 
Hundreds of Acts are done by the State, not defensible in themselves, with 
(263.) 3 A 3 reference 



( 370 ) 

r^erence to the Individuals to whom the Laws are applied. It is the Necessity 
of the Case that authorizes the Enactment of the general Law. In such Gases 
what appears Harshness or Cruelty to the Individual is in good Truth Mercy 
to the many. It is the absolute Necessity of defending the Public that 
authorizes the Punisliment. 

If the Principle maintained in the 62d Clause were to become the Law of 
the Land, what Enormity is there, Sir, that might not be defended under it ? 

My Objections to this Clause will in no degree interfere with the solemn 
Duty of the C/ovemment to give the utmost Publicity to the I^aws them- 
selves. 

The Observations I have above made apply equally to the 63d Clause. 

The 64th to the (isih Clauses require no Remarks. 

The 69 th and 70th (.Hanses would secure Impunity to every Quack in Ihe 
Country, and arc a Rurlesque on Legislation. 

I an) fearful, Sii-, of the Provisions in the 71st Clause, for the Language is so 
plain that no I Ilust rations could control it; and although no immediate Objec- 
tion occurs to my Mind, I am doubtful of its Propriety. 

I would apply Ihe above Observation to the 72d Clause. 

Omitting altogether tin* 7*ld ( Hausc would have been better than leaving it 
w'ith such a Qualification as “ oi'dinary Sense and 'rernper.” I now. Sir, 
approach the Section on “ H'hc Right of private Defence.” The Subject is 
important, most dillicult, and deserving of the greatest Attention. 

The leading Error, if I may venture to say so, and I speak it with real Diffi- 
dence, that runs through this Section, is the Want of Attention to a Principle 
of the utmost Importance, and which ^hould abvays be kept in view in legis- 
lating on such Subjects ; I mean of what may be dot)e in a State of Nature, 
and what is fitting to be done in a State of civil Society. This Distinction, 
Si)', is not only pointed out but examined by Puttendorrf' in his great Work, 
l)e .lure Natunv, in Rook the 2d, fHia])ter 5th, Sections 3, 4, 6, 7, and 8, and 
likewise in the same Author’s small Tr<‘atise on the Duties of a Man and Citizen, 
lh>ok the 1st, (.Hiaptcr .')th, Sections 1.5 and iG, Pages 111 and 112, 3d Edition 
in French by Rarbeyrac, published at Amsterdam in 1715. 

'I'his Distinction does not ap])ear, as is remarked by Rarbeyrac, to have been 
particidarly kept in view' by (b'otius in considering this Subject. 

Another Error, Sir, into which it. ap])ears to me tlie Commissioners have fallen, 
is in en<leavouring to make Provisions applieabU' to all C'ast s, Jind in attempting 
to fix precisi-ly to which of the Provisions or Clauses the (h'ime shall apply. 
9’his, Sir, 1 consider impossible, from the very Nature of the Subject, unless 
th(' first Principles of .lusticc be violated. All that the J.cgislaturc in such 
Miittcrs can do is to mark the leading (Iradations of Crime; and it must be left 
to the Tribunids who investigate the Offence to determine whether it falls under 
the higher or the lower Description of Crime. 

The Right, Sir, of a Man to defend his Person against Assault or Injury is 
not a Law' foundi'd on positive Institutions, but is ()ne founded on the Law of 
Nature, regulated, as 1 will admit w'ith the Commissioners, by the Necessity of 
tlA^ (Hise. It may be assisted by municipal Institutions, but it derives its 
Authority from the l.aw I mention. So far our W’^ ay is clear; but how far 
Strangers niay interfere is a (.Question of greater Nicety. Undoubtedly, in 
Cases of manifest (4ul,i'age, which have a 'Pendency to break up the Founda- 
tions of Society, or which show a violent Disregard of all social Engagements, 
such Interference woidd be alike justified by Reason and Humanity. The 
Objection I aTu making to this Section will not appear so prominently, on con- 
sidering the 74 th Clause, as it will when I come to thy HUth Clause, because 
under this 74th (Jlause the Right of personal Defence is regulated by the last 
Paragraph of the 75th Clause. 

■ It tnusf. Sir, as 1 think, be ever impossible preciselj' to define the Limits 
where a just Defence ends and where Injustice begins. 'Phe Subject does not 
admit of Di'fmition, but must necessarily depend on the Circumstances of each 
particular Chise. 

The C’ascs <)f inflicting Death under the 74th and 79th Clauses are regulated 
by the Necessity of the Case ; but I am fearful of such a Principle being applied 
under the 80th Clause to the Property defended 

By 
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.By this jQIaufe, taking ^ong with it the Qualiiication in the last Paragraph of 
the 75th Clause, any Injury short of Death may be inflicted on the Wrong- 
doer, 

This Enactment appears to me, Sir, of a very dangerous Nature ; for if the 
Right of inflicting Injury be dependent on protecting the Property, many 
Instances might be taken from the Chapter on Mischief and other Places in 
this Code where such a Principle would not only be cruel, but repugnant to 
every Principle of Justice, and would in fact confound the Boundaries of Crime 
and Punishment. 

If, Sir, the Application of such a Principle were unjust with reference to the 
Party himself defending, it would apply still more strongly, against vesting 
Strangers with any such Right of Intertercnce. 

I much doubt. Sir, whether a Power so extensive as that whieh the 80th 
Clause seeks to confer on others should even be given to the Owner of the 
Properly himself. The Right, Sir, of a Man to defend his Person or Propt-rty 
may, as a general Rule, be readily acknowU'tlged. It is in the Exercise t>f that 
Right that the Difficulty arises, and what in one Instance may be its legitimate 
Exercise may in another be a Violation of the very Principle on which the 
Right itself is founded. 

It is, as it appears. Sir, to me, the Justice of applying the general Right of 
Defence, rather than defending the Property itself, that ought to regulate the 
Right, and this, as 1 have above observed, appears to me t'ver inc’apable of pre- 
cise Definition. 

The Subject, however, Sir, is by no means free from DifHculty; and I am 
afraid that nothing more can be done than for the Ecgislature to mark the 
leading Ciradations of CJritne, leaving it for the. '^rribunals to determine whether 
the Act falls under one or another. 

Something, Sir, like a Smile comes over me, when I turn to Page 19 ‘d‘ the 
Notes in this Code, and find the (Commissioners claiming Merit for the “Care 
“ and Diligence,” and the Moments of “ anxious 'riunight,” they have bestowed 
on this Section. 

The following Authorities will be a suflicient J’ributc for me b) ])ay to both ; - 
Grotius on War and Peace, Book the 2d, Chapter 1st, »Sections 5, (J. and 7; 
Puffendorff, Dc .lure Nat uric. Book 2d, C^hapter 5th, Sections -1, 5, G, 7, 8, 9, 10, 
and II inclusive; Puffendorff on the Duties of a Man and (Citizen, Amsterdam 
Edition, A.D, 1715 (above referred to), Book 1st, ( Jiapter 5th, Sections 21, 22, 
23, 28, and 29- 

The ('hapter on Abetment is. Sir, One of extensive Apjilication. I pass at once 
to the 88th Clause. I am. Sir, not prepared to think that, as a general Principle, 
equal Punishment should be awaixled to the Man ivho abets an Offence com- 
mitted as is applied to the Party committing. J’he general Interests of Societ y 
appear to me to require that gxemplary Punishment should be awarded to those 
who actually commit the Otfence. Objecting to the Prinei])l(! of tins Clause, I 
may pass over the 90th, 91st, and 93d, though I think many Instances could 
be selected from the C’ode of t/iese even operating very severely. 

Next in Order, Sir, comes the 91th Clause; ami this, with the 881h (^lauge, 
is most objectionable. Abundant Instsmces might. Sir, be selected from t he 
ChaptervS of Mischief, Assault, and 'Trespass to show that this 91th Clause 
would confound all the Boundaries of (’rime and Punishment ; but 1 shall have 
frequent Oppoi'tunities, in my coming Remarks, tt) illustrate my ( )bs<'rvations 
by referring to it, and I will content myself with stating, that it a Clause like 
the 94th were allowed to remain in any t^ode it would in its Operation alike- 
violate every Principle of .lustice and Humanity. It is a most insidious ('lause, 
and capable of the most dangerous Aj)plication. 

My Remarks on the 88tlf Clause appl y also t o the 95th, 97th, and 98th Clkauses 
Nothing occurs to me on the 99fli (.Jause. The- Punishment, aflixcd to tln)se 
coming under the 100th Clause is unquestionably just. The Party conimitting 
an Offence falling under such Illustrations as A and B undoubtedly should 
receive the same Punishment us if the Offence in either Instance had been com- 
mitted by another in the full Possession of his Intellect. 

This Admission, however, Sir, will in no respect interfere with the Principle 
of my Objection to the 88th Clause ; for here the Act done comes not ]>roperly 
(263.) 3 A 4 under 
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under the Head of Abetment, for in plain Truth, in the Two IUa8tr^i{|;HaA 1 
allude to, it is A who commits the Offence himself. 

I am fearful of the general Words of the lOlst Clause. No doubt in many 
Cases, and especially in the Case of the Illustration, the Punishment would be 
just ; but many Cases might be put where, under the plain Words of the Clause, 
it might not only be unjust but even ludicrous to punish the Party. 

The above Observations apply to some of the remaining Clauses ; and I will 
close my Remarks on this Chapter with this Observation, that the continued 
Attempt at Minuteness of Specification which runs through this Code is not 
one of the jeast of its Delects. The Rules laid down in criminal Matters should 
be few, general, and simjilc. 

I now, Sir, commence my Examination of the Chapter entitled “ Offences 
“ against the State.” 

On the 109th and 110th Clauses I need make no Comments, for every 
Gciveunmknt must punish Rchcllion. 'I'hc 111th Clause need not detain me. 
1 have now, Sir, to attend to the lldth Clause, on which, with the Explanation 
annexed, I have .some Remarks to make. 

Let thciii not he deemed jiresumptuous. I..et them be weighed with Candour! 

And first, Sii% I tiiiiik that as a mere Matter of public Policy every Govern- 
ment should avc)id punishing Words unless such be accompanied by Acts 
injurious to the Inteiests of the State, lint this CHause does not only apply to 
Words, but is, in fact, a direct Allack upon the public Press. The Expression 
“ as is c’ompatihle with a l)is])osition to render Obedience,” whieli is the 
(Qualification of the Clause, a})pears to me; of a very dangerous Tendency, and 
calculated to place Men’s Rights niid I.iherties in the Discretion of each parti- 
cular .Indge, such Diserclion necessarily varying with the Habits and Opinions 
of the Man. 1 think, Sir, such I'inactments of a most dangerous Nature. With 
regard to mere Words, surely such. Sir, ought never to be visited with 
Punishment, unlc;ss accompanied, us 1 have said, with Acts detrimental to 
the Stale. 

But. Sir, if this be intendc'd as one Means of putting down the Press, surely 
it is a wrong Mi'ans in pursuit of an End. It would be better, far better. Sir, 
for the Interests of the (Aimmunily, rather than such Provisions should be car- 
ried into elleet, that a ('cn.sorslnp should be at once established. 

I say it is a wrong Means of effecting an End, because if it is considered that 
the I‘'xist('nee of a free lire's in India Im* inconsistent with the Nature of the 
Government or the Stability of British Rule, act boldly, and put it down at 
once. Half Measures in diflieidt Emergencies eomiuunly laiJ ; a bold and 
decided Line of Conduct is generally the best. 

How far such an Act would be a Crime against the common Interests of 
Mankind is not for me to determine. 

My Objections, Sir, to the above Clause, coupled wilb its Explanation, are 
founded on the Injustice of inflicting such severe Punishments, and on the 
Improprii ty of investing IMen with a diseretionafy Power of determining how 
far the Acts doue are compatible with a Disposition to render Obedience. 

Nt) (lovernment. Sir, shoidd vest such a discretionary Power in any Man, 
because it is liable to be abused. '^I'lie Law of Discretion (said a great and 
learned .Tudge) is the Law of 'I'yrants, and holils no Place where Justice or 
Humanity prevails. 

Here too, Sir, ob.servc how the 4'1th Clause of the Chapter on Punishments, 
and the H8th and 94th Clauses in the Abetnu-nt CJhaptcr, comr; into operation. 

B’hile, Sir, on this Subject, I may as well dispose of the remaining Clauses, 
which affect the Press. 'I'hey are contained in Chapter XVII., Clauses 291, 292, 
and 29:1; and first of all my Attention, Sir, is drawm to Note L at Page 52 of 
their Notes. There the Commissioners inform us that the Penal Provisions 
contained in «the above (’hapter are taken from Regulation XI. of 1835, com- 
monly called Metcalfe’s Act. I'his, Sir, has a Tradcncy to mislead, for it 
•creates a Belief that the Punishments are the same. If, Sir, we turn to the 
Itcgulalion, we shall find that the Enactments in the 291st, 292d, and 293d 
Clauses are nearly verbatim. The same with the Regulation itself; but there 
the Similitude ends ; for if Two Years Imprisonment be adjudged against an 
Offender, the 44th (Rausc, if he be an European, or a Person not both of Asiatic 
Birth and Asiatic Blood, may banish him the Territories of the East India 
Company. This, Sir, seems to me calculated to lead the public into Em>r, 
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The 1 14tli 115th Clauses require no Comments. Next in Order, Sir, comes 
the Chapter on OfFeixccs relating to tHe Army and Navy.” 

On the 1 l6th and 1 1 7th Clauses I have only to observe, that the Punishments 
affixed seem very severe ; indeed,, great Part of the Code is open to this Objec- 
tion. It is true that so far as Capital Punishments are concerned the Code is 
lenient, but on the other hand, Imprisonment, unlimited Fine, Banishment, and 
Transportation, are scattered through its Provisions with a most liberal Hand. 

The 118th and 119th Clauses also require Observation. The Punishment 
affixed is extremely severe, and no Distinction is taken between Asseults com- 
mitted on Officers or Persons in the I'xecution of their Duty- and those com- 
mitted upon them when off Duty. A very important Distinction, as it appears 
to me. 

Neither is it at all pointed out whetht-r such Assaults arc intended b) preju- 
dice the Service of tlic State, or whether they merely arise from the hasty Acts 
of Individuals. But in any View the Punishments arc too severe. 

On the 12()th Clause little occurs, except that the 44th, 47th, and 50th 
Clauses might be called into operation. 

The 121st Clause appears to me, Sir, to confound all Proportions of Punish- 
ment and all Distinctions of Crime. The 12()th and 121st Clauses in the Acts 
of the Parties arc identically the same; yet in the one (hise the Man is impri- 
soned for a Year, with unlimited Fine, and in the other, if “ not of Asiatic Birth 
“ and Blood,” the Government may banish him for Life, and a Fine to the 
Amount of his whole Fortune may be likewise inflicted. 

These Gbservations are made on the Supposition that the Court acts not 
under the 47th Clause. 

I well know. Sir, that the Consequences to Society enter into the Considera- 
tion of what is a fitting Amount of Punishment ; but such is not the only ('Con- 
sideration that should be taken into account, and the Injustice and Inequality 
of such Punishments are o])cn to the plainest Observation. The remaining 
Clauses in this Chapter call for no Notice. 

I now proceed, Sir, to offer a few Observ'ations on Clause 127, of “ Offences 
“ against public 'rranquillity,” and I find that an Assembly of Twelve or more 
Persons is to be designated as a riotous Assembly, if t hat Assembly be attended 
with Circnmstauces which may reasonably excite Apprehension that its Object 
is one of those specified in the Body of the (dau.se. TJie Punishment for such 
is Six Months Imprisonment, or Fine, or both. 

Surely such a (Qualification, Sir, as “rcii.sonably exciting A])prehen.sion ” i.s 
hardly a fit Expression to lind its Way into any Body of Law. In fact it 
allows the O|)inion of each particular . I udge, as I have before observed, to be 
his Buie of Action, and is in effect placing the Public at his Mercy. 

With regard to the IHOth Clause, I may merely remark that a Punishment of 
Two Years, or Fine, or bolh, for a Man joining or continuing in a riotous 
As.scmbly after such Assembly has been ordered to disperse, is a I’unislnncnt 
beyond Ibe Measure of the Oflence. The same Observation applies to the 
general Langnage of the 132d (dausc. The Enactment contained in the 
133d Clause I pi'otest against ; nor can I see on what possible Principle it can 
be supported. It is ]eunful. Sir, for me even to coimncnt on such fearitil 
Enactments ; yet tliis is a (k)de where the Commissioners i-onceive thej' have 
erred on the Side of llumanity. Let me see, Sir, wlicther such an Enactment 
can bear even its mc-re Statement. A Biot is committed by .500 I’eople, for the 
Purpose of annoying some Person, and during the Continuance of such Riot 
One of the Bioti-rs kills another under (Circumstances amounting to Murder. 
Can it be maintainc'd for One Moment that the 49H remaining Bioters arc each 
to be liable to Five Years Imprisonment, with unlimited Fine? To my liars the 
bare Statement of such a I^ojjosition would sound strange. I can reconcile it 
with no Principle of .lustice or Humanity. 

Here, too. Sir, I may observe, that the 91th Abetment Clause comes into 
curious Operation ; and* it might be a Matter of Amusement to apply the 88th 
and the 94th Clauses to the resjjectivc Provisions of this Chapter. 

The 1.35th Clause requires no Remark. 

The 136th Clause is rather curious. In good Truth it is a Contingency con- 
tingent on a Contingency, and Likelihoods, May-bes, and Possibilities fill up 
the Enactments. 
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These, Sir, ere the Reflections which have oc^rred to my Mind on ^le 
above Chapters. I submit them to th^ Consideration of Government, and be|f 
leave at the same Time most respectfully to subscribe myself your Honour’s 

Most obedient, &c. 

(Signed) John Cochrane, 

Standing Council. 


No. 101. 

. T. H. Madoock Esq. to J. Cochrane Esq. 

(Legislative Department, No. 247.) 

Sir, Fort William, 23d July 16.38. 

1 am directed by the Honourable the President in Council to acknowledge 
the Receipt ol' your Address of the 9tli instant, containing your Observations 
on the proposed Criminal Code, and to return you his sincere Thanks for the 
Labour and Attention which you have devoted to the Subject, and which will 
meet with 1‘ull Consideration. 

2. II is Honour in Council will be happy to be favoured with your further 
Remarks on other Parts of the Code not touched upon in your present 
Communication. 

I have, &c. 

(Signed) T. H. Maddock, 
Oliiciating Secretary to Government 
of India. 


No. 102. 

The Reverend W. Morton to R. D. Mangles Esq. 

Sir, 

I HAVE it in charge from the Body of the Calcutta Missionaries of the various 
Societies to forward to your Address the accompanying (’ommunication, with 
their respectful Ht'quest that it nuiy be laid in dm* Course before the Legis- 
lative Council. It lias been got up with inueli Deliberation, carefully weighed 
in all its Clauses, and bears the Signatures of all the Mcinbei’s of the Mis- 
sionary Union, as well as of others not resident in Calcutta, One Dis- 
senting Missitmary only excepted, who abstains on Principle from a// Commu- 
nications with Civil Government, though cordially assenting to the Purport of 
the enclosed, which has his best Wishes for its Success. 

1 liave, ^c. 

( Signed) Wm. Morton, 

Missionary, L. M. S. 


Kiicloaurc in No. 102. 

.Missionaries of the Estabusument and Dissenting Bodies to R D. Mangles E.sq. 

Sir, 

The Mis.sii)njirif.s of various Protestant Societies, both of tlu' histahlishinent and Dissent.- 
iny Ho<lies, laho\iriiig in (.^vlcutta and its Vieinity, Jiaving met to tahe into consideration 
the a])]>rclu‘nded Hiiariiig upon their Sticurity ami future O]»ei-a.tions c if .sundry Knactineuts 
in (Jhapter XV. fif tlic new Penal Code prejiared by the Indian Law (JonimissionorB, 
;ire uiiaiiiinon.sly of cqiinion that a due Regal'd for tlie sacred Interests whicli tliey are 
pcruiit.ted to subserve renders iinjierative upon them a respectful Exiu'cssiou to the 
Legislative Council of their Views and Apjmheiisions thereujion. 

2, 'fhey conceive themsclve.s to lie strictly witliin the Line of Duty in ailopting a cor- 
resjioniling Resolution. The PuljIie.'d.ion of tlie prujiosed C§de, ]ireviou,sly to its receiving 
♦ he Sanction of the Legislative (Council, having been with the view of engaging the 
Inquirie.s and di'avving forth the .Judgment of the different (Masses of the (^immunity, 
ami none of (.hose ()la.sses lia.ving a more vital Interest in the Bearing of all Enactments 
<in the Subjt^ct of religions Offt*nee.s than the Missionaries, it will not he deemed in ony- 
■wise unbecoming or jiresiinqituims in them to communicate, with all due Respect, the 
Apprehensions (.hey entorti^in as to the Operation of the proposed Laws upon their fatixre 
Proceedings. 

a. They Jiog, therefore, to submit tlie following Observations to the equitable and 
mature Considenitiou of the Legislative Council ; a Consideration which they have •every 

Confidence 
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¥IlQ: be givoftt to them. Of this, indeed, th^ have ia sufficient Pledge and 
Oiiarantee in the present Publication of the Code, and Submission of its Ensictments to 
general Discussion and Animadversion, previously to their receiving the Sanction of Law, 
than which no Course more candid or liberal can be conceived, or more becoming a wise 
and paternal Government to adopt. 

4. The Missionaries most respectfully submit, then, in the first place, that nothing iu 
the pjjst History of Missionary Operations in India can,, they arti ]>t;rsuaded, be alleged of 
a Nature to call for such extensive cautionaiy Enactments sonic of tliose in 

Chapter XV. of the new Penal Code. In ail Confidence and good Eaith, they make their 
Appeal to every authentic Record in support of the Assertion that n«> accredited 
Missionary of any of the Protestant Bodies has ever been the Occasion of civil Commotion, 
or has at any Time ado]>ted a Line of Procedure either wilfully devif^cd justly calcu- 
lated to insult the religious Feelings of any Class of the Natives of India., nur t^vcil, out df 
the Range of fair and equitabJe Discussion, — a Discussion to wliich the ]>r()]M»s(Ml Code* 
declares it the Intention of its Compilers “ to allow all fair Latitude, ' — to 'ivun nd tliost* 
Fe^elings in anywise. 

6. If they are correct in this Assertion, then the passing of Laws such as those in 
question, which carry in tlieir very Annoiinceinent a contrary Impression, mustr certainly 
have the Effect of injuring the Missionaries in the (Opinion of the Native's among whom 
they labour, in the Communication of religious Truth, by exciting a Suspicion, which, 
however ill supported in Fact, will, from tlie very Position ami Feeling of Die Natives 
a.S the Objects of Missionary Effort, obtain a rendy IjO<lgment in their Minds, ami l.tuid 
greatly to augment the Diiliculties, already too largely experienced, in propagating 
amongst them tlie peaceful and jmrifying Truths ol'oui* Divine Faitli. 

G. If, as Note J in Chapter XV. of the new Code allows, “Discussion tends to elicit 
Truth/' then whatever operates to limit aiifl shackle legitimate and fair Discussion is an 
Injury done to Truth, and can never Im* tlie intentional Object of souml Legislation. 
“ Insults," it is readily aeknowledgecl, “ liave no suc*h 'rendeney," and may tJierefi>r(* and 
ought to be jirohibited ; but if tin* Feelings of the WH^akiir, /.c., tJie losing Paity iu a 
Discussion, conducted Dioiigh it may be upon the most equitable Terms, bt^ admitted to 
decide, then Arguments the jnirest ami the most moderately expn'ssed will cert, airily 
always be deemed woumling ; tiay, they will be regarded as Insults, and may even be 
represented to b(i designed Insults, by simjdy showing that their wounding Tendency 
must Tint only have Ix^en perceived but antieipatt'd as una voi<la.bK^ by him who presses 
them, while yvX in Truth they ar e the only rational and moral Means furnished by our 
common C^rcator of o])cning the IJnderstamling and leading to Reflection. Even Sarcasm 
itself is often the only Answer tliat can be given to Positions too absurd to be gravelly 
argued. 

7. In this View the Missionaries consider Clause 282 of Cha}>ter XV. of the C^idt^ 
specially calculated to operate, injuriously to themselves ami disastrously on tlic Sprc'ud of 
Divine Trutli. Deliberate amlAvilfiil Intention will surely be as strenuously, and honestly, 
too, disclaimed by the zealous Missionary, as it will be attributed to him by tliosii 
deem their religious Feelings wounded or insulted when tlaur Umlei’stamlings are simply 
re.asoned with. If it be. tistablisliable at all it can only be by Inference ; but Inference may 
1x5 variously drawn from the very same overt Acts, according to the. Light in w liiclj Hay 
are beheld by the A<ljudieators ; so “any Word or Sound " will include all Disimssion or 
Announeement wliatever ; “ any Gesture," all ordinary Animation in tlie Advocate f)f 
Truths the most interesting. Assuredly, if tried by tliese Rules, there is nf)t a J>iscourse 
or ExpostulaMon of Pjopliet or Evangelist in the New or the Old Testament, nay, not of 
our Divine Saviour iiimscdf, which would not be thought to wound ami k<*enJy to 
wound the Feelings of a zealous Jew% Mussulman, nr Idolator, ami which, ii‘ so, 
must not be. lu^Id forbidden under the new Code to be either recited or imitated •in 
tlie Discourses of the Missionaries. 

8. Truth not only im]ilieK tlie Falsity of what it opposes, but involves, as necessary for 
its Exhibition, llJustration, ami Enforcement, a distinct Exposure of such special Errors 
na are at any Time the lliudrance to its ’Reception. But all Men are more f>r loss 
attached to their Ojanions, ami t‘ver most str<»ngly so wdicn these are tlu3 Prejudices of 
Education or tlic Dictates of Superstition, and wlien the Abandonment of tlu'ni may 
involve a CJhange, ]>ossibly of social Usages, a Foriciture of the Credit of Caste, or a 
Relinquishment of any other lialf-civil, half-religious Distinction whatever. The more, 
an Error is absurd, loo, or immoral, or ])n>faiio, the more oflciisive is its Exjiiisuni 
to those who entertain it, and the. more, c'.ojisefiuentJ^', they will <leem theur Feelings 
wounded ; nay, themselves being Judges, insulted by that Exj^osurc, however fairl^^ ami 
legitimately made. 

». It is oviilent, therefore, that a People eminently superstitious as are tlie Hindoos 
would be additionally moved to the Indulgence of a Projicnsity to Litigation by the 
Impetus of a cherished Superstition (and Sujierstition is always strong, uidiappily, in the 
very Proportion of its Monstrosity). What an Inlet, then, to an incessant Imputation 

deliberate and wilful Intention to wound or insidt the Feelings of Hindoos," would 
be opened by the passing of Clause 282 of Cliapter XV. ? A fortiori may this be said in 
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ihe Case of Muaralmans, n fiercer oaad more vmdictive People, proud Ot a eujppo^ 
Superiority, and possessed Mrith a rancorous Hatred of and Contempt for Cbristiahity^ 
Justly may it bo apprehended that tlxe passmg of Clause 282 into a Law would ere long 
prove a prolific Source of vexatious Law Suits, at once harassing to the most unofiending 
Missionary, and largely adding to the Burden of Business in the Courts. 

10. If due Attention be given to Facts of daily Occurrence, it will be seen that tho 
great Body of those Natives" of this Country with whom the Missionaries come in contact 
do not evidence any Consciousness whatever of Feelings woundecr" by the Address of 
the Missionaries^. Tlie fair Inference is, that the general Procedure and Habit of the 
Missionaries is felt (as it is indeed admitted) to he lair, moderate, and discreet, — not liable 
to any just Exception. Occasional Instances of imlividual Sensitiveness do indeed occur, 
but these are, as could easily be shown, not so much the dire(?t Consequence of Missionaiy 
Addresses, as the Bpoiitjineoiis Exhibition of pers<)n:il Petulance, Vanity, or antecedent 
Enmity to ChrLsiianify in rare Individuals. In a vast Majority, too, if not nearly the 
entire of the Instances of excited Hiscussion that may in tliese Ca.seshave at 1 imes taken 

S lace, the Native J)ispiitant has been the Aggressor. The Quant*! is not,^ what the 
lissionary lias brouglit forward, but with what he has not touclitid j und this is gratui- 
tously put forth, in tlie Sliapts usually, of most abusive and unreasoned Objt^etions to and 
Imputations on Christianity and its Divine Foumle.r, and that within the Premises of the 
Missionaiy thus assailed in bis own Tenement. 

1 J. But wliilst an Imlividual here and tbt're thus jaits himself ft) rward as an Assailant, the 
Body of the Natives art* found to hail tln^ Missionaries as Bt*u( ‘factors, urgently requesting 
them tt> rent^w tli(‘ir Visits, tt) establish Scbt)t)ls foi* Iboir CTiildven, nay, oppressing them 
with Stdicitatii)!!,-!. for Tracts, aiol even })lacing sucli Coididt iice in their Prudenct^ and 
I)isin<.(U‘t\steduess as to make tfit'in the Ai*biters oC their mutual l)is]>utes, their Patrons 
and Advisers. TIu* emintmt Services of a Schwartz are imperisimbly inscrihetl on the 
Kecords of the Intlian Covernmt'nt, and tbt* grateful UccolitH^tions of the People still 
hallow Jji« venei'attvl Memory ; nor is it ^’^et Ibrgottt*!! tliat to the advantageous Adjust- 
ment of the Treaty which teVmiiiat(‘d the Burmi'so War the Accpiirements and Influence 
of the Missionai*y Judson eminently contributed. With all C«)iifidence it is presumed 
that, wherever a Protestant Mission of any Standing exists, similar Advantages would 
pro])ortiounJly to Circumstances be derivabl<i to a ])at(M-nal Britisli Covernment from the 
Influence of Misslomuy (-haracUu*, roumb d as, undt*r Cod, that Influtfnce is, on a Convic- 
tion in the Native Mind of tlui Honesty of Purpose and the Integrity of Life of their 
Christian Teacheis ; nor ought it to Ik* ovt*rlook<*(l that Obedh'uce in Rulers and Peaceful- 
ness of Comhict is ever a prominent Point in Missionary Instruction. 

12. In Clause 27fl of Chapter XV. a similar Inlet to that l>efore remarked upon ia 
opened for a litigious Zeal to expeaul itst*]f in vexatious Accusalion of the Missionary 
wlio should, as heretoibre, d(H-*in it his Duty to adflress tla^ Nativi's of this C.%>untry at 
Mclas and other Places of Resort for n‘ligious Obs(*rvaue(‘s, sueJi as Juggtnmath, Cunges 
Suga, ikc. He may, as now, but (piietly c(»nim(‘nee the r(*a(liiig of au inoffensive Tract, 
and when Curiosity or some oilier Moil v^e has gatln*ied around liirn a small Number of 
Persons, may proceed to proclaim the Messagi', of the Oosju;! (»f Cod our Saviour, and 
thereby become liable to wliat hitherto be was not, au A(*eusation of “ wilfully causing 
“ Disturl) aiice to an Asst'inbly lawfully engaged in the Performance of Religious 
“ Worship;'* an Accusation to which no otli(;r Pronqiting, it is feared, would be required 
than that of individual Over-zeal or disappointed (lain in a Drahmin, or Devotee, or a 
Zan3^ 

i:b So, too, by Clause 278, might the most l(*gitimale Act bo misconstrued into 
wilfully causing Disturbance in a Place of Worshi]),'’ lVc., though in truth sucli 
Djsturbaiiee should have pioeeeded ab/»getli(*r from tlie Ag;pessi(>ns of the accusing 
Party. To provoke, if ])<>ssiblc, and irritate the Missionary, is (,lie First Effort of such 
gratuitous Ojipouents as have lieeu referred to. Randy are Arguments fairly met, or 
honestly discussed ; for n<^»t to reason, but either to silcmte or divert Discussion, 
to disturb the Ib-omulgaiioii of Truth or Aveaken tin*. Tntbu'nce of the. M issiomiry by 
moving him from his Calinnoss and S('lf-])(»ss<\ssion, is the Point aimed at. it is unques- 
tionably, therelbre, to bti ])resunied that (Jlausi*s 278 and 282, if once imule Law, would 
but servt*. to stir up into a Flame the noAv harmless bt'cause latent Heat of |)ersoiml 
Opposition, and greatly to irn])ede tla^ future calm and fair .Discussion of Truth and 
Error, in the Spirit of (\*i,nd(>ur and Forbearance. Jti Discussions so conducted alone are 
the Missionaries it is b(di«wed i>rone to in<lulg:e ; and rand^" has it liap})encd that they 
have tailiMl to socun^ the Sutfr.ages of the great Body of tladr Anditois, even when the 
most sliar])ly oi)posed by individual Petulance. 

14*. Nor ought it to pass uuolhserved, that the mcrst maiktid Cases of (Opposition in 
Argument that have occurred, in the Experience of the C.aleutta Missionaries in particular, 
are those in which, not ihe Influence of Native Sujjerstiticui operates, but that of a wide- 
spreading Infbhdity and Scepticism as to all Religion and every Mode of Divine Wonahip, 
‘emamiiiiig from the now numerous Schools und Colleges, in Avhich Knowledge, which is 
Power, for either Good or Evil, as directed, is communicated without the Guide and Cheek 
of moral Principle. The Pride of Intellect, the more towering from Inexperience of its 

Exercise, 
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of «bl! CJontrol from the Novelty of its Emancipatiow 
from t>ld Superstitions, might not, it is apprehended, scruple to avail itself, in its Contempt 
of Christianity, of th^ sanctioned Plea “ of wounded Feelings** that never existed, in, onler 
to repress and punish an Individual whose llcnsoning could Letter be checked by Fine, 
Imprisonment, and Banishment tlian met Ly logical Argnuient and fair Discussion. 
Experience has warned the Missionaries that this is no visioiiaiy Aj>prelieiision. 

15. Nor are the Missionaries witliout Syinpatliy with their Fellow J^aLourers uiuler 
neighbouring Native Oovernnienis, as of tlie Hurnmn Monarch. In liaise are many 
zealous Cln-istian Missionaries, endeavouring, with more or less ExjMM ience of a Toleration 
always precarious, to discliarge. the high and soJ(*inn Duty imj>osed upon fjiom ])y the 
Commaml of the God of the wholt* Earth, tlaur Siunirity in great. iiK^asure de]K‘nding ou 
the Influence of the Acts and Jh-occalure of the British Indian Goveniineiit,. bhould tins 

• then set the Example of legislating for IM issiotiaiy EflVu t, either so ns <iireetly to limit 
and confine its Ratige, or t<) op(»n np Faciliti<'s for its luture biinitation, en’ating Otlences 
not hitherto e?cistiiig, and <*sta])lislnng st*\c‘re I\‘n:ilti(^s u]>oii tljeir real oi‘ inrei-euiial 
Commission, it is to be Justly a]>pivlKnde<l that such Exain])le (!onld not fail to lea<l to 
Consequences under Native ( lovt‘riinM*nt s most (lisnst.rons for t iu* *Jhnu‘, it not such 
as entirely to break up tla‘ Missions, te> en<lang<‘r the Lives or Liberty oj‘ the M issionari<*s, 
and even to put out tlie Jjight of Trutl) \'et ftn^lvle, among those who sit in J)arkness 
Tlie Missionaries feeJ themst*lves wairanted in entertaining suc li Anticipations, not- tVom 
their own Deductions nuuely, 1 ait from tlie (Communications of om‘ of tlie zcahais 
Individuals actually circumstanced as detailcil, now in (/aleui ta. Tin* Sm \ ie(‘s (*1* tlu' 
Missionary Jinfion, already spokiai of, |>i‘t‘S(‘iit , it is tlionght, a. sti-ong Claim on the 
Govei'iiment of British India for all fitting llegard to tlic Saleiv of his Ihidhreii and 
S access oi's. 

16. llcfl{*cting Men, nowise dis]>ose<l to nniH‘ecssa?’\' Dt^sjiondeiicy, art* not without Ht‘i it»ns 
Ajipreliension that the (Jpmation ol‘ (.liajitt*!* XV. of tin* nt‘W (^)th‘ Avoiild, ptissihJy at no 
distant Peritul subseqinmtly to its ]tassing int.ti Law, In* to silt‘nee hy I ni|>risoimient 
or BaJiishiiKUit some and injui-iously t.o cramp the l‘hroi(,s of others t)f the Missioiiarii^s, 
hitherto secured in the free I^xi'rcist' of lladr Divine* (^mnnission. d'hat. A |ipr(‘lM*iision is 
excitt^d by tin*, admittt'tl ( diaraett*!* Ibr latigiousiu‘ss of tlie Natives of India, by the sjieeia) 
Tondeiicy' of SujKU'stition, wiierevt*!* siinndai.t*<l !>> tin* real or supposed ( ^)unt/enanee. t»i‘ 
Law iio oppost* itst*U* atd/ively as well as ]>assively to Truth in Jb‘ligion and to its Tt‘aeh<*rs, 
the more markedly when that d’rut.li is t‘tpijdly oppost‘d to the Mistakis »>f the lb‘ad, tin* 
Vices of the Heart, and tlie allowed Prnetiees of* a, deniorali//ing System, and when 
further strengthened by the immemorial Llsag(*s <*r S(K'i(‘ty, by the Frejudi(*(‘s ol* ( aste, 
and, not least, by t/ln^ l<]x(*itemerits of worldly Interest in Oin* or more* ( 1ass(*s (d‘ INlen 
whose Respectability and Sujijiort ai‘e bound U[> witb tin* ]i(*)<‘dit.nrv Sup(*rstit ion, and 
whoso Fears, augnn*nting with its T )(*(*] ine, must ]>rom]>t them to Etlbris jirogressi vely 
strenuous to (aaisli under tin* (Julour of Law tho.-;e whose rat ional Arguineiiis it is inijH)- 

♦ tent to contend with. 

17. On the whole, the Missionaries respectfully submit tliat tin* ])ro]ins<*d J nierfi*rence 

with R(digious Discussion and Missionary Teaidiing, aiker so long Brooj' of their luoilen- 
Hivoness, must in many Oases largely «qierate alda* injuriously to Truth and to its 
Adv^ocatea, and be attended with small llesull ol* Advantage in any ; that unvarying 
Experience /o/« shown no (Jail fbr these Enact num ts ; that tie* (_diaraet.(‘.r and (hrctuui’ 
stances of tlie Nativ^es and the Missionaries resj>e,(d i vt‘ly n'lidej* tJuaii every Way 
inex])edient ; tliat Clauses -76 and woul<l furnish those ol‘ all (‘ulit.l(‘d t.o use 

them with Means for im]>eding tlu*. Progress of dhulh, oi' llnmaii Virtue, and Human 
Ha]>]:ine.sR ; that i‘ither tin* eiitin^ c*xpmigiug of lhi>se (dauses is called for by evejy 
equitable (.^msideration, or fit least such largv* Modifieati<»jis oi*lli(*m, as lo tin* I )eiinitions 
and Specialities of ilu*, new (Jilcnces, ilie ]>rovldiiig of ( iieeks np<ui ;in Alaisi* <ir tlteir 
Intention, the M()<le of jii'oseeuting liu’ th(‘m, tlie Tiibiinals at- which ila*v nia> be ])rosi*- 
cuted, the Kiinl and Measun^ ot' Puiiishm(*nt that may la* intiieti d, find other li levant 
Particulars, u.s Avould remler them liarmless to all, condueive to 1 mj'a rt iality , not latal to 
fair Discussion, unprovocal ive. of Litigation, ami not fidvease to the Progress of mental 
and rciigifRis Enliy;htetnu(*nt, of true Religion jind of g(,M)d Morals, among tlie Natives ot 
India. As Points cfilling foi* more neciirati* D<*iinit)on, tliev' would instance the Tiiiiis 
“ Places of Worshi}>,** wln*tlie,r Building, Enclosnn*, or ojien S]iace ; for Sf>ecili(tatioii, thosi* 
of willully or th*Uberatcly doing or causing,’* ‘‘wounding” or “insulting,” Terms 
occurring in those Tw'o Glauses, :276 and to w hich they^ have vcntun*d to tfike 

special Exception, and the latter of which at least, flay |>i’t*sume to ho}K*. t he Reasons 
tliat have been adduced will have shown deserving to be entirely erased from the Penal 
Code. 

18. Tlie above the Missionaries offer most respectfully to ilie Notice and Considc*ration 
of the Legislative Council, coniidently trusting that tbc Facilities liitberto secured by 
Charter for the Exertion of Christian Missionary Zcfil, under the Guidance of Prudeuci* 
and Discretion, will not now be lessoned, concomitantly with the Extension of civil 
Pidvilegos to all Classes of the Cominuuity, the lmpr*ovement of the Laws generally^ tin*. 

(263 ) 3 B 3 increasing 






important Country* 

We have, &c. 

O. C. AnATVON, Baptist Missionary Society* 
Thomas I^oa/, Loudon Missionary Society. 
James Buaoulrv, London Missionary Society. 
Jno. CAMrnr.rr., l-.ondon Missionary Society. 
David Kwakt, (church of Scotland Mission. 

1^. Kixis, Baptist Missionary Society. 

M. HiLi., Lowdou Miss. Society, Berhamporo. 
A. F. l^Acnioix, London Missionary Society, 
'fifos. L. Li:ssel, London Missionary Society. 
J. G. Lineke, Church Missionary Society. 

A. B. 1--1SII, Ba]>list Mis.sionar^. 

W. J, Mackay, Chnrc‘h t»f ScoMamrs Mission. 
J. Macdonald, Church of Scotland’s Mission. 


♦T. M‘Ewkn, American Presbyterian Mission* 

W. Morton, Ijondon Missionary Society. 

Geo. Mundt, London Miss. Society, Chinsurah* 
John Paterson, London Miss. S(>c. Berhampore. 
•T. I’icNNY, Jh)]>iist Missioiuir}" Society. 

C. I^iFFARD, Jjoiidon Missionary Society. 

It. De Hodt, Missionary. . 

W. lloniNSON, Baptist. Missionary. 

T. Sandys, Church Missionary »Socicty. 

J. SvMEH, Baptist Missionary. 

J. Thomas, Bapti.st Missionaiy Society. 

G. Pearce, Baptist Missionary Society. 

Fiucd. Wyruow, (.’liurch Mibsioiiary Society. 


No. 103. 

11. I). Mangles Esq. to the Reverend W. Mouton. 

(Legislative Department, No. 123.) 

Sir, Fort William, 2d April 1842. 

I AM directed by the Honourable the President in Council to acknowledge 
the Receipt, on the 24th ultimo, of _>'our Letter without Date, giving- (Jover to 
a t!oinn)unieation from “ the Missionaries of various Protestant Societies, both 
“ of tlie Establisliment and Dissenting liodics, labouring in Calcutta and its 
*• Vicinitv,” relative to “the a]ipreheuded Bearing upon their Security and 
“ future Operations of sundry Enaetments in ( 'iiaj)ter XV^. of the now Penal 
‘‘ Code, ]n'eparcd by the Indian Law Commissiom-rs,” and to request that you 
will inform the Reverend (lentlemen whose Signatures arc attached thereto 
that their Representation will receive the most attentive Ckmsideration of thu 
Legislative Council in their Deliberations on the ])ro])osed Penal t^ode. 

1 am, ike. 

(Signed) R. D. MAN(iU-;s, 

Secretary to tlie Ciovermncnt 
of India. 


No. 104. 

Major W. 11. Si.EEMAN to .1. P. Grant Esq. 

Moradabad, Office of the Commissioners 
Sir, of '^I'huggec aiul Dacoitce, IHth Eebruary 1840. 

1 HAVE the Honour to return the Copy of the Penal Code which you did me 
the Favour to forward with your Letter of the 2d Sc'ptemhcr last, with such 
Observations and Suggestions as 1 have ventured to jnake upon its Contents 
after scv'eral very carelid Readings. 

2. I have been so much occupied Avith current, and pressing Duties that 
I have not till lately had 'rime to gi\'e the Code that Considoratioii wliich 
seemed to me necessary to authorize me to make any Observations upon its 
Provisions. This will, I trust, plc*ad my Excuse for detaining the Book so 
long. 

3. 1 haA'o read the Code over several 'Pimes A'cry carefully, and can 
honestly say that at cA'ery Rt-ading it has grown more and more upon my 
Esteem. 1 am persuaded that it miglit be put immediately in force with great 
Advantage, to the People of India, and that it would soon bcc'Oine all that 
could be (hrsired, under the fostering Care of the Legislative Council and Law 
<.Ipm mission, iu the Maimer pointed out in the 25th Ihiragraph of the Letter of 
the Law Commission to the Governor General of India. 

4. 1 have ventured to suggest a good many Alterations and Additions, 
where they apjiear to me likely to be useful ; and I think it better to return 
the Volume, m Avhieh these Suggestions have been entered in their proper 
Places, than to give them all in a Letter or separate Paper with References 
and Quotations. 

6 . 
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' $. It «liool4t I think, be dedai^d, that Fines are iinpK>8ed for, 1st, Restitution 
of Propertj taken $ 2d, Reparation for Injuries sustained ; 3d, Compensation 
for Losses occasioned ; 4th, the l^rcvcntion of Offences ; and that it should rest 
with the Coiurt to decide the Character of the Fine and appropriate the 
Amount. Should this be done, it would be necessary to modify the Clauses 
which prescribe the Period of Confinement in default of Pajonent. • It appears 
very ixnreasonable to the People of India, and 1 • believe to all other People, 
that the Law should allow a Criminal to keep what he has got fraudulently, 
or oblige him to give it to the ('lovemment instead of the Person wj-onged. 

6. There is one Part of the Code on which I would venture particularly 
to remark ; its not considering Adultery and Seduction PenaL ( )ffentrcs. The 

. Reasons assigned by the I^aw (’otnmission in the Notes appear lo me very 
unsatisfactory, and they will I think appear so to the J*et>ple of India. It is 
said that People have not been found to apply to the Court for Redrc'ss ; but 
that arises from the utter I lf)pelessness on their Part of ever getting a Con- 
viction in our (Courts upon any Kvidenccs that such Cases admit of. I'lie 
Mahomedan Law on this Point is known to have been made by Mahomed on 
the Occasion of his favourite Wife Ac'sha, the Daughter of his Bosom Friend 
and Successor, Aboobukecr, being found under very suspicious C'ircumstanecs ; 
and it demands that Four Witnesses shall depose to having seen the Man and 
the Woman both in the very Act of Adidtery ; and that if no tnore than Three 
swear to it, these Three shall suffer the Punishment towhicdi the Accusc<l woidd 
have been liable had flic Fourth sworn, that is, Eighty btripes, almost equal 
to a Sentence of Death. 

7. Omur, who succeeded Aboobukecr, had to sit in Judgment upon his 
own Son, charged with Adultery. 'Phree Men had by a singular Accident, 
which is described by Abol Feda, seen him in the Ac't, and they swore to it. 
No Brutus was ever more inflexible than Omur in the Administration of the Law 
according to his Code, and had the Fourth Man appeared his Son would have 
suffered. lie did not appear, and the Three Witnesses sufi’en'd. This Case 
in point has settled the Law of Evidence in such Matters ; and no Mahomedan 
Law Oflicer would, I believe, dare to give a Verdict of Ouilty with less than 
Four. 

8. The ric’h Man not only^ feels the Assurance that he could not gel a 
Conviction, but dreads the Disgrace o(‘ appearing jnddicly, in one (.'ourt after 
another, to prove, by numerous Wil nesses, Male and Female, his own Shame 
and his Wife's Dishonour. lie has recourse to Poison secrelrfy, or with his 
Wift'’s Consent, ami she will generally rather take it than be turned out into 
the Streets a degraded Outcast. 'Phe Seducer eseapi's with Inqiunity. He 
suffei's nothing; while his poor Victim suffers all tin t Human Nature is capable 
of enduring. Many’^ Instances of this have come within my ow’ii Knowledge. 
The Silence of the Penal Cod<- will give still greater Impunity' to the Seducer, 
while their Victims will in Three Cases out of Four be murdercil or driven to 
commit Suicide. Whei'e Husbands are in the habit of poisoning their guilty 
Wives, from tin; Want of legal Means of Redress, they will sometimes poison 
those who are suspected upon insiiflicicnt tJ rounds, and the innocent will 
suffer. 

9. At present I believe no Magistrate could hope to gel a Convict ion*iu 
a Court of Sessions against any^ Person charged with Adultery under llcguhilion 
XVI 1. of 1817, in One Case out ol* a Hundred that might take place in his 
District. His only Rt'souree would be in Regulation VH. (d’ 1819, Avhich 
authorizes him to punish a Person convicted of enticing or taking away a 
Wife or umnarried Daughter for the Purpose of rc-ndering hci- a Prostitute. 
But this Luav, which ))ro\ides for another (dass (Pimps), can seldom be so 
strained as to reach this Class of (Offender, the Seducer; and few Magistral<-s 
feel disposed so to strain it for the Purpose. ''Phat Men do not seek Redress 
in our Courts for the Seduction of their Wives and Daughters tirises from the 
Defects of the T.nw, and these Defects may’^ easily be remedied. It is an Erifvr 
to suppose that the Natives of ludiaAvanta heavier Sentence. All they want i*; 
a fair Chance of Conviction upon such reasonable Proof as the Case admits 
of, and such a Measure of Punishment as shall make it appear that their Ruler- 
think the Crime a serious One, and are disposed to protect them from it. 

Sometimes the poorest Persons will refuse pecuniary Compensations,, but 
generally they wiU be glad to get what the Heads of meir Caste or Circle of 
(2^.) 3 B 4 * Society 
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Society may consider auffibicnt to defray the ExpeniBes of k Sedcn^ 'Mai^i^ai^ 
They dare not live in Adultery ; they trould be Outcasts if tfiey did ; th^ 
must' lie married according to the Forms of their Caste; and it is reasonable 
that the Seducer of the Wife should be made to defray these Expenses for tbc 
injured Husband. The llich will of course always refuse pecuniary Compen- 
sation ; and for the same Reason that they would never prosecute the Seducer 
in a Civil Court. The Poor could never afford so to prosecute in such a 
Court ; and, as I have said, the Silence of the Penal Code would he a solemn 
Pledge of Impunity to the guilty Seducer, under an efficient Goveniment like 
ours, that' can prevent the Husband and Father from revenging themselves, 
except upon the Tcmalcs. 

11. It is not, I conclude, intended to employ a Mahomedan Law Officer in 
the Administration of the new Penal Code ; and if not, the Mahomedan Law of 
Evidence in sucli ( ^ises woidd no lotiger be any Impediment to Conviction. The 
Clauses which I have ventured to suggest would, I think, be found to meet all 
the Exigencies of the Case, and j)rovc highly satisfactory to the People. 

12. Thej- arc as follow: 1st. “ JCvery Man convicted of seducing the Wife 
“ or the unmarried Daughter of another shall be punished with Imprisonment 
“ of either Description for a Term which ma}' extend to Five Years, or to Fine 
“ payable to the Husband or Fal.her, or to both. In default of Payment of the 
“ Fine, the (Offender shall be liable to a further Imprisonment of Two Years 
“ over and abovt: the I’eriod to which he; may hav'C been sentenced for the 
“ Offence. 

“ 'I’lic Prisoner to be entitled to his Release at any Time, on an Application 
“ from the Husband or h'athcr, as the (Jasc may be.” 

2d. “ J'ivcry married Woman c-on\’ietcd of Adultery shall be punished with 
“ Imprisonment of either Description for a 'rerrn which may extend to Two 
“ Years. The Prisoner to be entitled to her Release at any Time, on the 
“ Application of her Husband.” 

lid. “ Every Husband whose Wife has been convicted of Adultery shall be 
“ entitleil to a Div'orec, on producing the Decree of the Court before the Court 

competent to grant Divorces.” 

13. I have ventured to suggest a Clause to protect Society from the insolent 
Importunity of able-bodied lieggars, who e\erywhcrc extort from I’eoplc by 
Intimidation what they would othcrwn.se be disposed to give to the suffering and 
m-edy around tliem from Feelings of Charity. Such sturdy and insolent 
Beggars arc to be found in almost every 'Fowni in India, and there is hardly 
One in which the People arc not every Day suffering from their Importunity. 

14. I would not stop short at C Hanses 3.56 and 3.5/ wnth Kidnapping, but 
prohibit at once the Sale of Human Beings, and put an end to Slavery in 
India, for “ Slavery is a bitter Draught,” be it where it will. Wc know not the 
Cruelties inflicl.cd upon Slaves in the Zenanas of great Families, from Female 
Hatred and Resentment. "^Fhey are great and numerous within our own Terri- 
tories, but infinitely greater in those of Native tHiicfs connected with us in some 
Relation or other of Dependence. Wc every Dav^ see the State to which Female 
Children arc reduced in the Dancing Establishments of every Town, and W’C. 
now know the 1 torrid (.h’imes to which those wdio provide the great Families 
and the Dancing ILstablislunents have recourse to get the Children of indigent 
Parents for such Markets. '^Ilie only Wjiy to put a stop to these Ch’imcs effectu- 
ttlly, is tit once to put a stop to the HVtiflic jn Children; to prohibit Slavery, 
I should therefore ]n-opose the following Dccl.aration and Enactment: — 

“ livery Person born in the Honourable East India Company’s 'I'erritories is 
“ born free. 'Phe Right of no J’arcnts over their Children shall in those 
“ Territories extend to the disposing of them by Sale. 

“ (HiUise, 3 . 57 . 2 . Whoever sells ti Human Being, Male or Female, within those 
“ Territories, or ofl'ers One for Sale, shall be punished with rigorous Imprison- 
' ‘ ment for a Term whic'h may extend to Seven Years and must not be less 

than 'Pwo, and .shall also be liable to Fine. 


“ ,357 Whoever purchases a Human Being within those Territories shall 
bo punished with rigorous Imprisonment for a Term which may extend to 
“ Five Years and must not be less than One, and shall also be liable to Fine.” 

“ Whoever imports into these Territories or exports from them any Humaa; 
V iBeing for 3 ale shall be punished with a rigorous Iraprisonmpnt for «, Teim 

* 



**. to Setm Years aii3. noust not be less tban Two, and sbaH 

**.’al(8p be liable to Fine.” 

16. Xbcse Enactments would, without injuriously aflbcting any existing 
Eight, effectually prevent in future the horrible Trade in Children which is now 
carried on in all Parts of India by the Hosts of Brinjarras which infest all those 
Parts where there are neither navigable Rivers nor Roads for wheeled Carriages, 
•and the Grain of the Country is conveyed upon Bullocks Backs. They every- 
where kidnap Children along the Districts through which they pass, and very 
often murder their indigent Parents as they pass along the R<.)ads in search ol' 
Employment and Food from Districts suflering under Calamities of Season to 
others more favoui*ed. During all such Seasons of Scarcity tlu; starving Popu- 
lation are directed in thc'ir Search llir hood and Kmployinenl by tlie I.ine of 
Brinjarec Bullocks bringing CJrain from the more favoured Districts, and as 
they pass their Encampments they arc induced to seek Slielter among them for 
their Children from the Wolves. When tluy do so the Parents are generally 
murdered, and the Chihlren an; taken oft* ami sold as Slaves to Natives of Hank 
for their Zcnaiinas, or to the Heads of Daneiiig Establishments for Prostitution. 

16. I believe every Brinjara (o be a Robbia-, tbough many of them may go 
whole Journeys without robbing, and tliat One of the greatest Blessings 
attending on the Formation of navigahh* (Januls and good Roads for wheeled 
Carriages will be the relieving of the Population from the Necessity of bi'ing 
supplied by such a Class of People. 

I have, &c. 

(Signed) W. H. Slijkman, 

Coimnisssioncr for the Suppression 
of 'J'huggcc and Dacoitee. 


No. 105. 

(No. 11.) Major W. H. Sleeman to J. P. Guant Esq. 

Sir, Moradabad, 19th February 1840. 

I HAVE the Honour to request that you will add the following Passage 
as a Postscript to my Letter of Yesterday : — “ I propose that the Seiluecr shall 
“ be entitled to his Discharge, on the Application of the injured Husband, on 
“ the Ground that the Members of hifi (Jaste who know the Circumstances of 
“ the Seducer will consent to take less than the Court has awai’dcd for the 
“ Expenses of a Second Marriage, when they find that he cannot pay all. T’he 
“ Husband who Avill take no Money will frecjuently desire the Release of the 
“ Seducer, as the only Means of saving his discarded Wife and the Alother of 
“ his Children from utter Destitution. 

“ The injured Father, too, will often desire the Release of the Seducer of his 
“ Daughter, as the only Means of saving her from utter Destitution, and will be 
“ able to secure Engagements for a permanent. Provision for her from the 
“ Friends of her Seducer by procuring bis Release. 

“ Many Cases of both Kinds have come before me in Court in the Districts 
“ of the Nerbudda; and T can venture to assure Government that the (Jau H's 
“ I have suggested to provide for them will be very satisfactory to the People 
of India.” 

I have, See. 

(Signed) W. IT. Si.keman, 

C’ommissioner for the Suppression 
of '^I'huggce and Dacoitee. 


No. 106. 

(No. 16.) Major W. 11. Sleeman to J. P. Grant Esq. 

Moradabad, General .Superintendent’s Office, 
Sir, 6th March 1840. 

I HAVE the Honour to state that I should wish to have the follow-ing Passage 
added to my Letter to your Address of the 18th ultimo on the Subject of the 
Penal Code. . 

(263.) 3 C 
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2. The Law Commission, I bdie^ < ^und that Husbands we^ not in 
** the habit of applying to our Courts for Redress a^ust the Seducers of thdr 
“ Wives, except in the Saugor and Ncrbudda Territories, I have stated 
“ that People are deterred from applying to our Courts in such Cases,-*-!^ 
“ because they have to prosecute through Three different Courts, under 
“ Regulation XVII. of 181 7> the Thannahdor’s or Police Court, the Magistrate's 
“ Court, and the Sessions Judges Court, — because the Maximum of Punish*' 
“ ment was Seven Years and the Minimum Three ; 2d, because the Maho* 
‘‘ medun T^aw of Evidence in such Cases rendered a Conviction very improbable 
“ under the most favourable Circumstances, and a Mahomedan Law OflBcer sat 
“ with the Sessions Judge.” 

“ .'i. In the Nerbuddu Territories the Regulations were not in force, and the 
“ Husband had to prosecute the Seducer of his Wife in One Court only, that of 
“ the European Oflicer in charge of the District, and in that Court there 
“ was no Mahomedan Law Officer, or Mahomedan Law of Evidence to be 
“ considered. The Maximum of Punishment amounted to I’wo Years Impri- 
“ sonment, or Fine, or both. When the Impediments to Redress of such 
“ Wrongs be removed in the same Manner in all other Parts of India, b^ 
“ diminishing the Punislnnent to such a maximum Measure as the Magistrates 
“ Court may be competent to award, and by doing away with the Necessity of 
“ a Mahomedan Law Officer in such Trials, the People will in all Parts 
“ be found ready to seek Redress through the constituted Tribunals, and the 
“ Seducer will then, and not till then, share the Danger with the seduced.” 

I have, &c. 

(Signed) W. H. Sleeman, 

General Superintendent of Measures for the 
Suppression of Thuggee. 


No. 107. 

T. II. Maduock Esq. to J. C. C. Sutherland Esq. 

(Legislative Department, No. 138.) 

Sir, Fort William, 9th March 1840. 

' I am directed by the Right Honourable the Governor General in Council to 
sra. 14 to 16. forward to you, for the Information of the Members of the Indian Law Commis- 
sion, an Extract* from a Letter from Major Sleeman, Commissioner for the 
Suppression of Thuggee and Dacoitee, dated 18th ultimo, on the Subject 
of Kidnapping. 

I havc; &c. 

(Signed) T. H. Maudock, 

Secretary to the Government of India. 


No. 108. 

• F. CuHiiiE Esq. to J. P. Grant Esq. 

(Judicial Department, No. 2,271 •) 

Sir, Simlah, 14th September 1839. 

I AM directed to acknowledge the Receipt of your Letter, No. 440, dated the 
12th ultimo, and in reply to transmit, for the Infomiation of the Honourable 
the President in Council, the annexed Copy of a Communication this Day 
addressed*to the Officiating Kegistrar of the Sudder Dewanny Adawlut. 

2. I am further desired to take this Opportunity of fonvarding, for the 
Purpose of being submitted to his Honour in Coimcil, the Transcript of a Letter 
' from Ch W. Fagan, dated the 23d October 1838, submitting Additions and 
Amendments proposed by him to be made to the Penal Code as published 
by the Indian Law Commissioners. 

I have, &c. 

(Signed) F. Currie, 

Secretary to the Governor General, N. W.P, , 





IbudMoie 1 ia Na 10& 

F. CUBIUB Esq. to M. Smith Esq. 

(No. 8,246.) 

Sir, Simlah, 14th September 18.39. 

' 'With Teferenoe to the Correspondence noted in the Margin*, I am directed by the 
Bight Honourable the Governor General, to transmit, ibr Submission to the 
Court, the annexed Copy of a Letter from the Officiating Secretary to the Govern- 
ment of India, Legislative Department, dated the 12th ultimo, for the Purpose stated 
therein. 

I have, &c. 

(Signed) F. (yTinniE,* 

Secretaiy to the Governor General, N.W.P. 


* Mr.OfficiatinffSM 
taryThomason^Lft^ 
imh March 1838. 
y our PredeceasoT*!, 
Mr. Officiating 
Secretary Thomwot 
ditto, 4tli June 183 


Enclosure 2 in No, 108. 

(No. 98.) C. W. Fagan Estp to J. Thomason Esq. 

Sir, Moradabad, 28d October 1888. 

A OlTJGENT Peimsal of the Penal Code i\h publislH‘d by the Ljuv C.omniissioner? 
having created a Belief in my Mind that Additions and Amendino!it.s might lie advan- 
tageously made, 1 beg to submit the following Pages for the (JonsiiU'ratioii of tlie Bight 
Honourable the Governor Gc'iieral. 

Such Remarks as occurred to me have lieen thrown into the Shajx^ of (((Idil tonal and 
amended Clauses. They liavo l>een classed under their i-es[)t*ctive Chapters ; and for 
Facility of Refereiute and Couqiiirison the Clauses luive betiii headed, Additional, oi 
Amended, ns the CJjise may bo. 

The additional Clauses, which liave reference to or should follow any pariicnlai* Clause 
of the Original, bear a fractional Nundier attadied to the Number of tlu^ Clause to which 
they refer. The amended Clauses bear the Number of tlai original Clauses. Should the 
Views I have taken be erroneous, I beg to d<q»recate all Severity of (’Criticism ; and in this 

I have, 

v,d) C. W. Fagan. 


Chapi Ell III. 

General Excepiiona, 

Clause Additional. — Whoever shall commit any of the Offences descril)ed in this Codo, 
and shall become iiisain^ substMjuent to the Commission of the Olfence, shall not bo liable 
to Punishment for such an Offence. 

Note. 

The Provision contained in this Clause is ]»y no means adverse* to the Penal Law ; 
nor does there exist, as far as I am aware, any Olyeetion to its forniiiig Part and Portion 
. of tliis Code, 

The euligiiteiicd S})irit of the Age has ])laeed itself in opposition to the Infliction of all 
barbarous Punisliments, and no Punislina'iit can be so Justly e]iarac*teriz(‘.d as such as one 
which would jiresi'iit the lamentable S])ecta(;le of tlie, Intlieiion of the Rigours of the Law 
on the Victim of Insanity. Su<*h an liiflieiion would not only be a]>horrent, from the 
humane Feelings of the Conniinnity, but it would have* a most impolitic Efleet, by arming 
those Feelings against the Law, whilt*. at the same Time the Fact of Insanity having been 
superinduced would afford a most violent PnNsum]»ti()n of its having previously (‘xjsted 
in a latent State, a Presumption leading to tlie Infereuee of the l^unishmeut having been 
unjustly inflicted. 

(^hapteh V. 

Of Offences against the State. 

Clause Additional, 118^. — Wlioever shall wilfidly pul disli and disseminate, by Word, by 
Writing, by Deed, by Signs, or l)y written liejiresenbiftioiis, false and pret(*nd(‘d Pro- 
phecies, tending to excite Doubts of the Stability of the Government established ])y Law 
m the Territories of tlie E/ist India (.\)m])any, shall be jmnislied wiili Banishment for 
Life or for any Term from tlie Territories of the East India Company, to which Fuie 
may be added, or with simple Imprisonment for a Term which may extend to Three 
Years, to which Fine may be add(*d, or witliout Fine. 

Clause Additional, 114^.^ — Whoever wages War against the Government of any Power 
at Peace with the Govemmont establislied by Law in tlie Territories of tlu* East India 
Company, or attempts to wage such War, or by Instigation, Consjiiraey, or Aid jire- 
viously abets the waging of such War, shalJ be punished with Imprisonment of either 
Description for a Term which may extend to Three Years and shall not be less than One 
Year, a^d shall also be liable to Fine. 

(2630 
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Olause . Additional, 115f — ^WhooTer ooi^terfdtd the Seal theOoverment eeiabHebed 
by Iiaw in the Temiories of the Eaat India Company, or taalces any Die. for the Pmpoae/ 
of counterfeiting such Seal, or is in possession of any Implement dr .Material with the 
Intention of employing the same for counterfeiting such Seal, or is in' possession of auy 
Document bcnrtog such counterfeited Seal, or whoever previously abets by Instigation, 
Conspiracy, or Aid the counterfeiting such Seal without the Territories of the East India 
Comi)anv, sliall be punished witli Imprisonment of either Description for a Term which 
may exte^nd to Seven Years, and sluill also be liable to Fine. 

If any Person, by doing anything whereby he commits an Offence under the last pre- 
ceding Clause, also coiiimits an Offence under any other Clause of this Code, the Punish- 
ment shall -be cumulative. 

. Note A. 

The Offence defined in this Clause, being one of a most dangerous Natui'e to the British 
Rule, requires to bo expressly provided for by a- S(q)arate, KTiactment, as it cannot be 
reached by any of the Clauses (d* this (yha])ter. 

The Offence may be conuiiitted wuthoul any Attempt to excite Feelings of Disaffection, 
and it would then^fore not be cc»gnizjible undtu* Clause 1 1 .‘J. 

The Crc'dit attached to fictitious Proplu'cies is One of tlie Su]>erstitions so j ire valent over 
the East, and in no Country has it tahen so do(‘p a. Root, as in the Regions of Hindoostan. 
No wise (jovernnumi would unnecessarily take Notice of nunv. Straws floating on tho 
Surface of the (hirnait of public Opinion, but it would I'e wanting in \V a tcli fulness if it 
did n(»t carefully r(‘strain tlie Dissemination of Doctrim's snbvtu-sive of its own Existence, 

- Doctrines not the I(*ss pernicious fj‘om their having obtained a ccirtaiii religious Sanction. 

Note K 

The Object of tliis Clause is to protect Governments at Peace with the British Govern- 
ment. (Jlausc H i? oidy prot<‘cts GoverntuetdAS in with tin' .British Government, 

wliile (da use. Ho only takes cognizance^ of Offences committed in a eertaiii Locality, 

L c., wdthin the derri lories of the British Govtumment. The sacred Interests of Peace, 
lioweve.r, and of Justices demand that Prott'ctiou should be extended to hoihy while the 
Difftirenc(‘ in the Punishment wliich I hav<' atlixed will, as far as Policy and ExpecHency 
are concerned, be ii suftioient Distinction to niailc th(^ superior Regard which we onteiiiain 
towards thos(‘ Nati(jiis who are in altiance with our own. 

Note C. c. 

Tlie Ofletiee, lierein described and pixmded for is of so serious n Nature' that it appears 
highly impolitic to allow it to be noticed only in a tra,nsi(*nt, Maimer, under tlie Provisions 
of the Chapter against Foi’geiy, and as the T.)egree of PmiislniH'iit is ]>7v>porti()ned to the 
Heinousness of tin* (h*iim‘, the ac'cumulated PunishiiK'nt providi^l in liotli the Chapters 
will oidy be sidiieient to meet the portentous (fonsecjnenees whieh might result from so 
treasonable an Art as th(* counterfeiting of tlu‘ ]>iiblie Seal. A jiropcu* Regard for 
Classification seems also to require, that, being intrinsically an Act against, the State, in 
whieh Light it is regarded by other Codes, it should Ixi included in the CJha])tcr reserved 
for such Offences. 


Chapter VL 

Of Ojj cnees relating to the Army and Navy. 

Exceptions to Clause 124. Amended. — This Provision does not extend to the Ciise in 
which the Harbour is given by the Wife or Relation in th(‘ direct ascending or descending 
Line, or Brother or Sister, of the Pci'son to whom tlie Hai bour is given. 

Note a. 

Th^ Alteration in this Clause consists in the Omission of tlie Words Husband or/' as they 
are obviously superfluous, as the Soldier or Sailoi- is the Person referred to by the Words 
“ to wliom ihe Ha.r])Our is given.’’ Nor is it a sufKcient Answc'r to this Objection, that, as 
Experience and Military Annals have shown. Women have sometimes been so hardy and 
so bold as to j^erform all the Duti(*s of a. Soldier or Sailor, since, though such is a possible 
the Law does not recognize Women in its Definition of a Soldier or Sailor. ♦ 

Chapter VII. 

Of Offences againist the puhUo Tranquillity. 

Clause Additional, 13oJ. — Wlioever, committing the Oflcnce desci ibod in Clause 135 of 
this Code, rtunains armed with any Weapon for shooting, stabbing, or cutting, or makes 
Preparation for e('minitting the Offence of rioting by arming himself with any Weapon 
w’Jiatever, sliall be ])unislied with Imprisonment of either Descrij)tion for a Term which 
may extend to Thretj Yt'urs, or Fine, or botlu 

Clause additional — Whoever, knowing that a riotous Assembly has taken place, and 
being called upon by the Magistrate or other Chief Police Officer to aid in dispersing the 
riotous Assembly, fails to give his Aid in suppressing the Riot, slxall be ptuxished with 
Fine which may extend to 500 Rupees. 

Exception 



j 

enttend to Women or Children under 16 Years of 

Jk^fe, or to any other Persons who are rendered incapable by Age, Disease, or Infirmity. C. 

Olaiiae Additional — Whoever shall maim, wound, or kill any Person committing the 
Offences described in the Clauses (if this Chapter after the riotous Asseipbly has been 
warii^ to disperse in the ]\hinner prescribed in the Code of Procedure, shall be held 
guiltless. 1^* 

Clause Additional. — Whoever, having joined a riotous Assembly of Twelve or more 
Persons, shall by force prevent the reading of the Proclamation for the Dispomion of such 
Assembly in the Manner prescribt^d in the Code of Procedure, shall be punished with Im- 
prisonment of either Descrijition for a Term which may extend to Five Years, or Fine, or 
both. 

If any Person, by doing anything whereby he commits an Offence under the pre( (*ding 
^ Clause, also commits an Olience under any Clause of this Code, the Punishment sliall be 
cumulative. 

Note A. 

The Offence referred to in this Clause being One of an aggravated Nature, and conse- 
quently deserving of a higluir Degree of Punisbiiient than is award(‘d to the simple 
Offences contained in Clauses 12f), 132, and l.So, it seems ex jicdicnt to class it under a 
separate Head, as it ditlers from (Jlause 120 and 135 in the ini])i»riant Facts of bciog 
armed with offensive Weapons, and from (Jlanse 132 in the cfjiially in.ilcrial (Urcuin- 
stance of Continuance in a riotous Assembly after a legal Proclamation for Dispersion. 

Note B. 

The Principle of this Provision is recognixt^d by the English and oilier IViial Codes ; 
and I am not aware that siiliicicat Grounds exist ft>r its Omission in tin' j)r(\sciit; Cliapter. 

Of the Obligation that every Subjend. Ls under to aid the ministtuial Authorities in the 
Preservation of the public Peace there cannot be any Doubt, and it is tlKMvforc* fuily 
requisite to spec^ify the Cliisstvs who from especial (Causes may be eonsid(*n‘d exempt fViun 
the Obligation to such Co-opc^ration. This has been done in the Fxc(^])tion hmmMliately 
following; but it may be noted that, in opposition to ibe Knglish l^aw, Clerical IVrsims 
have not been considered to be relieved from their !)uti<*saH (htixems ; while, on the oilier 
hand their Exhortations and Injunctions to ibe Conservatjoti of ih(‘ P(\*ice will on most 
Occasions bo as effectual as jKU-sonal Exertions to tin* Attainment of tla* ObjtHtt to whirii 
they are directed, and at the same Time be in k<ieping with their sacred (/ailing. 

Note C. 

As on the Occasions of rioting Crimes of the deepest Dye arc likely to b(‘ committed, in 
case a public Servant fails energetically to perform his Duty, and such a Ptn*ron)iance 
cannot be expected from him unless lie feels himself to be protected by the. Law in such a 
Way as cannot admit of (Javil, and some specific Act should be constitntiMl the Limit the 
Transgression of which on tlie Part of the liioters slionld justify the active 1 iitcrjiosition 
of Authority, the reading of the Proclamation to disjierse ap]K*ars to lx* the Measure 
the best adapted tci impress liioters wiili a due Sense of the Danger to whiidi they exj)ose 
themselves by illegally continuing MemberH of a riotous Assembly. 

Note I), 

Tlie Proclamation to disperse is the main Resource on which the Civil AnlhorKy has 
to depend shori of actual Foriie. To give it KHicieney it must be reHi)ected, and to (*nsnre 
it Respect it must be guarded by ih(i severest Penalties, and the more it is r(‘speel(‘d the 
less Necessity will there be to have recourse to actual Force. The Prevtmlion by 
Violenee of the reading of tlie Proclamation i.s the im.ist serious Offence iiiimixliMb ly con- 
nected with the Subject of Rioting, and, being a sjicciflc Offence, should be s|H‘eificaIly 
provided for, for though it is punishable by Clause 179 of Clm]>ier IX., as an Interruption 
to a public Servant in the Discharge of his public Functions, the Punishment is (obviously 
inadequate. 

Chattek VIIL 

Of the Abuse of the Powers of Public Servants, 

Clause Additional, 1 44^. — Whoever, being in any Office which gives him legal Authority 
to keep Persons in confinement, while kee])ing any Pei*son in confinement who is charged 
with or ccmvicted of any Crime or Misdemeanor, uses Violence towai-ds such Pci-son, 
and thereby extorts a Confession from such Person, or induces such Person to become an 
Approver against his Will, shall be punished with simyde Imprisonment for a Term wliich 
may eactend to Two Years, or Fine, or both. 

Note A. 

The Violence which forms the main Part of the Offences referred to in this Clause would 
on ordinary Occasions be punishable as an Assault under Chapter XVII. The Circum- 
stanoes, however, under which, and the Persons by wliom and the Purpose for wliicb, it is 
used, give it a tlistinct and highly aggravated Character, It is an Offence, unhappily, too 
prevalent amongst the subordinate Officers to whom the Police Administration is 
(263.) 3 C 3 intrusted, 
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intnirtedy mid the Imptmity iidth whieli^ it is ttubh to be ftaxed; t^jr % 

midera them heedless abbut its PerpetratioiL When, however, it is reeolieofeed that it 
leads to complete Perversion of Justice, ^id that it is a Source of the grossest Jz^usi^ 
and Detriment to the Properties and Liberties of Individuals, before a Remedy can be 
applied by superior Authority, this Provision will, I am persuaded, be neither considered 
imcalled for nor inexpedient. 


Chapter IX. 

Of Contempts of the lawful Authority of Public Serva/nta. 

Clause 171 Amended.- — Whoever oflei-s any Resistance to the ttiking into Custody of 
himself or of any other, under the lawful Authority of any public Servant, as such, shall 
be liable for sucli Resistaiiee to the whole Punishment assigned to the Offence for wliioh^ 
the Person in whose Favour the Resistance was offered was directed to be taken into 
custody. 

Clause Additional, 1 72]. — If any Person, doing anytliing whereby he commits an Offence 
under th(» pre(*ediTig Clause 171, shall also have committed an Offence under any Clause 
contained Iti any other Chapter of this (^ode, the Punishment shall be cumuhitive. 

C.llause. Amended. — Whoever intentionally rescues or attem)>ts to rescue any Person 

from any Custody in which that Person is detained under the lawful Authority of any 
public Servant, as such, shall b(5 liable for such Rescue or Attempt to rescue to the whole 
Punishment assigned to tlie OfTence for wliich the Pei'son in whose Favour the Rescue or 
Attempt to rescue was made was directed to be taken into custody. 

Note A. 

The Alteration in this Clause consists in the Degroo of Punishment assigned to the 
OffeiKic wdiicli is refeiTcd to. 'J'lie Princi]de on which tlie Alteration has been made is, 
that it is desirable to apportion tlie Degree of PmiLsliment to the Heinousness of the 
Crime. If the Words of the Original are retained all Instances of Resistance to lawful 
Authoriiy wdll be ]»laced n]ion the same Footing: Resistance to a Warrant on a Charge of 
Theft and Charge of Dacoitee will be ]mnisbable in the same Degree. But it is obvious 
that this W'ould not only be ojipressive to the Individuals, hut it would defeat the Endd 
of Justice ; for it would so liappeii that in C/ases of ])etty Theft tliis Punishment would 
exceed that for the Offence itself, while in heinous Crime it would act as a most j)ow'erftd 
Imtentive to llesisUince to lawful Authority, for all Jieiuous Offenders, or tlie Friends and 
Relations of Offenders of such a Stamp, would not have any Hesitation to incur the 
trifling Penalty contained in the original Clauses, ]>ossessing, as they would, cveiy Chance 
of saving themselves or their Friends hy a successful Resistance from the heavy PenalticB 
duo to their Crimes. If, therefore, the above Objections to the Words of the original 
Clause have any Weight, it will bo necessaiy to make a similar Alteration in Clause 
173. 


Chapter X. 

Offences against Public Justice. 

Clause 188i Additional, — Whoever, in any Rtjige of any Judicial Proceeding, being bound 
by on Oath, or by a Sanction tantamount to an Oath, to state the Truth, states that to be 
true which he could not ]K)ssibly know to be true, or states his Belief in the Truth of a 
Fact touching any Point luabu'ial to tlie Result of such Proceeding which he knows to be 
false, or in the Truth of wliicli he could not ]>ossibly have any Belief, is said to give felso 
Evidence. 

Clause Adilitional, lOGb- -Whoever, frauduleid.ly or for tlio Purpose of Annoyance, pre- 
viously abets, by Instigation, Cons]>iracy, or Aid, the Institution of any Suit in a Court of 
ilustice, km » wing that the Peuson instituting sucli Suit has no just Grounds to institute 
such Suit, sliall be jainished with Imprisonuu'iit of either Description for a Term wliich 
may extend to One Year, or Fine, or both. 

Clause Additional, 196'^. — Whoever, l»elotiging to the Profession of the Law, commits the 
Offence described in the last jireeediug Chiuse, shall be ]mnished with Imprisonment of 
either Descri]>tion for a Term which may (;xtend to Two Years, or Fine, or both. 

Clausci 200, Anuauled. — Whoever, excc]>t as Jiereiu-ufter excepted, knowing that any 
Person has escape<l from any Custody in wdiich sucli Pci*son was lawfully detained in 
pursuance of tiie Sentence of a Court of Justice, or by virtue of a Commutation of such 
Sentence, or has returned from lawful Tran s]iort.at ion or Banishment, the Term of such 
Transportfition or Banislimcnt not having exi)ir(’<l, and the Punishment of such Person 
not having been remitted, gives Harbour, Assistanct^, or Intelligence to such Person, with 
lihe Intention of saving sucli Pciwui from the legal Consequences of such Escape or 
Return, shall be considered an Accessory after the Fact to the Crime or Misdemeanor 
for which the Prisoner escaping sliall liavc been sentenced. 

Clause Additional, 206^. — ^Whoever shall knowingly and wilfully enable or aid any 
Person to escape fi'om Custody who is in Custody in pursuance of the Sentence of a Court 
of Justice shall be considered an Accessory alter tlie Fact to the Crime or Misdemeanor 
for which the Prisoner escaping shall have been sentenced. 

Oloose 



Qhwe Additio 2 ilii*-«Whoever, being a public Officer, and Having any Person in Custody 
■jn Benienoe of a Court of ^J^ustioe ^11 intention^y and voluntarily 

idlbw Cadi P^rson*^to escape, shall be liable to a Punishment equal to tliat to which the 
Person escaping may have been sentenced 

' Clause Additional — Whoever shall demand or shall take any Reward from any Indi* 
vidlial under an Engagement to procure the Restoration of his stolon Goods to lain shall 
be liable to the Punishment to which the princii>al Offender would have been liable. 

Exception. — This Provision shall not extend to the Case in wliieli the Taker of the 
Reward shall cause the Apprehension and Conviction of the ])rmcij)al Olhinder. 

Clause Additional. — Whoever, having been robbed, shall take ])aek his stolen Proj}erty 
or receive other Compensation for suchProperty, under an Engagement not to prosecute, 
or slxall do any Act which may lead to a reascmable Presumption of his having entered 
into such an EngagemeTit, shall be liable to Fine, which may exteiul to 500 Rupees, and 
shall not be less than 50 Rupees. 

Clause Additional. — Whoever, under any of the Provisions of this Code, shall give public 
Information regarding tlie Commission of any Crime or Mistlemcarior, and sliall conqimind 
with the defendant, or shall take any Money or other valuable Thing, or the Promist' ol* 
any Money or other valua])le Property, from him, with the view of saving him from the 
Penalty of the Law, slitill he liable to Imprisonment which may extend to Three Montlis. 
and to Fine which may extend to 1 00 Rupees. 

Clause Additional. — Whoever, directly or indirectly, giv(‘s f>r oilers to any public Ollicer 
engaged in the Administmtion of Justice, any Gratification wliatever, as didimnl in 
Chapter VITT. of this (kxle, with the view of inllueneing him in tlu^ Exercise of his official 
Functions, shall be punished with Im])risonnient of either Descrijdion for a Ttuiu whicli 
may extend to Three Years, or Fine, or both. 

Exception. — This Provision shall not extend to the Case in which the Giver of the 
Gratification shall cause the Appi’ehension and Convictlaon of the Receiver. 

Clause Additional. — Whoever shall admin ist<‘r or e.aus(' to be administered any illegal 
Oath, binding the Person taking it to commit any illegal 7\et, shall be j)unLshed with 
Imprisonment of either Description, which may e.xteml to a Tenn of Seven ^'cars and 
ahall not be less than Three Years. 

Clause Additional. — Whoever shall voluntarily bind liimst‘.lf, or shall bind any other 
Person, or cause liim to be bound, by a Sane-iion tantamount to an Oath, to commit any 
illegal Act, nr to omit any Ae.t he is legally bound to d<», shall be ])uuisluxl with Imprison- 
ment of either Description for a Term which may exbuid to Seven Vears and shall not. 
be less than Thre e Y(‘ars. 

Clause Additional. -Whoever, under Com]>nl.sion, sliall bind himself or anotlu'r Person, 
or shall cause him to bo bound, by arj unlawful t >ath of the is'ature deserihed in tlu‘ Two 
preceding (Causes, and shall not reveal tlu' same w'ithiri T(‘n Days after the Violence has 
been removed, shall be punished with 1 niprisoniraint of cither Di‘seri]>tioii which may 
extend to a Term of IMiree Years and shall not he less than One Year. 

Clause Additional. — Whoever, not lieing a ]»ul>lic Servant in any Di^iartment, carries 
any Token resembling any Token carrie<l by any ]iublie S(‘rvant in any J >«*partment, 
shall be punislied with Innirisoninent of either Description for a Term whieli may extend 
to Three Months, or Fine wliich may extend to 500 Rupees, or both. 

Note A. 

The Purjiort of this supplemental Clau.se is to define Two S]>ecies of Perjury whioli are 
not included in the original Definition ; for it may ofU'.n hap])en, in tlu^ fii*st. jJace, that 
the Substance of the Statement de])osed to by the Witness may bo true in its Tenor, 
while the C^ircu instances may be such that it wjus impossible for the Witness to he ])er- 
sonally cognizant of the Fact. In this Case the Truth is a mere Incident, while the 
Witness is obviously as much })erjured as if the Fact to which he de]>()sed had no Realky. 
Moreover, on numerous Oeca-sious it is necessary, wliere ]ui;sumptive Evidencr is ju’o- 
duced, to examine Individuals regarding, not the Reality of certain Facts, but regarding 
tlieir Belief in the Existence of such Facts. Tt is true that in this Case the Testimony 
is not absolute, but as it is matei-ial (,o the due Decision Qut'stiou at issue', and the 

Falsehood is wilful, and ariM^s from a dtdiherate Intention of injuring an Individual and 
of perverting Justice, it diflers in no es.sential Point from absolutes Perjury as described 
in the original Clause, and should be, equally liable to the Peu.'dties of the Law. 

Note JB. 

There is no Provision in this Code for the Offences adverted to in these Two Clause'^. 
They are punishable by other Codes of Law ; and India is certainly not the Country wheio 
excessive Encouragement should be given to unfounded Litigation, for the Facilities to 
Litigation wliich exist in this Country, and the Litigiousiiess which is characteristic of the 
People, render it desirable that no Check should bo removed which is consonant with ilje 
Principles of Justice, while it is no less necessary for a proper Administration of Justice 
that ihe Time of Judicial Officers should not be engrossed by frivolous and vexatious Coin- 
If, therefore, the Grounds for adopting this Clause have any Weight they will 
(263.) 3 C 4 h fortiori 



it fortiori be appiioable to thoee Individvuds JSduMtiom giy^ tbma the 

ftillest Opportuiiities of judging what am^i^d^what are not ioimfficient 6rotodii .^e 
Institution of a Suit, and as the personal Interest of such Persons would naturalljr lead 
them to transgress the Droi>er Limits, the Law must interpose in regai*d to them with a 
severer Penalty than what would be necessary for the Community. 

Note C. 

It is proposed by these Three Clauses, the first of which is a proposed Amendment and 
the other Two additional Clauses, to guard more efficiently against the Comiiiission of the 
Offeueos reftu'red to, by OTihancing the Degi*ec of Punishinont; for to retain the Punish- 
ment prescribed in tlie Original would have the same moral encouraging Effect as is 
doscj-ibcd in Note A. to the amended Clause 173. of Chapter IX., and if the Grounds 
therein assigned* are snfficiontly ctmclusivc tf> sanction the Adojition of the proposed 
Amendment in that C'haj>tei', Applictibility will bo greater in the present, when the* 

runaway Convict has passed ihrongh the Ordeal of a legal Court, and lias been duly 
sentenced. 

Note 1). 

Tliese Thi et^ Clniis(\s relate to Offences which are unprovided for by this Code, and the 
Nature and l\Midtuu*y of which are ideiiticsal, as they all lend to the Protection of the 
Criminals fi-om the rtuialUt^s of the Law, arising from M<>tiv6s (»f pecuniary Interest 
existing in those, who, from their Position, and from the Information of which tliey are 
])ossi\s.sed, w«)iild otherwise be efficient Instruments of ensuring their Punishment. 

Th(‘S(>! Olienc(\s art* also of sueli repeated Recnfrene6\ and pr(*sc‘nt such Oln^tacles to the 
Conviction of Ofie,n(h‘i*s, that it is much to be ftvired tliat if they are not checked by 
especial Provisit)ns declaratory of tlieir Criminality they will be excessively pernicious to 
tlie wJiole System Police. To give, however, ev( ry Facility to the Conviction of 
Od\*ndt‘rs, ail E\(*eption has be(ui framed which it seems ex])edient to admit on general 
Grounds. It would also be obviously objectionable to pla<;e tins Sufferer by Tliefl on the 
same Footing as tlu* Offenders advei-teil to in the Tavo other Clauses, but it would be 
o(|ually so to allow him wdtli Impunity to defeat the Ends of Justiot^ for his private 

Intej'est, since, if this were to be admitted, the whole Machinery for the Administration of 
tiustiee would be unnecessary. 

Note E. 

Every Means should bo adopted for ensuring and preserving the Purity and Integrity ot 
Judicial Officers, and every Att('mj)t to uridcrinino these neccsssary Qualities being an Offence 
against the, juiblic Interi'sts of tlie most sat^red Kiml, should visibal witli tlie severest 
Penalties ; nor is it suffiiaent that the Conduct of One of the Parties implicated in the 
Offence shouM meet Avitli Condenmation ; of thi‘ir Participation in the Guilt there cannot 
be sny Doubt, niid they should consecpiently share the Punishment. 

CTrcuins tan c(‘s, hoAvi*v(.‘r, may exist under which tJie Punishment of One Party can 
only be secured l>y the, i^irdon of tlie other, and with the View of meeting such Contin- 
gencies an J^xei'ption has l»tum annexed to the Clause ; Justice will thus be benefited, apd 
tlui J^aw will have done its Duty in declaring and puiiisliing the Criminality of both 
Piirties. 


ClIAPTEliXI. 

Of Offences rclatinfj to the Revenue, 

(Uause Additional, 2 2 o.J.— Whoever, not being legally authorized to send a Letter or 
f ticket free of Postage, intentionally si-nds any L<*tter or Packet to any Post Office with 
any Signature or Sujnjrsci-iptiori whereby it is or ina,y bt* received exem])t from the Pay- 
mijit of postage, sliall be punislied Avitb Fine Avhieli may extemd to 1 00 llujiees. 

Cia,us<? Additional, 22oi. — WluK'vei* sends or causes to be sent any Letter or Packet by 
/in illegal Post shall be jmiiished witli Tinpi'isonment of eitlier Description which may 
exfencl to Three Mouths, or Fine which may extend to 1,000 llupees, or both. 

Kxee]>ti()u. — The Provisions of Clause 225 and Clauses 225'i (1 and 2) do not extend to 
t he Case in whicli any Letter or Packet is sent by a private Messenger. 

CiiAPrEK XT I. 

Of Offences relativg to Coin. 

Clause Additional, 212^. — Wlioever, knowing any Coin to be counterfeit, and delivering 
tbt^ same to any other Person as genuine, has at tht‘. same Time more counterfeit Coin in 
iiis Possession, shall be jmnished with Fine which may extend to 100 Rupees, and in 
addition to Tmi Times the Value of the Coin of ^vhich such counterfeit Coin is a 
Counterfeit. 

Clause Additional, 212^. — Whoever shall commit a Second Offence of the Nature 
described in Clausi^ 242, witldn Fifteen Days subsccpient to the Commission of the First 
Offbnee, shall be punished with Fine, which may extend to. 100 Rupees, in additi6n to 
Ten Times the Value of the Coin of which such counterfeit Coin is a Counterfeit, 
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' shall rofiise to reoeive any Coin in satisfaction of any 

Ooin has been declared by competent Autliority to be legal Tender, shall 
b^ liable to ^in0 which may extend to 100 lliipcos. 


Chapter* XI 1 1. 


0/ Offencpi^ relating to Weights and Measures, 

Clans€^ Additional. — Whoever pursues any Trade l equirifig the Use of a Balance, Weight, 
or Measure, and being directed liy coinjjetent Authority to j)rt)du(i(‘ sueli Balance, Weight, 
or Measure fails to yiehl Obedience to such Ordtu*, or aH'ords any IliiidraiKJc ()r Obstruc- 
tion to any Person duly autliorizcd to i xninine sncli Balance, Weight, or Measuin^, shall be 
punished with Imju’isoninent of (utlicr l)escripti<»n whicli may extend to Oiu^ Year, or 
Fine, or both. 


CirAPTER XTV. 

Of Offences affectiut/ the l^uhJ/r Healthy Sitfatg, and Convenience, 

Clause 258, Amended. — \Vlio(‘ver, knowingly, disc »lK‘ys any Buie made and jwonndgated 
according to Law by the Government of India or hy the Govmnincni of any otlier Pre- 
aidenoy, for jmtting an^^ Vessel in a Stab^ <*f‘ (^>uarjvntiiu‘, or for n^gulating the InUucour.M^ 
of Vessels in a State of Quarantine with tlu» Sion* c»r with <‘ther Vessels, or for regulating 
the Intercourse at Places <^r betwtien Pla(n‘s where an infs^tlous Diseast* ]H‘(*.vails and 
other Places, shall be punished with liiqu-isonnumt, of (‘ithei“ 1 )(‘scri])ti()U for a Term wdiich 
may extend to Six Months, or Fine which iuma' extend to 500 Llupees, (n* both. 

Clause 2b(), Amende<l. — Wlioever sells or olfers f»r Sak‘ any Food or Drink, knowing 
the same to be noxious, shall be i>unished witli Imprisonment of (‘ither Description for a 
Term which may exteml to Six Months, or Fiiii‘ wdiicjh may extend to 500 Bupecs, or 
l>oth. 

Clause Additional. — Whoever gives Motion to or driws any Veliii^le, or rides fni a ])nblic 
Way, in a Manner so rasli or negligent as lr> indieate a Want of due Uegn-nl for Human 
Life, shall lie jnmished with Im])ris(»nment of either Descri]>tion for a Term \vhich may 
extend to Six Months, or Fine, which may t^xtoml to 2,000 b(»tli. 

Clause Adtlitional. — Wlioc'vtu* has (Jhargt* or l\>ss(‘ssion of any Building intiunh‘d for the 
public (kmvcnicnce, and omits to take such < >rdi‘r wilh ii< as he beli<‘Vt‘s to 1>(‘ sulHcieiit to 
guard against probable Danger to Human !/de or of grievous Hin*t, shall lx* ])imished wilh 
tm])ri«onment of eitluT Des(;ri])ti<ui for a Tt*rm wbieh may extend ti) Six Mouths, tw wilh 
4 Fine wliieh may extend to 2,000 KupcM-s, or botJi. 

Clause Additional.' Whoever in any puhlic Way or Thoroughfare of any Town or 
Village slmll be o])enly druidv, to tlie Ainioyaiiee of thos*^ who jjass along that Way or 
Thoroughfare, shall ]my for the First (Jlfenee a Fine of Two Knj>ees, for tlie Second Five 
Rupees, and Ten fu’ every subsequent C lienee. 

Clause Additional. — Whoever gives u]> Poss(^ssion of and sets at largo atiy Animal the 
Enlargement of which is attended wdih ]»n»bal>le Danger to Human Lih' or Ixxlily Hurt 
shall be punished as in Clause 27*h 

Clause Additional. — Wlio(‘V('r giv'cs M oticui to or drives ar^y W'hicle, or i-ides (»r navi- 
gates any Vessel, or does, w’itli any ])oisonoiis Suhstanc<‘, or w ith Fin^ or any combustible 
Matter, or with any explosive Substam e, or with any Machimay, ur with any Ihiilding 
which he has a Right to ])idl <low'n an<l rejiair, or witli any Animal in Ids Possession, anv 
Act HO rash and negligent as to indic'.ab* a Want of due Ih gard for tht‘ Pro[)crty of any 
Person, or omits to take wdiat he believes to be siillicient P]*eca.uii(>ii against any j)J*ol)al>le 
Danger to such T^roperty, shall be jiunished with Impriscuiment of i‘ither l)eKeri]>tion 
which may extend to One Month, or Fine wITm^Ii may extend to 5()() Rupei's, or both. 

Clause Additional,— Whoever keeps or has (Charge, of any building for the lu‘e(q»tion or 
Entertainment of Travellers, ami refuses to receive or to entertain any Traveller w ithofU 
good and sufHcient Cause, shall be ]»uiiisla*<l with Fine w hich may extmid to 100 Rupees 

Clause AdditionaL — Whoever, in any public Wa^- or Thoronghfan', openly and notoriously 
pursues any Means of Livelihood or ]>erforms any Act which is repugnant to the Religion, 
subversive of the Morals, or opposed to the Feelings of the Ihiblie, shall be ])unislHMj for 
the First Offence with a Fine wliich may extend to 50 Ruju'cs, for tlie »Sccond to 100 
Rupees, and to 200 Rupees for every sulrsequent OHcuce. 

CliAITER XV. 

Of Offences relati)tg to Religion or Caste, 

Clause 28 Amended. — W1iocv(T, with the Intention of causing aji 3 ^ Person t » lose 
Casio, commits any Assault wliieli caustis that Iverson to lose Caste, or induces tliat Person 
to do ignorantly anything whereh^" that Person incurs Loss of (.^asU^, or wliii li is olfeusis e 
to his religious Feelings, shall be punished w’iMi linjirisonment of eitlier Descrijition for a 
Term which may extend to Six Montlis, or Fine which may extend to 2,000 lvu]>ees. 

Clause Additional — Whoever, with the Intention of wounding the Feelings or insidting 
the Religion of any Person, causes any Disturbance in any Churchyard, Burial Ground, 
or other Plac^ of Sepulture, shall be punished with Fine which may extend to 100 
• Rupees and sliaU not be leas than 1 0 Rupees, 
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Clause AdditiomJ. — ^Whoever omits to take suck Older with auy Aitju ml in his PcMisessioii 
as he believes to be sufficient to g^d against any probable Offence to the religious 
Feelings of any Person shall be punished with Imprisonment of either Description which 
may extend to Two MonthSi or Fine^ or botL 

Chapteb XVI. 

0/ illegal Entrcmee imio cmd Residence in the Territoriea of the East India Ccnapany. 

CJaiiBe 287, Amended. — Whoever, being a Subject of the King, or the Subject of any 
OffvnimmeMt of Europe or of America, and not a Native of the Territories of the East 
India Company, on his Arrival by Sea in any Place within tlie said Tenitories, omits to 
make known in Writing his Name, Place of Destination, and Object of Pursuit in India 
to the chief Officer of (JiLstoms, or other Officer authorized for that Puri>oae at the Place* 
at which such Subjc(!t of the King, or of any Government of Europe or Americji, has 
arrived, shall b(i punished with Fine which may extend to 1,000 Rupees. 

Clause 288, Aincuided. — Whoever, being a Subject of the King, or tlie Subject of any 
Govemmeut of Eui ope or of America, and not a Native of the Territories of the East 
India (kKn]>any, I'litci s the said Territories by Land, not being legally authorized so to do, 
shall be ])uiiislied with simjdo Imprisonment for a Term which may extend to 2,000 
Ru])ees, or lioth. 

Clauses 28i), Amended. — Wlioever, being a Subject of the King, or the Suljcct of any 
Goveniment of Europe or c if America, and not a Native of the Territories t)f the East 
India (.'oiiipaiiy, an<l not having such a Liiicnce as is by J^aw necessary to auUiorize such 
a Sulijiict of the King to residt^ in a certain J'art of iiiti said Tenitories, enters or resides 
in that Part of the said ToiTitories, sliall be punished with simple Imprisonment for a 
Term wliicli may extend to Three Months, or Fine which may extend to 2,000 Rupees, or 
]>otli. 

CnAPTEii XV 111. 

Of Offences affecting the Human Body. 

Exce])tion to Clause 359, Amended. — Sexual Intercourse by a Man with bis own Wife 
is in no Ct*ise Rape, uidess the Woman shall have been married without her Consent. 

tyhiuse Additional, 3()()i. — Whoever in any way aids or abets any Person in a Marriage 
with a Woman without lier free and ink‘lligent Consent, in constapuuu e of which Marriage 
such IVrsofi lias sexual Intercourse with tlu^ Wo?nan, with or without her Consent, shall 
be ])unislied with 1 injirisoniiuuit oi‘ either Description for a Term whiiih may extend to 
Fouriveu Veurs and must Dot be less than Two Yearn, and shall also be liable/to Fine. 

Ctiaptek XJX. 

Offences against reoperty. 

Additional Clause. — No Woman committing any of ilie Offences (leRcri]>ed in Clauses 
363 to 371", and in Clauses 383 to 4 H) oi this Chapter, shall 1 k^ liable to Punishment for 
such Ofhuicc if the Offence shall have (iommilted by licr while in com])any with or 

by the Instigation anti Coercion of ht'r Husband. 

Claus(‘ 393, Amended. — A Person Ls said to “<*heat^’ by P<*rsoiiation if be cheats in any 
of th(^ Ways herein-afb'r cnum(‘r;ite<l ; namt4y, — 

Fii*st, by pi’ettmding to l>t' sona* other Person. 

Second, by taking not liis own Name. 

^ Tliird, by taking any Title or Addition to which he has not a Right. 

Fourth, by dropping any Title or Ad<lition to which he lias a Right, and which is 
ordinarily annexed to tin* NanH\s of thos(' who iiave a Right to it. 

Fiftli, by pretending to be of a Country of which he is not. 

Sixth, by pretending to be of a- Calling of which he is not. 

St'vemtb, by jjretending to be of a Kamily of wliicb he is not. 

Eighth, by falsely jiretendiiig to hold or to have held any Office,, real or imaginary. 

Ninth, by falstdy pretending to be related by Blood or Mai riage tu any Person, real or 
imaginary. 

Tenth, l>y falsely pretending to Ix' in the Em[>loy of any Party, real or imaginary. 

Eleventh, by falsely pretending to be )K>ssessed of any Faculty, real or imaginary. 

Twelfth, by falsely pretending to be jiossessed of supernatui*al Powei-s. 

Illustration, 

(N.) — A pretends to be a Wizard or Witch. A cheats by Personation. 

(O.) — A pretends to be able to avert Hail and to cause Rain to fall. A cheats by 
Pei*8onatiou. 

(P.)- — A pretends to the Science of discovering stolen Goods. A cheats by Personation. 

Ohajptkr 



, , ( • Chaptto XX 

Of Offences relatim^ to Documente, 

Clause Additional, 45Sj^. — Whoever, being a public Servant in any Department, and 
being an such interested witlj the keeping of DooiiinentB, fraudulently destroys or defaccR, 
or fraudtdently att>empt8 to destroy or to deface, or fraudulently secretes, any Document, 
shall be punished with Imprisonment of either Descriijtion, for a Term which may extend 
to Two Years, or Fine, or botli. 

Clause Additional. — Whociver, being intrusted with the Preparation or the keeping of 
any Document required l.>y any public Department, shall refiise to pre]):ire such Document, 
or to produce it for tlie lns])eetion of any Piu*son concerned desirous of examining it, or of 
any Person coinpetfmt to require the Preparation ami Production of sm^li l>ocumeut, shall 
be liable to Fine which may extend to 200 Rupees and shall not be less than 50 Ru])ees. 

(hiArTEii XXIII. 

Of the CrtiiiuKd Breach of Cot ttroMs of Service. 

Clause Additional, 40?!^. — Wlioover, ludng bound by a lawful Contract to ]>crforni ]K‘r- 
sonal Service, illi^gally omits to jKirf(H*m it, or jxM-forms it in a careless and negligctii ^lare 
ner, intending or knowing it i,o bt^ likt‘-ly that such illegal Omission or careless and lU'gli- 
gent Performance will cause Injury some Pa,riy, shall be ])imislie<l Avith Inquisonincnt- 
of either Descrijdiou for a ''JVrm wliieli may extend to Ojie Montli, or Fine vvdiich may 
extend to 100 Rupt^^s, or hotli. 

Exception. — Tliis Pr<»visiou sliall not exh-nd tt> the Case in which the Terms of tlic 
Contract liave not be<ux jierloiined b^' the f>]>]>«tsit<^ Party. 

Illustration (A.) — A (*,ontraets tn serv<‘ Z as a Kitnnnlgar. Z ivfuses to ])ay his Wages 
after they ai*e due. A runs aw/iy. A lias ccinmittcd no Olfence. 

Illustration con<.r‘a<*ts to siu've Z as a j)rivaie S('rvani. Z befits A. A runs 

away. (jl(K)d TreatnuMit bt;ing an iin])li(Ml 'J'enn of Ckmtract, and not liaving been per- 
formed by Z, A (‘oiumits no Ollence by riinning away. 

Kxce])tion to CMfins*' 463, Addit ional — This Provision shall not extend t.f> the ( \ise in 
wliich till' Terms of tia* Contrfict hfive not heen performetl by the o]»])osit(‘ Pfi rty. 

Exception Additional to ( lanst^ K>1. — This lh*ovision shall not exUnid to ilie C^as<‘ in 
which tJio Terms of tlio ( kmtraet havt‘ not l)een ])erformed by tla^ op])osite I’art y. 

Exception to Cdfius(‘ t()5, acMitional. — Tliis Provision shall not exttnd to tlie. Case ifi 
which tlie Terms of the Contrai't have nut been piTfoniKHl by the o})[)Osite Party. 

(hiAPTEii XXIV. 

Of Offt itecH rrhiihuj to Marriage. 

Clause A<lditi<maL — Man Avho induces any Woman under Sixteen Y«‘ars of Age 
to marry liiin, without t-h(‘. tkaiseiit of her Kfither, t>r, if Iku’ Fatliei* be dt‘ad, without the. 
Consent t)f Ja‘r (hiardian, or, if tlau-e 1 h‘ no Guanlian, without, tin* (Jonsent of lier Mother, 
shall bt* punished with siinj)h* Tmpiis(mment for a Term which may extend to Thjve 
Yeai*R, find shaJJ be liabh*, to Fine. 

(Jlaust*. Additional. — Evi‘ry W’onifin who induces ui\y Man under Sixt<*(‘n ^"ears of Age 
to imirry her, without the C'onM*nt <4’ his Fatln^r, or, if liLs Fatlicr lx* dead, without tie* 
Consent of his CUifirdian, or, if thcr<* Im* no Cuardifin, without tin*, ( knsi iit of his M»»t.]u'r, 
shall be ))unis}jed with simple Imprisonment for a Term whieli may extend to Three 
Years, and slmll be li;i]>le to Fine. 


Chavteb XXVIL 
Additional. 

Offences agtfinst the Lmo of Nations. 

Whoever ]) 7 'osecutes in a C\)uri of Civil LaAV or causes or solicits tin* Issue from any 
such Court of Pi'oce.ss agfiiiist any King or indejicndent RuIit o 1“ ai»y (Country in Amity 
with the British Goveriim<.‘nt, and wlioevcT executes any such Ihoct'.ss and distrains the 
Goods of any sneh King or Ruler, commits an Gflem*e against the L;iw of Nfitions. 

Whoever ])rosecutes in a (^Ml^t of (4vil LaAv or cfiuses or solicits the Issue from any 
such Court of fi. Process against the! Ainbfissador of any King or inde]K*ndent Rult*r of 
any Country, whethc‘r at Enmity or in Amity Avitli the British G«>vi*nnru‘nt, find wlio^ 
over executes fiiiy such Proce.ss .and distmins tlie Goo<ls of any such Ambassador, commits 
an Offence agfiinst the Law of Nations. 

Whoever pro.se(?ute.s in ji Court of Civil Law, or causes or solicits the Issue from an\ 
BUch Court of a Process agfiinst the Servants and Retainers of any King or Ruler, (U' o" 
the Ambassfulor of any King or Ruh*r, whose Names iiuiy have been duly registered in t in* 
Office of the Political Secretary to Govemment, or otlier Offict;r duly fintliorized, and 
distrains the Goods of any such Servant or Retaiiior, commits an Offence against the L.aw 
of Nations. 

Whoever commits the Offence defined in Clause 1. of this Cliapter shall be liable to 
Fine which may extend to 2,000 Rupees, and also Imprisonment which may extend to 
Six Months. ^ 

(2630 3 D 2 Whoever 
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Whoever oommits the Offence defined in Clause S. of this Chapter shall be hable to 
Fine which may extend to 1,000 Rupees. 

Whoever commits the Offence defined in Clause 3. of this Chapter shall be to 

Fine which may extend to 100 Rupees. 


No. 109. 

Note by A. Amos Esq. 

I have- not looked particularly into the Merits of the Suggestions sent by 
Mr. Eagan ; but he apjiears to have taken much Pains, and the Suggestions are 
put in a more methodical Order than any others which wp have received. 
If Mr. Fagan’s Opinion is considered valuable, fi*om his Experience or Abilities, 
he should be thanked for his Communication somewhat particularly. 

(Signed) A. Amos, 


No. no. 

J. P. GnANT Esq. to F. Ourme Esq. 

(Legislative Department, No. 5,38.) 

Sir, Fort William, 14th Oct. 1839- 

I AM directed by the llonom-ablc the President in Council to acknowledge 
the Receipt of’ your Iwetler dated the 14t.h ultimo, No. 2,271, and with reference 
to \'our Letter to tlic Siuhler Court at Allahabad, therein mentioned, and to the 
Iloimurahlc Court’s Despatch of ihc 6th March 1839, No. .3, to request that 
you will inform the llighf. Honourable the Governor- General, North-western 
Provinces, that the President in Council thinks the public Service would be 
forwarded if his [..ordship were particularly to call upon any Individuals who 
in his liOfdsliip’s Judgment may he peculiarly qualified to assist Government 
by Iheir Observations upon the ])roposed Penal Code to submit their Remarks 
either upon the whole (k)dc or upon Parts of it. 

2. ’I'he Names that now occur to his Honour in Council of Gentlemen in the 
North-western Provinces, whose Remarks would l>e of particular Value are those 
ofJMr. ’I'nrnlmll, nowon Leave at Simlah, and Mr. IL M. Bird. The Judges 
present with the Sudder Court have, his Honour in (Jouueil, observes, already 
been called upon. 

3. I liuve this Day, by. Direction of his Honour in Couneil conveyed the 
’Phanks of Government to Mr. h'agan for his Ohsei’vatlons on the proposed 
Code, which were forwarded with your Ijctter. 

I have, Stc. 

(Signed) J. P. Grant, 
Officiating Secretary to Government of India. 


. No. 111. 

J. P. Grant Esq. to C. W. Fagan Esq. 

(No. 

Sir, Fort William, 14th October 1839. 

I AM directed by the IIonoura]>le the President in Couneil to convey to you 
thc> 'I'hanks of the Goverinneiif, of India for the Observations on the proposed 
Penal Code wliieli you have eomnmnieated through the Right Honourable the 
(iovernor General, North-western Provinces, ami which it is evident are the 
Result of much Labour and Ivetleetion. Your llemaiks and Suggestions will 
1/c taken into full Consideration when the Government enters upon a Review of' 
,tlic Cmde. This will be greatly facilitated, J am directed to say, by the raetho*. 
dical Arrangement which you have adopted. 

1 have, &c. 

(Signed) J. P. Grant, 

Officiating Secretary to the Government of India. 





No. 112. 

F. CuBRiE Esq. to J. P. Grant Esq. 

(Judicial Department, No. 2,658.) 

Sir, Simla, 21th October 18.‘19. 

With reference to your lictter No. 440, dated the 12th August last, I am 
directed by the Right Honourable the Governor General to transmit, for the 
Information of the. Honourable the President in Council, the annexed Copies of 
a Letter from the Officiating Registrar of the Nizainut Adawlut lor the North- 
western Provinces, dated the 27th ultimo, and of mine in reply. 


I have. Sec. 

(Signed) F. Cubrie, 

Secretary to the Governor General, N.W.P. 


Enclosure 1 in No. 112. 


N. A.. 
N.w. r. 


(No. 1,489.) M. Smith Esq. to F. Cuurie ERq. 

Sir, Allahabad, 27th September lSf]9. 

I AM directed to aekTiowledi.^e tlie Receipt of your Letter, No. 2,24(i, dated 14th iii.staiit, 
with the ;vHTH‘xed (Jojiy of a (loinniHnication from the Oiliciiitiiig Seeretar'y to tin* 

Govemmont of India, regardiiig the Penal (Jo<le. 

2. In refily, the Oonrt instruct nic to napicst that yon will snhmit, for tlio Information W. Lambert, 
of the Right Honourable tlu‘ (lovia-iior General, that tlie Circular issinsl liy them, under W. Moncktoii, 
Date 24tli Martb KS,‘hS, Hjion Rt‘cci]it of Mr. Olliciating St‘cr(‘ta.ry Tliomason’s L(‘tl(‘r of iunl B. Taylor, 
the loth of tlie same Month, cnlling for the Opinions ami (yomimuits of th(‘. .sovcnil Ic.Til r-siiuiros. .ludgci 
Autliorities Hj)on IIh^ projiosod (lode, was resjionded to on the Part of by fjir the largest 

Portion of tin; Ofiieers addressed by an Expn‘Ssion of the ir Want either of Ltdsure or 
Ability to oiler Criticisms or suggest Improvements on that Protlnetion. 

3. I am direebsl to stab*, tliat for th(‘ir own Part the (Vairl hud eoinmem'ed upon 
the Consid(.*nition of the (\)de wilh Earnestness, having <lev<di‘d a Portion of the Day 
nt various Englisli Sittings to tlui Discussion of soino Cha.pt(‘i-s, but that Tnl4‘rniptio*n 
was caused by the Pnhssure. of other P»usin(*Ks, ami subs(‘(jnently the limited Niiinbi'r 
of Judges present with tlu* (.'onrt ])revented the Rem‘wa.l <»f their Delil)(‘rations. 

4. As soon as the State of P>nsim‘ss may admit of tludr doing so to any good Purjiose, 
the Court will not fail to resuim* the Sulijeid, with rel’cnuice to tlit*, jwesent Wishes of the 
Governin(‘nt of India *, and in ilui nieantiim* they wonld beg leave to suggest, as lik(‘ly 
to be of advantage, that iln‘ir (^>lleague Mr. Turnbull, now on b(‘av(‘ at Siinlali, should 
be requested, in the event of Ids being in a Stati*< of Health to givt* his Attention to the 
Subject, to afford tlie (Jourt the Rcm‘lit of his Ex]HMii‘ncc with regard to such Parts of 
the Code as he may have, considered or be now disposed to considia*. in w hieh (\ase, the 
Observations of that G(‘ntleman could subinitbsl to Covi‘rnnicnt w ith tliose of the 
Court, and with such Rejiorts us have l>eeii received from other (Jilicers in tla; North ■ 
western Provinces. 

I have, iSce. 

(Signed) M. Smith, 

Oflieiating Registrar. 


Enclosure 2 in No. 11 2. 

E. CuKiuE Esq. to M. Smith Esep 
(Judicial Dej»artmeut, No. 2,()57.j 

Sir, Simla, 21th October IStil). 

I AM directed to ackowledge the Rcceijit of your Letter, No. I,4N9, dated the 27th 
ultimo, and in reply to state, that tlie Right Ilononrable the Governor G<*iieral is grati- 
fied at learning that the Question of remarking ujmn the jirojiosed Penal ( axh*. has not 
been lost Sight of by the Court, lie is aware iliat tin* heavy Duties of tlu* (kairt leave 
the Judges little Leisure for examining and recording lh‘inarks on so t‘xtensive a SnhjvH't, 
and it is the more satisfactory to know iliat the Work is in ]»n)gress. His Lordfld]! 
would, however, observe, that jjraetical (lomnu'nts on tlie A])])li(*al.»ility of the several 
Provisions of the Code to tlie State of Crime ami to the Circumstance's of the Inhabi- 
tants of this Part of India wouhl be more valuable than a critical Ihn iew of the Prin- 
ciples and Construction of the Work ; and it must he evident that such a Document 
will be of more Weight as coming from the Coui’t collectively, and as containing the 
deliberate Opinion of that Tribunal, than if a mere Record of the Opinion of One (how- 
ever eminent in Expen ience and Discrimination) of its Members. His Lordship is on 
(263.) 3 D 3 this 



^.A., N.AV.P. 

Present, 

Lambert, 

Monckton, 

1 B. Taylor, 
quires, Judges. 


this Acoonnt, thornrh yet mote from wiwtjba ia giyem to. imdentaod the measnt 
of Mr. Ttimbtill'a Health, anVillmg to make an official AppUoation to that 0$(ie!r'!%;4 
Statement on the Subject, as suggested by the Court, though his Lordship is fully sonsiw 
of the Value that must attach to any Opinion of Mr. Turnbull’s on Questions relating to 
the Law and Practice of our Coiirts. 

I am, &c. 

(Signed) F. CimRlE, 

Secretary to tlie Governor General, N.W.P. 


No. 113. 

F. CoKRiE Esq. to J. P. Grant Esq. 

(Judicial Department, No. 2,781.) 

Sir, Camp, Kuniaul, 15th November 1839. 

I AM directed by the Eight Honourable the Governor General to acknow- 
ledge the Hccei])t of your Ijcttcr, No. 5.38, dated the l-1th ultimo, and in reply 
to state, that a Copy of your TiCtter has been sent to Mr. R. M. Bird, who has 
been requested, if he has Leisure, to make any Observations that he may 
consider wmdd be of Service to the Government, either upon the whole of the 
Code or upon any Part of it. 

2. With regard to Mr. Turnbull, I am desired to refer the Honourable the 
President in Council to the Corrcspondetice with the Court of Nizamut 
Adawlut, Copies of which were sent to j’ou with my Letter, No. 2,658, under 
Date the 24th ultimo. 

I have, &c. 

( Signed) F. Currie, 

Secretary to the Governor-General, N.W.P. 


No. 114. 

11. N. C. Hamilton Esq. to T. H. Maddock Esq. 

(Judicial Department, No. 650.) 

Sir, Camp, Mynpoory, 24th Fehmary 1 840. 

With reference to Mr. Secretary Curric’.s Letter of 24th October last, I am 
directed by the Honoundilc the Lieutenant Governor to transmit, for Submission 
to the Right Honourable the Go\'eriior General in Council, the tannexed Copy 
of a Letter from the Oflieiating Registrar of the Nizamut Adawlut, dated the 
6th ultimo, together with the original Documents which accompanied it, relative 
to the propo.sed Penal Code. 

I liave, &c. 

(Signed) R. N. C. Hamilton, 

Ofli^ Secretary to the Lieutenant Governor, N. W .P. 


Encli-.suri! in No. 1 1 1. 

M. Smith E.sq. t<» J. Daviuson Esq. 

(No. if).) 

Sir, Allaliabad, (itli January 1840. 

Thk Court having now Imd under Consideration ilie jndiiled Penal Code prepared by 
tlie Indian Law (.'oinmissioners, will) reference to the Correspondence quoted in the 
Margin dii'cct me to reque.st th.'it you will submit for ??'’• Nj. m 

his |jord.slii])’s Perusal, and for Tnuismission to the 
Government of India, the accompanying original Re- 
turns to their Circular, No. 383, dated S-tth Mjirch 
f838, together with the following Observations. 

2. As regards the Replies received from sucli of tlie Authorities of these Provinces as 

Tho follmiins Authfirltla* give no Opinion 
»n(l offer no Bomorlui. Their Plo» b«in|t chiaflr 
» ant of Time to perform that Duty proporly. 
Cornmissioncr • • BcnuuxMU 

Civil and Sensions Judgo • Monuinbad. 

Etawah. 
AllihabikL 
Gonitik|>oor« 
JoanpQor 

. hrtter 


(latna loth March IKSH, with Copy of a Letter 
from the rtovcnmiciit of India. 

Ciroular of Nizftnmt Adawlut, dat^'d a4th idem. 
Letter from Mr. Sccrctury Currie. No. 

dated 141h Si’ptornlM'r loHt. 

Letter from ditto, No. 2,US7, dated 24ih ultimo. 


have responded to the Call made on them, the general 
Nature of whicli the marginal Classification will show, 
the Court would first observe, that they have not 
deemed it necessary to digest the Opinions contained 
' in them into any abstract Form. They have thought it 
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MaeUtffttM • • Delhi. 

HliHjohanpoor. 

Ktaviah. 

Caw II poor. 

H umwrpoor, 

Allaliahmi. 

M<tr%a|H)or. 

Jlh'n.ar<‘a. 

Jubulpoor. 

The fdllowinff conAne tlioir AtiHwrors to aw cx- 
^preHMiiiii or tlioir Apiiroval of the Code, 
CoiuuiiHbiunora - • Moorut. 

Delhi. 

Ttohilkund. 
Jiaroilly. 

Honan'S, 
l^hintdabad. 

IW ori/ulloniu|riror. 
All.vfjriirb. 

, i’'iiU.v«:urb. 

<ibayi't‘j>iM»r. 

Tlio followinf? approve, with the Quulillcalion 
of CritioiNriJN and iCoiiiarkh. 

(JoiiiiniBbiunorH 


Civil and liiessionH Jud^o ' 
Mafi:iAtratos 


Civil uiid ScbsiowH Judjiro - 


Mof^istratcB 


(Late OfllciatlnR) 
P. As’^iniantH 


Afrni. 

Siiutror. 
Seli!irnn]nK)r. 
M.viipoorio 
J-'iirnifkabiwi. 
A MTU. 

I'ullohiioor. 
iVlorwipoor. 
CHiazoo]»oor. 
P»inoo]»ut. 
Mynpoorio. 
liatnla. 
Piit.tobi)iv>r. 
A/.niiKUrh. 
HatiMTor, 


Tho following disapprovos. and proforM present 

PegulntioiH. 

Magisiralo - - - Futtehpixir. 


Wistkr td iltOM l^eittorii tpeak for themselves, and 
for the most part have refrained from making Com- 
ments on the Points adverted to therein, oa indicative 
of supposed Inappropriateness, Error, or Omission, in 
respect to which the Court in some Instances liavo 
dissented from such Views, and in others liave pre- 
sumed adequate Provision would be made by the Law 
pf Pi^ooedure. The Court must, however, in some de- 
gree regi*et the Spirit in which One or Two Oflicers 
appear to have entered uj)on the Consideration of so 
grave and momentous a Subject, and which does not 
tend to add Value or Utility to their Striftimes. The 
Court are sure Hin t a J^rinciple of J3elibemtion which 
excludes Candour, or postpones it to a Display of 
critical Skill, is not the best to engage in sucli a Work 
satisfactorily, or to perform it well. Quickness in 
detecting Imperfection is a much less rare Quality 
than Discrimination in approving Good, or Sagacity 
in suggesting bett(3r. 

8. A Letter from the Court of recent Date (27th 
September) will have jmt before tlie Government for 
the N. W- Provinces the Causes wlih^h have liitherto 
operiitod to hinder an earlier Cfmn])liance on tlieir 
Part with the Kecpiisition originally made by the 
Goveniment of India, under Date 12ih February 1838, and to it tlie Court would beg 
to refer liis Lordship, the Tenor of whose Reply would secern to indicate that tlie Cogeiic 3 »^ 
and Sufliciency of those Reasons are not called in question by tJi(3 Gcu^eriiment. If the 
Court a<ld, tluit the Influence of the (Piuses referred to has not yi^t ceas(‘d, it is only tliat, 
unwilling as tliey are longer to dcilay the Disehai'ge of an urgent Duty, a CJircnunstance 
may not be overlooked whicli must in some measure lessen tlie Weight of their Delibera- 
tions, and aftect the Fubicss and Value of their Re]K)rt. 

4. The (Jourt observe, iliftt the First Th^quLsition of the Goveimment of India- aimed 
particularly at the Acquisition of valuahle Information on any ‘»f the iin]>ortaiit Snhjt^cts 
to which the Co<le relat<‘S, with reference, b(\sidos, to the Deb*(*tion of D<dects and the 
Suggestion of Irrqirovements, and tliey now see Reason to regri't tliat, in circnlating that 
Requisition, tliey did not take advantage of tlie Discnd.ion aecorihnl by tho Instrm^tions 
given them, to “ take such Measures as may secun b(‘st for carrying into etlect tlie Wislies 

of the Supreme Government,'" by devising some less gem*ral an<l more modified Pla.n 
for eliciting the Opinions of the seveivil Authorities on sucli particular Qut'stions as th<^ 
iudividnal Experience of each might have made him familiar with. The C^iiirt (piite 
agree with his Lordship, that “practical Comiiumts on the A]>]di(‘ahilily of tliii s(‘veral 

Provisions of the- Code to the State of Crime and to the Cireumstaiiecvs of the Jnliii- 
“ bitants of this Part of India" possess more Value than “a critical Review of the Ihin- 
“ ciples and Construction of the Work," tlioiigh tiny fWii* that many Officers (and .some 
qualified to conimiinicate useful Hints and Sugge.stioiis) w(‘re induced to lu*li(‘Ae tliat a 
Disquisition of the latUu* Character was looked for; and tlins, coiisci<»us of tlie Ohstaeh's 
opposed to a deliberate and continuous Stii<ly of tln^ Work by tlndr numerous ofiicial 
Duties, and alarmed at so unlimited a t-all on their Exertions with reftu-enee to a Snhj(‘ct 
so vast and momentous, atteTript«‘d nothing towards the Fulfilnuuit of the Wislu^s of 
Government ami the Court- If. is a Matter of Regret to the Court that sonu^ Mode was 
not devised (in the Words of the Magi.strate of Allyghiir, whose Observations (Iny think 
judicious), either “by calling the Attiuithm of Oflicers ti» thi* Discu.ssion of any ])artienlar 
“ Chapter or Part of it, and fiirnishiTig them with Qiu‘rit‘s the An.swers to which w<^uld 
“ condense tlieir Ojiiiiions, or by indicating particular Points on Avliieli ()])inions miglit 
“be required," for giving fuller and more u.seful Efieet to tlie Orders of the SiquHine 
Goveimment. 

5. As respects tlie Court’s own Duty, they ore ap]>rize(l of the' Stmtimt^nfs of tlie 
Honourable the Court of Directors, that the desired End may best lu* attained hy tladr 
“ reporting upon particulai* Parts of the Code with r(‘ftuvnee to ilu' Sy.stiuns of ( -riminal 
“ Law which they have heretofore admin iski red," and it is in accordance witli this I Prin- 
ciple, and wi til the View lately taken of the Question liy the Governor Gemual, iu wliich 
tlie Court have expressed their (kmcurreuce, that they have endeavoured to i)roeeeil in 
the Examination the Result of which is now subinittecl. 

6. The Court would commence by signifying generally^ their cordial Approval t)f the. 
humane, liberal, and eulighteiied S])irit Avliich appears to tliein to cliaracterize this Co^ll- 
pilation, and which is especially exemplified iu the Notes appended to the Work, whieli, 
as well as the prefatory Remarks, must have been perused by all with Ink'rest and Advaii- 
tfi^e« The Comprehensiveness of the Plan, and the general Success (as far as Succe.ss can 
be predicated of any Production not submitticd to the Test of Practice) with which it lias 
been executed, are also willingly recognised by the Court. Nevertheless they may bi’' 
allowed to doubt whether the System folio wtjd in rosp(3ct to the Preparation and Cn ciila- 
'tion of the Code to the Public is the best considei-ed which could have been adopte<l. 
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7 , 73i 6 of that JPortMk 4 ;^ 

Buhjeoto of vrhxch it treats .are adioitted to he a material Qhject to enable the Atjthpvitl^ 
here and in. England; with better Effect than nowv to form a satiefactory 

Ocmceming tlie general Merita ” of the Code, and to determine what Sort of Sonimy at 
** ought to uiuiergo before being brought into practical Operation,” and it is with thSiSi 
express View ilmt the Government invited tlxe Observations and Comments of competent 
|>rnctical J ndges in its regard. But it occurs to the Court tlwit the Results of individuad 
and local Experien(*e with A]>i>lication to such «u Object would have been much more 
effectively elicited, os well m ai)})ro]>riaiely sought for, had a diffexent Manner and Timie 
been cliosen for the Pur}>i)so. The Court would have had Witnesses examined and 
Evidence recorded (in the same Mode as is followed in the Committees of the House of 
Commons), either \)eforp th(‘ Commissioners thenisolvtss, or, whore Distance rendered that 
impracticable, through the h('nd A uthority on the Spot, by means of specific Questions 
transmitted for Solution by the Framers of the Code, and ]>roj)oscd, not only to dissipate 
particular Doubts or illustrate imlividual Points, but with a comprehensive and consistent 
Reference to the (uitire Structure of Law which it was intended to creat(', and of which 
the Ojnnions th\is elicited slnmld have formed the Bjisis and ]nvliminary Groundwork. 
The (vourt mU'.L siihmit that, in their Opinion, Infoniiatiori so obtained is calcuktcd to 
be of inueli liigluM' ]>raciieal Utility, with reference to tli(‘ first indispensable Requisite of a 
Code, A})plical)ility to the peculiar Country for wliich it is intended, than 0))inions 
Bought for, whether critical or emendatoiy, u])on a Production which, if professedly 
incom])lete and open to Alteration and (Jorin'ction, has still been framed on certain fixed 
Principles, bas aHsuimsl a d(Tined Shaj)e and Form, and from the very Elaborateness and 
Skill whi(*li it displays, its Precision (»f Dtdinitions and Terms, its Co])iousness of Illustra* 
tion and Annotation, and tlie general A])p(\Mrance of Study and Finibh it tluis wears, 
offers no d(‘tinab]e wci\k PoinI <o n j»lain prnclienl Man, willing to C()mj)aiv or contrast 
tlie Provisions (ifthe Code with th(‘ Body of Regulations he luis long ;ul ministered, but 
wholly unpractised in estimating the relative Mtu-its and Demerits of different Systems of 
Ju?’ispru<lence, who, dazzled with tlie Pretensions of the Work, j)erha})S overlooks or 
suffers to escape its Dedeets in contemplating its hh\cell(‘nci(\s, while the Absence of the 
Code of Proct'duro, which the Ckmi*t agree with the Judge of Agra in tliinkiiig should 
have formed an Accompaniment (>r and n(»t a Seepud to th(‘ Code of Law, is calculated to 
embarrass the Jndgm(‘nt, ))y leaving Points to CVuiJecture wdiieh ought to be Matters of 
Certainty, and by wiilibohling from the View wlmt is essential to b(‘ studied in con- 
nexion with a liaw, the Apparatus by means of which it is pro]>()sed to bring it into 
practical (>]a*ration. 

8. Tlu* following ar(‘ some Observations A\hieh the best Coiisi (Iteration the Court have 
been able to give the (Jodt* has suggested. 

y. With refert^neo to (dauses 4.S and 41, in conm‘xion with the T)efiniiion given of the 
Words a Person of Asiatic Blood,” in Claust* .‘12, Chapbn- l.j the Judge of Seharunpoor 
has observed, in condemnation of that Definition, that One wliose Orandmoilier was a 
“ Nativ'c of Asia is herein (wrongly) ])rcsuuH‘d to bt* so ])hysieally different from a pure 

Euro[)ean as to feel little Annoyance from ConfineiiKUit for Seven Years and npwar^ 

in the Gaols and under the Climate of this Country.” Tla^ Court instruct me W 
express their Acquiesccmco in the Rc'asoiiing adduced in Images .‘1 and 4 of tlie Notes, in 
favour of adopting Banishment from tlie (d>mj)an^ s Territories as a Punishment for 
Offenders of uiimixed Euro}>ean Blood ; but tlic^y remark that some of the Arguments of 
the (yodists in favour of tlic latUx Chiss of Men a])])e;ir to liave ef|ua] Apj))icability to 
Persons coming within the Definition of (ylause .‘12, and usually denominated Anglo- 
Jndians, in respect to whosf‘ pliysical ( dmstitutiou a similar Objecthui may be taken. 
Now, assuming the Subjection of such Persons to the same rigorous Imprisonment as is 
provided for Natives not to be inUmded, tlie Result would be an objectionable Inequality 
of Punishment, mdtvss, indeed, by tlieir Consent, they should enable the (Jovernmeiit 
coinniute the S(mtenc(3 to Banishment from the Teri itoriiss of the Kisi India Company, 
under Clause 45. The Court observe, hovAwer, tint the Two Grades of Im])risonmexit 
contenqJattsl by the Co<le have not been yet described * beyond the general Distribution 
into “rigo]*oiis” and “ simple," and perhaps it may be intended in the Rules of Proce- 
dure to devise some rigorous Discipline of a Natun* adajited to the physical Capabilities 
of the (dass referred to, and which wouhl deprive theii' com])ulsoiy Incarceration in the 
Gaols of the C’ountry of the Featui'es of Harshness which it now seems to wear. 

10. The Ju<lge of Seharan])ore remarks that Banisliment in Confinoinent, with Labour,, 
to another Zillah, lias been found to b(‘ a very eflcctive Punishment, and lie recommends 
its Continuance. The Court observe, tliat Banishment from one District to another^ or 
^jnore generally Imprisonment in a District other tlian that wherein the Offender may 
roshle, is a common Sentence, and if not eoiiteinjdated in the Law of Proeeduro, they are 
of oi)iniou that Ih'ovisioii sliould be made in the Code for its discretionary Infliction. 
The Court have studied its practical Operation, and tliey regard it as useful, and especially 
applicable to particular Offences, as Dacoity, Burglary, Theft, frc., the great Object beitig 
in such Coses to remove the Dehmiuents to a Distance from the^ir Home and Haunts, and 
out off tlie Means of Communication with their Comrades in Crime. 

11. On Clause 50 tJie Court desire me to state, that they fully recognise the Soundness 
of the Argument^ made use of in yages 5 and 6 of the Notes, in rei^wt to leaving the 

Jkmcmi 
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id. The Judge of Mynpoorie*, alluding to .dauses 54 and 57, which would limit the • See Paragia 
XmpriaoQiaent in lieu of a simple Fine to Seven Days, .with the continued Liability of the of this Letter, 
o Offender’s Property for its Bealization through a Period of Six Years," objects to the 
. Provision as inapplicable to the Circumstances of tlie Coimtry, and likely to be inoperative, 
owing to the Devices made use of by Natives for the Purpose of conceiiling their Property, 
and consequently evading Payment of the Fine ; and the present Rule of fisting a Period 
of Imprisonment in default of the Liquidation of a Fine is prefewed by that Officer. 

From this Opinion the Court so fiir dissent that they approve of the Principle proposed 
to be established by the Code ; and though it must be admitted that the DifliiTuUy of 
realizing Fines is no unreal one, and is much enhanced in this Country by the Circum- 
stance of Property being held undivided, still similar Obstacles arc opposed to the Execu- 
tion of Decrees of Court, and the Court of course suppose that adequate Means will be 
devised to ensure to the Law duo practical Effect in either the Criminal or Civil Code of 
Procedure. 

13. The Court would close their Remarks on this Chapter by observing that, except in 
Clauses 286 Md 290, no Provision appears to be made by the Cotlo for enhanced Punish- 
ment being Awarded on a Second Conviction for the same Offence ; and unless it should 
be in contemplation to supply such a Rule in the Law of Procedure, tlio Court would he 
diiroosed to regard the Omission as a Defect requiring Amendmont, more especially with 
ref^ence to Theft^ an Oifence only punisliablo imder the Code by Imprisonment for Tliree 
Years. 

14. The Court remark of Clauses 64 and 65 that they include a Definition which it Chapter III 
appears impracticable to act upon. They believe it will be acknowledged by all who General Excep 
possess much practical Acquaintance with the Proceedings ‘of our Cf)urts, that no such 

correct Ascertainment of -the Ago of Natives, particularly of Children, can he made, as the 
Rule in question contemplates. From Experience in Criminal Trials, tlie Court are able 
to state, that, partly from the loose Mode of stating Facts comtnon to the Natives, partly 
from the Absence of Record or Register, little Reliance can be ydaced on their Statements 
in respect to Age, and the Difficulty is inci'eased in tlie Case of Cliildren, wlio often look 
older than they are. The Court would propose to omit Clause 64, and leave out in 
Clause 65 the Words “ abov^ Seven Yeara of Age and under Twelve.'' On the same Prin- 
ciple the Court would omit the Specification of Age in Clause 69, modifying the jiresent 
Wording as follows ; “ to any Person of sufficient Ago to he capable, in the Opinion of 
the Court, of giving a free and intelligent Consent." The same Omission iqipears to the 
Court requisite in Clause 18, and in Clause 2S8, Chapter XVIJI., and in (ylause 806 of the 
same Chapter, where for any Child under Twelve Years of Age," tlie Court would sub- 
stitute, “ any Child not having attained sufficient Maturity of Understanding to judge 
of the Nature of the Act." Also in Clause 354, Clinpter X VTTT., instead of “ any Child 
under Twelve Years of Age," ‘‘ any Child of Age so immature as to be incapable of 
giving free and intelligent Consent." 

1& In the Gth Instance of the Right of private Defence, described in Clause 76, a 
Description of wrongful Confinement is adverted to as punishable under the Code with 
Imprisonment for a Term exceeding One Year. To remove any Doubt or Uncertainty 
as to the Character of the homogeneous Offence herein <lescribed, the Court think the 
particular Clause or Part of the Code which defines the Penalty in question should be 
specified, 

16. With reference to the Illustration of Clause 106, which, supposing a Person, CliapierIV. 
knowing that another has committed Murder, to assist him in hiding the Body, dechires Qi' Abetment 
him liable to a Twelfth Part of the Term of Imprisonment provided for Murder, viz., Two 

Years, the Court are of opinion that the Punishment in a Case nuch ns lhat supposed 
is inadequate, and they would be disposed, on general Consideratiems, to extend the dis- 
cretionary Limit of Punishment to “ One Fourth Pai*t of the longtjst Term of Imjirison- - 
ment," &c. 

17. Some Remarks on the Assignment of a separate Chapter to tlie Subject of “ Abet- 
ment " will find a more appropriate Place at the End of this Letter. 

18. The Judge of Selmrunpoor notices the Necessity of limiting the Application of the t halter W 
Word “ whoever," in Clause 109, and in other Parts of tlie Code, to Persons being OK)ir<*m!c»agai 
Bulgeots of the East India Company. Although (the Code being intended for British tin Suu?. 
India) the Applicability of its Provisions to Persons subject to that Government only is 

of course implied, the Court think (only, however, as for as regards this poi-ticular Clait- ;),) 
that every Chance of Misconception might be avoided by a Specification of the Nature 
described, and they observe that nothing which can be represented by Terms should be 
left to Ii^renoe in a Work of this Kind. 

> 19t In CSouae 114, wherein the Punislhment of Banishment is provided for waging 
War with allied Stat^ it is observable that no Term of Banishment is specified, ns in 
CSttUM 113,- where Baniehment is “ for Life or for any Term.’* It does not appear whether 
|t gfflieral iatent^o|ia|ly or fronq Ii^yertence, 


20. Clause 




Chapter VI 20. Okxm 119 provide tlia pp^otb ASetmaiit of in ^ 

Offences re- mitted under oertain Circumstanoes. The Court of cotuAse understand fadvMihg tb' 
ag to Army Terms of Clause 98) Chapter IV.) that if the Assault be attended with Murder or soTere 

Navy. V^otmding the Person previously aiding, conspiring for, or instigating it will be UablO’^ 

to the same Punishment as* any other Person aiding or instigating Murder, Wounding, &o. ‘ 
21. In the Exception to Clause 124 the Word “ Husband'” would appear to navA' 
been inadvertently inserted. 

Chapter VIL 22. Clause 127 does n,ot appear to meet the Offence of Affray, as known in this 
sncci against Country. The Features of many Cases of this Description may be sometliing like the 

lioTranquiility. following : — There is uncultivated Land lying adjacent to Two Villages ; the Inhabitants 
of both thint they have a Right to it ; each Party proceeds to plough it, but aware that 
Opposition may bo •encountered, goes armed, yet without any Intention to commit an 
Assault or Breach of the Peace, but merely with the View of protecting what he deems , 
his Right from possible Aggi'ession. The Affray that occurs in consequence is at present 
punishable under the Qcnernl Regulations in respect to both Parties, the Courts for the 
most part possessing no other Ground for adjudging the Extent of Blame imputable to 
either than the Admissions or Wounds of particular Parties. The Number of Persons 
concerned in Atfitiys of this Description may either exceed or fall short of Twelve, 
accordbig to Circumstances. As regards the Punishment of aiich Offences, the Court have 
seen Cases ol aggravated Affray in which Seven or even Fourteen Years Imprisonment 
was called for. The Judge of Seharunporc has recorded some Remarks on th^same Subject 
whicli may deserve Notice. 

23. The Court are of opinion that ‘‘ rioting ” of the Description mentioned in Clauses 
132 and 1 33 should be excepted from any Definition or Specification regarding the Number 
of Persons wliich constitute the Offence. 
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24. The Court are disposed to question whether the Punishment in Clause 141 
would be aj)propriate in all Cases, while they think in some it might be quite in- 
adequate. 

25. Clause 142 refei’s to a Judge pronouncing a Decision which ho knows to be 
“ unjust." But by what Means is Ins Conviction of the Injustice of the Order to be dis- 
vered ? A Decision may be diametrically opposed to Justice, and yet the Functionary 
passing it may aver (and it miglit be difficult to rebut Uie Asse^rtion) liis Ignorance tlmt 
it was so. 
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2G. With reference to the Punishment provided by Clauses 143 and 144, as far as 
Imprisonment forms Part of it, the Court suppose pro])er Prei^autions will be adopted in 
the Law of Procedure to prevertt n.ny ]>ubUc Offitjor siuitaiiiing Degradation therefrom 
who might ultimately clear himself ami be restored to Confidtuice. Otherwise the Penalty 
in question might be regarded as derogatory, and o])on t(j Objcjction. 

27. It occurs to the Court tliat the Punishment of Imprison met it in such Cases as those 
contemplated by Clauses 147, US, and 170 (in Chnptiu' IX.) Is g<*nerally unsuitable, and 
they would be ^posed to prefer the Substitution of Eiiu). or Imprisonment on Failure to 
pay. As regards Imprisonment, the Law of Procedure will of course make due Provision 
for the Option of Appetil being given. 

28. The Judge of Seharuupoor has suggost(‘d that ‘‘ Mcrcltants Accounts," when 
requii-ed to be produced in a Court of Justice as Evidence in a Case, might advantageously 
bfi specified, as indicated in Clause lofi. The Court obso]*ve, howevcT, that the Clause 
does not profess to define V)h(tt Documents shall be legally demandable, but to declare 
the Penalty of their Nonproduetion ; and the (Jodo of Procedure, it is ])resumed, will 
determine Avliat ai'c the Documents the IVoduetioii of whicli Uie Law requires ; but unless 
Account Books fall witliin the Deliiiilion of “ Domiments,’' a Provision seems wanting'for 
the Punishment of Ptu-sons refusing to produce in a Court of Justice such Accomit Books 
os they are bound to produce by Law. 

2^>. Adverting to tlie Explanations appended to Clause 188, regar<llng what constitutes 
a “judicial Proceeding," or a Stage thereof, the (Joiirt of coui-si' c(m elude that duo Con- 
sideration will be IukI in the Law of Procedure to ilie Case of Charges against the public 
l\)nduci (»f European Oflictu's, Avitli a view to save tlieir Cliaraetiirs from l>eing attacked 
with Impunity on insufficient Groumls. It is also jiresumed that the Code of Procedure 
will declare tlip ])reliminary Jnvestigatioji to be held by Order of Government for ascer- 
taining whether Grounds exist for bringing to Trial public Officers to fall within the 
Definition of a “ Judicial Proceeding/' and thus bring a Witness giving false Evidence 
before the Body holding sucii Inquiry within tlm M(>aning of the Clause. 

30. The Judge of FuiTuckabad^ has adduced a Case of actual and recent Occurrence, 
in which, and in Cases of a similar Kind, that (Jflicer is of opinion that the Punislimeht 
•provided by Clause 191 would operate wdlh undue Severity. The Instance alluded to by 
hJhi regards the Fabricatieju of false Evidence to sustain a good Case from Pear of a Defi- 
ciency of Judicial Proof, such as was apparently done with respect to the Italian Witnesses 
in the Queen's Trial. The Court think that the Judge of Furruckabad's Argument has 
some Force, as regards this Country, where more Latitude must necessai'Uy be given ; and 
they would propose to meet the Difficulty by the Insertion of the Word “ im/aocevit/' tol, 

tW he may thereby cause any innocent Person," &c. 

3 J. It is concluded that the Rules of Procedure will include Provisions intended, with 
Advertence to Clause 196, to meet the Contingency of conflicting Decision beings 

Civil 
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lt% The Judge of Sehamnpoor has observed that Clauses 203 and 204 do not make any 
l^vision for ^e Pimishment of Persons who may return fifoiu Transportation for Life; 
but it occurs to the Court that such Provision may have boon deemed superfluous, as in 
the event of Ke-tronsportaiion no legal Enactment would be needed JiP,meet the Exi- 
gency, and in the event of Commutation to perpetual Imprisonment or other Punishment 
being deemed proper, Clause 42, Chapter IL, would appear sufficient. 

83, The Court tliink the Punishment prescribed by Clause 257 inadequate as regards 
the extreme Period of Imprisonment provided, viz., Six Months, the Extension of which 
to a Term of Two Years they would consider proper. 

84. Tf the inlierent Meiming of “ Adulteration," or corrupting by tlie Adnuxton* of base 
Ingredients, include tlie 1 nie7itio7i to deceive, that is, if the Word is usabh» only “ in malum 

partem," Clause 259 and others in which it is introduced appear correct ; otherwise the 
Court would prefix to it the Word “ intentionally." 

35. Clause 282 pri'scribes Punishment for Persons doing certain Acts with the delibe- 
rate Intention of “ wounding " the religious Feelings of any One. Adverting to the (V»ni- 

•^WodonotconcrivoUiainnyiv^^^^^^ mihsioners PemarlcH in Page 50 of the Notes, quoted 

in the Margin*, the Court would prefer the Phrase 
iiivsiilting " to “ wounding,” or would juvfix to 
“woimding" the Word ‘‘wantonly." A Missionary 
intent on making Converts to the Christian K(digion 
must necessarily, if ho ])e in eai’nest, use such Argu- 
ments as are calculated to “wound” the religious Feel- 
ings of his Hearers, without meaning wantonly to insult them. 

36. Clause 284 makes Provision for Cases in which a Person, “with the lnt(‘ntion of 
“ causing another to lose (Jastc, commits any Assault which causes him to lose Caste, or 
** induces him to do ignr)i*ant]y anything thereby he incuj-s Loss of Caste.” The Court 
would, however, j»r(*f(‘r to substitute these Words, “ Wliocver, w ith tl)e Intention of hint- 
“ ing any Person s r(‘ligious Feelings, assaults tliat Person, or induces liim to do ignorantly 
“ that which ho would not otherwise liUve done, by which Means his religious Feelings 

are hurt," &c. This, the Court observe, w^ould include Persons of other religious Per- 
suasions besides Hindoos, to wdmm aloiu' the Expn^ssion “ Caste " is strictly s]>oaking 
applicable, Moosulinans having pro])erly none. It also ayqiearH to tljo Court desirable to 
avoid the Use of the Term “ (^asle,” which would include the Necessity of defining what 
constitutes (^aste, and what its Violation, and would involve lleference to Judicial Pn*ce- 
dents, and Uncertainty even wdtli that Cuide. The whole Object of the Law, too, may be 
sufficiently attained without it. 

87« Clause 285. The Court would alter thus, “Whoever, wdth the Intention of hurfing 
** Tihe religious Feelings of any I\*rson, causes Food belouging to that P(‘rson to bo in a 
“ State in which such Person, if aware of it, would not wdllingly use it as Food, shall 
** be," &c. This Alteration, besides avoiding^tlie Use of “ would meet, the Couiij 

Hunk, every sup])oaable Case ; l)ut the Clause, as it stands, is unsnsee])tible of ApjdicaUon 
to the Case of converted Moosulinans (such ns exist in Mymonsingli ), who, though tfiey 
have^tiominally abjured Ilindooisiii, ^ till n tain some Prejudice^ of tlint Religion, csj)ecially 
regarding Beef, and in res])ect to whom the Phrase “cannot use as Food ” w’ould not be 
strictly aj)j)ro})riate, as their original I’njudicvs would still infiucnce them, though, agree- 
ably to their new Creed, they ought to discard till Rcnqilcs. 

38. Upon a similar Prineijile, for the Words “ in res])ect of his Caste” at the Bottom 
of Page 121? (Clause 1G9, Chapter XXV.), the (\>urt would subbtitute, “in respect of his 

Religion,” or “ in respect of his religious Prejudices nud tliey would alter the Heading 
of the Chapter as follows : “ Of Ofiences relating to Religion and religious Ihvjudices.” 

39. In Clauses 287 and the Two following, after the Woids “ Fast India CVauji^^uy ” 
the Court wouhl suggest the introduction of the follow ing : “ (u* w liot'\ er, 1 >elng a F oi eigner, 
“ required liy Law to make such Rejim't.” The Court/ ()bs(‘r\e that an uuM\stricted Liberty 
of Entrance to Foreigners might have most ])erniei(ms ElTe<*ts. 

40. I am directe<l to state thai/ Clauses 302 and 303, prescribing tlie Punishment award- 
able for voluntary culpable Iloiuieidt* “by Consent” and “ in l)efe?icc ” apjiear to ])rovirle 
a Penalty of a consulerably hcaviei 1 >esei i])tion than our (\)iiits )ia\e been accu^lomcd to 
inflict for the same H(»rt of Ofltmccs ; but the Court W'oiild be imwdlling to designate such 
Punibliment os unduly severe, wdthout having at the same Time beloie them the C^Jde of 
Procedure. 

41. Refemng to the Tllustratioii of Clause 305, the Punisliment provided for such an 
Offence as that described does not appear adetjuato. The Court think it should rejidt r a 
Person liable to Imprisonment for Life, to which they would lecumnieud it fehould be 
extended. 

42. Adverting to the Explanation on Clause 359, in respect to what constitutes the Act 
necessary to the Offence of Rape, the Court are of opinion that if Clause 346 contemjilatcs 
Provision for the Punishment of all Acts short of Penetration, the Amount of Puuislaueut 
provided is inadequate. 
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48. Qaurt do not per^o i^rbjrtliaPtaUbi^ tM 

in Claiise 80 O ghould be lees than that proidded fir im Otfenoe m 848» with Adveitenoa 
to ^ relaJ^ve Character of those Offences. 

44 . In Olanae 357> which contains a Sp^flcation of the intended or probable ooit 84 * 
quenoes of Kidnappiiig/' the Court would include in the Enumeration, ^*or the dedicating 
“ of that Person to Prostitution." The Court also observe, that Cases are of common 
Occurrence in this Country in which Clul<&en are left at Fairs, or abandoned in Times of 
Famine and Distress, and Provision is required for the Punishment of Persons appropriate* 
ing such Children with evil Intentions, none existing imder the present Law. 

45 . As a general Remark referable to this Chapter, the Court would obsei’ve, that the 
Code does not seem to make Provision for the Offence of administering poisonous or dele* 
terious Drugs in Victuals or Drink, with the view to stupify and rob Persons, reckless 
whether Death may be the Consequence of the Act or not. Such, however, is a common 
Crime in the Norih-we&teni Provinces; and the Court have recently seen Cases which 
induce them to suspect that it is j)racti 8 ed as a System by a Class of itinerant Poisoners. 
The Court would projjose to punish the Crime of administering Drugs or other Substance 
which, if takcti in sufficicut Quantity, is calculated to destroy Life, by declaring Pei’sons 
convicted of it liable to lni])risonment for Life or Transportation. 

46. “ Duelling,” the Court remark, is not specificiilly alluded to in the Code, but they 
conclude it is ijrovided for in Clauses 294 and 320, accordingly as Death or wounding 
only may have ensued from the Act. 

47 . Clause 365 j)rovides the proper Punishment for Theft committed under certain 
CircuinslancoH, viz., “ within any Building, Tent, or Vessel, which Building, Tent, or 
“ Vessel is used as a Human Dwelling, or within any Building used for the Custody of 

Property." In ilie Litter Part of the above Sentence the Court do not perceive why 

Tent or Vessel " sIiouM not be also included, since they may be likewise used as Recej>- 
taeles for the Custody of Property. They would insert after “ Building" a Ptepetitiou of 
the Words ‘‘Tent or Vessel." 

48. (ydauso 376 fixes the Number of Persona necessary to constitute the Crime of 
Dacoitee at Six or more. The Couit, however, consider this Definition as open to 
Objection, as Dacoitee might often be committed by a less Number; and even when tha 
Number of Persons presmit aiding and abetting were really in excess of Six, it might 
frequently be dillieult to prove tb(‘ Fact. 

49. Adverting to Clause 3S7, wliich prescribes Imprisonment of either Description ex- 
tending to Thieo Years, or Fine, or both, for “Criminal Breach of Trust," the Coiu’t 
would wish that Pr(jvisioii should lie made for a severer Punishment being awardiible in 
certain 1 nstances of common Occurrence m the Mofuasil, such as that of confidential Persons, 
emiiloyi'd by Bankers to convey Remittances in Specie from One Town to another, appro* 
printing the Money to their own Use, and alleging that it has been taken from tliem by 
Robbers. This Mode of sending Remittances is very general, and the Offence is of .so 
serious a Complexion us to demand, the Court think, a heixvier Penally than that contem- 
plated by the Code. 

50. The Punishment for fraudulently receiving stolen Property, knowing it to be such, 
provided by Clause 390, does not appear to the Coui't sufficient to meet Cases in which 
the stolen Property may have been obtained by Highway Robbery, or the Theft attended 
with Murder or Poisoning, in respect to which they are of opinion a higlier Measure of 
Punishment Avould be requiied. 

51. With reference to Clauses 413, 414, the Court do not sec any Notice of Occa- 
sions in wlii(4i Death may be caused in the Commission of Mischief by Fire, tliougli the 
proper Punishment is jierhnjis provided by some other Clause in the Chapter appertaining 
to “ Otieiiees against the Human Body," and miglit not be appropiiate in the present 
Chajiter, which concerns “Property." 

52. It seems to the Couit that as in Clause 414 the Number of “not less than Five"ia 

fixed in regal’d to Buildings the Destniction of which by Fire is made liable to the 
increased J’linisliment of Transiiortation for Life, or rigorous Imprisonment extending to 
Life, and not less than Seven Fears, &c,, so in Clause 415 also a coiTesponding Rule 
should be made applicable to the Case of decked Vessels, by providing a Clause of similar 
Purport, “ inutatis mutandis," to Clause 414. • 

53. The Coin I are iudiiied to consider the Punishment provided by Clause 452 
insufficient. 

54. It a])poara to the Court that the Imprisonment confemplaied by Clause 460 as of 
either Description “ might, with reference to the Chai*acter of the Oflence, be restricted 
“ to simjile." 

55. Ah regards tliis Subject the Court liave not omitted to give duo Weight to tJie 
Rcniarks recorded by the (Joniinissionei’s in the Notes (Page 88, last Paragraph,) in respect 
to the Abandonment by Domestics of Service, but they still tliink some Provision might 
justly be nuide to meet the Contingency of Servants quitting their Masters Service 
without Notice while on a March or during a Journey. Their “sudden Departure" on 
such Occasion must almost necessarily involve much Embarrassment and Inconvenience. 

56. With reference to the Arguments of the Commissioners, and to the Difficulty, so 
clearly set forth in the Notes, the Court have no Objection to the Exclusion of Penal 
Provisions for Adultery from the Code, which does not, however, appfeor to contemplate 

any 



mny from their legal Brot 

teotom^^ttaS :ihAi fteems to them a Befrei The Court believe ttiat Becolftioti YIL of 
1819 has. barn fouud in Practice to be a very usofUl Enactment) and weU suited to the 
FeaMngs of the lower Claeses of the Oonraninity, who, in Cases of Wives leaving their 
Husbands, can by its Provisions get the Crime of Seduction punished without their 
Dishonour being brought prominently forward, th^ Female being induced by fe.ir Promises, 
on the Seducer being sent to Gaol, to return, and domestic. Harmony restored, 

57. Adverting, also, to another Object of the’ same Regulation, the Court remark tliat 
the Code does not appear to contemplate the Provision of logivl Penalties for tlie Non* 
maintenance by Persons of those wlio are entitled from them to Support. 

58. Much has been said and ’written concerning the l^ifficulty of accomplishing the 
necessary Task of translating the Code into the Native Languages ; an Undertaking upon 
the successful Execution of which its whole practical Utility will of course depend. The 
Point is adverted to by the Commissioners in tlie closing Paragrajili of their Preface, with 
apparent Appreciation of the Difficulty, yet witli an Expression of tlieir Reliance on the 
Existence of adequate Means to encounter and overconu*. it. The Court cannot, however, 
conceal from themselves the Apprehension, that the greatest Obstacle may be found to be 
One which no Measure of Qualification for the Tfisk (as far as regards the mere Ability of 
making a correct and idiomatic Translation) will suffice to cope with, and to consist in 
the Over-precision of Terms in some of the Definitions and t)ecasional Refinements of 
Phraseology, to express which with Correctness the Genius of the Native Language does 
not seem capable. 

59. The Court would also anticipate little,^ save Error, Embarrassment, and Injustice, 
wore the Code (however well translated) put into tlie Hands of Natives or even 
European Functionaries of limited Experience, for the Purpose of their acting on its Pi-o- 
visions, unaccompanied by some sort of Key, which would perhaps be best supplied by 
an alphabetical List of the various Offences and Grades of Offences, intended to be met by 
its Provisions, with a Specification oj)posite to each of the Extent and Nature of Punish- 
ment wliich could be awarded for it under the Co<le, and a iicftirence to the particular 
Clause or Clauses according to which tlie Punishment is awardable. With sucli a Guide, 
tlie Court believe that the Code would be found easier of 0]>eration than the present 
Collection of Regulations; but without tlie Help supplied by it. Provisions would be liable 
to be overlooked, owing to the Necessity of constant Refiu*ence from r>no Part of the Code 
to another, especially in respect to the Abetment ^of Cffences, the Assignment to which 
Subject of a separate and independent Clia|>t<n' has a prima facie A])})eiarance of Com- 
plexity which had been better, if pc^ssiblc, avoided. 

CO. The Court have now coiickided such a bric.f Survey of the Penal Code in a practiciil 
point of view as the Opportunities at their command 
have permitted them to take ; and, agreeing with a dis- 
tinguished Member of the Commission wliich framed 
it ill respect to tlie In ter coherence of its several Parts, 
and the consequent Obligation of studying it as an 
entire Work (for* they have repeatedly imagined 
Omissions or Defects which, on consideration, have 
appeared to be provided for), as wcdl as in i*egard tf> 
the Necessity of an elaborate and lengthened Stinly of 
the Production in order to do it complete* Justice, tlje Cnurt must regret that 
Circumstances should have put it bej’ond their Power to take a fuller Yii*w of the Subject 
than is comprehended in their prestait Remarks, less wt>rtliy of Submission, they are 
sensible, than the Importance of the Question would otluMwise appear to demand. 

I have, &^c. 

(Signed) M. Smith, 

Officiating Register. • 


** The Pennl Ooilo was a T>ornm»'nt in which all 
thr P.-irth of It hmiK toifcthor. If tho Mission- 
arjf» IkmI studiril it oly, which inrleeil ho 

roulil not export lo do, as It invulvicl a 

J^abour of stMtio MontliH, they would see tho 
Answor to I ho ( ilyootiiai,” Acc. 

“ 'I’ho Coflo was a Doouinont oxtoiidiu^ to 100 
Folio Fa/rt‘s, c-vrry Word of which liail a nriiriTiK 
upon r\rry tdlicr. and hr i>r.u!(l not rxiMVt that 
llio Missioaanrs should havo Ihorouiciily mus- 
tiTrd il.” 

KxtfMi t fpiori Mr. Mru’-aulay’s Hpi*rrh at Kdiu- 
burKh m aiiBWcr to Ul>JcctionK of Air. Itussrll. 


E. Peploe Smith Esq. to H, B. IIajhhnoton Esq. 

(No. 1.) 

Commissioner's Office, 5th Division, Camp Tckhma, 
Sir, 12th January 

I HAVE the Honour to acknowledge the Receipt of your Circular Letter, No. dated 
24th March last, with its Annexures, on the Subject of thtj proj>oscd Penal Code, prepared 
by the Indian Law Commissioners, and bt^ to apologize for having so long delayed 
replying to the same ; but the Fact is, tliat my Time is so entirely engrossed in the labo- 
rious and important Duties of my own Office (which being essentially an English one 
admits of no Holidays, Siuidays excepted,) as to dejirive me of the Power of maJeing 
myself Master of the Subject, without which it would be little to the Pm*pose to venture 
an Opinion on so important and comprehensive a Body of Laws. 

2. The Comt, I am fain to hope, have never found me wanting in the Desire to comply 
with their Wishes to the best of my poor Ability, and it ill accords with my own Feelings 
to ple^ Want of leisure for the I^erformanoe of any Duty ; bu<i on the present Occasion 
(263*) 8 E 3 I «wn 
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I«m tduoiazxtiy oompelled to timnr myadf uixm the Ckmri*8 ItidnlgeiioB, nther than 
attempt, by putting on Record a few crude and IQ-digested Bemarks, to criticise a Work 
the framing of which has occupied the undividod Attention of some of the most talented 

Men in the Coimtry. , , . 

I have, Sac. 

, (Signed) E. P. Smith, 

Acting Commissioner. 


W. O. KeDEN Esq. to H. B. IlAItMNOTON Esq. 

(No. 88.) 

Zillah Moradahad, Sessions Judge's Office, 

gir^ 1 lih December 1838. * 

I HAVE tlie Honour to acknowledge the Receipt of your Letter, No. 1,507, of the 27th 
ult., calling for a R«>})ly to your Circular Letter, No. 283, of the 24tlii March last. 

'I’he heavy Dutio.s of this Jurisdiction i)revented me from j)CJ*using tlie proposed Penal 
Code witli that Care and Attention rcjquired to enable me to suggest any Amendment, 
I therefore did not consider it exjwjdient to submit any Remarks. 

Erora the Tenor of the Stieond Paragi-aph of your Letter t)f the 24th March, I under-, 
stood the Court only recpiired a speedy Reply, should I have had Suggestions to offer on 
the points noticed in the proposed Code ; hence the Cause of the apj)arent Delay. 

• 1 have, &e. 

(Signed) W. O. Kkdkn, 

Officiating Session Judge. 


A P. CuiUllE Esq. to H. B. Hakuington Esq. 


(No. 2.) 

Sir, 

In reply to your Letters under Date the 
the Honour to state, that, aft.er a Pemsal 
occur to mo on the Points noticed therein. 


» Zillah Etawah, Judge's Office, 

loth January 1831). 

24th March and 27ih November lust, I have 
of the pr(»posed Pemd Code, no SSuggestions 

I have, &.C. 

(Signed) A. P. Ctturtr, 

Offieiatiug Judge. 


J. DuNSMURE Esq. to U. B. HaRUINCTON Esq. 

(No. lOh.) 

Dewaniiy Court, Zillah Allahabad, 

Sir, 3()th November 1838. 

1 HAVE the Honour to aclcnowledge the Receipt of your Letter, No. 383, dated the 24th 
of March last, and of its atitiex<'d Enclosures, regarding the jn ojxised Penal Code. 

2. 1 beg to state that I have no Suggestioits to offer which 1 could in any way deem 
an liuprovenicut of the proposed Code. 

1 have, &ci. 

(Signed) J. DuNSMURE, Judge. 


G. P. TnoiirsoN Esq. to H, B. Harrington Esq. 

(No. 6.) 

Dewannee Adawlut, Zillah Goruckpoor, 
gir, 8th January 1831). 

As from the Tenor of the Court’s Circular, No. 383, under Date the 24th of Moi'ch last, 
and c)f Mr. Mangle's Letter w-hieh was annexed, it ap])ears optional with the Officers of 
Govenunout to ofler or not any Suggestions on the Penal Code, T would under this 
Impression beg to la; excused from giving any Oi»lnion in the Matter, lirst, because to 
ofler an Opinion upon so c<jstly and laborious a Work considerable 'Time must be 
retjuired, and, sia-ondly, because I have not that Time to aflbi-d without Detriment to the, 
Duties of my Office. 

2. I should hav<! stated thus much before, but until 1 received yours of the 27th of 
November I was not aware that an Answer was requisite. 

I have, && 

(Signed) G. P. Thompson, Judge. 
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p.B. K0BRXE6O17 Eaq. to H. B. HahringtoK Esq. 

(No. 116.) 

2illah Jounpoor, 

Sir, 29th December 18f]8. 

In reply to your Letters, Nos. 383 and 1,514^ of the 24th March and 27th November 
lost, requiring my Opinion of the proposed new Criminal Code, T beg leave to assure Hit* 
Court that the Duties of my Office have not afforded me Leisure for such a Task as tht* 
important Volume transmitted with your First Letter must necessary entail upon any 
one who would undertake to examine and record an Opinion upon it; 1 have inoroov(*r 
the greatest Diffidence in my own Qualifications to judge of such grave JVTatii.ns, or to 
offer an Opinion which would be worth the Acceptance of the superior Authorities. 

2. As Persons of far gi-eater Experience, Acquirements, and Knowledge than I can 
^flatter myself 1 possess have been applied to for their Sentiments, 1 earnestly tnist that 1 
may bo held excused from intrudiTig my O]uuions, which, while the Preparation of thorn 
will interfere materially with the Discharge of more pressing Duties, would most })robably 
in the End bo superfluous. 

I have, &a 

(Signed) D. B. Morktkson, 

Sessions Judge. 


R BfJX Esq. to H. B. HAKIlINaTON Esq. 

fNo. 301.) 

Delhie, Magistrate s Office, 

Sir, 2()th December 1838. 

I HAVE the Honour to ackii()\vle<lge the Receipt of j^our Letter, No. 1,543, dated the 
27th ultimo ; and in r(?])ly to reque.st IbaX you will ex]»ress to the Court my Kegrt t at 
having be(m unable lutliorto to (jbey the Order coiitaiued in tludr Circular dated t]u‘ 
24th of March last, 

2. I received charge of this District on the 1st of July, ever since whieli Date my 
Time has betm in a gre.aii measure oeeuj)ied with itnpori*ant Duties intrusted to nn* by 
the Government, in adilition to tire current Business of the Magistrates and Col1e<-t,or's 
Office. I have been unabhi to do mort; than glance hastily over a few of the Laws 
which ar(5 contained in tliti t\)de ; and it is impossible for iin* to record any ()])inion as to 
the Merits of tin*. wliMi^ until 1 shall have liad LeisuriJ to jairust' and esjusidor it with (bat 
Care which so iuij)ortant a Question demautLs. 

I have, iKre. 

(Signed) R Bell, Magistrate. 


F. P- Duller Esq. to H. B, Harrington Esrp 

(No. 6.) 

Shaj chan poor, Magistratij's (tffiee, (7ainj) Pulum, 
Sir, 14th DticiMiibcr JS»3S. 

I IIAVE the Honour to acknowledge the Recei]>t of your Let.ter, No. 1,528, dated the 
27th ultimo ; arnl in re])ly to state, tliat on referring to your L(‘tter, No. 383, dated tlu‘ 
24th Aiarcb last, T do not find that 1 was called on for any lb‘]dy to the sani(\ bu(. bad it 
left to my Option to offer any Sugge.sti<m.s which might occur to ine n.fl(‘r a eaiviul 
Perusal of the ])roposed Penal Code. 

2. It seems to me that Experience alone ca.n di'ei<le whi'ther the ( -ode is bast-d nn 
sound Principles, and I confess 1 have not ytd. given it that ( Jonsidiuatiorn nor am 1 afde 
to do so in the midst of my j)res#nt Duties on the Oudh Frontiei‘, so as to (pialiiy myself 
for the Tawsk of discussing its ])robablo Merits in dt^iail ; and ]»ei*hay)s wliat 1 could say on 
the Subject will have been already sugge.sted to the Court by other more. r*xpi‘rienei><| 
Magistrates ilian myself. 

I have, &c. 

(Signed) F. P. Bitt.leu, 

* Ollichiting Sragistrate, 


J. CumiNE Esq, to H. B. Harrington Esq. 

(No. 10.) 

Etawah, Magistrate's OfTiec, 

Sii*, 29th January 183fb 

In reply to your Letters, Nos. ScS3, of 24th March 1838, and 1,520, of 27th Nov(md>er 
1838, I have Uie Honour to state, that from the slight Examination that I linve ha<l 
Leisure to make of the Penal Code, provided the Necessity of so great and general a Chango 
be unavoidable, in order to attain the Object, a Code applicable to all Classes, no Sugges- 

(263.) 3 E 4 



( 40i ) 

tions oceur to me regarding any Part of the prof>OBed Code of Lawe which would deserve 
the Attention of the Court 

I have, Aa 

(Signed) J. CUMIKK, Magistrate. 


J, C. Wilson Esq. to H. B, Hahrinoton Esq* 

(No. 3.) 

Zilla Cawnpore, Magistrate s OflBce, 

Sir, ^ 11th January 1 839. 

In reply to your Letters, under Dates the 24th March 1838, No. 383, and, 
27th November *1838, No. 1,531-, I regret to be compelled to state my Inability to comply 
with the Requisition therein contained, in the Manner it ought to be complied with. 

2. It would be an easy Matt(.‘r for me to fix on One Cha])ter of the Penal Code, 
and having made some Ooinnumts thereon, to forwai^l those Comments to you ; but the 
Court requires an Essay on the whole Code from Beginning to End, and such an Essay, 
unless I altogether riegl»^cted my very res])onsible and harassing Duties for a Week, aaid 
gave to it my sole untlivided Attention during the whole of that Period, I could not 
write. 

3. Trusting that the above will be considered a sufficient and valid Excuse, 

I have, &c. 

(Signed) J. C. Wilson, 

Officiating Magistrate. 


J. J. W. Taunton Esq. to H. B. Harkingto.n Esq. 

(No. 393.) 

Humeerpoor, Magistrate s Office, 

Sir, fith DecHimber 1838. 

In reply to your Letter, No. 1,53(5, of tht; 27th ultimo, 1 do myself the Honour of 
informing you, that I am not prepured to make any llomnrks or oiler any Suggestions 
on the j)r<)posed Penal Code, a Copy of which accompani(;d your Circular of the 
24th March last, 

I have, &c, 

(Signed) J. J. W* Taunton, Magistrate?. 


R. Montgomery Esq, to U. B. Harrington Esq, 

(No. 442.) 

Magistrate’s Office, Zillah Allahabad, 

Sir, 21 si l>i‘e(‘iii])er 1838. 

In reply to your Letter o!;.'S^\e 27th ultimo, requesting my Oj)inion on tlie j^roposed 
Penal Code, I have the Honour to inform you, that my nuim‘rous l)uties |>reveiit mo 
giving the Attention requisite to enter upon so iiiq>ortant a Subject, and that I am not 
therefore prepared to give any Opinion tlujreon. 

I have, ^tc. 

(Signed) 11. Montcjomery, 

Officiating Magistrate. 


• W. n. Woodcock Esq. to H. B. Harrington Esq. 

(No. 501.) 

Mirzaj)Oor, Magistrate’s Office, 

Sir, 7th Dt;ceml)er 1838. 

I HAVE the Honour to acknowdedge the Receipt of the Court's Orders, cojiimunicated 
in their Circular Letter, No. 383, ilated tlie 24th March, requesting my Ojiinion on the 
proposed l^enal Code ; and to state in rejdy, that the Subject has not received that Coniri- 
deration wliieh would warrant my giving an Opinion on the Sul ject. 

I have, &:c. 

(Signed) W. U. WOODCOCK, Magistrate. ^ 


F. R. Davidson Esq. to H. B. HAKRiNGTok Esq. 

(No. 563.) Magistrates Office, City of Benares, 

Sir, 1 Ith December 1888. 

I HAVE the Honour to acknowledge the Receipt of your Letters of the 24th March and 
the 27th ultimo, requesting an Opinion on the proposed PentJ Code. 

My 
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My Time is so constantly occupied by the current Business of the Magistrate's Office 
and my other Duties, that I have been unable to devote any Part of it to the important 
Subject under Consideration ; and as any Opinion formed and offered under thest‘ t^ir- 
cumstiuices would be crude and without Value, I trust that with reference to Pai-agiapli :i 
of Mr. Secretaiy Mangles' Letter, and Paragraph 2. of yours of tlie 2’tth March, 1 may he 
excused from entering upon the Question. 

I have, &c. 

(Signed) F. R. Davtoson, 

Otlicialing Magistrate. 


(No. 222.) 


D. F. M‘Leod Es(p to II. B. IIauhington Esq. 

Saugor, Office of Principal Assistant CommissiomM*, 
Sir, 18th January 18ri9. 

I HAVE the Ilononr to acknowledge 3 "onr Letters, No. 383 of the 24th Mareli, ami 
No, 1,548 of the 27th November last, requiring from me Suggestions in regard to the 
proposr3d Code prepared and ])uhlished by the Law Commissioners. 

2. From tlie Tenor of tlie Fiist of those Letters I ha<l considered the Transmission ol 
tlie Suggestions in question to be quite o])tiomU ; and now that 1 liave been agai]i called 
upon for them I am unable to oiler any, in iwklition to those given by me, on Re(]iiisi 
tirm of the Commissioners, on several .spocitic Subjects, previous to the Preparation of* th<' 


3 1 would, hoM'evei-, ri“])C‘ai iht‘ Opinion whi(’h 1 tlien expresstMi, that to (onsidor 

Alidtery exclusively a civil Offeiiee is ealeulate<l, in as fir as Courts can have an Iidluenee 
on tlie Morals of a People, to be jiroductive of Injuiy, and o]>j>o.sed at tlic‘ same Time to 
the Feelings and Sentiments of the most respectable Part of the Community. 

4. Having returiie<l from a. Nim^ Mord.lis Leave only in the Moiitli of* May, to takr 
Charge <if this District, the Duties of which were new to me, 1 n*.grtd. fliat. the Tre^** of 
Matters demanding my Attention has not allowed of my reading tla^ Cknle with tlio 
tion requisite, before replying saiisfat;torily to your Keepusition ; and the above is i-he oiilv 
Point wliich has so proniiuently^ engaged iiy Attention as to induce me to offer a Itemark 

I have, &c. 

(Signed) D. F. M‘Le(>t>, 
Offuaating Principal Assistant Commissioner 


G. F- FkANCO Esq. to H. B. HAIUlINaTON Esq. 

No. -(>8.) Commissioners Oflice, First Division, 

Sir, 8th December 18.38. 

In reply to your Circular Letter, No. 383 of the 24th Mnrcli last, I liavt? the Honour 
to state my Opinitai fliat tla* new Ptuial Code is admirably ada])ted for tin* Aflministratioo 
of Justice in India, as far as a (\^de can jio.ssibly be expected to effect that C)]>Je(‘t. 

1 have, &c. 

(Signed) G. F. Fkancto, 

Officiating Commissioin 


T. T. Metcali’k Es([ to H. B. Haujungton E.sq. 

(No 48.) Delhee, (kanmissioner’s Office, 

Sir, 7th January 1839. 

In your Circular, No. 38.3, under Date the 24U) Marcli last, I liave been directed, in 
common with others, to submit any Suggestions Avhich may or*cur to me rel.ative to the 
proposed Penal C(»Je ])repared ]»y the Imlian Ijrw Commissioners. 

2. In reply, 1 have the Honour to state, that after a eareful and attentive Peni.sal of 
the Dcxaiment, 1 a.m not .sensible of any Defet^ts requiring jiarticular Notict^ ; and imleed, 
considering the high Authority from whence the Code has emanated, any individual 
Funotionmy must feel exeee<lingly diffident in recording an Opinion having for its Object 
the Emendation of a Law the practical Klletd.s of which have not yet. lieen felt. 

3. In one respect, liowever, all will concur, for all must acknowledge the Superiority 
whicli the contemplated Code, from its condensed Form, possesses over the voluminous 
Record now in force for tlie Administration of Criminal Justice, Of its intrinsic Moritz 
it would be premature to form a Judgment until it has borne the Test of Experience. 

I have, &c. 

(Signed) T. T. Metcalfe, 

Cominfssioner. 


3 F 
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J. Davidson Esq. to H. B. HAitaiNGTON Esq. 

(No. 27 .) Commissioner s Office, Sd or Bareilly Division, Camp Nelitoitr, 

Sir, 21st December 1838. 

I HAVE Honoiu’ to acknowledge the Receipt of your Circular Orders, No. 383 of the 
21th March, and No. 1,195 of tlie 27th iHtimo, directin^:^ me to submit iiiy Sentiments 
n]>on the Points noticed in Mr. Secretary Man|jrW Letter of 12th February 1838, re^ard- 
in;^^ tlu‘ proposed J’enal Code ^nvpared by the Indian Law Commissioners. 

" 2 . I Jmve read the ])ri>]Kjsed Code witli Attention, in conjunction with the Body of 
Ciimimil-La^v at present in force, and have attempted, its much as the little Time at iny 
Disposal from nr/:(ent Duties wcaild ]H*rmit, to test its Provisions by Comparison with the 
social (Circumstances of their intended Ai»]»lication ; but tlie Surv^ey lias been of too limited 
a Nature to warrant my ibrming very definite CJonclusions on the Subject. 

It a])])ears to me, iiowever, in the best Judgment 1 can form, that the Substitution of 
tlic pvop(»stMl Co<lc' l<ji‘ oiir J JiegulatioiiH, than which it is at least no less complete and 
intelligible, and much easier of Kerereiice, would be attended with little Inconvenience fts 
regards daily TVactice ; and with reference to its satisfactory Develojuuent of Principles, 
Exactitmlc ol’ Definition, and clear Division of Subjects, that it would prove a ingddy 
insli’urti ve Maiiual of Criminal Jiirisprudonec, and a more certain Standai'd for adminis- 
tering its Law. 

1 liave, &c. 

(Signed) J. David.son, 

Ofiiciating Commissioner, Circuit. 


W. CowKLL Esq. to H. L. IlAiauNcrroN Esq. 

(No. f)23.) Dewanny Adavvlut, Zillah Bareilly, 

Sir, 31st Dt'ceniber 1838. 

1 11A \ E the Honour to ackmnvhslge the Rectupt of your (Mreular Letter (No. 383), dated 
the 2 1th Mar(‘h last, and of a subsecpient (J)omihunie-ation (No. 1 ,5()(>) of the 27tli ultimo. 

2. 1 am soi ry to s.ay that Want <»f Leisure has ]>revcTite<l me from perusing the Penal 
Code ])n‘])are<l by th<‘ Indian Lav' C<»mmissiouers with that careful Atbuitioii recpiisite to 
form an ()]»ini<n» on the Merits of ii (%»ni[)ilatioii of so iin}>oita!d- a Natui*(‘ ; but from a 
eur.soT'y lle,vi(‘w 1 can (iml nothing to object to a Work intended for the Ciiidaiiee ol ilje 
Legislative Kunetioiiaries of Ib itish Imlia. 

1 have, &:(\ 

(Signed) Wm. Cowet.l, Judge. 


G. Mainwaiuxo Esq. to H. B. llAniu.vcTox Esej. 

(No 2. >3.) Cffice of Sessions Jxidge, C5ty of Benares, 

Sir, btli December 1838. 

I IIAVE the Honour to aekuowlege the Ib'ceipt of your Letti*r, No. 383, un(lcu‘ Date the 
21tl) of' March last, with its A(;eojnpaniments, reg.ardiiig the pro{)ose<l Penal Code pre- 
pared by tlio Jmlia-u Law C\)inmissioners. 

2. ( \>nsid<M ing tin* very little Time 1 havt* l)een cn;ib](‘<] to spare from my usual offieial 
A\'oeations to devote to the Study of so important a Work, 1 cannot divest myself of the 
Fi'cling that it voiild Ik* extrenu*ly prcsiinijd.mais in nn* to oiler anything like ( -rit ieism 
on the part/u*ular Merits or P>enierits of a Code eurefully compiled by Individuals s<i 
eminent qualified for the H ask I beg, lioweA^er, I .0 static for the Information of the 
(Vmrt, that a \i'V\ attfiitive P(*rusal of the ])i‘oposed Penal Code has led me to tbe (^m- 
elusion that Mm* Adoj>lion of it as J.<aw, as it now i.s, would be a \ t*ry deeid<‘d Imju'ove- 
ment on the existing System, and that Avitli reference U) the Constitution and TT.sagos of 
t his ( \>imtry, it is well adapted for general Practice in the Administration of ( h*iminal 
Justice. 

1 have, &.C. 

(Signed) G. MAlNWAlUNti, Sessions Judge. 


O. Blunt Esq. to H. B. Hariunoton Esq. 

Moradabad, S. Division, Magistracy, 
Sir, 18th Dec'.embt'r 1838, 

I have the Honour to aeknovvledge the Receipt of your Lett(*a- calling for a Reply to 
your Circular Letter, No. 383 of the 24th March last, regaa'ding the mnv IViial Code. 

2. As fixnn tla^ T(‘nor of the 2d Paragraph of your Letter, 1 considered that a Reply 
was only rec^uired iii tin* FiVeiit of my washing to offer any Opinion on the Code, 1 did 
not immediately r(*])ly to it. 

3 . 1 havt'. perused tlie Pt*nal Code, but my official Duties have been too heavy to allow 
of my giving it that ^’are and Attention wliich 1 deemed requisite, before I coiud offer to 

pronounce 
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pronounce any Opinion upon it. As far as I am competent of judging, from perusing it, 
the Code apj)ears based on the most enlightened Principies, and the pniciieal Application 
of it would confer much Benefit to the Country. 

I liave, &:c. 

(Signed) Geo. Bi.tryT, 

* Olllciating IMagistrate. 


W. H. Deane Esq. to H. B. Harkington Es(|. 

(ISo. 171.) Moozuirt'iiuiggnr AKliJi.stracj’, 

Sir, J7tJi Dcci'inlxa* 1S.‘18. 

In reply to your Letter, No. l,o2(> of the 27th ultimo, I have the Donotir fur the 

Information oi’ tbti Court of Sudder NizJimnt Adjtwlut, that 1 have diligcuitlv [H‘riise«l the 
proposed IVnal (%>de, and hrsitate, not to oiler it as iiiy Opinion that tie* Op< rati<*n uf 
the proposed Law will be attended with the greatest Adxantages to all (Jlass^\s nf S\)cii‘ty 
ill India. 

Without the fictitious and ingenious Nonsense of the J^aw of lOngland, tlie new Venal 
Code appears to me to be base<l ujjori e(iually sound Vrineiples of substantial Justice. 

I ha\ e, \re. ♦ 

(Signed) \\\ 11. Deane, iMagistrate. 


G- F. Harvey Esq. to 11 . B. IIahrincton Esep 

fNo. /.) Allyghnr JVIfigistrair’s t)iljctN 

Sir, 7th l)t‘c<'nibrr LS,‘>S. 

In I'eiJy to your Letter, No. ],r>21 of th(‘ 27ih ultimo, I liavt‘ the Honour to ‘^ay, that 
the Delay which has 0 (*(*urr('d in a(*lvn<»wlcdging yonr ]>reA ioie^ Cii-enl.*ir Le tter. No 
under I )ato tie* 2Hfi Ma.reli last, has arisen lis)ni tin* Sn}»]»osition that ()pinlons ui*on 
the pro]»osed Venal (Jode wi'r<i n(»t urgently requircMl, bnl tliat it was hd\ to the M;i{.ris- 
trates to furnish ilaan as Leisure and Opportunity oceurriid to foi-in them. 1 I'egix t. to sav 
that this Jj(*isure has not ocenrred to nu*. 

During many Periods of the ]>ast Year I have Ium^u ]>erf«a nijng the eid ii(‘ 1 )nt ie 
both (.)tli<;t*s of Magistrate and (Jollec^t.or of this ])i'>lriet rdni'ing t la* Illness or Abstaiet* 
of tin* .loini Magistrate*), 1 am therefore nnabh* to subniit ()pinions in detail I ha\«‘ 

however, ]>eruse<] witii Attention Hit* proposed t'ode, and nott‘d Points furtlit ‘1 

Remark. 

J incline to tlu* Bc'lief that if immediaitJy <*riael.tMl into Law it woul»l liavt* a bemdieial 
Elfet‘t. np(Ui tlu* Administration oJ' Criminal Justice in ln<lia. 

To furnish detailed Renuirks upt>n every Chapt.(‘r would, I eonec*ive, oetaipy nioie of tlu* 
TJm<’> of thc! Magistrates than can be fair a,eeonl<*<l, with <.\)nsi<lei aiitui for their otlua 
Duties. At the same Time, if Uu‘ir Attentiou was eallt‘d to tlu* Discussion ».J’an\" jiar 
ticular Cliapter or Portion of it, and th(*y AVt*re fmnishetl w ith (^hieiies, tiu* Answt'fs to 
Avliieh ANtudd rondtmse their Ojiiuions, or if t)uu*e art* any paitieular Points upon wJjieli 
Opinions arc rt*tjuiT*ed, I eonceivt* that inneh D<*tail wimld bt* got, l id of, aiui Time save<.|, 

Tlu‘ri' is inift^h Discretion left to i*aeh C^>ni‘t, in Matt(*rs of Punishment, and 1 am ol’ 
o])inion t(*onshh*ring tlu^ lh inei])les and I )<*jinitious to Im* Ibr tin* most jiart nndt niable) 
that tlu‘re are no Deft^ts tlie non-snp[>ly iiig of which would lia\e injurious fVaise- 
qiuiiei'S to au 3 " Party likely to etune undt*r the Inthu‘nee of this luun tnu nt, aiul vhitli 
might iu)t more ellieicntly be supjJitHl as Oeeasioii foi- disus ing tliein oeeuried dining tlje 
woiking of the (Jtjde. 

I will endeavour to ])re]>aro a feAv Remarks uptui particular Points s]jo!*11\’- At, present 
J can only plead the Ka-et, that my is eiilirt ly oflieially <a-eupi(‘d, and submit, in 

i*eply to tlie Court’s C/all, my Uj»iniim as a whole in Javouv of tlu* ]>ri>]h_>se(.l Penal Code, 
Copy of which accompanied your Letter. 

1 ha \ e, ckc 

(Signed; C F 1Tau\'i:v, 

M agislrale 


F. H. Robinson Esq. to tlu? Register to the Nizamut Adawlut, Aelaiiai'. ad 

(Judicial, No. 200.) 

Sir, Fnrrnckabixd Magistracy, I8tli December 18.*tS 

I have the Honour to state, wdih reference to your Circular on the Subject of the 
Oriininal Code, that I have no Remarks to olfer worthy tlie Ait(*ntiun of the Siuldc., 
unless an Expression of a very high Admiratiun of that Compilation may be taken t * 
be so. 

I have, &:e. 

(Signed) F. H. Rortnson, 

Magistrate 
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E" WlLMOT Esq. to H. B. Haiirington Esq. 

(No. 53.) Zillah Ghazeepoor Magistrate's Court, 

Sir, 4th Eebruary 1839. 

I HAVE the Honour to acknowledge the Receipt of your Letter, No. 1,541 of the 
27th N()venil>i‘r 1838, calling my Attentkm to a Circular Order, No. 383 of tlie 24th 
Miiirh 18.38, rccpiesting my Opinion on the proposed Penal Code. 

From the Time this Report has been due, and from my having so very lately Joined 
this District, I ho])e I shall now be excused from entering into any minute Detail and 
(_)]>inion on its several Pr(.»vLsions, as the doing so would necessarily take much more 
'fime thaii' could probahh' he allowed with relerence to the Time the Report has been 
due, and also more Ex])erii‘nc(‘ than T c.an prekind to possess, with any Hope of maJdng 
Suggest i(uis which would not have already occurred to others much bettor adapted tlian 
myself to su(ili a Work. 

1 an\ of opinion, liowever, that little Difficulty would be experienced in carrying this 
( V>de into immediate Oj)eration, and as a Book of Reference, at any rate, it must at all 
Times ju'ovui most. us(‘ful. 

Wlum actually in operation, there would, no doubt, be Points requiring a Reference ; 
but tb(^se would ])resent themselves with much greater Force at that Time than they 
could at pr(‘sent, and with a bt‘tter Hope of Remedy being applied. T observe a l^rovision 
for this is made in the Pi(d‘ac(' Report submitted by the Law (Commissioners. 

The Illustrations under ejwdi Head are very minute and clear, and cannot fiil of 
aflbrding much Assistance in (^ases of Difficulty ; and, although at first it would j>erliap8 
giv(‘ mor(‘ Troubh*, 1 feel convinced that after a short Trial the ])ro|)osed Oode would 
hr' found to afford a better Rule of Guidance and Practice than our ju’csent RegulatioiLs. 

I have, ttc. 

(Signed) K. Wjlmot, 

Officiating Magistrate. 


til March 183H. 

No. .383. 

7th Kov. 1838, 
No 1,4‘J(>. 


R. N. C. llAMlI/rON Esq. to fl. B. llAIUtlNCTON Esq. 

(No. lOG, Executive.) 

( aiinmlssioners Office, 2d or Agrali Division, 
Si?% 12th Dt'eember 18-38. 

I HAVE the Honour to submit, in re]>ly to th(‘ Requisitions conveyed in your Letters 
nrdeil in the Margin, the aniu'xed Nott's on the projiosed Penal Code, which I beg maybe 
laid before the Gourt of Nizamiit Adawlut. 

T liave, &c. 

(Signed) R. N. C. Hamilton, 

Officiating Commissionr'r. 


Notes on the jn-oposed Penal Code. 

Chapter 11. Clauses 11 to 46 inelusivr*. “ The Government of the Presidency is the 
1\M*m used. This exoludr's the Governor GciuTal rjf India in Council.”^ Would it not 
he more eonsomint with r‘slablishe<i Chistoin to vt‘st tlu* Powers eonfiTred in tlu'se (Causes 
in the Hands of the Su|)reme Governnumt ? The Attrihute ol'Mtavy belongs to the eliitd 
ruling Power, ami there seems no Re}i.soii for exiduding tlie GrivVrnor GeruTal of India, in 
Council on this Oeeasion. After the Word pa.ssed,” in the First Line of Clause 41, tlie 
Stmit iice might run, The Go\enior General of India in (\>uneil, on a Recommendation 
“ from the Clovei iiiueut of the Presidency and a similar Alteration in the suhsequent 
( 3a,us(‘s. 

Clause .54. — A is sentmu^ed to ])ay a Fine of 1,000 Rupi^es, and does not. Is lie, in 
default of Paynu'iit, only to suffer »Si*\cii Days liinirisonmeiit ? The Case may not he 
jmnishahle hy Imprisonment. 

Clause 57. — May a Zi'inindarree, the Property of an Offender, or Ids SJiare of it, bo sold 
under this Clause ? If so, by the Magistnite, on Ap]>licat/ion to the (k)lleetor, or how ( 

(liajiter V. Clau.se 109. — Ought not Words lixiiig some definitive Individuality to be 
used { “ Whoever, hi 'nuj a BriiiHlt. Subject [or Svtijed of British India^, wages War, 

“ shall he ])uiushcd by Death."' The Rulers of Foreign independent States, any more 
tliaii those of France or Russia, cannot be declared liable to Death for w' aging War, yet 
the Clallst^ as it stands coiiijireheuds tluun. 

( lause 115. — The Privih'gcs of Asylum appear to be infringed by this Clause. Subjects 
• oi' neighbouring State.s cross into our Territory, driven by Ojipression, Misrule, or the 
gloss J^ixaetions of the Na,tivc Agents. They may return to their Yillag(;s across the 
Lurdei’, to hring off their Proj)erty. Would they commit a Depredation within the Mean- 
ing of this (Jlause ? 

In Furruekabad the Oude Subjects live within our Border. They cross the Frontier, 
and bring over their Cattle. Are they liable to Punishment? 

Cliapter VIII. (Jlause 150. — The wearing a Badge or carrying a Token resembling 
a Badge or Token used by a Police or Revenue Officer is under certain Circumstances 
punishable. It behoves the Government more than ever to establish a uniform Badge 

or 
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or Garb, for that which may be uiilike in one District may be exactly like in anotlier, so 
long as the Form is left to the Taste or Caprice of public Servants. 

Chapter X. Clause 193. — Miglit not the Introduction of tJie Wortl ‘‘destroys'' after 
“ conceals" in this Clause bo advantageous ? Jewels and Plate are constantly brt)k(^ri 
and melted, and this Act, though cul])able, is not witliin the Meaning conveyed in ilie 
Terms “ removes, conceals, delivers to," &c. 

Clause 201 and sundry C^lauses. — The Fscajje of a Civil or Revenue Prisoner, that is, a 
Person not detained in pursuance of a ticnience of a Court of Justiee, i.s not made punish- 
able by these Clauses, or by those in ( Miapter XI. 

Chapter XI I. Clauses 230 to 231 inclusive. — Are Copper Pice, which are the Currency 
of the Country and issued from the Government Mint and Treasuries, Coni, witlxin the 
Meaning of the Clauses in Chapter Xll. ? 

CliapW XIV. Clause 2(10 makes the offering for Sale as wholesome any Food know- 
ing the same to be noxious a j)unishable OOence. A Clause emjmwering a Magistrate, 
on receiving Information that a certain Person is selling noxious Food (damaged Grain 
and the like), to assemble a Jury, and in the event of their finding the Foo<l to Ije 
noxious, to destroy in public all such noxious Food, seems required. 

Clause 204. — Under this Clause tnust tlui Conservancy J )epa7dinent in I'owns and 
Cities be protected ? It makes, however, only the lh‘ 0 ])riet()rs of Propel^ in ])ossession 
punishable. Why not include the actual Perpetrators of the Nuisance? flie former may 
be beyond the Reach of the Magistrate, tlie latter not so. 

Chapter XTX. (Uaus(‘ 370.— I beg to transcribe an Extract, Para.gra]>bs 30 and 31, 
from iny Police Report for the first Six Months of 1838, bearing on the Subject of this 
Clause. 

“ There is a gi'oat I)iflerence in the Opinion of the Magistrates as to wliat Degree Piira[.;rap}i SO. 
“ of Violence or Assem))ly constitutes the Crime of Dacoity. It is assertc'd Ify soini' tJiat 
“ any Number of Persons attacking a ILnise with a View to ])lunder is Dacoity ; others 
“ consider tliat to Ov)nstitnte the (Jrime requires a larg<‘ AHsemf)lage or Gang of PcTsons, 

“.armed, acting in cfuieert, and dirt‘cting an Att?i(;k which has been planned and 
“ matured; wdii 1st others consider airAttack on a House, Dwelling, oi* Stnri‘ re«|uisite 
“ to constitute tb(‘ Crime, ajnl that an Attack on tlu^ Person on the Road is a Highway 
“ Robbery, (.lausi* 37b of tli(‘ ])ro]>osed (\>de defin<‘s Dacoity thus:- ‘ Wdauv Six or 
“ more Persons conjointly commit or attenq^t to commit a Robbery, wln-‘re the whole 
“ Number of Persons conjointly committing or attempting to (*ommit a Robbery, and 
“ Persons ])resi‘nt a.n<l aiding such (Jommission or Attempt, amounts to Six or mon», ev<‘ry 
“ Person so eommitting, atbmqding, or aiding is said to commit l)aeoity.’ In this 
“ l)(*fniition it is not re<piired that tln^ ]\‘irties be armed, or that any Violence he committed. 

“ Supposing that Six or S(*ven Iku'sons are arrested in an Enclosure at Night, wdio can 
“ give no Account of themselves, may they be pnt on tlieir Trial for an Att.(‘m[)t 
“ at Dacoity, .and be lialde to rigorous Imjirisonmeiit for a Term not h‘ss than a Year, 

“ wliich may extend to S(‘ven, and .also to a Fine, provided an Individual will only 
“ prefer Ibe Ch.arge ? 3’lie Dolinition of the Crini(‘ as given hy this Clansi‘ will change 
“ the whole Feature of our Police Returns. The Statements wd 11 show avast Jncnsc’c 
“ in a Crime which has lately b(‘en vi(‘wed .as re<piiring special Means i<> put down, atnl 
“ which indeed vvdll sisiin to ajipear, under tln^ proposed J)etiniiion, increasing, instead of 
“ yielding to tin* sp(M.‘ial M eastings wliich may be enacted." 

“ There ern be no Kiiascn wliy tlie Union of Six Persons for illegal Acts, wlasi proved, ParaiMiq)]) 

“ should not be .as se^ '-rely punished as resjuisite ; but that tiiat Numbts* assembh'd, un- 
“ attendtsl wdtli any aggravating Circumstance, shotd<i constitute the ( d ime of ‘ Dacoity,’ 

“ do(‘s seem umu'eessary. Idmal Enactments always are, and must very jiropm-ly 1>^‘, 

“ strictly interpretisl. Either the Offence charged is a Crime, or it is not. H, will hardly 
“ do to leave to tin' Magistrate a Discretion to .alter or inteiq'ret a Law; yet such will 
“ be tln^ Case if tin* ( dansc' goc's forili .as now drarte<l." 

Chapter XX TIL, Chuises 4()3 to IGo inclusive. — There is no Law of A|)j)rentie^slii]) 
amongst tin' Contracts. Such a Law is much required. The following hMracl is tran- 
scribed from my Polic<‘ Ri^jiort : — 

“ Tlie Guar(iianslii[> of Infants is a most important P.art of judicial and magisterial Paragiapli 
“ Duty, and all Kngagenients connected with it should be coinluctt'd under the immediate 
“ Eye of the Exe(‘utive, and liable to the Rurveillaiice of the Magistrate. AVho aiv 
“ more helpless than this Class of the Coiumunity ? and those who undertake tlnsr (Jare. 

“ may, tliroiigli Neglecd,, cause iidinite Misery and Distress, and ought to be so ])laced with 
“ reference to the MagistraL^ .as to be oliliged tl) discluirgc their l>uty." 

Dawk (Contracts, or (k»ntracts for the Conveyances of M. ails, seem to me to recpiire to 
be notiecil in the Penal (d>de. 

“ 1 take tills Oi>i>ortnnity to suggest, that the Contr.aets for carrying the Mails made rnragriiph iU o 
“ by Government and the Chivenniieiit Contractors be made specially cognizable undi r Police IN purt. 

“ Clause 463, Chapter XXI II., of the Penal Code. Tliere is now a Case of v.ast ImpoiU 
“ ance under Discussion at Agrali. The Coutnuitor on the Ronibay Route, undei- the 
“ Postmaster, has snbjc^e.ted himself to such a large Amount of Fine during Two Jdouths, 

“ on account of not keeping his Time, that the Di'juity Postmaster is desirous of making 
“ him either perform his Ckmtract according to its 'JVrms, or relinquish the Conti act, and 
“ enable him to make ether Arraiigcincnts. Tlie Magistrate considered the Matl-t'i* .a,^ 

(263.) 3 F 3 “ One 
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One only cognizable by the Civil Law, and that the Provisions of Regulation 7, 1819, 
did not api)ly to Contraicts of this Description. I am not informed of the Com*se the 
Deputy Postmaster proposes to adopt i but it is evident that unlc^ss such Contracts are 
“ cogiiiziddo by the Maigistrates the Delays of the Civil Court will defeat all the Objects 
of Post Office Contracts.'" 

(Signed) R. N. C. Hamilton, 

Officiating Commissioner. 

C. Fraser Esq. to 11. B. Harrington, Esq. 

(Judicial Criminal, No. 59.) 

Office of Commissioner, N. W. Territories, 
Sir, Cam^) Jaurgliat, 7th March 1839. 

I have the Honour to acknowledge the Receipt ol your Letters, No. 383, dated the 
24th Marcdi, and No. 1,498, dated the 27tli November 1838. 

2. Ah far as a ciursory Perusal of the IV-nal Code compiled by the Indian Law Com- 

inissioners would admit of my judging of it, I should consider it to have been framed in 
a humane and to embrace all (.'rimes and Offences likely to form the Subject of a 

judicial Investigation in a Criminal Court. 

3. ll.s Length has a]>peared to mo L> afford some Grounds for Dissatisfaction witli the 
Code, and* it might, 1 should hope, he abridgtHl very coiisiderahly, for in its present 
voluminous Enactments T see no (.diance of an ilbeducatcd Native hecoming fiimi liar with 
the Law ; and any Ktwision that would <lispens(i with the Necessity of so many illustrative 
Examjdos of CriitH\s wtaihl be attended with (ihvious Advantage. 

4 'J'he cumula1iv(‘ Penal tii'S for several Crim<\s has struck me as tending to Perplexity 
and 1 laiistinctiK'ss. Tlie 4th C Chapter, on Abetment, might, I should suj)posc, he ren- 
dei’ed urmecessai y ]»y an Incorporation of its l^rovisions iji regard to each Crime vdth the 
Cha]»t(M’.^ relating ti» the Crime, and its sej»arate E^xistonce seems likely to create Ehnbar- 
rassinent. • 

0 . i icel bound to (confess that I did not at first distinctly discover the Intent of some 
t>f the Clauses, and that they were scarcely intelligible to me, until I had r(‘ad the Exam- 
ples l.u'onght forward in Illustration of tlaan ; and it would doubtless bt' pielerable, by the 
Adoptii)!! of oilan* Terms for the Definitions of Crimes, to obviate the Necessity for such 
Illustration. 

0. I must, however, acknowledge that I do riot feel myself prepared to enlarge on the 
Merits of the Co<)(‘, aial my Time is so fully taken u]> witli the Jfuties of my Office as not 
to admit of a more careful and attentive Examination of it. 

1 liave, See, 

(Signed) C. E^'raser, Commissioner. 


G. W. Bacon Esq. to 11. B. HAKUiNaTON Esq. 

Sehai-anpoor, Judge’s Office, 

Sir, • ^ 1st November 1838. 

I HAVE tlie Honour to acknowledge the Receipt of your Letter under Date 
21th March last, with its Enclosures, and beg to subiolt tlie following Remarks on the 
Penal Codi^ ] demising that sliouhl any of my Observations he deemed somewhat too 
free, I hope to l‘e allowed to plead EJxemjjtiou from Censure under Clause 174 of the 
Code itself. 


Chapter I. 

General Ohserval i on s, 

2. This Cha])ter contains Definitions of tlie commonest Words, most of which ap])ear 
to int' altogether needless, such as “ Death,'’ illegal,"’ «!^e., while one of real Inq)()Hanec 
is eiToiK'ous. I allude to Clause 32, defining a Person of “ Asiatic Blood," under which 
a Child of an Englishman born in Wedlock is deprived of his E’ather’s Riglits, and vested 
with tlose of his nuite.rnal Grandmotlu‘r if she be a Native of any Part of Asia. This is 
obviously tiillier an Absurdity or an Oversight. Aiiothcu* Definition of much Tin))ortance 
lias T)iieu omittcMl , that of the W^ord “ wlioever/’ which cannot be used in its ordinary 
Sense in Cha]). V. Clause lOf), and other Parts of the Code, but should be explained to 
mean a Suljeei of the East India Company: 

Chapter II. 

3. Clauses 43, 41^ — Here we see the Consequence of the erroneous Definition in 

(.Uauso 32. ‘‘ A Per.son of Asiatic Blood," that is, one whose Grandmother was a Native 

of Asia, is presumed to be so physically dilferent from a pure* European as to feel little 
Annoyance from Confinement for Seven Years and nj>wards in the Gaols and under the 
Climate of this Country, wliile the Government is authorized, not only to substitute 
Transportation in the Case of the pure European, but, to use the Words of the Commis- 
sion, “ would doubtless make Arrangements for transporting sucli Offenders to some 

“ British 
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** British Colony flituated in a temperate Climate." Banifthment, not in Confinen^ent, 
would frequently turn out no Punishment at all to a Native. He is to quit tlie C(>in]):iny’s 
TerritorieH. The Inhabitant of CawiijH)re passes the Jumnah into Scindiah’s (?oimtry, 
and, if he don’t take some of his Family with him, has it in his Power to see them, and 
visit his Home whenever he thinks fit. 

Banishment in Confinement with Lal»our to* another Zillali has been found to be a 
very oflfeetive Puiiishment, and 1 recommend its Ctmtinuailce. 

4. Clauses />2, k — Tender Sentence of Fine and Imprisonment, Jhinislimcnt in default 
of Payment is imprisonment for a ‘jjreater Period, in addition ; but if the Sentence be 
Fine alone, the Imprisonment in default of Payim^iit shall be simj>J(», ami u-d i‘X(iet‘d 
Seven Days. Let a. European be convicted of the Ctfence described in ( dausi^ .‘>07 ; the 
Coiu*t, in consideration of the ‘‘ physien.1 iJifference,” sentences him t<)\sim]>le Imprisciii- 
inent for Two Years, and a Fine of 1,000 llnpees, which is not j>ai<l, ami the < e )vci‘niiieiit 
commutes tlie Imiirisonmeiit for Banishment, under Clause 4 k It is evhhail. that the 
Sentence of Fine might just as well not have been }>assed, 

5. I object tt) Clause 50, because' it leaves too much to the Discretion of the Jrnlg**, 
like the English Law regaining the Punishment of Manslaughter, and also because under 
the Code Fines are limited ami unlimited in Amount, without any Reason whatever, ami 
witiiout any Reference to the Nature of the Offeiiee. Examples of ilie Kind are 
innumeral )le. Vide Clauses 27‘S, 2<S0, 2tS2, 284, Kc, 

6. Clause Gl. — The Ditlieulty here is how the Prisoner is to dt^feiid liimstdf, and Iioav 
ill some Cases he is to be })unishe<l on ( Vmviction. Vide Illustration (a), ( dausc* 08, 
A was tric'd for abetting B in the R<.)bbery and Murdt;r of Z, but as it a]>])eared on tlu' 
Trial extremely doubtful what A considered likely ’* to bt' done by B, iljt* C-ourt were 
at a loss whether to eoiiviei A of aladting Murder or only abetting Itobbery ; liul as 
there is no Punishment c<jmmon to both Crimes, what >Sentence is to be ]»assi oji A, 
B being convicted of Robbery and Murdei* ? 

CllAPTKTl TIT. 

7. I think tlie Clia})ter of Exce])tion» (juite needh'ss, and that the Port ion on the 
Subjt'ct of jirivate l>efence is more likt'ly to bewilder tlit' tVairts and the Peoph^ than to 
gui(le tlaan. Wla'tlu'r the lliglit of private, I)('fen<*e. has bet ii ])roperly exercised (»r not, 
dejKUids on so many a, ml such various C^ircumstaneev-; that I tdiirik it would Ik' far hetler 
to leave The Qm'stioii entirely open to the Judgment tJ* the C%airt than to attein]»l. to 
imj>ose Rides which, alter all, may bo obeyed or not, as 0[>inions vaiy. Thus nothing 
can be more vague than th(‘, following: — C-lause 75, ‘‘ more Harm than is iiee<‘ssary ; ’ 
C'lause 7(i, “ lirst and sca^oikH^", ” as may reasonably cause the A]>])rt'lK‘nsion ’ — six! lily, 
“ wlii<*h niJiy rea.stmably cause it to be a]»))relien<k;d that the Avn*ongful ( 'onfiiu'inent will 
Im' such as is j)uniH]iable b^’^ tills ( Vide witJ) Imprisonment for a 'IV rni exet tsling ( Im* 
Year.” ITmler this the Person }ussaulte<l must have? ilic' C.V>d(‘ at Jiis l^dngi'i ’s Jhnls, or 
H(jareh out (.Jlauses o‘H, l»efore he can know whether or not hi* has a Right to exereis(* 
jirivate Dt'haiei' to the Extent allowed by (Uause 7C», ami kill the AssailanI, or Avliidher 
he nuisi keep wifhin Clause 77 ; and how the Judge is to discover for wliat IV'i ioJ the 
Assailant iutemled to eonllm' tla*, Di'h'nder, 1 etjiifess 1 know nof/. Noiliing is more 
common than the. DiJ'eiu'e that tlie Deceased was su])]H)Stid to lie a T]h(‘l* wlr ii mmd(‘reJ 
ill cohl Blood ; and Avhen really sns])ei-UHl, the fir -it ddiing done towa-i*ds his A]>]>reliensi(ni 
is usually the Inllietion of a Sword (Vii. AVhate\a'r nny the tVise in Bengal, tlu* Natives 
of these ProAuiiees are ready enough to slay, 3*ight or wrong, ami require no fuither 
Eneo ur ; i gc i n e 1 1 1. 

ClIArTKll IV. 

A hrf nieiiL 

8. I tliink it would be far more convenient were the Punishinenis for AlK tmmt cJ' 
diflerent UflV'Tiees given under the Chapters which treat of tlins(' t)tli‘ne(‘s. At i he same 
Time the (Uiapter rec[uires some Remarks. Clause SG, Fourthly, d’lu' Proof (J' a, Man’s 
knowing what was likely to occur will be difficult to get at. Clause 87, I liu'-tration. 
A must provm that lie belie\'ed B had a Right to take the Horse, It will not l>'‘ sufficient 
that there is Reason to btdieve he <lid believe. 

9. Tiie Punishments awardeal in (Causes 90, 91, 03 will most fre(]m‘ntl\' 1 k‘ in idtapiate. 

8u]»]:»ose the abetted Offence ])unishable by Imjirisoiiment for Lifi* ; then, under Clause 18, 
the Abettor is liable to Six Years Imprisonment. Clause 9 k Suf)])<>se ibe i Ml’enet^ 
abetU^d to be iliat dt'scribcd in Clause 132 ; herd the Abettor is liabh' to a se\(*rev 
PuTiislinumt than the actual Olfiuider. Clause 9 G, Illustration, llen^ it will b(‘ t'xf ri'intdy 
tliffieult to prove A s Intention in buying Poison without some Act, ami if his Iidcnti »!• 
be ])Toved by any subsequent Act ho will come umlt*,r (_>lanse 308. ( Jause 9S, Illustra- 

tion (a). We cannot prove what A. really considered likely to hapjK'ii ; but, from ilu* 
Circumstanecs, A ought to have considered it extremely likely, indeed nmst pi<J»able, 
that Violence would ensue. He must therefore take the (JoiiHequonco of accoin]>:inying 
and abetting B. Illustration (b). Here, again, wc have to piovc what A knew v\ as lik<*ly. 
The Rules of Clauses 10.5, KXJ, 107, and 108 are of too comprehensive a l>escri])t ion as t<» 
the OffencevS, and the Puiiirfliment must be frequently altogether inadequate. The lllus- 
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tration is a sufficient Proof of this. A very particular Knowl6<lge of the Law is also 
required to make Infringement culpable ; whereas I always thought that Ignorance was 
not received as a Plea in defence. 

10. Tlie Fifth Chapter requires no Remark. It would be well if, under present Cir- 
cumstances, tlie American Government would adopt Clauses 114 and 115. 

CUAPTEU VI. 

Offences relating to Army and Navy, 

11. The' Note on this fyhaj^ter gives good Reasons for not following the Military Law ; 
nevertheless the P?iuishmeiitK awarded in Clauses 118, 111) seem 8carcel>k adequate, when 
it is considered that Death is the Puiiisliinent awarded to a Soldier or Sailor guilty of the 
Offence described in the latter, and that Clause 123 ])rovides liri|)risonment for Life for 
instigating Desertioo, — no greater Offence than instigating Mutiny. The Exception to 
Clause iji may he noticed as a Pro(»f of the extreme Negligence with which the Code has 
been j)repared, — n Husbaml is allowed to harbour liis Wife, who has deserted, as a Soldier 
or Sailor. 


Chapter VII. 

Offences against Pnhlic Tranquillity. 

12. This includes Affrays of all Descri]>i/K)ns ; an Offence of very frequent Occurrence 
througliont India, and which one would think might have attracted the particular Notice 
of the Coniinission, instead of Ix'ing slightly alluded to, ill «lefined, and Punishments 
altogether inadeejuato provided. Clause 127 defines Ji riotous Assembly : the Ohjeet of 
the Assembly, not its Acts, constituting Riot. Joining such an Assenddy is rioting. The 
Punishment is cumulative wlmii any otlier Offence is committed in the course of rioting. 
Clause* 133 provides Five Years and Fine as the Punishment of Rioters present at the 
C%)uniiission of Murtler during Riot, not being the actual Murderers. Now all this is quite 
insunicif'ui to allow a Jiope that it will cIm.mJn this most serious Offence. Affrays are 
atteiidesl Avith beating, wounding, and Homicide. Without Violence of some Kind being 
committed, or Avithout Disobedience of Commaml to disperse, 1 do not see why the 
Assembly should be calle^l riotous, and the Members of it be liable t o Puuishiiient. Such 
an Assembly is not an Affray. Making tlu* Punisliment cumuhitive is useless, l)ecause in 
an Affray one can seldom procure; EAd<h*n<‘e to sIioaa’' the Tiidivhhials who inflicted the 
PloAvs c»r Wounds, or eommitte<l Miu chu* ; and the Punishment therefore should attach to 
all cojjcerned, and be regulatt‘d by Circumstances, such as the Origin of tlie Dispute, 
Description of Arms used, whether sudden or j)remeditatod, and tlie Rights of the Parties 
coiieeiaied. This Punishment should (;xtend e\^en to Death whtui Homicide has been com- 
mittiid, and to Imprisonment for Life in atrocious Cases attended Avith wounding. 

Chapter VIII. 

On the Abuse of the Ponders of Public Servants. 

13. Tlie Clauses of this Chapter require little Notice. I do not exactly see why the 
Punishment in tdauses H-I*, 145, and 146 should vary; and it sc;ems to me tliat the 
(llfeiiee describe<l in Clause 150 slionl<l rather be laid to tlie Mast(;rs who order than to 
tlie Servants who obey. With reference to th<* Note on the Impunity of Jiribers (Pages 36 
and 37), I must submit my Opinion tbat tbe Commissioners altogetlier mistake the State 
of the Case. There is very rarely, if ever, Oeeasioii for Extortion on the Part of the 
Pi^eceiA^er, or for Self-defence on the Part of the Giver, All act in strict Conformity with 
the immemorial Chisiom of the Couiitiy, that no Inferior sliall approach a Sujierior, more 
])artieularly a jniblic Functionary, Avitliout a Present in liis Hand to obtain h'avour genc- 
nilly, without any jiarticnlar Ohjeet. No Pi>liee Darogah or Moonsiff‘, and veiyfew of tlie 
higlier Natives ]»osse.ssiiig Power, ever jiay for anything, and are fed and clothed hy the 
P(‘o])lt*. If an Individual requires a paH.icidar Boon, such as a Decree in his Favour, he 
has only to outbid liis Antagonist, and tliis, not at the Request of the Officer, but tis a 
^Matter of Course. Hoav could lie expect Favour when tlie otlier Party paid higher ? 
Nothing h\ more, common than for an Appellant to state in his Petition that the Sudder 
Am(H*n i>r Moonsiff* decided against liim, iiotAvdihstanding the Payment of such a Sum, or 
ih;it th(; J)ecree against him Avas given in conse(iuencc of a liigTier Brilie administered by 
the opjiosite Party. Now the Ajijiellaiit does not mean to state tliat there is any tiling 

traoiilinary in this, or tliat the Nati\"e Judge has acted wrong or irregularly in taking 
• 111 . Money, or that of the other Party, hut merely that it is liard he sliouJd have got 
notliing for his Present, and the giving which was a Matter of Custom, and an unquestion- 
able and Avell-known Fact. It is to be remarked, that this is never given as a Cause of 
Dissatisfaction in appealing from the Decree of an English Judge, because it is neither 
the Nai iA'e Custi>m to bribe those Officers, nor ilieirs to receive. In the Eyes of the Natives 
there is no Crime either in giving or receiving Bribes ; and if we are desirous of impress- 
ing them with a different Notion, we must pimisli both Giver and Receiver, for both are 
only acting in compliance with the Customs of their Ancestors, and one is not more 
guilty than the other. 


Chapter 
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CirAPTEn IX. 

Conlemptf^. 

14. Clause 156. — 1 liave often heard it disputed whether a ('mirt has Power to call fur 
Merchants Accounts, when necessary to tlu' Evidence in a Cas(‘. I havt' niwer hesitat.*<i 
to do so ; hut it mi^ht ]>c well to mention tluMn in tin's (y1ans(‘. The Eines sJiotild h^ 
limited, in C-Jauses lo9, 160, 162, 16(i, 170, 171, 17*1, 175,. l<St, aii<l IS6, in j)roj>ortion t<> 
the Terms of lm]jrisi>imieiit, because the Oll'enees m e for tlie most (»;u t ( ’ontenijits wliicJi 
ought to be punishable witliout A])])eal by the oth'nded Anthorit} Now the Feelings ol 
])u]dic Offictii’s differ oil sucli Occttsioiis, and we slniJl liave FjIl(^‘« of all Aim>nnts levi<Mj lor 
the same Offenee. 

OllAPTKR X. 

9 

^Offeticea against PuUic JiihIIcc. 

15 . Tlio Provisions for the Punishment of Ptajury and simihir Offtmces rc^quire no 
Remark, except that One of the IJ lustra ti« ms (a), C-Iause 190 , is not the ha]q)i(M. tliaf 
might htivi^ been given. The Offence is fabricating false, Fvideiiee to sav** himself wilhonf 
in juring others ; but, in the Illustration, A does not fabricate false, but tr\it; Evldems-. Fi 
this Cha[><ier we have again too miaih de])ending on wliat. tb“ Aomsrd intcmded <’r knew 
to be likely. Vide CJlatises 19 ** 1 , 191 . Here the Oirenee is nanoving, or (*laiming any 
Pro])erty Uhely to be taken as a. Forfeiture or Fine, or i]i E\e<*ution of Decree in a I! 
Court. Now it is impossibhi for any rtne to know what Deerc'c is llhrl/f to be f>ass(-^{ b\ 
the Civil (.\)urts in this (knintry (indee<l it would be a gn*at Pas t- of Pn‘sum])t ior» sny- 
where), more particularly sinct* iliey have betm made over to Nativ(\s. The PaiTics tin ni- 
selvx's cannot form a Guess on tlu? Subj(‘et ; much less can a Tliirtl l^‘^soT» l)*‘ ])r(*snin(sl t(' 
know what is likely tf) be done by a Judge, of wliost‘. Honesi,\, he, w it li vi ry gorxl Ibason. 
eutertaiiis but an in< 1 iff‘crent Opinion. C^lausel 96 is much to l>e adminsl, and I NNsaild 
givtj tlu* Power of punishing t(» tlui C^ivil tJudge, but limit tlic Fine, Ix'cause it is n S]>ccii*s 
of Contempt. 1 also entirely concur in ilie luuuark on the Subjts t; of fals^ Plt\adliig, '-on- 
tained in the Notes, Pjiges 4 * 1 , 41 . The' Punishment this Otlrncc, for 0 {l<‘nrc it 
uudouldcslly is, is ]>erha]>s more )H‘.c(‘SsaTy in this Country, where no Eia*oin*agunH nt to 
Falsehocxl should bo behl out; there is ejuite enough without, it. (dause 197 i-: nn 
Extension f»f 179 , with ouhanced Punishment. 1 <lo not lind any Mention of !-.‘tu?'ning 
from the Transportation for Life. Clauses 203 , 201 do md ]>rovidc for this Ofienoc 

Ckapter XI. 

Offences rcldliiig to the Keorn.ar. 

16 . I would limit the Fines, wherever ilu‘y have heeu left to t h<‘ Judgefs Discretion ■ we 
shall othei*wis(* l»e laiv’ing all Sorts of Amounts for the sanu^ Gtiein' 


(JilAPTER Xll. 

Of 'c tires r flail tig io Coin. 

17. The same Remark applies Fi this Cha])t<'r. tdauses 213, 2 I- 1 ('t>n(,ain the ('ojelli.iou 
which 1 must be alhnvcsl fo consider objectionabh', inbmding or knowing it ti» b^- iikei\ 
“that sucli couiibudcit C^)in may pass ;is genuine/' flow tlii', is tr) ]h‘ provtsl 1 cannor 
conjtM'tnrc. It is altogctlicr IMattcu* of ( )pini<>n what the .soi' inleudcd t o do uiili 

the eoiinterfeit (Join, or knew to be likely regarding its J)is]>osd. Ib‘ might liiink tht^ 
Counter feit so geioel as to intend ])assiug it as gemiiiue', wlnlc‘ anothm* might pi*onfnme»‘ ii, 
to be» a, most clumsy lVT*fejrmaTM_*e, th.st cir t.'iin De/teM-tioii nmsi follow the* Afteinpi, and 
tliat no Man in his Semses woulel have hael any such lnt,cnlion. Thi,^ niay l>t‘ the < >piiiifcai 
of the tliielge^ himself; but still the OHenelcr must be convicten!, if his Iiite]itioii or Notion 
ejf what was likely be |)re>viMl, whie'h is just ]>e»Ksible‘, and no iiarv. 1 thhdv tluvse T\^'o 
Clauses might be cut out. 2M, 212 }>rovidi‘ fe^»r knowingly passing' or nttcmpllng to pass, 
wducli is ((uitc sufficient. Illustration (a). A, a Collector of CUiriositie\s, ]>urcbases counter- 
feit Coins, knowing tlieni te) 1 h‘ such, ami not infeodittg, biit, Jcnoi'^lng If to he ilL'cln^ IVenn 
the GoeHliiess of the (/ounterfeit, t hat such Ce)iTi may ]>jiss as ge^nuine*. A is guilty e f the 
Offence elefineel in Ckause 213. The same? Cemdition mentiomsl in tlu; ConinKricement e»f 
this Paragra])h occurs in Claitses 23^, 239, but then it does not eaiise the saim‘ Diffie ulty, 
because the* Fact of “ kneiwingly impeirting** counterfeit Coin may be* taken a itole'rahl\ 
strong Evielence tliat it was importeel for thi* Piiiqiose of Iteing passed ; m>t so with 
mere Posstissiou, Clause's 243, 211, which j)re:)ves nothing at all, ami is of itsc'lf no ( .‘riuM* 
whatever. 


CiTAPTER XTV. 

' Offences affecting Public 11 calf h, tC*c. 

18. 1 do not think the.* Code provieles suffici<*jit Punishment for many of tlmse* Otfema s 
Malignantly attempting to spread Disease dang( 3 re>as to Life ((ffause 257") ought fo ]>e 
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viaitod with more than Six Months Imprisonment, even though the Fine be unlimited, 
which is wrong. The same, except that the Fines are limited, may be said of Clauses 
258, 251), 2(50, 261, 262, 263. Clause 264? confounds in One Funishinent “infecting the 
Atnios])here so as to rend(*r it noxious,^' an<l cjiusijig a disagreeable Smell. Clause 265 
leaves too inucli to Opinion. One Man may consider the Pace of the Rider indicates! a 
Want of diK' Regard for Human Life, and atiother may think it nothing nanarkable. 
From ( 'Janse 2(58 to 273 inclusiv'^e a Poi-fion of the Guilt is made to de 2 >eiid on wliat the 
souer l)t‘li(‘ved ; but it appt'ars to me that if tin* Prisoner omitted to take all Order ill 
^ '"'i Pirirer to guard against any probable Danger to Human Tjifeho is jiunisiiable, without 




uquiry into his Belief on the Subject. 


, CnATTEU XV. 

Offences relating to Religion and Caste, 

19. I think the ProvisioTis of this Chapter quite 2 )roper, witli the Exception of the un- 
limitt^d Fin(*s for Offences of small Importance. In I’age 6 of the Notes 1 find it was 
intended that st*rious teases alone callt‘d for unlimited Fine ; but 1 have found many 
Instances of its being made the Punishment of very trifling Ofhmces, and think, if 
allo\v(‘<l at all, it ought strictly to be con fined to those of a more serious Class. Clause 286 
of this a,nd 290 (»f the next Chapter aiv the only Instances of enhanced Punishment on 
Heeond Conviction I have yet met with. 

Cttapteu XVHI. 

Offences affecting the Ilaman Bod g. 

20. The Tllustrations of Clause 294- are fulb^ re-illustrated in the Note on tliis CUiapter, 
Page 5.3, ami others are addeil. Illustration (g) supposes a C^ase of Death l>y Negl(‘et in 
wrongful (Jonliiiement. The Guilt is the same though the Confinement be legal (d), is 
noticed in Page 4-2 of the Not(\s, and is I tliink cpiite Just and ]>roper. 1 cannot find 
it an\' where voiy clearly laid down under wliat ( 3 reii instances Homicide, committfsl in 
the Per])etratioii of another Offence, shall be considensl Murder. Clause 380 jirovides 
only for tla* Punishment of Dacoity with Murder; but though 1 eannot diseovcu* ajiything 
definitt‘ in the Body of the (J(^de, the Subject is treated ai considerabh^ Length in 
Pages () I, 65 of the Notes, but always under the Su])])Osition that such llomieido 
in Pt'rpetration of another Offence is the Result either of pure Accident “ or Rashness or 
“ Negligtuie.c,” and 1 conclude fhat Clauses 304, 305 are those reftuTtul to in Pagt‘ 65 of 
the Noti-\s. Now the former CUause awards Punishment of Two Years and Fine 
to “ wfiosoev(^r causes the Death of any Person by any Act or any illegal Omission, 
“ which Act or Omission was so rash or negligent as to indicate a Want of due Regard 
“ foj- Human Life.” But what sort of llomieide is tliis? The Punishment shows that it 
is not Murder, and it is certainly ncitlier Mansla.nght(‘r, Homici<Tti by (Jonst'iit, nor in 
Deft‘net‘ It is, however, something illegal, or it would not he' punished. tUause 305 
goes on to provide that whoever att<*mj>ts an Oflence suhj(*et to a Reference to (.'lause 327 
(the Meaning of which Reference is not very clear), a.nd also (Miinmits the Homicide 
dc'serihed in the preceding tJlause, shall he {innished nmhu' the said Clause, and sfiall also 
he punished as if he had conqdeted, instead of only attemptcsl, tlie Offence. Of tins an 
Tllnstration is given, which renders the Law anything hut deal*. “ A uses Foret* to Z, a 
“ Woman, intending to ravish her.'" 1 am at a loss whetlier to ]mt this under Rashness 
or Negligence, Anyhow A is acting illegally. “ He does not ravish h(‘r, hnt ta)imnits 
“ the Oilence definetl in Clause 304;” that is, kills Jier. He is to he punished, l)oth umler 
Clause 304, for rash and negligent Homitfale, and under 360, for Rape ; thus punishing for 
an Oilence. not committed, because joiiusl to another. Now let us turn to tlu* Illustrafion 

“ A s savage Dog** in Page 55 of the Notes. Not calling off the Dt»g, who kills Z, is 
Murder in A, his Owner. Why? Bet^anse his “Omission to take projier Order with 
the Dog is illegal,’’ by Clause 273, which punishes the iiot-taking such Order with Six 
Months Imprisonment and Fine of 2,000 Riq)ees. When we ctmquire the Two ( 5is(\s, we 
find that ilu‘re is no Intention to kill in either, hut in the First there is V'^iolenee 
in the Attianpt to ravish, ; in the St'cond there is no Violence, hnt there is Negligence, 
and one could therefore tliink it might come under Clause 304, and so jn’ohahly it would 
hut for A’s “ illegal Position,” which makers his Oilence Murder. Rut is not the other A 
in an isiually illegal Position ; and is nut his Offenee Murder, if the First is ? If Z, in 
llie Illustration to (Jlause 305, kilhsl A, the Homicide in Defence would come under 
Clans(i 7(), and be justifiable. I shouhl doiiht much whether the other Z Would he equally 
pistili<*d in killing A because he did not call ofi'his Dog. The Pnnislniient of “ Homicide 
‘‘ by Kashn(!ss or Neglect” de[»ends so much on Circnnistances tJiat T wauild not restrict 
it to the Amount awai-dt'd in (Clause 304?. But tlu*re are many Causes of Homicide in 
Perjietration of anotlier Oflence that have no Connexion with “ juire Accident, Rashness, 
“ or Negligence,'’ being, like tlie Illustration to Clause 305, attended with Violence, ami 
such 1 take to he Murder, and would jmnisli acconlingly. 1 have already referrcid to 
Clause 380, punishing with Death all concerned iii Dacoity witli Murder, and Clause 382 
]rrovides for the cumulative Punishment of Hurt in committing any Robbery. Tliti 

Illustration 
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Illustration shows that ‘‘llurt^’ does not mean Killing, and I cannot find any^clear 
I^rovision for the Punishment, if the Crime refer to the Illustration (a). Clause !)8.— *llor(^ 
a Mithiight Housebreaker, 13, kills Z, an Inmate of the House, who resisted him, niMl is 
very Justly considered guilty of MuiVler ; and 1 should have sui<l the same had H, lii aring 
a Noise, ami therefore fearing InteiTU)>tion, fired in the Hireetioii of it, and kilh*d Ids 
Accomplice, A. He is ])rotee.ting his illegal Act by Violence, and Dt^alh ensues. It is 
Mui^dor. A stops 13 on the Road, and robs him of his ihiiullc'. While exairiiiiing its 
Contents, ho threatens 13 with instant Deatli if lie moves until he has also sciareluMl his 
Pockets, B runs, and A fires at him with no Inteiiticai of killing, but nierc‘ly to sto}> him. 
B, in a Fright, slips, pitches on his Head, and breaks his Neck. A is guilty of Murder. 
Whore llomicidti accomjiauies illegal Viohme^e, I would call it Mnnh‘r. 

21. T will leave t'ulpalile Homicide by Consent to be ]»nnislu‘<l aee<»jdiiig to the 
Circumstances of the OUcnce, and not limit the Sentence to the Term iu t'ljiusci 
because Homicides by (%msent, which undoubtedly amount to Mnrd<‘j-, an* not, un(‘ommoji 
in this Country, though they cannot be brought under any of the Provisions of Clause* 

I recollect a Case of an offended Brahmin, who determined on jaittiiig hiinsell* to Death, 
and thus secure the eternal Punislimeni of his Adv(‘rsary. On telling his luteurKni to 
his Mother, she represented that lie was young, and his Life of nse ; that shc\ on f la 
contrary, w'as old, and of no Tmjiortanee, and that as her iJeatli Avoiild answer tJie Purpose 
as well as his, it was clearly advisable* that slie should be sacrifi(*.(*d instead ; whic-li, the* 
Son approving, he killcid lau*, and was very Justly hung for the Murder. In Note Page fih 
it is stated that tlie Punishment of Torturer is inade very severe on aeeouut of the C-rueltic'S 
practised by liobbers in this Country. This refers to Clausc^.s ‘32 1 , U’2’2, tin* Fi rst ]>]-i ►viding for 
Torture not gidevous, the* S(*cond for grievous ; tlie l)c*finiiionft of this Term ))eing given 
in Clause 31 a. Now Torture* is Torture*, wdu‘tht*r giic'Vous according to tla* t‘odc*. oi* not. 
ami we should l(*gislati‘ .against the Practice of such Barbarity, .and sliould infliel, the s.ame 
Punishm(*nt, whether tlie Agony cease with the Application, or whether it eonl-ijiue 
fur Twent y Minutes .aftt‘r, or as many Mcaiths, cjr cause*, or not, any of the* l^iivations and 
Disfigurations d(.*scribed in Clause 31 a. Deli beiale Torture* sliouhi he jainished \\ ith 
Tra.iis}>ortatiem or Jiiiprisonme'nl for Life ; but Ave* are now le*gislating against tlu* (a*u(‘lti<*s 
eif J>aeoi(s. Dae^oity is punishable a«s aliove, undeu' tUause* and to this ( 'hiiisi* 3.S2 adds 

cumulative Punishment ; that is, in the* Case* of grievous ^forture, an Additi»»n <d‘ tlu* same 
Scnteuieje, wliiedi is an Absurdity, 1 would therefore ]»unisli with Death tlu* Diree*tor and 
I iihictor of Torture* in the Commission e)f Dar-oity, atid in\ariah]y transjori lor l^ite all 
those eoncerned in a T)a<!oity with Torture. 

22. Chiusc‘s 31(), 317, whie‘li define e*ausing Hurt .and grievous Hurt, makt* tlu* ( h inu* 

de]K*nel on the* tdifender s intcmling or knowing himself likely to cause Hurt or gri(*\oui 
Hurt., the latteiT In'ing defined in tdause 3 1 o. Now tlu* 1 nl.entiem may be* (‘asilv* ]»r<>ve*d 
from the* ]m‘vioUs (^oiuluett of the ()ff(‘nde‘rs ; but how we are* to get at Avhat De‘g!ee‘ e»f 
Hurt he knew himself ]ike*ly to inllie‘t 1 know not. We will take^ the* Illustration {.a i t«» 
Clause* 321). A intends Hurt to Z, but it is impossible that he shouhJ know it to he* like*l\ 
that tlu* Hurt wouhl be^ grie*vous umler any of the* First »Se‘\en J )efinitions, (.'lause* 31 o, 
or that Z wouiel in eonse<jueau*e* of it be* (!(Uifine*eI to his luKun for Twenty J >avs, niulei- 
the Fighth. Hui't not at all gi'ie*vous is re‘ceive'< 1*1 >y Z. Is A to he punishe*(i iiiule*!' tdause 
31 S or 321), or both if It is edear tluit Hurt, of both Degrees, may l»e tlu* Con.'*e*(|Uenei* of 
ills Cuiidue t ; ))ut that is no Reason for our infe*rring Hint it was his Intenlion io cause* 
g]‘it^vous Hurt, or that he* knew it R) i>e likely that the* Hurt would he of a giie'vous 
Kind. Jnsteaei of troiilding ourse‘lvi*s Avith wh.at the* Otlemh'r thought Ava.s like'ly io 
haj)}»en, wa* ought to iiupiire and ele/eiek* whe‘tlu*r his Aet vv.as sueh as AVe>uhl 1>\ it* 
Nature mem* ]u*oha})ly cause* grieve>us Ilian simple Hurt, aiul Avlutliei-, from ]ue*\it.us 
Fiimity, there wats Reasem tei conekiele* that tlui ( )tfe*nele*i* inteneled the foiaiu'i* ralh(*r tlian 
the latte*!* ; aiul tlie*i*e is seaueeJy any trilling Act of Assault e»r Mischief, or e\e‘iw Selu> >l 
Boy’s Trick, AA^liicili is not of this Nature. lfe>w* many Trials hu* Mureler hav e* we had in 
the Su})re‘me* Court in which J)eath Avais eau.sed by a slight Kick e)r J.Hmw, iu‘Ai‘I’ iiu_^int 
or thought like*ly to inilict grieve)us Huit V The lllustiations (h) and f e* ) of ( lause 32!) 
are AU‘rv elitfercnt from (a), which is a faveuirite* Lord Wate*rf ual lh*ank, and has m>t A «*t 
causeel gricA'eins Hurt te.) .anybody ; ami the (.knirt (it do(‘.s not matte*!* w hat A thought) Avill 
dejcide* th.at Stt*e*l Tr.aps juiel (iXplosiA’e 8ubsta.n(te*s are ne»t to be* usc'tl in .loke*, aiul tliat 
A, KUji]>osed •to be in his right Seuse*s, must liave*. known that the*re Avas the* gre*.ate*sl lh*o- 
babilily of their causing gi’iewous H uit rather than sim])le‘. The* e*\])i(.)si\'e Su)>stanee* in 
a Lette*r, indeeel, has beem triiMl TAVeA or Tlire*e Time*s in Fngl.aml, and nt*\ t.r k!K»Avu tu 
fail. I'he hist Fxperiinent Avas niaele in LS3(), at the:^ Li ve*,rpe>(>l Post Uiiie'e*, Avl]e*n One (»f 
tlie Cle*rks leist an and was much burnt. Turn to Clause! 33S jind its JJlustralinn 

Here A is first guilty of wremgfidly confining Z, ami imxt of omitting to elo what lit 
knew wuus neeessiiry iei saA^c liis Kyesight. Fe»r this Offeimte lie is liaiile to jTn]n isoiuuf*ni 
for OiK! Year, with Fine!, or beith ; luit tliis Otlende^r A, has deuie much meu’e toAvaro-; 
inllieting grievous Hurt (Loss of Eyes, ]>i*finitie)ii No. 2,) than A in lllustratiem /a , 
who put a Rope across the Road with little Chance of grioA^ous Huit, ami yet tlu* latter 
is liable to Imprisonment for Five Years. 

23. 1 tliink many of the Illustrations of Ass.ault might be omitt(*el, as nmrt* like l v te 
mislead than to guide tlie Court or the Public. Wrongful Restraint and Confiju‘ment 
are in almost every Ciise Assaults, and there is no Punishment pro\dded for Assault, in 
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attempting wrongfully to restraiii, because it was clear that the wrongful Restraint was 
itself^ an Assault. (Vide Illustration fa) Clause 375.) Clause 350. — Assault with Intent 
to confine wroiigfhlly. Ht^re tlie Degree of Punishment depends on tlie licngth of Time 
the Confinement was intended to last, and other Circumstances given in Clauses 333, 
331, 335, 330‘, and 337. C^onfiiiement ami Assault to coiituio under false Pretence of 
Jainaey slionld l>e ]»articula,rly noticed, and sev<;rely '|)unished. Under the Head of 
KidTiaj)|)iiig 1 cannot find Sale and Pm-cluxse of Cliildreii, which is common in this 
Country, and should be provide<l for. 


CfFAPl'ER XTX. 

Oflcucai ar/ahitfl rroj^jcrty. 

Clauses 3G6 and 3.S.S. — Any IVrson stealing a Letter from the Post Ofilee, and the 
( 1< i*k in charge oi' liie Jj(‘ti,(‘i* misa|>])roj)riating the Contents, are made liable to the same 
Punishment, which appears to me unreasonable. In the last Clause, the Post Office 
Servant’s < )ile.iice is cal le<l Criminal Preach of Trust, but by Unglisli Law it is Theft, 
and under a ]>articular Statute ])uni.shed by Death ; but it is of no Consequence what it 
is calltMl, there is m> (^>inj)arisoii betwosai the D(;grecs of (h'iminality, an<] tlie Punish- 
im*nt awardcsl in Clause 3(SS must be allo\v<‘d to be (jiiite iiiadtajuate. Tlie Punishment 
of cheating by lV‘!‘sonation being d(nd»le that of sinqde clieating, I must conclude that 
Ptu'.sonation aleta^ is an Otfenee, whati^vta* maybe the Intention. 1 well renauidier an 
eld Ijfuly, Wi<h)W of a l>a.r(»n<‘t, wlio, luring in r(Mhie<Ml (Circumstances, n(‘V(^r assumed the 
'Jhih‘. She \V(udd liave been [luni.sbable under tCIaiise 393, Jllustratioii ff) ; and the ]>re- 
st ait- Earl Lei*keli‘\ i . iii alike Prisiieament. 1 would omit all tlic J llustratioiis of Mis- 
chief. AVt‘?’e tlie\' thrice as iiuniiTt ai.s they w<»uld not include' (*V(iry b)t*sci'i])tion of tliai 
( MfeiK'e. 

S-*). Clauses 413, 414. — In the eh»s«‘ built and eombiistiblo Village's of this (kamtry, 
Eire rarely <*'>Mlent-s itself with the* I )est ru(jtie)n of < )jie House'; and whab'ver may be.' the* 
lutent-ion of an J le-endiary, and w]ialev<_‘r in' may know to be likedyg the' Man wlie) [>uts 
fiiv to < )nc Ibai.^e will in all probability burn J.Ialf tlie Villag*', ami his Crime is tlie 
same, wlu'the r he lueiint to stop at One House* eir go on to not- h*ss than Five. I wc»uld 
e'xtemel the Punislinu*iit- in (Mau.se ti t to afi niali«*ious burning of Dwelling or Ont- 
heuises or Ve sebs ami lu-ojieirtiem the' Punishnie'iit to the Pro]>abilitv of extensive Mis- 
ehie'f ( Mause 115. — A giv'at Pioportieai of Vess(*ls in tliis (V)untry are not elt'cke'd, and 
IVI iseiliie-f ni.ay be as (‘a.sily commit tt‘<l on tlicse as on the' othe.'rs. I w^oulei cut cait 
‘‘ ele‘cke»l ‘ from this Clause*. (danse t3(). — I eh> not Uiink t,he Punishment- of this (dause* 
is sui'Hcie*nt, ])articula ? ly in the* ^Vesiern Provinces, wdien-e Ilouse'breake'ra almeist in\'ariabl 3 ^ 
"gj arnietl au'l iva-dy lor Murde'r. 


CirAPTETl XX. 

Ofj cures relatuKj lo Documents, 

t2f). 1 do not un«h‘?'stand wliy the (Jifence elediiie'd in Cdauso 453 eome.s umler this 
Cliaptei Vide Clan-e* .dS<S, an<l my K(*n1ark theree.u}. 

27. 1 liave now, 1 think, jiointed out wdiat a]»])ear to ine^ some of the greate'st Faults in 
the' (omIc, though dembtless many have been k-ft uiinedieL'd, ami inany’^ inoi’e* Eri‘or*s iniglit 
lie* di.seovo'red on a niort* e*are4*ul Ex.'iTnina.t-ion. 1 ani unwilling, however, tej t!‘ead»le the 
Court with any further Analysis of thfi (dia])t.er.s individually, the' Ivepoit having already 
exteiid(‘d to a uiu-eas( »nable ii(‘ngth. In conelusion, 1 will be'g te> add a few gt'neiai 

llt'mai’ks on the* Merits oj tlie ('Oelc it.se‘lf. 

2 .S. In Pa^o* (d)otdhe* Not-e ,, I fiial these WeU'els : “ Tliat on the‘Se^ Suhjeu^ts our Notions 
and Usages tbtl‘( i lrom theirs (the Nat i va‘sj “ is nothing to the Ihir])ose. W e are legislating 
for the'in. ' And i>iit for these; Wbads, and Me*ntion of the* (d inn*s of Dae'oit.y and Thiigge'C, 
it Wf>uhl bt* extremely <liffi<*ult to eliscr. vor for what Country^ the (d)de was inteiiele'd ; luit 
as Ve* are tlaTt by a i riretl that it was Tne*ani for the* Nativ(\s of India, 1 trust J shall be 
(‘xeuse‘<l for- otii'ii.ig a fevv^ ite'iiiarks e>n it.s gmnei*al A]>]>lie*al)ility. 

2!f The ('iule, illustrations and all, must of course' be* translated inte> the Nativa* 
li.anguage-., tb? i(, v\ ill be; very lojig before Uk* va*ry Im'.sI t;dueat(‘d Native's ae*(piire sufficient 
Eni'lisb lo nn<lei-.-i,aiiel it in tlie* (drigiiial. TJit* Translatiein will be? a Work d extreme 
Diffie‘ultv. and in many Plae<’s we sli.all ]>e^ obliged aftt*r all te.) use the' KjiglLsh Word. In 
Example, (.lau.^f is, in wlii‘‘li is i he; De'lhiitiori of “ 'i5<;spass but the JJefmilion must 
be*, tran 1 ; it amoinit-s to Tre'S] »a :.s, for vrhieh 1 doubt oui' be_;ing able te) find a single 
Wore.l or indeed an v Triin.slat ioji le.s.s ]»a raphra'-tieal than the; J )e*hnitie>n. Again, 4^1, 

burking Ibni^* Treepaos i\’<pji!<_*s a Tiairslalioii inte) plain English in tlie first instance^, 
this is to la; tui nt*d info llindeistaiiee*, and then the Name of the (.)fie'nc;c i.s to follow^ in 
tl s.iim* ban^iiag.'. I doubt whe-the r a Jargon, r<;tajning tlie^ English Title's of tlie 
Clfe lu'es, v\ id m>i lie ]ue{V rable (o any*^ Atte'inpt at translating the Dt'liuitions ami Titles 
also ; h;a\ ing out ol the C)u(*stioii Ex]»hujatjons ami Jlliistratious,’' wliiedi are Definitions 
also, and which in most In.slanees “ make; that elarkesr whie li was dark enough W’^ithout.^* 
Idius the SI \ le* ot ( \>!iq>().sitie'>n of tin* Code by no niexins p? e»ve;s to me that it was cvct 
intended to ]»»* imnh* known to tho.se for wdiom it was compile^l. 

30. Again, tlie' Offoices most ])re*var(?nt in tliis (k>untry are deqiatclmel in a ffiw Word.s, — 
ns of little 1 mportanc*e',- — or not imticeel at all ; while e>t-hers, eomparativ e.'ly' unknovm, are* 

trenail 'd 
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treated at great Length, and entangled in a Maze of Definitions, Exceptions, Explanations, 
and Illustrations, from which there is no Escajie. See Illustration (e) to Clause 4 IS. Jn this 
Country little Boys have not yetleamt to climb uyi behind our Caniages ; at h‘;vst not out 
of Calcutta. ; but when they do, 1 do not think they will l»e made to understand lliMtlluy 
are by so doing “ exercising a Dominion over Pixiperty, not, having a legfd Bight inde- 
pendent of the Consent,” &c. &c., the complicated Definition (d Tn‘sj)ass,” the OH'taiee oi 
the sai<l little Boys. 

211. Everybo<ly who snilers by it knows what “Mischief” is, but cveiybody’s Mischief 
is not always the Codecs “Mischief,” as is perfectly clear fTom the Tlhistrations to 
Clause 3JH). lUustratiou (e) is a vt ay notable Mischief, being until lately a Capital Ollerico 
in Englaiul. Vide the (^ase of (Ja^)taiu C<Hllin, Easb'rJy and Macfailaii, in 1802, 1 
think. And so of the fdher Illustrations, which arc^ v<‘ry serious “ iM ischiefs, or* ratlier 
something more. But trampling down Fields of Corn by Ele])liants in* pursuit (»f Game is 
not Mischief, acconling to the Code's Meaning of the Word. If we <lo not us(‘ Words in 
their common Acce])tation, we shall be c<uitiimally misleading those we ouglu, to g^udo ; 
and as to Translation, it is (juite out of the Question. 

32. As it a]>]>ears to me that the C<Hle in its prestuit Sliape can never be understoo<l by 
those for whom it was drawn u]), T would beg to rt'coniiiienrl that it be rectonsideriMi,— 
the Illustrations altogether omitted, — cumulative Bmiisluniakts not i«> be iutliotod,- (lie 
Crimes most frequent in this (Country to Ik* iimre notifvd, — more Attention ]»ai<l to the 
Customs of the Natives, — and Otfences to be defined in a c*!ear and int.elligilih* Manner, so 
as to be easily translated. If it be made Law in its ]»rt‘sent Form, I will ventun; to say it 
will be disregardeil in Six Months ; fliiis sharing the Fate of the Louisiana Cod<‘, which 
has Lmg ago been superseded by Lyneli Law. 

I have, vti‘. 

("Signed) O. W. liAcoN. 

Civil and Sessions Ju<lge 


(No. 4.) 


A. W. BegUIE Esq. to 11. B. HaTUUNGTON Esij. 


Sir, Zillah Mynpoons*, 14th Januai y I S39. 

In o1)edienc(* to the Orders con\nyed in your Circular Lt‘lt« T\ No. 3<S3 of 2 tth Mart*]i 
last, I have tin* Honour to sulnnit the following Observation.s on the pioposed l*e!i;i! Code 
pre])ared by tluj Indian Ljiav Connnissiomirs : — 

2. Tin* (Jourt are well aw^are that the past \ ir,iv has bec'n Out* ol‘ (jnsrt Lal.our to tu(\ in 
consccpitUKre oftlie uuprect'dented Number of < haminal Trials which I liavi* liad to di 

of, and wdiieh has h ft me little Le isure for the J>ischarge of tin* otiier J)utit‘s app'^rtaiidn't 
to iiiv Oiiiee, (toiise(|ueTit I y T have* not been al»h‘ to ]>eruse and considt'r (le* propo^od (,/ode 
with the uuint(‘rrnpted Atteaition whicli the jm]»ortanc.tM)f ihe Work requires, and winch 
I ('oulrl hjivi' w is] led it iiad been in my l^'W'^er 1o best ow. 

3. On leecuving the, ( todi*, T was surprise<l to find that the Law' Commissioners, iu'slc'ud 
of mei’ely inquiring into the Stat.e of thti existing liaws, and suggestlnL*' su(*Ji A It^nai i< ms 
as might ill their 0]»inion Ik* beuelieially madi* (wlileh Avas the ()]»j,*ef (*ontempia ! o.j by 
Section ^3 of the Act of Parliament from wdiieh they derive fJieir Autiioriivt, ])inp,»K's] to 
abrogate in toto all tla' existiryg T^aw^s, and to suhstitut.e in ba.ii of tln'in an (MitiK^ly neAV 
tkide ; and this Measure is deh'iidetl on tin* tlroiiiid that none «»f tin* existing tdob^ s would 
serve as the Groundwork for a. u<*w ami g^aieril Codi*. Lruju- K\p. lience and II;. bit inav 
])erliaps, have render(*d nx* ])artial to the Lody of l.aAs ,. w liieli it lias b(*en m\' |)ui\ to 
adiuiiii.-der ; but 1 confess tliat 1 shall I'egrot luueh to s('e the long i*siablishe<l and dady 
improving Bengal (..Nxle (»f (Ji'iminal Law' at onci* .aimihilai ef L d'h** A<liiiiiiisl r.itoi-^ of 
those Law's, ami the Peo]»le f<or whom tiny W'cre made, are l»eeome wa U a.e«]uaiuied a\ illi 
them; and I am of o| union tliat, V'ith a few' Additions ami A I (^‘r.at ion. , (he t‘xi‘-tim^ 
Bcmgai Code might be ada]>te<l to the whole of British India. Jn it (diim s and Ihftiish* 
ments are clearly define<l in Language easily inti-lligihh' to tli(» Mass of lie* Pis'jde. In 
ilie ueAV t^xle, the Definitions of Crimes are by tlieir very Llal>'>rat<au‘ss rendt'ied more 
ditlieulb <;f LJompnhension ; and, slx»uld it be uuulo Law , 1 ll*ar lh;>t theie w ill Ik* as m.*\ny 
Olieiices conniutied througli Ignorance as Wilfulne.ss. 

4. T tliink that i am borne out in this Opinion by i,he t'i r(*umsi,anc(* of the TK'gdslators 

having 0)Uiftl it necessary to the right undt;rs tan ding of their Law.- to mid sueli numerous 
Illustrations, in aiitieijkafjou of Ditlleulties. I should ima.gin** that, it would be im]>' .^sib](* 
for any jMa.n, or Body of Men, to prepare a Codt* (»r Laws, howevt'r full^ iilust i a.t<‘ i by 
hyjiollietical Ca.sos, in tJie ( )]>craiioii of wliicli Doubts and Jditlhailties may not aviso 
Such Questions do occasionally present thoniselvcs in the Administration (»f ilie (‘xisiino 
Laws, and in sucli Cases the <ionbtful I’oints are submitted fa' the ( K»nsid«‘rat ion <;f t.,*') 
Suddor Ni>^a.inut Adawdut, whose (Opinion once cojumnuicaied is Innding on Uu* ,JudIei:il 
OlHci'rs under their Contnd. The>(! t)]»inioii_s (wliich are more deserving of Attiution 
than the linpi*ria] Bescri]»t.s, as emanating IVom a Body t>f Men well aeipiainted ilu 

Law',) are a valuable Cknnmentary on the ixi^ting Codes; and if from Time to 'flm*- (h m. 
Code were digested and arranged, ami Alterations or Addit ions made .s<» as b> n.eetiho 
Cases which turnied th(‘. Subjects of Reference, I conceive that in course of 4’inie the Lody 
of Law would become as comprehensive ami <‘xp}icit as it is ]K>ssible for Le<rislaims to 

(263.) 3 G 3 ^ make 



( 418 ) 

makci it. At present, the fp^eatest Olyection of the Bengal Code is its piecemeal Diffusion 
through a long Series of Years and Volumes ; but it would bo a Work of no great Diffi- 
culty to extract alJ iliat was worth retaining and relating to the same Subject, and 
arrange the Matter thus collected un^ler distinct Heads. 

5. A large Mii jority of tht? hypoth«.‘tieal Cases which form the Subject of the Illustrations 
arc such us the Coniinon Sense of Mankind would not adjudge to be Offences under the 
existing Laws or any Laws whatever. Tn. the course of my judicial Exj>erienee, I have 
never met with such extreme Cases as those supposetl by the Illustrations. The Necessity 
of tilt* Illustrations, thendbre, is not apjiareut, under the Operation of fiur present Code. 
Out t»f what tloes this Necessity arise ? I should .say fi*om the peculiar Phraseology of the 
])roj>(»sed Code, which attem]>ts to tieline Crime with the same Precision as is attainable 
in a mallThmatical Proposition. To undertake the Resolution of Doubts not likely to 
occur upp(*ars to me a Work of Supererogation. 

C. 1 now })r()cced to the Consideration of the Matter contained in the Notes to the 
several Chapitu-s of the ^iroposed Code, insteml of adtlressing myself to the numerous 
Clauses, a Work to which the Time at my Command would be fdtogether iiuvdequate. 

7. INote A, Clauses 51-57. — The Commissioners Propositions, to limit the Imprisonment 

in lieu of a simple Fine to Seven Days, with the continued Liability of the Offender's 
Pro])erty for the Realization thereof for a Period of Six Years, wouhl, T fear, be found 
to ausvviM' in this Country. In most Cases the Offender would submit to the Seven Da3’S 
Incarceration, and successfully conceal his Projierty afterwards. The ArtiHc(*s of the 
Natives in this Way a7*e endless. The pres<‘nt S 3 "stem of fixing a Period of Imprisonment 
in default of Pa^uiient of a Fine, works well, ainl 1 should be sorry to see it changed. The 
Ol >jtvt (.*r imj^osing a Fine in a Criminal Case is the Punishment of an Offender. This 
under tile existing Law is attaiiie<l (‘ith(‘r b^^ the Levy of the Fine, or the Confinement 
of th(^ (himiiial for a rt‘asona.hle Period in default of l*ayun<*nt ; but it w<uild often not 
Ih" tie* ( 'as(‘ uinier f.he jiropostsl Law. In Civil Cases the Object of Confinement or other 
Pj-oci*ss is tn fnrci* tlio Defendant to ]>roduee his Money, and satisfy his (Vt'ditor’s CJairn, 
find in fliaf (dase it is just that the latter shonhl have a j>erpetual Lien on the Dtbtor’s 
Pi‘o})erty, and he will be continually on the Watch to discover it. Hut to Government, 
the PossessioTi of a ( ^ri miliars Money is not, or ought not to be, an Object. 1'he^ total 
AnHUint of Fines le.vitMl throughout tin* (^mntry wouhl be but a very trifling Addition 
U> its Revenue'. Besides, the ministerial Officers of Government would never be so active 
or suecessful in the Discovery of the Properly of nunierou.s Individuals as each Creditor 
wouhl Ik* with r(‘s]>ect to his One or Two Debtors. * 

8. Tlie (Commissioners pro]iose to ernpowi*r the Criminal Courts to award the whole 
or a Portion of a Fine by way of Conqiensation to tlu* J^lrty injured. In this Country 
sneh a, ProeeiMling wouhl have the Effect of inducing many Pt'.rsons to ]>roHecute who 
wouhl otherwise abstain from doing so. Should, then fore, such an Alteration he made, 
Wt* must exp(*ei. a. gi'eat Incre.ase in the Criminal Busin(*.ss of onr Courts, which are 
alrea<lv oveilnaded ; an Increase to th<' Judicial Establishment wonltl thus be rendered 
nt'cessai )', whih* tJi(* Means of the Government to mct't tla* iiicieast‘d Outlay would be 
diminished by the Alienation of the Fines. 

h. 'Ida* ( -ommissitiiuM’s are ()])]K)sed to the Infliction of the Punishment of ‘‘ Tusheer 
but J cannot dive'st in^^st'lf of the Impression, that the Punishment is not withfait its 
ICse as an Kxample to others, however inefficacious it ina^^ be for tJie Reformation of the 
Criminal himself. (Jne of the great Emls of Punishin<*nt is thus attained. Jt is inflicted 
only ill Crises of infamous Character, such as Perjury and Fergeiy. Disgrace 

aitaeluvs to tlu* Crime, — not to the Punislmient. The Chime ami its C^)ns<:‘CJUenct*s are 
bnvught more forcibly undtu* Die View of the Public by this Cen'inon^", which is the more 
d4‘siral»le as iJn" Courts of Justice in India are generally a<fi‘n(Ie<i by those onl^' who 
an' eoueerned in the Cases be lore the Judge. Nor is this A])athy 1,o J ndicial Procetd- 
iiigs eompimsated ]>y the Publication of "i'riais in the Newspa])ers. Perjury and Forg<*r3' 
are Oilem-es of such (uunmon ()ccum*Tiee in this Count ly that the Th‘nalti<*.s annexiMl 
thereti» slmuld in nowise be mitigated. In the Punislimtuit of “ Tuslu‘er there ia 
m'lhing repulsive to IJumanity, as in the C7ase of tlu* Pillory, wlien* a brutal Rabbi o 
might indulgi' its Feroeity, and inflict a Thinishment far beyond tin* i^^aw. TTiider tho 
Oi-dtM s of* tin* Nizamut A<^lawlut, “ I’usheer," although it may form a Part of tlie Si‘ntence 
j>ass(‘d bv a Sessi(»ns Jmlge, may not lx* ca.rTi<*d into execution until Tlirei* Months from 
the Date of Hie Sentence liave elajised, wliicli allows tin* CViininal to a])j)eal from the 
SenteiuM*, or the Suddta* Court of its own Aceor«I to ])rohibit the Infliction. • 

10. (.’(»rporal Punishment having been alrt^ad^^ abolished (with a slight Excejition), 
it is ]»ei‘lia]»s netMlU‘ss to make an3’^ (Jbservations the.reon. T may however remark, that 
had 1 bet*!! called u])on t(» exjut'ss an Opinion on the* Suljoct I sluuihl have objt*cte<l to 
tht' total Abolition of tlie Pimishment, which I cimsider well adapted to tlie Punishmeut 
of 'idmff* 


ClIAPTEK XVllI. 

Ao/c M, 

1 1. Tho Connnissioner.s observe, that “no Man can so conduct himself as to make it 
“ aUsolutely certain that he shall not l^e so unfortunate as to cause t he Death of a Fellow 
“ Creature. The utmost that he can do is to abstain from every thing which Is at all likely 

to 
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“ to cauBO Death/* And this Remark is followed up hy the supposed Case of a Pick- 
pocket accidently catiain^ D(^.ath in tlie Exercise of his Vocation, and proposing]:, in such 
a Case, to visit the Offence with the ordinary Punishment for picking a Pockt^t, Tlie 
Argument appears to me fallacioiis. Surely the Pickpocket might have abstained iV<im 
Theft ; and if in pursuing so illegal a Calling he should cause a Death, wliich otluM wiso 
would not have occurred, he ought to bo punished more severely than those Offonilers 
the Effects of whose illegal Acts do not excei^d their Intentions. Death under such 
Circumstances, being the involuntary Consequence of ah unlawful Act, would, I believe, 
according to English Law, be at leivst Manslaughter." 

Chapter XIX. 

Note N. 

12. I do not perceive how Fraud" can be said to enter intb the Definition of 
Theft, Extortion, and Robbery. “Fraud" is opposed to “ Forca" By Fiaud, the suffer- 
ing Party is tricked out of liis Property; whereas in all Cases of Theft, Extortion, or 
Robbeuy, a Degi^ee of Violence is used. Neither do I understand how Extortion can be 
said to form a Part of the Offence of Robbery. It can make no Difference in the* Nature 
of the Offence whether the Robber takes liis Victim^s Property with his own Hands, or 
compels the latter to deliver it up. “ Tlie legal Acceptation of the Term Extijrtion is, 
“ the taking of Money by any Officer by colour of his Office, eitluir where none at all 
“ is due or not so much is due, or where it is not yet due." The Two Offences of Robbery 
and Extortion are of a completely distinct Character ; but by the proposed Law it a 2 )pears 
to me that they would be confounded. 

ClIAI-TER XXIV. 

Note Q. 

13. To the proposed Enactments in this Chayiter I must strongly object, as they extend 
Impunity t<^ liiga-iny, or, more properly sjicaking, to Polygamy. Doubtk'ss it would be 
quite consistent with Justice to jamisj^ more severely tlu^ Man who slionld, by a false 
Rejiresentation, induce a confiding Female to become (as she thought) his Wife, hut in 
reality only his Concubine ; hut would it be befitting a Christian begislature to avowedly 
leave unpunished tlie gross Profanation of a religions Rite by aiy too uiipriiieiphid and 
shameless Persons ? 

Such an Eiia(;trnent could have no good Effect, and might have a very bad one. 
Connubial 1 nlideJity is not of so un frequent Occurrence tli at any of the existing linjie- 
dimeiits thereto should be removed, or additional Eiieouragement be furnished to it ; 
but if it should be determined to legalize such a Proceeding as tin' mock Marriage of 
Two Persons under tbe Circumstances RUjiposeil, it will Ixi nticessary to follow n)^ the 
Law by rendering it imjierativc on Clergymen to perform the Ct'reinony. I most 
sincerely ti-ust, tliat, whatever may be the Resolution regarding the rest of tin* Code, 
tliis Cha])ter may be expunged. 

IL I have thus touched, as briefly as I could, on those Points in the ]»ro|)osed (^nle 
which appear to me objectionable. Fully aware of the Disadvaiilages imdi'r Avhich a 
Person who has not enjoyed the Benefits of a legal Eilncatioii labours wlu'ii combating the 
O})inions of those who Imve passed a great Piirtion of their Lives, not only in the Prac tice, 
but iu tlie Study of Juris] irudenee, and who have beem selc.‘ctc d on aet;ount c^f tlieir 
eminent Acquirements to disehargii the bigli Functions of the Indian l^aw C^nnmisKioiiers, 
I would not, of my own Free-will, have ventnre<l to criticise so extensive, and t'Udxn ate a 
Pi 'odnetion as tlie jiroposed Penal Code, but would rather liavt' confined my Observations 
to such Points of it lus might have been referred to me for an Exjiression of my Opinion. 
This, indeed, T have already done, on the References made by the Commissioners r(*g-arding 
Adultery, the Murder (ff Children for their Ornaments, and on some other J’oints. • But 
having lieen called upon to submit generally my Sentinients regal diug the Co<le, 1 liad no 
Choice ; and I trust that, wliatever Ojuniou may be entertained of tbe. Soundness f»f my 
Objeetiuns, 1 shall not be deenned to have exceeded the Bounds of projier Resjiect by tbe 
Freedom of my Observations. 

T have, &c. 

(Signed) A. W.. Begtuk, 

. Sessions Judge. 


(No. 83.) From 11. Swetenham Esq. to H. B. Harrington, Esq. 

Fun'uckaba<], Sessions Judge^s OHicn^, 

Sir, J7th April 1838. • 

I HAVE the Honour to acknowledge the Receipt of your Letter, No. 383, dapM] the 
24th ultimo, relating to the proposed Penal Code prepared hy tlie Indian Law Cuinmis- 
sioners. 

2. On a Work fraught with so much Wisdom I feel incompetent to offer any Sugges- 
tion. The Code of Procedure being supplied, the Penal Code might be fortlnv ith advau- 
(263.) 3 G 4 tag(*oiisly 
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tageously exiforoed. Not that I conceive any material Alteration would-be effected in the 
Administration of Criuiiual Justice in the Western Provinces ; but the Inconsistencies of 
the Law in the several Presidencies noticed by^he Law Commissioners would be obviated, 
and the unpractised in the Pn^coediiigs of the Courts luay’find applicable Rules for 
Guidance in o warding Punishment for most Offences. ^ 

3. The PunisliJiient in certain Cases of Homicifle/Clauses SOO to 303, seems very 
properly oxten<l(i(L 'ifrourteen Years Imprisonmont, I c^ceive, would often prove moro 
ado(]inii<' Piiiiishmciit than Severi Years, the Sentence to wliich a Sessions Judge is now 
restric*ltMl in these Cases, without Power of llcferencc on Grounds of Inadequacy of 
Punishment. 

4. TheHb’unishment, in Clause^ 191, for giving or fabricating false Evidence, may, 

perhaps, ho too rigorous in some Cases. In a Case of Munler hitely before me, a Woman, 
aged Eorty, Alistress oJ* Deeeasrd, and her Son, a Boy, aged Fifteen, deposed as Eye 
Witnesses* It hec/tme apj>arent the3^ had not wiiiu^ssed tlje Murder. One of the iVrsons 
they iiceused ^Cds tlie adyiial JNlurderer (according to his own Confession, supi)orted hy 
cireufnsta.ntia] Proof). Tiie VVeiiiaii and Child, urged by an Infatuation common to the 
Natives, to strengthen, as they imagine, the I^roof, and ensiire Punishment (often thereby 
actually eluded) Ihhi’ieated and gave false Evidence. Seven Years Inijn-isonmujit awarded 
-on these CrtNitures, aiT'ea.<ly depi-ived of their Protector by Murder, would have proved 
severe The Minimum of Punisliineiit enacted in the Clause under Review might, I 
think, in some Cases oj)erato against the Enforcement of the Penalty. For the Words 
Seven Yen vs in th(^ last Line but One I would substitute. Years Imprisiniment as 

the minijnuin Jhmishuient. 

6. Clans(! 1(>() refers to AbeJmeut as an Accessory after the Fact. The Punishment 
here award(‘d may, ])erlia]is, be too ienieiit. A Person subsi^queiitly abetting the Crime 
of Murdor is by tliis Clause liable to only Two Years Imprison lueiit. lu-thti Case of 
Murcha* above* cited, for exainjile, the Murdena' named the Person who had Possession of 
tile Sword with which he comm i tied tlic l)ee<l. The Person so named ac'knowledged it 
was in his House. Jt was searched for and found there, stained with Blood, concealed in 
Oojmla (Fuel). There was ccaisequentl^^ Suspi<*ion of his btdng an Aecoin])lice in the 
Mur(l(‘i* ; Vrouf <.)idy of his being Aceessoiy after the Fact. Two Years Imprisonment is, 
I eouecave, too lenient a Punishment in this Case. Seven Years Impi'isonment nnglit be 
more a.[)proy)riate. 

(). Clauses 13 and 41 contain in the Matter of BaiiishmcTjt more political than judicial 
Consideration. The Rules may be ex}»edient, but they do not ap]M*ar grounded on 
general Prineii)h-*s ol‘ Jurisjn’udmjee. The Projiriety of the Government being vested with 
such Powei- is un<{uestionabJo. It were btlter, in 1113’^ Opinion, excludt'd iroin a Code 
ud^^ting Punishments generally in ])roportiou to OflVaiees ; allowing Govern nient, as here- 
tofore, to exercise, the Right oi‘ Banishment of Europeans under Act of Parliament, which, 
if not existing, might, I Kn])post*, be easily obtained. 

7. Notwithstanding the Ai\guments advanced to the contrary by the Law Coniinis- 
sioners, (Note A.) in Clause 51, directing, in Cas« B in which an Offender is sentenced to a 
Fine, it sliall be com|)etcnt to the Court to <li)-ect a ecM'tain Term of Tm])risoniiieiit in 
default of Pa.3'nient, 1 would substitute the Woril incuvihejit for corapelent. In conse- 
quence rej)eated (Uianges in the Uead of the Ofllce, a Pt?rson is liable to be inqulsoned 
for a longer Ptadod than he would ju'obably have been had tlitj Time of Imprisonment in 
lieu of Fine been originally specified. 

8. Clause 57 is, I think, objectionable. By laying o})en new and endle.ss Sources for 
C<»rrnptinn and Extortion, ami b3^ occasioning constant sunnuary Investigations into 
Right of Property, the projiused Rule would la*, calculated to cn*,ate considerable Anareliy 
Jimi Confiisiini. The lh‘inci])le. of tin* Rule is unexee]>tionahle ; hut tin* Praetietj I disdaini. 
It were bett-4*r, I eonceivi*, that a Fine be levi(.‘d, or, in default of J*ayni(M»t, Jmjn’ison' 
inent for a definite* l\‘!*iod be diieeted ; and this should discharge the Penalty of the Law. 

9. Under tlui Ileael of Punishment, Clause 10, Banislimeiit from One r>isf.rict to aiiotlier 
within the (^aupany’s Terr itories, as now praetiseil, appt‘ars omitted ; a Punishment liable 
to no Objections, I coiulinle. 

10. danse IG em])(>wers Government to remit any Punishment, No Provision apj rears 
for Mitigation or Remission by other Authorities. 

1 have, &c. 

(Signed) H. Swicteniiam, 

• Sessions J udge. 


4* Boldero Esq. to H. B. llAKiiiNaTON Esq. 

(No. 1 IS.) 

Office, Sessions Judge, Agi^a, 

Sir, ^ 9th July 1838. 

I HAVE tiro Honour to acknowledge the Receipt of your Letter, NO. 383, with its accoin- 
panyirrg Copy of a Letter from the Officiating Secretary to the Bight Honourable the 
Governor General, and ita Enclosure from the Otficiating Secretary to the Govermnen of 

India 
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India in the Legidative Department, regarding the proposed Penal Code prepared hy the 
Indian Law Oommiiwioners. 

2. I beg to inform the Court that T liave gone over the j)ropo8ed Penal Code with the 
greatest Care and Attention, and with every Inclinati<^n tf) ‘‘ discover Defects or suggest 

ImprovenientH/' 

8. Hoarding it in the Light of a Theory of (Jriiiiiiial Justi(u\ which it must be till 
the Code of Procedure is j)repared, 1 consider the Poiial Code u]»<m tlie wliole a most 
masterly Production. 

4. Vesting the Interj)rctation of the Law in the Framers of it, instea<l of in its 
Administrators, is essential to tlie Preserv^ation of the Simplicity of Hh* (N^de* and will 
effectually guard against the Possibility of <M>n<.rary Decisions being givtMi on disputed 
Points of Law. 

5. The Clearness and Persjncuity with which the difliu’erit Classes oi’ OttVuecs are 
defined in the Penal Code will eiial)le the Magistrates liidietni^nts to be fraintMl with a 
Distinctness and Precision they do not at ])resc;nt ]K>ssess. 

6. The Jfiiglith Definition of grievous bodily Hurt, namely, “Such Hurt that tln‘ 
‘‘ Sufierer is, during the Spatui o1‘ ^rweiity Days, in bodily Fain, Hist^ase, or iinabh* to 

follow his onlinary Pursuits,’’ is i consi<lcr in the latba* Farl. too seven*, and JTl>])ears 
to fall unei|ually. F«>r instance ; — 

A, intending to hurt il, who, is a 1'ailor, inflicts a Blow on B, which s])rains his Ancle. 
Here B is not ineapacitaXed from billowing his onlinar\^ J^nrsniis, and the Offence would 
not hci jmnishabh^ under tlu* Kighth Di‘siguation, which if B had Ih'cu a Dawk Hnnner it 
would have been. 

Again, A, inieTidiiig to hurt B, a Tailor, inffi<^f-s a Blow on B, whii*h sprains One of 
his Fingers. Hen' B is ineapaciiaftMl from following his ordinal’}^ Pursuits, though if B 
had been a Dawk llunner he would not have lK‘(*n. 

7. In neither of tin* abovn* (Uis(‘s would bodily Pain nor Diseast* eontinne for I'weuty 
Days ; and unless a Sprain is to he reganlisl as a Disease, Punishnu*nt would Ik* uiietpial 
for the sanui Offent'e. The heaviest Puni^hint^nt would fall on the sliglit.esi, Injury. 

8. It is inueh to Ix' n*greXt(‘d tliat the (\Kle of Prueednit* di<l not, aeeompjiny the l*enal 
Code ; for without it thorough lvnowle<lgt* of tiu* Machinery hy whiirh it is to hi* eiiiTii*d 
into effect, to form a correct, Judgment of how it will iinswer in Pnietiei* is <litHeult, bciin- 
tiful and perfect as it now 4tp]K*ars in TJi<*ory. 

I). The Coiniuissioners, in their Letter to tin* Bight, Honounihh* thi* (tovernor Cenenil, 
say, “■ Tliere jtre 'Pwo Things which a Legishitor should alwtiys luivi* in view whih* he is 
** framing Laws. Tin* one is, ilmt t hey should he jis far its piissihle precise ; the ot.ht*r, 
“ that they slioiild he eitsily understood.” This is undeniiilJe. But it strikes iin* to the 
above a Third might with grcjit Ailvantiige he Jiddeil, juimelw tluit the* Litws should he 
of easy Knforeeinent ; for without this Kssentiiil, Liivvs, however “ preeisi*, ” oi* eiisily 
understood,'’ or howevt*r perfect they may ji]»]>eiir in 'i'heory, will he uselc'ss. 

10. T trust tlie (\mrt will not suppose I mean to iipjJy tliis last Ih'imirk to the heau- 
tifiil Code under Considenition. On tin* eontriiry, 1 feel eveiy' ( %)ntid(*ne(* that the mastej- 
Minds who fnirned it will ex]»enen(v Jio Ditlicnlty in iirninging the Miicliinery by which it 
is to he earried into o]K*rjition. 

I have, ^^e. 

i Signed) ,1. S. BiiLliElo, 

Sessions .1 1 idjjfi*. 


J. T. Rtvaz Ksq to H. B. llAKiuxirnix, Ksij. • 

(No. 53.) 

(^ivil iuid Sessions Jiidge ( )tli(*e, Zilljih Fntti'hpori*, 
Sir, I7tli December 1838. 

I HAVK the Honour to acknowledge the Reeeipt of your Cireuliir Letter of Daft* the 
24th of March List, No. 383, desiring my Opinion on the proposed Pemd (\)dc*, a Co]iy of 
which was duly furnished to this Ofiiei*. 

2. In reply, I heg lc‘ave to sbite the (Vide has in geneniJ my Approbation. 'Fhe f(*\v 
Defects of wliich 1 am aware iire the following ^ 

First, the Meaning of the Expressions ‘O*igorous ” jind “ sinijile ” Imprisonment is not, 
as I can peretdve, defined. 

Tlie Punishments provided hy Clauses 153, 156, 159, 160, 161, 1.64, iuid 168 are in my 
J udgmeiit insuffiiiient. 

The Punishment provided for by Clause 284 is utterly insiifticient, ami strangely ineon- 
sistent with Clause 282, by whicli a heavier Pmiislnnent is awarded for ii fiir less serious 
Offence than the one specified in (Jlause 284. 

I would regulate tlie Quantum of Punishment for Theft with regjird to tlu* A^Jllue stolen, 
which does not appear to have been done. 

(263.) 3 H Tht*. 
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The Puniahment provided for hy Olauae SSOismadeqiiate. 1 wotdd piMah 
with regard to the Aiifiount of Property received, and Circumstances of the Theft genwally, 
making no Diflerence between the Thief and the Receiver. - , » i ‘ 

I have, &DC, 

(Signed) J. T. Rivak, 

V Civil and Sessions Judge. 


R. J. Taylku Rsq. to M. SMmr Escp 

(No. 98.) Office of i^Jjvil and Sessions Judge, 

Sir, Zillali Mirzapore, I7tli April 1889. 

1 ifAVK the Iltiiimir to ack Uf^vvlodge your ( -inadar LettcT, No. .‘hS8, dated the 24tJi March 
1888, aiicl left iiiianswt‘red l»\ inn Ptv<lece.ssor. 

2. In reply, T to si,Mte tlial I laiN e attentively ])ernsed tlie <lifreront (diapters of the 
Criminal ( Vxle, with l ie* :Mlini7*al>le Notes rqipc^nded to them, and 1 am of opinion that the 
System of IVnal Law }>ro[x>se(l by the Indian Law Commissioners is far s\i]>erior to any 
now existing in tlu‘se l*i-ovin<‘es, aial one that might, with ( ^are and Judgment, he carried 
into effi^rt. 

8. Inn VVhak so extensive ami (*<»m]iiieatt*d there are doubtless several Imperfections, 
hut there is so nmeb deserving Vrais<‘, and tlie Penal (Sxh* as a whole is so much clearer 
and better arranged than the (h iminal lu‘giilath>ns, that I shall not attempt to blame or 
criticise tls^ Labour of ^ ears by M(‘n of first rafe d\il(*nt, to do wliicli fairly 1 have neither 
Lcisui'e or Im^Iinat ion, <*\en il‘ I ]»osst'ssotl tin* Ability. 

4. '^riie few lilemislu's and 1 neonsist (aieies iJiat havi‘ most attraete<l my Attimtion are 
noticed in tin* following ( )bs(*rvat ions ; — 

1st. 1 have no Remarks to ollei* on the 1st (.diajitcr of (han^raJ Exjdanations. 

2d. In th(‘ ( 'haptt*r of Ihiiiishmeiit, Section 15 jippears at varianc'e witli Section 42. 

3<1. In Section 18 I ]n]»risonimait ibr liife shall be reelvr>ned as eipiivalent to Twenty- 
four Years, eonsiHjmmtl y a Boy aged Ten Yi‘ars imprisoneil for Life would be 
released at. 'riiirty-tbnr Years of .\ge, or jj.bout Halftlu* natural Term of Life. 

4tli. 50. An unlimited Fine is lialih* (,o obvious ( )bjeetii)ns. 

5th. CliaptiM* 111. ddn* general Kxct‘j>tions and the Right of private Detencc appear 
very wtdl (*onst ru(*.ted and i I lustra t(*d. 

6th. ( nia]>ter IV., of Abet.nuMit/. Jdie Illustration l.o Section 100 (a) is superfluous, 
as in the (> Itli S(.‘etioii in the pi*e<*e<liiig < 'ha pier “ nothing is an Offenet* which is 
“ dom^ by a ( diild nmler Si‘V('n V rars of Age ‘ 

7tli. Tlu‘ Illustration to Section lOtJ. A, knowing that B has miiixlered Z, assists ‘"B to 
“ hid<‘ tlu‘ Body, A is liable to lni))risonment of eitliei’ Description for One 
‘‘ Twelfth Part of the d\;rm «)!' I mprisonnumt, foi* Murder, that is to say. Two 
“ Yi'ars. TJie (’I'inK* ('ommitted by A slMndd Ik*, in my ()ptni(>n, as Accessory to 
Miinha* altm* th<* Fact. 

Nth. (1iapt.t*r \M., ot‘ ( )t1 cm cs reiat.iiig to tin* Army and Navy. The Penalty in every 
lnstaiie4' a]>}>ea]s insuifieient. There is a Strange* Exe(‘]>tion to Section 124 : that 
the lh*ovision does not. extend to tln‘ < ^as(‘ in wliieji the ilarl)our is giviui by tlm 
Ttusband or Brother ap[)(*a.rs nnrieeessary. for P^•male Soldiers or Sailors are never 
heiai'il of in this ( 'Ountry. 

9th. (diapi-er Vli. The Punislmumts ]»i*o|M4.sed fur* ( )lfciie(‘s against the* Public Tran- 
(|uillity ait; in my < opinion t.oo lenient. 

loth. ( dia]>ter VJl 1. The Law eont.aimxl in this ( 1iapl.i*r ap]H*ars much wanted; 
ami tin* Ibllovviiig (Miaptta* IX. of (xmtempts of tin* lawdul Authority of Public 
Servants, is exet*lJent. 

11th. Cdia])tei*s X., XJ., XIL, and XIII. 'Die (dfieiiees against jiublic Justice, the 
« Kev(*nne, relat.ivi; to ( ‘oin, and W eiglits and Mt*asm'es, all setan very well eonstmeted, 
a.m] the Nt>tes regarding them very valuable. 

12th. Tht* Pimislimeiits foi* Offiaiet^s affecting the Publie Health, Safety, and Oonve- 
nienct* art* tot^ lenient, but they sei*m bettt*r pro|)t)rtit>ned in Chapter XV., where 
the Offences relate l.o Religion ami ( hste. 

18. ( dia]>ter X V 1 TT. I think tin* Definithm of the Offences afleeding Human Life 
might b(‘ better. In placi* (*f voluntary <*ulpable Homicide being Murder, Man- 
siauglitei, vobinlary culpable Homicide by (Amsent, and voluntary (!ulpablc Hoini- 
<adt* in Dcfenee, 1 should sijggt*st the Ttaaiis ustal in English I.<aw ; 1st. Justifiaible 
FToinicide ; 2d. Extaisable Honiitat.h* ; and 8d, IVdonioiis Homicide, the last being 
(‘ither Mnrtlt*!’, JManslaugiiter. r)r Stdlblestruction. 

/>. The remaining (liapters on ( )tlV*nc<*s against Pro)MU*t 3 % tJiose relating to DocuuientH 
and Pro]>ert y .Marks, the illegal Pursuit of legal iligJits, the criminal Breach of (yontracts 
of Service*, of Dt himaXitm, 4.)r criminal lntimi<lati<m, Insult, and Apnoyauce, appear in 
geiieiul very good ; lait tla* C.-haptia* t>l* Otfences relating to Marriage, and tlie Notes, arc? 
liable to many and obvious Objections. 

I have, &c. 

(Signed) IL J. Tavusk, 

Officiating Civil and Sessions Judges 
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R9yMJSfp Esq, taM* 

' j9iri^\ : Zillah Oliazeepore, 11 th April 1838. 

It much Diffidence that 1 am induced to make any Eemark on the proposed On thanropoiml 

Penal Co^e, hut, in conformity with the InstruetionH contained in your Circular, No. 383 Penal Coda. ^ 
of the 24th ultimo, consider it my Duty so to do, A\dieu 1 (‘oueeive that a (.dianee of 
Benefit may possibly a(icrue, and trust that the Court oF Nizainut Adnwiut will pardon 
me diould they deem it misapplied or iiiapplicnhle. 

2. Considering that the Natiin* and Numl)(*r of serious Offenees whicl] are of the most 

frequent Occurrence in almost eveiy llistriei t>l‘ Bengal and tliesi‘ Provinces, and in the 
IVial of which the Courts of Sessions ai'e mostly occujued, are ‘ Mur(h*r,” ‘/culpable 
Homicide,'* Aftray attended with Homi(nd(\‘’ and “ seven‘ wounding/' nml J belfeve on 
Examination that the prol)al)]e Cause of fully t)ne Half of thos(' will l»e found to 

have originated in the su]»poHed Bight of privatn Dofmioe of Property, such as Crops, 

Land, and Watercours(‘s,-*- the Object, theivfnr<‘, of the pro])osed Penal (^ 1 de should* 
doubtless liave been strongly ami most i>artienlarly directr‘d to this Snbj(*et , tmileavouring 
as far as ]»ossible to put a stop to sneli rnsjiient Perpetration oi’ these Othmei^s, ami in 
order to prevent aiiy Miseone»‘]iti(m on tlu^ Matbu* of how far JVrsons wen* authc^rized by 
the Laws to ])rotect such Pri)]H‘i‘t.y, which I regrt^t to apprehend has not heim the Case. 

3. In the Volume of th(* ]M*opn.sed P(‘iial (^Mh^ on tin* Snhjre.t oj‘ the Right of private 
Defence, Clause 74, it is stated : “ Eveiy Person has a. Right to didend his own Property, 

and the Pro])ertv of every oth(‘r Person, againsi- ewiy Art wliieh is an Ollence falling 
‘‘ under th(‘ Delinition of Misehiel*, or Criminal Trespass, or an Attemjd to commit tin* 

“ same ; subject to th(*se R(‘st7‘i(*tionN, tliat tlien* is no Bigld, of private* DiTeiice* in 
‘‘ which there is Time* to have leeourst* to the* Ihoten-tion of the ]nibli(‘ Anthoriti(^s, in 
** the Manner indi(.%‘ite*.el in the* ( ^eele* eef Criminal Procedure*, anel that tlie Right of private 

Defence doe^s neet e^xte'ml te> the* inflieting e>f imme Harm tlain is neeu*ssarv te) indict for 

the Purpose of Defemce/’ 

4. To me the* above admits of sm^h a ( -onstruetioii that endJi'ss Alfrays and Breaeihes of 
the Peace must lee* tlie ne*e*e\sHary Const‘ejuen<?e. The* ( ^mrt ol* N izamnt Adawlut cannot 
but be too weed aeejuaint(*d with the* v(‘ry eommem Oe*(‘nrre‘ne!e* of sue*lj a (.-ase as A, with a 
Posse of Persons, (‘e)mme*n(!ing tee lake* fbiVi]>le‘ Possession of the* Ci'ops of B, or the* cutting 
of B's Watercotirse*. A and his Party fall nmle*!- tlie Olie‘n<-e* ol‘ Misedeie‘f ; and B and his 
Party have*, not Time* to have* r(‘e*()nrse‘ te) Ihe* pnblie* Authorities, for in the* meantime the 
Crops may lx* take*n, en* the* Re*se*rve)ir elrained of its \Vat<‘r, which e'aimot be* ivplaeeel ; 
therefore B and his Party have* a Right to de‘fe‘ml that. Pre)pe*rty against A ami liis Party 
as long as th(*y eontijim* in tlie* (Commission e)!* the* Ae*t, an<l thus to hatth* It wdth tliemi 
until i*ither Party is vanepiisheel. 

5. The*, Kvil ihat is tlms lik(*ly to arise* is but i.oo e‘viele‘nt : ami the-i’e* is donbtl(‘ss a. wide* 

Difleivnce* be'twevji this Sj)e‘(*ies of Aggre‘ssioii anel that ley a Baml of‘ Hacoiis ; anel hewevor 
little elispos(‘d i.he* Native‘S of this ( tenntry may be io oppejse* (he* latt.e*r, they are* by no 
means backward in oj)]M)sing th(‘ir N(‘ighbours in an A(‘t ol‘ T]*e‘spass, oi’ on a.ny sliglit 
Provocatieur, and are* only, I e^omu'ive*, mneb too i*e*ae|y to make* use* of* tlie‘ir Sw^ords and 
Clubs on the'se Oe-e asions ; and a definitive* Act te» pr(*ve*nt. t he*ir taking the* l^avv into their 
own Ha^mls, vvdiere* tlu*re may he an Cnce*rtainty as to the* Right eef Pro[)e‘rt v, waeiild, in 
my Opinion, be attended witli tlie* gre*atest Benedt, ami witheeul mneb Bisk of liavinga 
prejudicial Kdeett. em the* Spirits eel* the* Pe'ople* This might., 1 e*om*e*iv'e, he e.*, I lee*, tee] by 
defining tlie Send e»f Prequ'rty ove‘r w liieh t he* Bight of ])rivate Defence <lid not e*xt(*nd, such 
aw Watercemrses, ami (^rojis m)i, gathe*re‘el in from the Lamis, Ae*. 

A Clause, theuvfen e*, e'Xpre*,ssly made* to state* that ‘''Phe* Bight of])rivate Defence of Pro- 

perty does imt e*xtcud to that of Land, ( Veijis or Prexhiev imt gatlieMvd in freun the* Land, 

Watercemi'ses, or any Be*se*i’voir fea* heihling Wate*!*/ Avonlel, 1 am e)l o])inion, be a great 
Means teewarels pivventing many serious (Vime*s and I5re*aehe*s of fin* r»‘a.e,e‘. The Bight 
of Defence, hy the* j)ro])osc(l (Vule*, Clause 80, eleies not in sueb (bse*s e*xt.e*nd t o the^ \^olun- 
tary causing of De‘atli ; but. wlie*n an Oppeisitiein tei an Aggre*Hsion e)1 this .l)e*He*,ript/ieui is 
permitted, how elitlicnlt it is to say what may not he the (^)nse*(|uence. 

I am not at present sufficiemtly ])rcpare*el to e‘nt(*r int.o tbe* Argiimetd-s ein the Subje^ct 
of the genera.l irn^iosiiig of Fines in all (,d*imina] Case*s ; but, howa*ve*r geieiei the Theory, the 
Practice of levying Fines by Distraint in the (Viminal (^>nrfs e)f this (kmntry T feel con- 
vinced would on many Gremnds be very eibjeedionable. 

• 1 am, &c. 

(Sigm^d) A. C. Hkylanp, 

Officiating Sessions Judge 


A. Fraser Eb(|. to 11. B. IIakrtnoton Esq. 

(No. 468.) 

Zillah Paneejiut, Magistrate’s Office, 

Sir, 1 5t]i December 1838. 

I HAVE the Honour to acknowledge* youj* Letter, No. l,r»44 of the* 27th ultimo, calling 
Attentfon to a previous Circular, No. 383 oi‘ tin* 24th March last., and requiring my 
Opinion in regai^d to Iho proposed Penal Code. It did not strike me that the first- 
(263.) 3 H 2 mentioned 



i ' 

nianticmed Circahr ireqmred my Back Opinioa^ or its fisi^lirosttioa shot^ httVe bec^ 
loiig delayed. • ^ ■ . ' . r 

The Extent of iny Duty at present, as OoUeotor of the DkiiHkst, rendeini it impoeeiide 
for me to devote to the Examination of this Code the Time which Could alone justi^ nab 
in offering any very decided Opinion as to its Suitableness in its Details. I halve, how* 
ever, read it with Attention, and iny general Opinion in regai-d to it is certainly in itb 
Favour. Witli some Alteration in tlie Clauses wherein it appears to aim at too mudi 
PrccMHion, and is tliereby likely to render tlie Operation of those Clauses either vexatioiia 
or juigatoiy, and with an Adaptation to it of the System of Procedure (which, as the 
(Joinmissiofiers themselves remark, coii]<l, 1 have no doubt, very easily be made), I see little 
to jirerejil its innnediat<‘ liiii-odnotion, ami T feel confident that the Result would be a 
more satisfactuiy t^nd certain A<1 ministrati on of Law than at ])reHcnt exists. 

1 liave, &JC. 

(Signerl) A. FliASEii, Magistrate. 


C. W. Fagan Es<p to H. B. IIahiungton Esq. 

Zillah Mynpoory, Magistrate's Office, 

Sir, flOth January 1839. 

In reply t<» ynur Letter, No. datc'cl loth December 1838, I have the Honour tb 

submit the following Pages, containing snch Alterations and Suggestions as appear to me 
might 1 m‘ advantageously made to tlie Penal (Uh]v as ]aiblished >)y tlio Law Com- 
missioners. 

r }invf‘ end('a von red, as far as 1 was able, to assimilate tlie Phraseology of these 
additional and amen<le<l ( dauses to that used in the Co<le ; and for Facility of Reference I 
have* arrangi'd them under tJieir respective Headings of the (Mnipters f)f the Code. 

It may also la* necessary to re.niark, that, in fixing any new Clause which has Referent^e 
tf) or shouhl follow any jiarticailar (danse of tln^ Code, 1 have used a fractional Number, 
in addition to the integral Number of the (dause in the (Jr>dc. 

1 trust, how<‘V<‘r, that 1 shall meet with the Indulgence of the C^mrt, in case it should 
apiiear that my Views an* i^rromsms, or that 1 Ifave been b(‘traye(l into any Inadvertency, 
in eouse([nenct' ol‘ not having liad f^eisure to pay suftieient Attention to the Code in all 
its (ieneraliti(‘s and Details. 

1 have, iS:c. 

(Signed) (\ W. Fagan, Ai?tiug Magistrate. 

Ch AITKU 111. 

Cdanst* A<lditionid, 1. — Whoever shall eommit any of tlie (Ifiences described in this 
(^ode, ami shall become insane suliseijiient to the (^^mInission of the Otfemre, shall not be 
liable li» I’nnislinient for siieh ()tf(‘nei‘. 

Ngj i: A. 

ddH‘ Provision e(»ntaim‘d in this (duipler is by no means new to the Penal Law, 
nor <loes there exist, as fai* as 1 am aware, any Objection to its forming Part and Portion 
of this ( Jofle. 

ddie enlighten(‘d Spirit ol’ the. Age has placed itself in o])])osiiion to the Infliction of all 
barbarous Punisliniciiit, ami no Puriisinuent can be so justly characterised as such, os One 
which woul<l present the hinu'ntalde S]>ec*tacle of the Jnflietion of the Rigours of the Law 
on the Vi(!tim of Insanity. Such a.n Infliction would not only be aVihorrent from the 
huniam' Feelings rif the Community, but it would have a most inniolitic Effect, by arming 
tlios<! Peelings againsi. the l^aw ; while at the same. Time tlie Fact of Insanity liaving 
been superiiiduc-e<l would atford a most violent Pr csinnpti on of its having pi’eviously 
rxisted in a latent Stati*, leaiiing to the infertmee of the Punishment having been unjustly 
inrtieted. 


tdlACTKU V. 

Of Offiuivcti the iSOtie. 

Clause Adilitional, 113^. — Whoever si mil wilfully publish and disseminate, by Word, 
by Wril.ing, hy Deed, by Signs, or by visible Representations, false and pretended Proplib- 
cfes tending to excite Ihmbts of tlie Stability of the Govt^rninent established by Law in 
the Terntorit\s of th«‘ East India (.'ompaiiy, sliall be punished with Banishinent for Life 
' or for .any T(»rm from the Territories of tlie Ejist India Ckjmpuiiy, to which Fine may bo 
added, or with simple linyinsoiiment for a Term which may extend to Three Years, t6 
which Fine may be added, or with Fintx 

Clause A<lditional, 114 J. — Wlioever wagej^ War against the (lovemment of any Power 
at Peace with the Government established by Law in the Territories of tlie East India 
Oompany, or attempts to wage such War, or by Instigation, Con«|nraoy, or Aid 
jireviously abets tlie waging of such War, shall be punished with Imprisonment of either 
Description for a Term which may extend t^^ Three Years, and shall not be less than 
One Year, and shall also be liable to Fine. / 

i ff Clause 



f 4il > 

8**»Whoevw ooipitocftits the Seid of the Government esta*^ 
bliidiied by Law in the Territories of the East India Compuiy, or makes any Die for the 
Bttfemee of ^unterfei^ sueh Seal, or is in possession of any Implement or Material, with 
the wtmtion of employing the same tor counterfeiting such Seal, or is in possession 
of* any Document bearing sncli counterfeited Seal, or wlioever prt^vioualy abets, by 
Xfietigation, Conspiracy, or Aid, the couiiterte,^ting such Seal, without the Territories 
of tiie East India Company, shall he punished with Imprisonment of either Description 
for a Term which may exteial to Severn Years, and shall also he liable to Fine. 

Clause 11 5^. — If any Person by doing anything wlierehy he (‘onunits an Offence 
under the last preceding (Clause, alsf> commits an Offence iintler any otlnu’* (Haiise of tins 
Code, the Punishment shall he cuinulativi*. ‘ • 

Note A. — The Ottence defined in this Clause, being ont^ of a most daugci*ous Nature to 
the British Rule, recpiires to h(‘ c^xjiressly providtsl for by a. st^parat<* Knactuient, as it 
cannot he reached by any of the C-lauses of this CHiajiter. 

The Offence may 1>e committed without any Attempt to excite Feelings <»1‘ DisafftHitioii, 
and it would therefore not he r*ognizfihle umliu* (Uaust* 1 I »‘J. 

The Oedit attached to fictitious Prophecies is One of the Su]>ers tit ions so ])revaleut 
over the East, and in no C^Vnintry lias it taken so dtn*]) a I’oot as in the Regicnis of 
Hindostan. No wise Ooverniiicnt would unnecessarily take notice t>f mere Straws 
floating on the Surface of the (Current of publics Opinion, Init it would he wanting in 
Watchfulness if it did not carefully restrain the Dissemination of Do(;trines vsnbversivt^ 
of its .mere Existence, — Doctrines not the less ]»ernicious from their huviiig obtained a 
certain religious Sanction. 

Note B. — The Objec^t of this CMause is to protect Oovernmeuts at Peace with the 
British Government. (Uause lit only protects Ooverniiu^nts in Allianc*e witli the British 
Govemineiit, Avhile Clause I I o only takes c<»giiizaTi<!e of ( )ffeiic<‘s coiniuittetl in a cert-aiii 
Locality, /.c. within tlie Territories of the British Oov eminent. Tlie sacred Interests of Peace, 
however, and of Justice, demand that Ih-otcetion slum hi he cxteiKhnl to laith ; whih* the 
Difference in the Punishment which 1 have aflixe<l will, as far as Policy and Expediency 
.are concerned, he a suffiejent Distinction to mark tlu‘ superior Regard whic^h w<* entertain 
towards those Nations which are in AUiiJnr.e with our own. 

Note C. C. — The Offence herein descrihe<l and provided for is of so sei ious a Natun*- 
that it apjiears highly ini] politic to allow it to I.m* noticed only in a transient Manner 
under the Provisions of tlie Chapter against Forgery ; and as the I )(*gn*e of PnniKhmenI; 
is proportioned to the Heinousness of the Crime, tlu‘ aci*umuhitcd Punishme^nt ])Vovidefl 
in both the Chajiters will only he sufficient t<» meet the jiortent.ons Conseij nene.es whi(‘h 
might result from so treasonahh^ an Act as the Counterf(*iture t)f ihe Thihlic Seal. A 
proptir Regard for C'lasHilication seems also to retpiir<‘ that, htung intrinsically an Act 
against the State (in which I^ight it is regardiMl hy othei* Co<h‘sj, it should 1 m^ included 
in the Chapter resta‘V(*d for such Offen(?es. 

(’iiAinKR VI. 

Arniff o ihI 

Exception to Clause 121, Amended.- — By omitting the Words “ Hushand f>r'’ before 
Wife. 

Note A. — The. Alteration in the (Clause consists in the (Emission of t.ht*. Wonls 

Husband or,” as tliey are obviously superfluous, as tlie Soldim* or Sailor is tla^ Person 
l’cdeiTe<l to by the Words to whom tla* Harbour is given/' Nor is it a, sufficient 
Answer to this Objection that, as Experience. aii<l Military Annals have shown. Women 
have sometimes been so hanly and so liold as to perform all t-he ] )uties of a Soldier or 
Sailtir, since, tliough such is a possihh* ('ast% the Law does not ri!cognize Women in its 
Definition for a S^ddicr or Sailor. • 


(^UACTEIi VTT. 

Public Trungc Uliiij. 

Clause 13/>^, Additional. — Whoever, while committing the Offence described in tlie }>re- 
ceding Clause, remains armed with any Wea]»on for shooting, stabbing, or cutting, or makes 
Prejiaration for committing tla^ Offence of rioting by arming himself with any Weapon 
whatever, shall he punished with Iniprisonment of either Descrijitioii foi* a Term which 
may extend to Three Years, or Fine, or both. 

Clause Additional. — Whcicver, knowing that a riotous Assembly has taken iilace, wnid 
being colled upon by the Magistrate or other chief Policte Officer to aid in dispersing tjic 
riotous Assembly, fails to give Ids Aid in su]>]>reHsing tiic Riot, sliall ho jaiuished with 
Fine, which may extend to 500 Ruiiees. 

Exception. — This Provisioti does not extend to Women or Children under sixteen 
Veara of Age, or to any othei* Pemms who are rendered incapable by Age, Disease, or 
infirmity^ 

Otause AjdditionaL — Whoever eliall maim, wound, or kill any Person committing the 
Offences described in the Clauses of this Chapter^ after the riotous Assembly has been 
(263.) 3 H 3 com- 
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Claui^ Additional. — Whoever, having joined ja riotone Aeaembly of Twelve . m aa^ 
Persons, ehalJ by Force prevent the reading of ihe Proclaination for the Biaperaapn 
mich Assembly, in the Manner }»rcscribod by the Code of Prooedm*e, shall be puiuahed 
ImprisouinoTii r>f either Description for }\Ternj which may extend to Five Years, or Fine, 

’ or l)oth. 

(/Janse iXddiiioiial, 5. — ) f any Person, by doing anytljing whereby he commits ah 
Offence under the last preceding (Uause, also coinniits an Offence nnder any Clause of this 
Code, ihe J*unishmeut shall be cumulative. 

IScdo A. — 'The Offence refen ed to in this Claust* being one of an aggravated Nature, and 
consecjucTitly deserving of /I higliei* Degree of Punishment than is awarded to the simple 
Offences contained in (Jlauses \lliK and do, it becomes ex])cdient to class it under a 
separate Head, as it <Iiffeis fi-oni (Uause 12!) an<l I So in the imjiortant Facts of being* 
armed with offensive \^’ea|)<^ns, and from ( Uause 1o2 in the t^jiially material (]!ircurnstwJn.ce 
of C'Ontiniianee iu a. riotous Asseml)lV after a legal Proclamation for its Dispersion. 

Note B.K. " Tlie Principle of this Provision is recognized hy tine English and other 
Penal (.\ules, an(l 1 am not. awai’c licit suffici<‘nt Uroumls lixist for its Omission in the 
present (Jhapter. Of tisi Obligation that (‘xt^ry Subject, is under to aid the ministerial 
Authoriti(\s in the Prixservation of tlu^ ])nbli(‘ Peace there cannot be any Doubt, and it is 
therefore only I'ecpiisib* to s[)e<!ify the (.lasses who from es]>eeial (Uiuses may be considered 
exem])t from the Obligation to suelt < *o-o])cra.tioii. This has been done in the Exemption 
iinme<hat(‘ly following : but it may be noted that, iTi o])position to the English Law, 
(JJerical Persons liave not be«m eon.sidm'ed to bt' j*e1ievt‘d from their Duties iis Citizens, 
while on the othm^ Jjaiid IhtUr JCx I natations and Injunctions to the (Jonservation of the 
Peace will on most Occasions be as etlectual as ]Hn*sona] Exertions to the Attainment of 
the 0})ject to which they are dii'ccted, and at the same UUme be in keeping with thoir 
sacred (.Jailing. 

Note (.), — As on Occasions of rioting (U‘imes of the de(»]H‘st Dye are likely to be com- 
mitted, in <aise a jaiblie Serxant fails eTK*rgetieal]y to jH‘rform his Duty, and Jis such a 
I Vrformanee cannot bit <‘X])eeted from him unless h(‘ leels himsclt‘ to b(' ])i’oteete<1 by the 
Ijhw in such a. Way as (cannot ailmit of (Zavil, am! as some sj)eciti(^ Ait; should be consti- 
tuteil the Limit the Transgression of winch on the Part ol* the Rioters sljou Id justify the 
active Interposition of A ill hority, the reading of the Proehnnatioji to disperse appeal’s to 
be the Measure tlie best ada]»te<i to ini]nvss Rioters with a dni^ Sense i>f tl»e Danger to 
wliich tliey expose themselv(*s ))y illegally continuing M(‘m))ers of a riotous Assembly. 

Note D. — The Proelamatiou to disperse is the main Resource, on which the (Jivil 
Authority has to d(‘]>end, slaa-t ol ju'tual i‘\>rec. To givi* it. Etiiciency, it must be respected ; 
and to insnj’c its l{espt‘<*t it must Ijc g’uar<Ied by the severest IVnaltics, a.n<] the more it is 
respecteil the h^ss Nei^essil y vx ill there he to have recourse to actual Force. 

The ]^reveiit;ion by \Uolenee ot‘ the reailing oi‘ i.hi^ lUocIamation is the most serious 
< Itl’ence immediately (‘Oiuicet/eil witJi th(‘ Subji*et <»f rioting, and, ]>ejng a speciffc Offence, 
should be specili<'.ally pro\ ided for, for though it is punishable l>y (Uause 179 of 
(.lia.pter fX. as an I iiteri*n})tion to 'a ]ail)lie Servant in the DisiUiarge of his public 
Funi^tions, thi* Punishment is oViviously inade^juate. 

( Uiactkj: VIIL 

Clause Ailditional, 1441. — Whoever, being in tmy Office which gives him legal Autho- 
7’ity to kec]) Persons in (.Jorilinemejit, vvJule keeping any Person iu ( V)nfincmeiit who is 
charged with or is eon\ i(U<»<l (»f any (Vimi'or IVl isdenaxanor uses Violence towanls such 
Person, and thereby e.xtorts a. (Confession from sucli Pei*son, or indiiecs, sueli Pei*80ii to 
become an A]>prover against his Will, shall be garnished with Hiijjjde Ijuprisonment far a 
T<^rm which niay extend to Two Years, or Fine, or both. • 

fUaiise Ad<litional. — If any Person, by tioing anything whiu’eby he. com in its an Offence ^ 
under the preceding < Uause, also cojuniits an Olfenee under any other CUause of this Code,* 
the Punishmimt shall b(‘ cumulative. 

Note A.A. — Tlie Violenee wlii(!h Ibrms tJie main Part of the. Offences referred to in this 
Clause would in ordinary Occasions be pnnishabh‘ as an Assault, umler Chapter XVIII. 
The Ciixaini'^tam'eK, however, under wliieh tie* Pors<ins by whom and the Purpose for 
which it is used giv4* it a ilistinet and highly aggravated Character. It is an Offence 
unhappilv too prevalent amongst tlie subordinate Officers to whom the Police Adiuirustra- 
tion is intrusteil, and the Impunity with wliich it is much to be feared they are guilty 
of it renders them h(H‘(lh*ss about its Perpel.ration. When, however, it is recollected tWt 
it leads tt) a (‘om])lete Perversion of Justice, and that it is a Source of the grossest 
InjustiiMi and Detriment to the Properties ami Liberties of liidividuals, before a Kennedy 
can lie applied by supi rior Authority, this Provision will, 1 arn persuaded, be eonsid^^ 
neither uiicalh'd for nor inexpinlient. 

ChfAPTEll IX. 

Of of the laufnl A'tifhorify of Puhllc Servanfa, 4 ■ i 

Clause 171 Amended. — Whoever offei-s any Resistance to the taking into pt 

laimsdif or of any other, under the lawful Authority of any publio Seiwaaitv iWf 



jyy Servants, ^ sudh, aholi be liable for iHudl Reautauce to the whole 

Poniahmenit assignee} to the Offence for which the Person in whose Favour the Kesistanoe 
wu offend wae directed to .be taken into Custody. 

‘ eSause Additional, 172 J. — If any Person, doing anytliiiig whereby he commits uii 
Offence under the preceding amended Clause 171, shall also liavc^ committed an Offence 
under any Clause contained in any otlier Chaj)ifcr of this Codc\ tlui Punishmeni; shall be 
cumulative. 

Clause 173 Amended. — Whoever int(‘iitioiialIy resenes of* attempts to rescue any Person 
from any Custody in which that Person is <[etained under tlu* lawful AuUiurity of any 
rablic Servant, os such, or of any Body of public Servants, as such, shall he liable' fov such 
jftescue or Attempts to rescue to the whole Puuishuient assigned to tlie OilVuci* for wluoli 
the‘ Person in whose Favour the Rescue or Atlcunpl to rescTU' was miele was directed to 
be taken itito Custody. 

Note A. — Tlie AJteratioii in this Clause consists in the Degree of l*uuisliiiJt*nt assigned 
to the Offence wind) is referred to. Tlie Principle on which lla^ Alieratii»ii has 
made is, that it is desirable to ajijHirtion th(‘ Degret* of Punishment to the lleincmsness 
of the Crime. If the M'ords of the Original arc ri'tained, all lnstanc(\s of Resistanee to 
lawful Authority will be ]>laee,d upon tlu‘ sanit‘ Footing. Resistance to Warrant on a 
Charge of Theft and on a. ( Uiargt* of Dacioity will be pimishable in the same Degiee. 
But it is obvious that this wouhl not only be oppn^ssive to tho Individual )>ut it would 
defeat theKiuJs of Justice ; for it wouhl so luippcn that iu ( ’ases of ]>ettv Thtdf the I’linisli- 
ment would exceed that for the t)lfi‘uee itself, wdnl<‘ in heinous ( Jrijia s, it wouhl a<*t as a most 
powerful Excitement to Resistatic<‘ to lawful Autliority, for he.inous ( >trendi*rs,or the Friends 
ajtul Relations of OHeuders of smdr a Staniji, would not have any Hesitation to incur the 
trifling Penalty cotjtained in this original (Clause, }K>Hsessing, as tiuy would, every (Jhaiu'e 
of saving themselves or their Friends, by asuc<!essful Resistanee, iroru tlie Jioavier Penalties 
due to their (Jrime.s. Tf, tlie re fore, the above i )hj tactions to tli(‘ Words of the original 
Clause have any Weight, it will be necessary to jiiakc a similar Alteiation in C/lause 173. 

(Tt^VPTKH X. 

Offeiuu fi af/tdiist PabUo J 

Clause 188^, Adrlitioiuil. — Whoever, in any Stage nf any Judi<‘ia.l Pnieeeding, heing 
bound by an Oath, or by a Sanction tjintaiiiount to aiTOath, to stal.t* the 'rruth, states tliat 
to be true Avhi(‘h he could not possibly know to be trms or states his B(‘li(‘f iu the Timth 
of a Fa(^t which he knows to be lalse, touehing any Point material to the Result ol* siadi 
Proceeding, or in tlie Trutli ol‘ which ii(' <*ouid not possibly lia vt* any Jkdief, is wsaid to 

give false Evidi‘U<!e.*' 

Clause Additional. — Wh oever fra.ialuleiit ly or ibr t hi* Pur])ose of Aiinoyaiici* 

previously abets, i>y Instigation, ( 'oiispiraey, or Aid, tin* Institutnui of any Suit in a. tVmrt 
of Justice, knowing that the Person instituting su<*li Suit has no just, (b'onml to institute 
such Suit, shall bt‘ punished witii ImprisonuKUit eitlier I )( script ion for a Term which 
may extend to One Yeai*, or Fine, or Ixitli. 

(3ause Ad<litiona.|, — Wliot'Ver, ]K*longing to tfa* i^'oiessioti of t.h<‘ Ijuw, commits 

the Ottence described in the last preeeding ('hius(‘, sluill be |mnished Avitli 1 mprisoiiincni 
of either Doseription fnr a Term which may extend to Two Yi^ars, or hdne, or b(»th. 

Clause 206, Aimnded. — Whoewer, t^X(*t‘pt as hereiii’afUn* <‘xeepted, knowrrig that any 
Person has escaped from any Custody in w hich sueli Person was lawfully ilctjuned in 
pursuance of the* Sentence of a. (Join t of Justii'i*, or by- virtin* of a ^\>nmiutation of such 
Sentence, or has returned from lawful Transportation oi- Banishment, the Term of siK.di 
.Transportation or Hanislnncnt not having expinsl, and Punishment of such Person 
not having been remitted, gives .Harbour, Assistance, or Jntelligt'iKH* to sueli Person, v^ith 
the Intention of saving sui^li Person from the legal ConsiMpieiKtes of such Esca]>e or 
Return, slnilJ l>e considered an A<-ce.ssory .aftei- tlu' Fa< f to the (Viint^ or Misdemeanor for 
which the Prisoner eseajiing shall havi^ been Hcntem-ed. 

Clause 206^, Additional. Whoever shall knowdiigly and wilfuJly taialile or aid any 
Person to esca])e from (histody who is iu (Uistody in ])ursna.nee of tin* Sentence of a 
Court of Justice shall, lx* <‘ousid<‘red an Accessory after the Fact to the (Jrime or Misde- 
meanor for which the Prisoner esc^aping shall have been sentenced. 

Clause Additional, 206.b — Whoevia*, being a jaiblie Oflieer, ami having any Person in 
CuBtody in pursuance of tla‘ Sentence of a ( 'oiirt of Justice, shall intentionally and 
voluntarily allow sueli Person to escape, sliall be liabh^ to a Punishment eijiial to that 
to which the Person escaping may liavc» been senteiieed. 

Clause Additional. — Whoever shall demand or slia.il take any Reward from any Indi- 
vidual, umier an Engagement to proiaire the Re.stora.tion of liis stolen Coods to him. sliall 
be litoible to the PunishmeTit t(» wliich the princi])al Felon would have been liable. 

Eaccoption.— ^This Provision will not extend tf> the (Jase in which the taking of the 
Reward shall cause the Apprehension and Convietion of the principal Felon. 

ClatiM Additional.^ — Whoever, having been robbed, shall take back his stolen Pro]iertj% 
or r^be^ve other Compeiui^ion for such Pro]>erty, under an Engagement not to prosecute, 
ot shell do any Act which may lead to a ^asonable Presumption of his having entered 
( 26 $.) 3 H 4 into 




into fm Siigagement^ shall be^liahle to Fine wbibh xnay 63ct<^d id itOO 
shall not lie less than />0 Rupees. ^ 

Clause Additional.— Whoever, under any of the Provisions of this Cdae, shall 
public" Information regarding the Commission of any Crime or Misdemeanor, and WiiilB 
compound with tlie Offender, or shall take any Money or other valuable Tiling, or tl^ 
Promise of any Money or other valuabltt Thing, from him, with the view of tevinghi^ 
from the Penalty of the Law, sliall he liable to Iinjjrisonment which may extend to Three 
Months, and to Fine which may extend to 100 lluptHis. 

Clause Additional. —Whoever directly or indirectly gives or offem to give to any public 
OiKctn- engaged iii the Administration of Justice any Gratification whatever, as defined in 
Chapter VIII. of this Co<le, with the view of influencing him in the Exercise of his 
oflleijil Functions, ‘.shall h<‘ jumished with Jmxa-isoninent of cither Description for a Term 
which may extend to Tliiec Years, or Fine, or both. 

Exception. — This Provision shall not cxttJiul to the Case in which the Giver of the 
Gratification shall cause tlie Appj’chension and Convi<itioii of the Receiver. 


Clause Additional — Whoever shall voluntarily take, or shall administer or cniuse to be 
administered, any illegal Oath, binding the Pci-sou taking it to commit any illegal Act, 
sliall he j)iinislu‘d with Tnijalsonnient of either J)es<*ription which may extend to a Term 
of Seven Years and shall not he lt‘ss than TIuuh* Years. 


Clause Ad<litionul — Wlioever shall voluntarily bind himself, or shall bind any Pei*SOJl, 
or cause him to be bouiul, by a- Saiulion tantamount to iui Oatli, to commit any illegal 
Act, or to omit any Act he is legally bonml to do, shall be jamisheil with Imprisonment of 
either Descrijition which nifty c*xt(*n(l to a Term of Seven Yesirs and shall not be less than 
Three Years. 


Clause A<lditionfil. — WlauiVt^r, under (Jompulsitm, shall bind himself or another Person, 
or shall cause liim i.o he }>onnd, by fin unlawful Oath or Sanction tantamount to an Oath, 
of the Nfiture dcscrihe<l in tht' Two jireceding (Causes, fital shall not reveal the same within 
Ten Days after tlit^ Violence has bet^n removed, shall he punished with linprisoimient 
of either Desitriptiiui which finiy ext(*nd to a Term of Three Yefirs and shall not be less 
than One Year. 


Clause Additional. — Whoever, not being a public Servant in any Department, carries 
any Ttdcen resembling finy Tokt^ii cjirried by jiny jaiblic. Servant in juiy l)epartment, shall 
he punished with Imprisonment of either l)eseription for a Term which may extend to 
Thret; Months, ami Fiiu» which may (‘xtemi to .*>00 Rn])(*es, or both. 

Note A. — 'fhe Purport of this Su])]»h‘iia‘nta] (^hinst* is to delinc Two Sj)ecies of Perjury 
which are not included in the origimd T)eiinition ; for it may often liappen, in the first 
]>lfu*(% ihfit tlu‘ Substfincc of the Stati'inent <lej)osed to by the Witness nniy be true in 
its Tenor, whih* the ( ^ircuinstfinces may be such that it was impfissible for the Witness to 
he jH^rsoiially cogni^^fint of the Ffict. Tn this (Jfise tia* Truth is a mere Incident, while 
the Witness is obviously fis mu(*h ]K*rjured fis if the Facts to which he de))osed had no 
Readity. Moreover, <ni numerous ( )c<tfisions it is necessfiry, wlie.n^ ))res\imptive Evidence 
is jiroducetl, to exfimine 1 ndi viiluals regamling, not the llcjility of certain Facts, but 
regarding tlieir IM 'tcf 'nx the Kxistemfe of such Facts. 

It is trut! that in this case the Testimony is not absolute, but Jis it is material to the 
due Decision of tlie Qii(*stion at issue, and the Falsehood is wilful, and arises from a 
dcliberfite Intention of injuring fin Individual, and of perverting Justice, it (bflbrs in no 
essential Point from absolnte* Perjury fis <lescribcMl in tin* <»riginfil Clause, and should be 
equally liable t«) tlie Pemilties of the, bfiw. 

Note K — There is no Provisi(»ii in this Code for the Offences adverted to in thei^e Two 
Chiuses. They are ]aiiiishfibh.* by other Cfides of Law, and India is certainly not the 
Country where excessive Encouragement shoidd be given to nnftmnded Litigation, for 
tlie Ffunlities to Litigation which exist in this Country, and the Litigiousness which is 
eluiriicteristic of tJie Peo])h‘, render it <lesirfihle that no ('h(*ck should be removed which is 
consonant with the Principles of Jnsti(u% while it is no less a necessary for proper Admi- 
nistration of JitsticMi that the Time of Jiidichil Gflieers should not he engrossed hy frivolous 
and vexatious Complaints. 

If, therefore, the Grounds for adojiting this (Clause hfivc any Weight, tlu*y will a fortiori 
b(' apjdicahh* to iliose Individinils whose professional Education gives them the fullest 
Opportunities of judging what art* find what are not insuflicient Grounds for the Institu- 
tifin of a Suit ; and as the perj^onaJ Interest tif such Persons would naturally lead them to 
tniiisgress the proper Limits, the l^avv must inter]>oso in regard to thorn with a heavier 
Penalty than wliat would he neccssiiry for ihv. (^Vmnnunity. 

Note (\ — It is proposed hy these I''liree (Clauses, tlie first of which is a proposed 
Amemlmenv, aud tlu* other Two sulditional (Clauses, to guard more efficiently agaimt 
the Commission of the Otfeiu^es referred to, by enhancing the Degree of Punishment ; 
for to retain the Punishment jirescribed in tlie Griginal would have the same moral 
Effect as is described in Note A to the amended Clause, 171 of Chapter IX., and if the 
Grounds therein assignefl are sufficiently conclusive to sanction the Adoption of the 
jirofKised Amendment in that t!?haj)ter, their Applicability will be stronger in the preeeni/ 
where the runaway Convict has passed through the Ordeal of a legal Trial, and been 
duly sentenced 
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* Nojbi^ Throe Claiwea relate to Offenoee which are unprovided for by this 

Cod^'am'^the Nature and Tendency of which are identical^ as they all lead to the Protoc- 
tipp 9jf Criminals from the Penalties of the Law, arising from Motives of pocunitvry 
those who, from their Position, and from the Infornuition of wjiicli 
they tire possessed, would otherwise be a most efficient Instrument of ensuring tlieir 
jPunishment. # 

These Offoi^ces are also of such re])eated lU'currence, and present such Obstacles to the 
Conviction of Offenders, that it is much to be feared that, if they are not checked by 
especial Provisions declaratory of their Criminality, they will be exeessively j>ernicious to 
the wliole System of Police. 

To give, however, every Facility to the Conviction of Offenders, an Kxcej:)tion has ‘been 
framed, which it seems expedient to admit on general Grounds. 

It would also bo obviously objectionable to ]>lace tlie Sufferer by Tlic‘ft on the same 
^ Footing as the Offenders adverted to in the Two other Clauses, but it wo\ild be inpially 
so to allow him with Iinjiunity to defeat the Ends of Justice for his own private Tuteresi, 
since if this were to be admitted the whole Maehiiieiy for the Administration 4>f Juslicc* 
would be unnecessary. 

Note E. — Eveiy Means should be adoj^ted for insuring the Purity and Integrity of 
Judicial Officers, and every Attempt lo undermine tlavse iieceasary Qualities, bc'ing an 
Offence against the pulilic intenvsts of the most saered Kind, should be visited with the 
severest Penalties. Nor is it sufficit*ut that the ( Vmduei of One of tin* Pai-tit's imj»licated 
in the Offence should meet with C^mdemnation Of tluMr rartici]>aiion in the Guilt 
there cannot bo any Doubt, ami tliey shoiihl consecjiieTitiy share tlu* Punishment. 

Circumstances, howevi^r, may exist, under wdjicli the Punishment of One Party can only 
be secured hy the Pardon of the other, ami with the view of meeting such a Contirigeticy 
an Exception has heeji annexed to tlie Clause. Justice will thus lie benefited, and the 
Law will have done its Duty in declaring and 2 >unishing the (Viminality of hoth Parties 

Chai»ti:r XT 

Of 0(f\ ncCH rvhtthuj lo the Revenue 

C^lause Additional. Whocwx'r, nol btMug legall^^ authorized to send a liotter or 

Packet free of Postage, iuteiitioiially semis any Letter or Paekt‘t to any Post Otlice witli 
any Signature or Supersci iptioji whereby it is or may be received i‘\emj)t from the Pa;^ - 
meiit of Postage, shall he imnisljed witli Eim' whieli nay exteml to 100 Rupees 

Clause Additional — Wlioevt^r sends or eauses to ))e sent aiy Letter or Packet b^ 

an illegal Post shall be punished with Tmprisoumeni of either Description, which ma> 
extend to Three Months, or Fim‘ nn hicJi may exttmd to 1,000 Ru 2 >ces, or both. 

E\ce2)tion — I'he Provisions of Clause 22.*), ami Clauses 22o^, 1 ainl 2, do not extend 
to the (/ase in whieli any Lettcn* oi Packed is sent by a piivate Messengei* 

C^iiaptj:h XII. 

Offen res rrliiduf/ lo C<nn. 

Clause Additional, 1. — Wlioev^T, knowing an;y C^iin to be counieifeit, ami <lelivwing tin* 
aame to any other TVrson us g(»nuim», has at the same Tiim^ more counterfeit Coin in his 
PoBseBsi4)ii, shall be laniished with Fine which may extend to 100 R-upees, and, in 
addition, to leii Times the Value of the (\>in of wdiicli Buch counterfeit Coin is a 
Counterfeit. 

Clause Additional, 2. -Wlioever sliall commit a Second Ofleiiee of the Nature described 
in Clause 212 within Fifteen Days subsecjueiit to the (Vnnmission of the First Offence 
shall be ]mnished with Fine, wdiiel) may^ extend to 100 Rupees, in adilition to Ten Times 
the Value of the (Viiii of wdiieh sueli counterfeit C\>in is a ( Vainterfeit. 

Clause Additional, — Whoever shall ndtise to reeidve any Coin in satisfaction of jyiy 
Demand, which Coin has been tleclared ly com])etent Authority to be a legal Tender, 
shall be liable to Fine wliicli exteml to 100 Ru 2 >ees. 

(Jhaptkh Xlll. 

^YrifjltfH and Measures, 

Clause Additional, 1. — Whoever jiursues any Trade ret 2 uiring the Use of a Balance, 
Weight, or Measure, and, being dinsded by compt^teiit Authority to proihxce such Balance, 
Weight or Measure, fails to yield Ol>edience to such Order, or offers any^ Hiudranco or 
ObstiTiction to any Person duly autliorize<l to examine such Balance*, Weight, or Measure, 
shall be puniBhod with Im 2 »riHunment of either DescTi 2 >tion which may extend to Onf 
Yoar, or Fine, or both. 

Chapter XIV. 

Public Hcalih, Safety^ or Convenience, 

Olftwe 2j58, Amended — By inserting the Words *‘at Places or’* before ‘^between 
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Clause 
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Clause S60f Amended . — IBy eriaemg tlie Wdrde ^ as wholesome between ^'Bele 4nd 
“any Food."* ■ 

Clause 272^9 AdditionaL*— -Whoever has Charge or Poasession of any Building Iniended 
for the public Convenience, and omits to take such Ordei* with it as he believes to; :bf| 
sufficient to guard against any probable Danger to Human Life or of grievous JSiiir£> 
shall be pimished with Imprisonment ofv either Description for a Term which may extend 
to Six Montlis, or with Fine whicli may extend to 2,000 Rupees, or both. 

Additional Clause. — Whoever, in any public Way or Tlioroughfare of any Town or 
Village, shall bo openly drmik, to the Annoyance of those who pass along that Way or 
Thorougldare, shall pay, for the 1st Offence a Fine of 2 Rupees, for the 2d, 5 Rupees, 
and lo Rupees for every suLsecpient Offence. 

27 * 14 , Additional Clause. — Whoever sets at largo tiny Animal the Enlargement of 
which is attended with pr<ibable Danger to Human Life or bodily Hurt shall be punished , 
as in Clause 273. 

Clause Additional. — Who(‘ver gives Motion to or drives any Vehicle, or rides or 
navigates any Vessel, or does with any poisonous Substance, or with Fire or any com- 
bustible Matter, or with any ex]>losive Substance, or with any Machinery, or with any 
Building which he has a Right to pull <lown and repair, or with any Animal in his 
Possession, any Act so rashly and negligently as to indicate a Want of due Regard of the 
Property of any Person, oi- omits to take what he believes to be sufficient Precaution 
against any probable Danger to such PropeHy, shall be punished with Imprisonment of, 
either Description which may extend to One Month, or Fine which may extend to 500 
Rii}x_'es, or both. 

Clause 2 Go, Amended. — By inserting the Words “gives Motion to or^* after “ who^ 
over.’" 

Clause Additional. — Whoever keei)s or has (Charge of any Building for the Reception 
or Kntertainmeiit of 'JVavellers, and realises to receive or to entertain any Traveller, 
without good and sufficient Cause, shall be ])unLshed with Fine, which may extend to 
100 Rupees. 

Clause Additional. — Whoever in any public Way or Thoroughfare openly and noto- 
riously pursues any Means of Livelihood or performs any Act which is repugnant to 
the Religion, subversive of the Morals, or oppose*! to the Feelings of tlie Public, shall bo 
punished, for the 1st Offence, with a Fine wliich may extend to 50 Ruyiccs, for the 2d, 
to 100 Rupees, and to 200 Rupees for every subsequent Offeucci. 

CirAPTEH XV. 

Of Offences rclathuj to lieligton and Caste, 

Clause 284, Amended. — By inserting the Words “ or wliieb is offensive to his religious 
Feelings ” after “ Loss of C-aste.” 

Clause Additional, 1. — Whoever, with the Intention of wounding the Feelings or in- 
sulting the Religion of any Person, causes any Disturbance in any Chureliyard, Burial 
(f round, or otlier Placti of Sejiuiture, shall be punished Avith Fine which may extend to 
100 Rujiees and shall not be less than 10 Rupees. 

(ylause Additional, 2. — Wlioever omits to take such Order with any Animal in his 
Possession sis he believt's to be sufficient to guartl against tiny ]»robable Offence to the 
religious Feelings of any Person shall bo jninisbe*! with Imprisonment of either Descrip- 
tion whicli may extend to One Month, or Fine, or botk 

ClIAPTEU XVI. 

Of illegal Entrance into and Jiesidence hi the Territories of the East India 

^ Comi}any, 

Chxuse 287, Amended. — By inserting the Words “ or the Subject of any Government of 
Eurojie or of America,” after “ King.” 

Clause 288, Amended. — By inserting the Wonls “or the. Subject of sxny Government 
of Europe or of America ” after “ King.” 

Chinse 285), Amended. — By inserting the Words “or the Subject of any Government 
of Europe or of America after “ King,” 

ClIAlTER XVIII. 

Of Offences affecti ng the Human Body, — Of Rape, 

Exception to Clause 359, Amended. — By inserting the Words “unless the Woman 
sliall have been married without her Consent.” 

Clause 3t59^, Additional. — Whoever in any way aids or abets any Person in a Marriage 
with a Woman without lier fi*ee and intelligent Consent, in consequence of wliich Marr 
i*iage such Person has sexual Intercourse with the Woman, with or without her Qons^^ 
sbfidl be punished with Imprisonment of either Description for a Term which 4 nay extend 
to Fourteen Years and must not be less than Two Years, and shall also be liable to 



Offtruiea a^OAmat Prcj^y. 

' " • CJtetoe* — ^No Woman committing any of the OfTences described in Clauses 

S<S8 to '874 .and Clauses 383 to 440 of this Chapter shall be liable to Punishment for such 
Offeilce, if the Offence shall have been committed by her while in company with or by 
the Instigation and Coercion of her Husband. ^ 

Clause 393 amended and added to. — lltli. By falsely pretending to be possessed of any 
Faculty, real or imaginary. 

12tk By falsely pretending to be possessed of supernatural Powers. 

Illustrations. 

(n) . A pretends to be a Wizard or Witch, — A cheats by Personation. , 

(o) , A pretends to be able to avert Hail, or to cause llaiii to fUl. — A cheats by Per- 
sonation. 

(|)). A pretends to the Science of discovering stolen Goods. — A cheats by Personation. 

Chaptku XX. 

0/ Ofreiires rehdhig to Docurueuts, 

Clause 453^, Additional. — Whoever, being a public Servant in any Department, and 
being as such intrusted with the kec]>iug of any Account, fraudulently attempts to 
destroy or to deface or fraudulently seiiretes any Document, shall be punished with 
Imprisonment of either Description for a Term which may exten<l to Two Years, or 
Fine, or both. 

Clause Additional.— Whoever, Ixnng intrusted with the Preparation or the kee})iiig 
of any Docunumt re(|uired by u-ny jnililie Dc])artment, sliall refuse to ]>re])are such Docu- 
ment, or to produce it for tin? InsjK^ction of any P(?rHon (*oncenif?d, or desii'ous of 
examining it, or of any Person competent to r<?qnire the Preparation and Production 
of such Document, shall be liable to Fine which may extend to 200 Ruj^ecs and shall 
not be less than 50 lUipees. 

(hiAPTiiU XXTII. 

Of fli(! criminal Breach of Contracts of Service. 

Clause 463Jf, Achlitional, 1. — Wlioever, being bound by a lawful Contract to perform 
|)ersonal Servic?e, illegally omits to ])erfoi’m it, or performs it in a careless and negligent 
Manner, intending or knowing it to be likely that such illegal Omission, or careless and 
negligent Perform an <*e, will causi? 1 n jury to some Party, shall be ]>uiiislied with Imprison- 
ment of eitlier Descri])tion for a Term wliich may extend to One Month, or Fine which 
may extend to 1 00 Rupees, or both. 

Exception Additional to (dause -1(>3J. - This Provision shall not extend to the Case in 
which the Terms of the (Auitract have not been ])erfonned l>y the oj)])osite Party. 

Illustration (a). — A contra.<;ts to serve Z as a Khi<lmutgar. Z refuses to i)ay liis Wages 
after they are due. A runs away. He has committed no OfTence. 

Illustration (li.) — A eontracds to serve Z a*s a private *Servant. Z lu^ats A. A runs 
away. Good Treatment }»eirig an implied Term of Contract, and not having been per- 
formed by Z, A commits no OfftMice by running away. 

Exception Additional to Clause 403.- -This Provision shall not extend to the Case in 
which the Terms of t lu^ (.^>ntraet have* not beiui ]>erformed by the opposite Party. 

Exception A<l<litioiial to (Clause 4(>4. — ddie same lis to Clause 4()3. 

Exception Ut (dausc 465, Additional. - -The? same as to Clause 463. 

Chai’Ter XXIV. 

Of Offences rcAatlnij to Marriarje. 

Clause Additional. — Every Man who induces any Woman under Sixteen Years of A^e 
to marry him, without tlie CVmsent of her Father, or il lier Father be dead without the 
Consent other Guardian, or if there be no Guardian, without the Consent of her Mother, 
shall be punished with Iinjudsoiiineiit for a Term which may extend to Three Years, and 
shall also be liable to Fine. 

Clause Additional, 2. — Every Woman who induces any Man undi?r Sixteen Years of 
Age to marry her without tlu' (.^)nsent of his Father, or if his Father be de^d without 
the Consent of his Guardian, or if there i»e no Guardian, without Hui (Vmseiit of liis 
Mother, shall be j>uiiislied with sim]>le Imprisonment for a Term which may extend to 
Three Years, and shall also be liable to Fine. 

CiiArTKB XX VII. 

Offences (ujainsi the Law of Nations. 

Clause 1.— Whoever prosecutes in a Court of Civil Law or cituses and solicits tlie Issue' 
from any such Court of a Process against any King or independent Ruler of any Country 
in Atnity with the British Ooveniment, and whoever executes any such Process, and dis- 
tnliHB tne Goods of any such King or Ruler, commits an Oftence against the Law of 
Nations*. 
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iU^Whoever ptoMmimhi a Ocmkt of GMk iiaw or iollMiirtiia fasue 

from amr.aadbL Court of a ProcosB ai^amst tlie Ambaamdor of any King 
Ruler of, any Country, whether at J&imity or in Amity with the British Qoveiminen^.and 
whoever executes any such Process, and distrains tlie Goods of any such Ambas^udttr, 
OommitB an CHFence against the Law of Nations. 

Clause 3. — Whoever prosecutes in a^CJourt of Civil Law- or causes and solicits the lame 
from any such Court of a Procc'ss against the Servants and Retainers of any Ring or 
Ruler, or of the Ambassador of any King Or Ruler, wliose Names may have been duly 
registered in the Office of the Political Secretary to Government, and whoever executes 
any such Process, and distrains the Goods of any sucth Servants and Retainers of any 
King or Ruler, or of the Ambassador of any King or Ruler, commits an Offence against 
the Law of Nations. 

Clause 4. — Whoever commits tlie Offence described in f^lause 1. shall be liable to Fine 
which may extend to ^,000 lluiiecs, and also to Imprisonment which miiy extend to 
Six Months. 

Clause 5. — Whoever commits the Offence described in Clause 2. shall be liable to Fine 
whicli may extend to 1 ,000 Riipees. 

(clause 6, — Wliocver commits tlie Offence dcfine<l in Clause 3. shall be liable to Fine 
which may c'xtcnd to 1 00 Rupees. 

I have, &c. 

(Signed) C. W. Fagan, 

Acting Magistrate. 


W. P. Masson Esq. to 11. B. Harrington Esq. 

(No. 342.) 

Sir, Zillah Banda, 20tli December 1838. 

As j*equire<l by your Circular Letter, No. 383 of Date th(‘ 24th Maircli last, I have the 
Honour to forward my Remarks on ilie Points wdiieh, on a IVrusal of the proposed Penal 
Cotie, S(*emed to nu' to require Amendment. First, the Punishment allowed by the Code 
for the Offence treated of in Clause 332, ('hapter XVTJL, the wrongful restraining a 
Person, as exemplified in Illustratitm (\, aj)pearH to in<' inadequate*; it ought, in my 
Opinion, tej Is' in the Power of the Magistrate to award a Itmger Imprisonment than One 
Month, witli Eight Days more in the event of the Fine not being ])aid. Again, in 
Chapter XIX., which treats of Ofietiees against Property, the J)u ration of the Term of 
Imprisonment, the only Puuislnuent exc’epting Fine alh>we<l by tlie (\)de iii OfiVmces of 
this Nature, is, in my Opinion, too limited in alinosi every ('‘ase, exee])ting that of Dacoity. 
Not that it is probable it would b<‘ often requisite to award a more severe Punishment 
tluiu tliat allowtsl by tlie Code ; still Instancies may occur in wliii*li, from the notoriously 
bad Character of the Ofiender, or oilier ( ^ircumstaniH*s, it might lie for the Interest of 
Society that a more severe Punishment ma y be a warded than, if the (V)de beeoiucvs Law, it 
will be possible to award. This Remark 1 would apply particularly to the Punishment for 
till* (*riminal Misfvpjiropriation of Projieriy not in ]>ossessioti, knowing that such Pro- 
perty was in possession of a dc‘Ci*ased Person at tlie of his Dis‘ease, as stated in Clause 

385, and exemplified in the Illustration ; and to that for eriininal Breach of Trust, stated 
at length in (^lanse 38(>, ami the Otien<s‘ exemplified in llluslratiou (A). In both these 
Cases the Temptation to commit the Ch*ime is great, and the ( dianees of Discovery slight, 
which of themselves form a sufficient (^uise for iwardiiig, or at least, empowering the 
Judge to award, a Punislmumt more seven* than tJu* Ofienc*t*, siujjily considered, would 
seem to c^all for, but which might serve to count erjioise in the Mind of tlie Person disposed 
to the Ofienec* the Inducement held forth by tJie Facility of eonirnitting it, and the slight 
Risk of Discovery attending the Coininission of it. 1 do not take into consideration the 
gT'eater moral Guilt of tlie JVrson who c*onimits eith(*r of these* ( ’rimes, vf^ien coinjiared 
witli that of him who steals from or robs a Person to wdiom lie is in no ways bound; but 
it ouglit to be considered tliat tlu* Sufierers by either of these Crimes would genendly be 
the* weak, tlie defenceless, and the friendless, whom and their Intei'(*st it is especially 
the Pi<)vinc*e of tlie Laws to jirotect, and whose Oppressors or Plunderers those intrusted 
with the Ex(*eution of the Laws ought to be empowered to jiunisli with exemplary Seve- 
rity. As recpiired by the (\nirt, 1 have ncitieed thi^ l^)ints in the (^ode which appear to 
me to require Amendment ; althougli, liad 1 not been so required, I sliould have felt 
Diffidence in <loiug so. 

1 have, &c. 

(Signed) W. P. Massok, Officiating Magistrate. 


E. W. C. Monckton Esq. to H. B. Harrington Esq. 

Sir, 

WlilhK submitting my Remarks on the Penal Code, I think it right to state my Reasons 
for sending in my Observations, apjiarently uncalled for. Tlie Matter stands thus: I 
received a Copy of the Code w hile Officiating Magistrate of Futtohpoor, and it was not 
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iill 1 bad <'MdbeQi!i itotoB studying it^ . that l-wvailed myseff of Leave of Absence on 

Oertifioate j and being nnwilling ibat the Labour I then took should be lost, I 
Avail my fldf of the present Opportunity to submit a fevr brief Comments, although the 
Ftet of my being no longer officiating as Magistrate would, from the CircumsUiiice that 
those Functionaries alone were called upon to give their Opinions, render roy doing so 
apparently intrusive. ^ 

I have, &c. 

• (Signed) E. W . C. Monckton. 

General Ohskrvations on the Penal Codk 

• 

1st. I have great Hesitation in preferring the following Kemarks, since it appears to 
me that the Law Coiniiiissioners have, in legislatitig for India, overlooked suuki most 
important Circumstances, whieli may, in reality, have oeeiif»ied their most minute Atten- 
tion, and thus ea\ise the Substance of what 1 should say to tall to the Gnmiid. 

2d. The Peojde of India., witliout doubt, possess Ptruiiarities to be found in no oUita- 
JfCingdom in the World. Unlike Pluri»}>eaus, they consist of Races differing from oiu^ 
another even in the various Proviriees of India itself, as much as is conceivably possible. 
Whether the vast Extent of (kamtry, or any other Reasons, nuiy be assigned for the 
Jlissimilarity, is iiot the Objec^t of tbe ])resent Iiujuiry. Suttice it to km>w, that as much 
Distinetioii exists between the varied Po]>ulaUon as bt‘twe(*n an Euro]>ean and a ISJew 
Zealander. To make One CUale to suit Millions of Peo}>lo differing in Religion, Language, 
Customs and Manners, aii<l Education, cHiciently and (Completely, I am willing to allow 
is a Work of serious Difficulty ; but as such is the Determination id* tlu‘ G<»verument, it 
is now only a MatbT for Consideration how thesse Diliiculties can be overcome, and the 
prc')per Remedies skilfully ap])lied. 

3d; But notwithstanding the iiil rinsic Peculiarities and Diflcrcncx^s of tin* Natives of 
India, there are some Iknuts in which tlnur C-haraiderist.ics ap]K‘ar to coirnudi!. Of thest* 
the most remarkable an' tlu*ir cxcc'ssive Fondness for Litigation, sliown by their numerous 
petty Quarrels atid Dispute's, and their Endeavours, in const'cpience, to ruin one am»ther 
through the Medium of the varnms (Joujits. The (Criminal (Vmrts, of all others, an* the 
principal Scene of Action. Th«' Ri;asoji for this will ivfpiin*. fnrtlier Considcratioti. Add 
to their litigious Propensities tlu'ir W(dl-known (-haraider for Deceit and Lying of every 
Species, ami without going further sufHeit.'ut Matt(;r will be found on which alone an 
experietu^ed Jududal OlfuJcr will be able to judge wluit the general Working of the 
Code is likely to be. 

4th. There*, is, howevt'r, One Cla-ss of Native's whom, I think, ought must particularly 
to be considered iii forming a Codi* of (Viminal Laws : it consists of that Class wdUamt 
il^hieli hardly any ('ase can bi* conductt'.d in a Court of JustiiH*. T allude to tlu* Native 
Plead('rsand Mooktc<*ars generally. IIk'sc arc, in Niru' Cases out of T<'n, tJic Fomenters of 
Quarrels and the Pervorters of tlie Ends of dusticn*. It is this Class alone that know 
anything (jf the J^aws ; they are l(M)ked n])on by the Natives as tliei?* only Resource to 
escape Punisliment or to carry on a ( kairse of Litigalloii to g!*a.l ify Ma]i(*e and R(^v(*ng(*, 
which tlieil' Tgnorancj^ of (he Law and gtUK^ral Want of Ability prevent tJieir bc'dng abk* to 
do th( 3 iuseiv(^.s. It is this Class of People wlio gt't up false Pleadings, false Wil.nesses, 
forged Docaiinents, &c. &c. ; but so artfully do they managt', tJiat should DeU'ction ari.s(* 
their Employers are pimislied, whik' they escaj>e ; wli(^r(*as it is they only in almost every 
Ciise tliat deserve to be punished. It is this Body of IMookti'i'ars and Pk'adiTs that 
induce their Em])]oyers to api»eal from just l)ecisi<»ns, ami thus ruin tliem by bolding out 
faDe Hopes of Sueei'ss never to ])e realized, while lln'y themselvi's eat tlui Fat of the Laud. 
They are, in short, in cxt(*ri(u-, ])olislKMl and fasc'iiiating, but their Woi ks an' tlic Paths to 
Misery and Ruin; ami in Legislation (.heir Power and Inlluemu* with (ht* Native Po]»ul.‘i- 
tion ought most ])articularly to be eon;>id(*n*d. Imk'ed, the gn*at(*Mt Ik'in'tit that could be 
eonfernki on India wotdd be, to have a (^)de so written tiiat iliest* J*ica.d('rs c(Mdd takt'^the 
least possible Adva.!d.jige of tlie Wording of it, and ])e unable to aggravate m* lessen dowix 
a Crime, as suited their diabolkad Pauls. 

5th. 1 am unwilling, as regards this partitadar Subj<‘ct, to say mon^ c(»nc(*rning tlie 
liiirrious Pro])ensiti(*H (^f the Natives, their Deceit, and tlu*. vik' Qualitic's of their Pk*aders ; 
ami I hav(^ only hen*, mentioned them to endeavour to show how exce<*.dingly easy it 
would be for a Class of P(' 0 ])le s<» disposed to avail themselves of many Parts of the ( kak^ 
for the Purpose of grai-ifying Ih'veuge. liow easy for them, for instamie, to ])ut on 

the W(irds “ done in good Faith ” their own (^mstnictiun ! How easy to gt*t up a Case of 
Intimidation, or ‘‘Show of a Fault!’' (See CUause 341?) Ilow easy to impli(jate anothi'i* 
in a Case of “wrongful Restniini/'&c., Ac. 1 1 might here, qimte m'arly Half the Ck)de, but 
as this would not b(i consisttiiit with my present Object, 1 shall in my Rtunarks on cadi 
Chapter point out what (Clauses are apparently, for this, or other Reasons, objcctionahk'. 

6th, Evoiy Code that is iiitemkd to be practically usefiil ought to be made as much prac 
ticaUy applicable to Circumstances as* jiossible. Thus, instead of allowing a Magistrate to 
waste a Day in. considering Tinder whieli Head of the Co<le a Crime lies and in 

oaiciiiating the Punishmeiit, as many of these doubtful Cases as jKissible ought to be c(j1- 
leoted together, in the Shape of Illastrations, as Guides. There can be no Doubt that, an 
Illu^ttration is practically the Law, whatever the Lriw itself may say ; and whatever 
(263.) \ 3 13 ' doubtful 



'■'it, 

^ouMfii! k uplidd 'USm Msamixt 

La'# tin the Legifi^ature otdfoc U otharvrkie ; aoid for this Beaa^n 1 am 
the Illustrations, however ctyj^om, that already form a Bart of the Code, are by ito mmcis 
jmmerous enough. There is One Way, and that only, by which this can be remediedU • 
is by supplying a greater Number of Illustrations ; and the bast practical Meth<Ml< of 
accjornplishiTig this would be, for the Nizamut Adawlut to be called upon to fumq^ % 
Number of Cases that have actually talcen place, substituting the Letters A and B for tike 
Names of the various Peof)le. The Law Commissioners would distribute these Cailds 
under their proper Heads. .There would be this especial Advantage attending this Course } 
namely, that the Cases having already occurred, there is a great Reason to suppose that 
they may occur again ; whereas, the Cases laid down in the Code being iictitious, inaxiy 
may n<?ver have oinnirred in India at all, and may bo sucli, from their very improbable 
Nature, as never will occur. Wldle on tliis Subject, 1 would beg to suggest tliat, as m 
translating, the Letters A and B woiihl not be very intelligible to the Natives, the Words* 
Ryott, Zemindar, &<*., &(\, familiar not only to the Natives but also to the particular Kind 
of Case likely tf) occur, and given in tlie Code as an Illustration, should bo substituted for 
them. An Knlargement of the rilustratioiis would render endless References to the Supe* 
rior Courts needh\ss. Should the Illustrations, liowever, thus become too bulky, a separate 
Volume could csasily be made, thus reducing the original Code to the Size of a Paimphleti 
and k(‘(*piiig tlie Illustrations as a mere Book of lieforence cm doubtful Points. There is 
Out" furtlua* ( ^"mshleratiou 1 would beg with Diiridencc, as opposed to the Sentiments of 
tli(‘ Law (JominissioiierK, to urge : it is tlu^ Question of the Pro})riety of giving the Natives 
a Tra-nslaiion of the* Illustrations cjf the C-o<Ie. By all means let them have their Law— 
give tliem a Translaticm of the (^»dc — bni nothing else. The Illustrations, I am convinced, 
will ordy be a. mighty 'Fool in tlie Hands of the Pleaders to j)ervert Justice ; and it is this 
(^lass ahme who will know what is l^aw ami what is imt. It is surely sufficient for the 
Kmis of .Fustltjc that the Judge^s simuhl be made ac^quainted with the intricate Meanings 
of the Tc‘xt and the A]>portjoniiiejit of Punishment, while the People will know that if 
they (u)inmii sucli and sudi (Vimes they will he punished. It is of little Matter to them, 
when found Cuilty, wliieli Head of the Co<le Uiey are to bci punished under, or whether 
Half the Pimishmeiit is to be aeeemling to One Chapter and Half acicording to another. 
Though this Pitice <jf Information is of infinite lm]M>rtance to tlie Judge in awarding 
Jmlgment, I do n<it im*.a,ii to say that it might not be 'more naf i ^factory to the Criminal^ 
siqjposiiig him i.o be Lawyer enough to know anything about it. I merely suggest that 
while it might be rendere<l tlie Mtians of ]>erverting, it is extremely doubtful whether it 
would ever be found useful in aiding the Kmls of Justice. 

7th. In eommenting on the (\)de now' before mt*, a serious Difficulty occurs in the Want 
of the new Code of ProiJisliirc' ; for what may now seem clear and feasible, might, if it were 
iK'eessar^' to c^arry it into Kxtvaition in any ])ariit*ular Way, apfiear to be confused, pei^ 
plc'xing, and impossihic. It is, tlierefbre, not at all unlikely that many Parts may now be 
jiassed ovci* by im' and others without a Tbunark, that wonhl, on Inspection of the Code 
of Pnu^edure, re(piirc, (Jomment, 

*Sth. In several C!lauses (see Clause lOfi) it is staied tliat the Imprisonment shall extpnd 
to a Twelfth, v^"e., Part of the longest Term (»f Iiiqirisonnic^nt ]>rovided for the Offence, 
Avhatc'ver that Tta*m may be. Now it is a elear Waste of Time to a Magistrate or Judge to 
searcli out for this. That it is easy to be done, I admit ; but to do tliis at once by stating 
the Perioil of Imprisonment, appears the lK‘tter Ckmrse ; for what does it signify to the 
Magistrate to know that the Law Commissioners think that the Twelfth Pari of a par- 
ticailar Term is to be awarded in such a (y^ist*? All that t:oncerns him is to award the 
Term ]nit down, h*.t Rt^a-sons for fixing sucli Term in the Coilc^ b(i wliat they may. 

Dill. Wl)e,t-lu*r it b(! the intention of the l^aw Commissioners to burnish an Index I know 
not ; but I c'onceive iliat such is indisjuiusably necessary. It miglit be prac^ticable to 
make the Code itself a sort of Index, a^’ningiMl with tlie Crime first instead of the Word 
whoever.,” Thus ‘‘ Voluntary culpable Homicide is the doing any Act, or omitting 
to do what ilie Law renders binding, with the Knowledge,^’ &c. (Sckj Clause 294.) 
This Arrangement, though not niaile alphabetically, would still aid the Rye materially 
in seanliing for any ]iartieular C.Vinu*, and 1 tJiiiik would help to abbreviate many 
Passage's. ^ 

loth. Connected with the above, tlit^re is one more* Point of some Importance to be un- 
ilerstood. 1 beg to refer to (^liaptc*r Rigliteon, Pages 81 and 89, where it will be observed 
that the Reader is referred iwitte to Clause 297 for an Plxplauation of the Definition of 
gravti Provocation.” I beg tfi suggest that c'vi*ry tech n lad Phrase whatsoever, or 
Phrase that in any Way rec^uirgs Explanation, be marked either by being printed in 
ltarn*s or by inveHed (^lmmas, and that in the Margin ojiposite to it the Number of the 
ejcplauatory Clau*se be marked ; by tins Arrangement a Doubt can be cleared in an In- 
stant by iiai Mediate Reffirence. I would also suggest that all Explanations of peculiar 
Phrases, although compreliended in the Body of the Work, be also placed in the Cliapter 
of “ General Explanations,” and an alphabeticiil AjTangement would hero perhaps be the 
most practically useful. . , 

1th. As there are many Crimes that arise out cjf Principles of Honour, and others 
wiiere a high Sense cjf Honour prevents Parties taking Advantage of the Law, but, oh thge 
contrary, induces them to take it into their own Hands, the Legislature shoi4(d make 
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mA&immr bo to fom Laws tbat Hono\ir 
woidd iioi !&^ l>y BBoWng B^^dreBs from thamw 1 beg^ therefore, to propose tliat, 

dietimst from the preaent Headings, there be another especially made for Offences where 
Honoirr, ti^y or even falsely so calitJKl, be legislated for. My Reasons for urging this, 
and the Principles on which I think it may, in some Otises, be successful, will be given 
to my Remarks on the Chapters where Honour appears involved (sec my Remarks on 
Chapter XXIV., Note 2.) . # ^ ^ 

•X2th. One of the greatest Difficulties that Judicial Officers in India are involved, is the 
Determination of wliat Kind of Evidence, and what Quantity of it, shall be sufficient to 
punish on. Now where circumstantial Evidence was gooil, and tliere was only On^ 
Witness, common Sense would often suggest to an Officer that the T*arty ought to be 

i mnished, though the Want of a second legal Witness would perhaps as fretjuenily iiufuce 
dm to releiise. 1 would suggest tlmt under the Head of Perjury, for iiiAiance, numerous 
Illustrations bo given, showing what, in the Ojiiiiion of the Law CominissiomTs, is ttuf-- 
jwient Proof to convict upon, otlierwiso Conviction under the present System will be, in 
many, I may say most Cases, next to impossible, and thus tlie whole Chapter that tnisits 
on false Evidence and the Efforts of tlie Law (.^mnnissi oners wdJl l>e fruitless. By the 
Mahomodan Law, Confession, I believe, is tlie only Evidence allowed on which to convict 
a Man of Perjury. 1 cannot, however, see, let tlie Law be of what Country it may, why 
a Number of Probabilities, sufficMeiit to satisfy a Ju<lge’s MimI as to the (luilt or other- 
wise of a Party in one (^ase, should not be sufficient in another, aiul why Perjury, tlu‘ 
most detestable of all (Crimes, shouhl abovti all others be sheltered by the Difficulties 
thrown in the Way of Conviction by tin' Law, and that the very J^aw that ought to be 
employed in bringing it to Light and piniishiug it. It is thus many Cases are at present 
left in Obscurity, merely from One Officer’s not acce])ting as legal Proof what is manifestly 
clear to another to be sucli ; and this Difficulty woiiJcl in a great Measure be overcome 
by copious Illustrations, showing the smallest possible Amouiit of Proof of various Kinds 
on wldch the Law (.Vuiiinissiotjcn’s would convict, instca<l of leaving Tilings as they are, 
not to the Decision of a Jury, but the Ipse dixit of each Judi(;ial (illlcer through whos(‘ 
Hands the Case may hajipeu to ]»aH.s. 


ChiAPTKR II. 

Clause 43. — The meaning of the Words hoih of Asiatic, Birth and of Asiatic 

Blood" is doubtful ; may the Pitsou be of Asiatic Blood and nut ol* Jiirth, oi* vice versa, 
or must he be neither of Asiatic l^lood or Birth i This last appears to me to be tlie Seiisci 
meant, and if it be s<t, T tliink the Wonling slnaild 1 k‘ alteriMl. 

Clause 44. — The same Beniark a]»plies here as in ( Mause 1-3. 

Clause 52. The IVrm sliall ii(»t exceed One Fourth of the Term of 1 ruprisonment 
** wliieli is the Maximum, cVe/' Here the Words Fourth <>/' /Ac 7Vr>/^ ” are not 

explicit ; it would be e<|ually shorf to stat<i tluj Term at on<‘<‘, iiistt'ad of j)ntting ‘‘ One 
FirniiJif and tlius save the Waste uf Time in relertaiee to ascertain what Time the Ouc 
Fourth** of the Term was. This Jlemark a 2 »plies tliioughout the Code. 

CllAl’TKH III. 

Clause 62. — It is hardly necessary to ]H)int out liow liable llJustratiou (!>) would be to 
Abuse by tlie Native Police. The “gootl Faith would be a sjdendid Plea for seizing 
whom tliey pleased ; and in short., if in i^aw “good Faith ’’ be madi‘ a. good Plea., which 
here it most certainly is, where is the Lino to be drawn? This good Faitli ” had in- 
finitely better be left to the Judge s Jutlgmeiit, than, by l)t*ing jait dowui a,K Law, he nuuh* 
to serve as a Pretext for false lMea<ling. 

Clause (if.— T think Chihlivn from Five to Seven Years of Age are just as ch\ar- 
headed and rpiick as tlmse of a iiiucli greater Age in England, (^outl any good Means i)f 
punisliing (.3nldren be <levised without the < ton tain in a ting Influenct‘ of a (Jaol, 1 wt^pld 
suggest tliat tlu* \VoT*d Seven be altered to Five. 

Clause 65. — The Age of Twelve, I fear, is a precarious Standard ; and indeed Age is so 
uncertain in India, tliat hanllyOne J^erson out of IVn knows his own Age. It liad much 
better be taken for grantcMl that all (r'hildren between Seven and Twelve are of mature 
Understandings, tlian to allow tin* contrary Plen, to be urged in any C/ase of Delinquency. 
I never knew or lieard of a (.^ase in wliicli (Children of that Age in Inclia were not per- 
fectly conscious of what tli(*y were about ; aiul when a Person is a Fool, no Age can he 
a Standard. 

Clause 67. — This Clause wdll almost invariably bo made a IMea by People accused of 
heavy Charges. 

Clause (is.— Tlie same Remark as above ajiplies here with Tonfohl more Force. How 
easy for a Man to prove by Jiis own Servants that he eat something of an intoxicating 
Nature, not being aware of the Effects, and while drunk committed Murder, &c. ? 

Clause 70. — How is the free and intelligent Consent" to lie proved, the Fa/t'iy helmj 
dead t The Offender has only to plead good Faitii and gets off* ; and this Law in tlie 
present State of Indian Quackery, I regard as anything but safe, to say nothing of its 
ekcesBive Liability to Abuse by the Natives in getting rid of their Enemies. 
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b66xi ontltted ; for where is we Line to be drewn betwew e* Peieon csateiro iwtt^i^hlw^s 
Zenana and a Pindaree ; an4 indeed, between a Htindred Cases always daity liwl^ ' to 
occur amoncx the Natives ? This Illustration would be an effectual Plea in such Cfeua^ for 
escaping Punishment. Would an Englishman be justified in stabbing "his Wife <or 
Daughter to prevent a supposed Dishonour ? I fear not. Why then should a Line be 
drawn between a Native and an Englisliman ? Illustration (d) is liable to much Abuse.' 

Clause 7()»— This Clause a])pearH to be Legislation for Intentions and not for Facts 5 ahd 
this ap]>earH to be very often the ([^ase throughout the Code. All such Law must, in its 
Operations, be doubtful in the Extreme, and liable to excessive Abuse. Tliere can be no 
Doubt that of this Sectif>ri, Clauses First, Secoinl, and Sixth, will be abused for a Thousand 
bad^Purj^oses by the Natives. 

Clause 77. — The Words avy Harm*' other than Death, extend, of course, to Maiming; 
and if so, this Clause may be siibjectetl to niucli Abuse, and doubtless will be. ‘ 

Clause 78. — This is lia>»le to extensive Abuse. 

Clause 7J). — Tliis Clause, imdei- the Head of Mischief by Fire, on Places used as a 
hvmaii Dwaltiny, seemingly excludes 'J'ents, Buildings, Cranaries, Store Houses, Store 
Boats, &c., not us(h 1 as himuin D tvelllng, Why should not a Man have a Right of private 
Defence, when aiiy of these la-st are wantonly set fire to ? It is true that Provision is 
made for such in ( Uause 80 ; but in general these Places are attached to human Dwellings, 
and wli(*re is the Line to Ije drawji ? It might be as well to give some Illustrations of 
what Circuiustances are to cause Apprt^hension of grievous Hurt or Death. It is clear 
that a Wonuiu and a Man would infer dillerently from the same Things, and that all Men 
somewhat differ. Wliere, then, is the I/me to be drawn, and how is extensive Abuse to 
be prohibiteil ? 

C'hMise 80 is liable to all Sorts of Abuse, such as horrid Mutilations, &c. How easy 
it wouhl be to i‘onstrue a most triv ial 1'hiiig, the least susjiicious, into an Attempt to 
eomniit and then take and mutilate the Party I 

(danse 81.— And when does the Danger commence? Is this also to bo a Matter of 
0[)inion ? Is it to <le]»end on Suspicion that an Attemjit is about to be committed before 
it actually oetair ? If so, where is the Line to be dra-wn ? How many Acts of Violence 
might thus he })erpetraiiMl under tlie ShadoAv of having acted on good Faith believing 
Again, the* Kiglit of Defence is to last till the Projjerty lias been recovered.’^ Thus it 
might last for Twenty Years ; but J imagine this is far from the Intention of the 
J^aw (^Commissioners. T think, to prevent Error, this Hentenee should be more explicitly’ 
woT'ded. 

(dause 8?1. — This (danse is liable in Imlia to great Abuse. 

Clause 8 k — This Cdaus(‘ is still more. ol»je(*tirnml)le than the former. It is a direct Per- 
mission for a. Man, on the Plea of acting on good Faith, to commit every Species of 
Viohaice, and requin^s no further (VmuneTit. T eaii scarcely imagine a (ydise that a good 
Native Ph^ader (tould not c^ontinue to twdst so as to bring the Act in some Measure under 
some of ilie mitigating tdauses of this (.dia])ter. It is an am]>le Field for a Rogue to 
escape, and a Villain to commit Violence with Imjainity ; and thus is objectionable as 
])ra(?tieal Law. No Judicial Officer can now doubt Tiiuch about what is done in good 
Faith, and what is not, if Things are only left as tliey are ; but the Matter will bo vastly 
different wlien tbe Offender (quotes Law to back him, and thus makes good Faith a good 
Plea ; and the Judicial Officer is thus obliged to ])ay some Respect to wliat would nt^ver 
have cost him a Moment’s Thought before. I eaiiuot s(‘e, moreover, that by making such 
Pleas Law, that the Ends of Justice an' at all mon^ attained, or that a single iuuocent 
Man would be more likely, under the present Syste)u, to be ])uuislied. 


CUAI»TBK lY 

(jlanse 87. — The Illustration to this CUausc' affords a Pj*ecedeJit lialJe to Abuse. A ili 
any similar (/ase has only to say that '‘Ac believed** in onler to get off. 

flause PO. — 'I'Ih^ F;u*t of a Brilx^ being given, ratlier aggravates than diminishes the 
(/rimi', as mentioned in Clause 88 ; uotwithstaiiding which tlje Punishment is less by One 
Fourth what it wouhl be under that Clause. 

ClaiLse Pk-“ The Objection to lixiiigTen or any otlier Numbiir bore appears to be, that 
tlie first Instigator might only urge on Five or Six People, and the Result be that a Mob 
of Fanatics might be collected ; and surely, in such a (-ase, whatever iniglit liave been the 
Instigator’s Intejit, he wouhl be equally ch^erving of Punishment as if lie had instigated 
Ten ; and 1 therefore think that Precision for such a Oise should be made in the Code, 
if the Number Ten is retaiiuxl in this (/lause. Illustration (!>) is of a veT*y improbable 
N'alure, and thereibre, as an Illustratirm, objectionable. All Exiuuples should be such as 
liav^e occurred, or are liable to occur. These are beyond doiil >t Precedents, aiid as such are 
Law just as much i\s the (Jode itself. Illustrations ought, therefore, to be very numerous 
and made to embrace every ])ossible (lose ; and when the Decision of a Case may depeaid 
on doubtful Evidence, they shoidd be so written as to show exixctly what Degree of Byi-, 
denoo i.s, in the Opinion of tlie Law Commissioners, sufficient to convict upon ; othdlfUe 
t^ie Clause will biben include many doubtful Cases not in Hie lUustratibn^ and 

to 



Opinion : Onte Officer thinking that it eotnee -within 
4 {ieKWdW-Ciwuie and hia dupcfrior differing from him. Numeroos Examples, though even 
not. embraeing every possible Case, woidd still be such Guides aa -would at once clear up 
taray. doubtful Points. » 

' Qftvss 96.— A Person, if any Aot or any illegal Omission takes place in pursuance of a 
Oonspiraoy, is hereby punishable ; but there does not appear to bo any Clause to punish 
A Conspirator, the Conspiracy being proved) mjuppiming ths Act has not taken pUwe. 
JJow, in many Cases, it may so liappon tliat the Act would have taken place hod not 
liome Circumstances occurred to i)revent it. Still tlie Guilt of tlio Parties is just tlie same, 
the Intent being the saiua Suppose, for example, tliat A, in tlie Illustration, tried to 
buy Poison, but none was procurable ; would ho therefore be justilicd and free from 
Punishment ? 

Clause 98. — ‘In this Clause the Words, “ If the Abettor knew to be likvly/* occur. Now 
it appears very clear that all Abettors would immediately say that they dul 'not know ; 
and therefore the Discretion of judging whether the Abett<jr was likely to know or not 
ahould he left to the Judgment of the Judicial Oflicer, and not to the Ipso dixit of the 
Offender, which the present Wording of the Clause seems to imply. 

Clause KHX — Illustration (d). I'iiis Precedent is liable to much Abuse. B is here 
allowed to do a Wrong under a MiNconcei)tjon. It is needless to say how Circumstances 
might prompt a Villain to conceive and believe what lie wished, and them, having Law to 
back him, liow is he to be ])unished ? 

Clause 102,— -“Here, if tlie Offence concealed he comm^lttcd, ilie Concealer is to be 
punished, Tliere does not seem, however, any Provision for punishing if the Offence is not 
committed, though tlie Design be jiroved. If the Ollenee be such as not to be jmniKhable 
with rigorous lm})risonment for a Term of One Vear and upwards, the Concealment of a 
Design to commit it apjiears not to }>e punishable at all. Clause 86 explains the Meaning 
of Abetment ; but no subs<njuent <>Iaust‘ apjieai's to piuiLsh, jirovi Jed that some Offence 
has not tictually heen committed, owing to the Abetment, except Clause 94 ; but tliis only 
for instigating tlie Public generally. Some furtlier Provision a])])ear8 neciessary. 

Clause 107 . — TIkj direct ascending mid i1c*setai<ling Lino recpiires to be detaileil more 
fully. What .an Englishman may conceive to be not in the direct Line a Hiiidi)o or 
Mahoinedan may. This Exception givt^s far too great Licence, lii short, all Kclal/ions of 
Tliieves in the direct Line may harlaair them and their Proptu'ly with Iin])imity, Surely, 
though some few Cases may fall within the Exet‘] >tioii, all do not. 'J'liese Kx(^e])tioiis 
would form tit Subjects for the Magistrate’s Consideration. A Man, for exam]>le, who 
was in the habit of harlxmring <>uglit not to get off free of Punisliim^nt if it was 

proved that he had been in the habit of frequently concealing his Son undia' similar 
Circumstances. 

Clause 108. — By this Clause, whoever abets by assisting to r<'tain stolen Projierty, &c., 
is to be punishefL Here no Excejiiion is made in favour of the asct'nding or descending 
Lines. Now it is evident thfit one Relation endeavouring to screen another from Justic(‘, 
and knowing the Crime he lias committed, cannot/ he ignorant wliat the Nature of the 
Property in his Possession is ; and tlaaeforc, by screening the Cffemler, he indirectly' assists 
him to retain the Property, and ought, therefore, though a Itelation, under this t^Iause. 
to be punisliecL 

ClIAirTER Vil. 

Clause *Tt here appeal's evident that an Assembly having been commanded t(i 

disperse, must, ere such a Commaml has Imh^u is.siie<l, be a riotous Assembly ; and, more- 
over, tliat Twelve Per.soTiH are sutfieieiit to c<»nstitute such a. riotous Assembly. But the 
Inconsistency appears to be, that a Person under tliis Clause, committing the Offence of 
Rioting, is to be jmnished with Imprisonment for One Month only, wdiert‘as, under Clause 
30, for the same Offence, he is to be ])uriishiHl for Two Years. 

Clause 136. — One Years J mjirisonment appears here to be iriticli too trifling, 
aidering the serioxis Conseipiences likely to result frtmi the Crime defined. 


ChapTEU VIIL 


Clause 1 42, — -(See after, Clause 1 49.) 

Clause 149. — 1 cannot see why, under CTause 143, a Judge disol leying a Ilirectiou of 
the Law of Procedure is to be piniished with One Year's linju’isonineni and unlimited 
Fine, while under this Clause his Subordinate, for mncli tlie, same Offence, viz. know- 


ingly disobeying his Superior s lawful Onlcrs (/.e. in accordance to the Law of Procedure), 
With the direct Intent of favouring a Party, is only to be fined Tliree Months Salary. 
Tliere is, however, this striking Difference, that 1 havti never known an Instance oPa 
Clime such as is defined occurring under Clause 1 43, whereas Cases defined in Clause 1 49 
daily occur. It would seem more suitable, therefore, in order to put a stop to Crime, to 
aobstitute the Punishment in OlauKSe 143 for tliat in Clause 149, leaving it to tlie Judicial 
Officer's Discretion t6 apportion the Punishment ; the Party being still at Uberty to 

he same Remark applies to Clause 179. 
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OU.u$e a Judg^ diotildsbe able t 0 ptoiiaiiQoe P^eS^m k 

clearly 2 i 6 t proper, but by Clause 12 Collectors aAid fee. at© 

such pass iimumerablc Orders daily in their respective Courts, surrounded by eVOrV Spedw 
of Villain, from the liighest to the lowest Grade, all trying#to gain their own Eiids hy ihe 
vilest Chicanery. All this occurs, not with an Officer who, as a Judge in England,^ can 
try each Case fixUy at his own Time and weigh it tifterwards, or put it oft* for Consider*- 
ation at leis\jre, and has the Advantage of heixring every tldng spoken in lus Mother 
Tongue, and commontod on by the Lawyers, (who, however skilful at their Business, shodld 
hardly be put on a Par with tlie Indian Vakeels, because I cannot conceive they would 
stoop to such low Acts,) but before a Civilian, who is perplexed, not only with being over^ 
worked, but also with a Foreign Tongue, with a Multitude of Cases differing vastly in 
Nature one from another, with the combined Work of a Collector (including an 
exceedingly diffirult Rt venue System) and that of a Magistrate, the latter being of 
infinitely greater Responsibility than that of any Knglish Magistrate, and with lastly^ 
though l>y no means the least (»f his Annoyances, a cro>vde<l Coui-t oppressive to Excess, 
and this in a Climatt' that is relaxing to a Degiee. Now can it be wondered at tliat the 
very best intent ioned Oftieer should occasionally pass Orders that are exceedingly 
en*oneous, such that on Leisure he would never liave passed? and yet under Clause 142 
he may be impiisoned for Two Years, tiiu»d witliout Limit, or subjecte<l to both lu^rison- 
meni and Fine. His Intentions may be the best, but that a Case of delil>erate Villany 
3 nay occur causing such an Officer to be puiiishe<l is by no means improbable. In Indil^ 
every Man who loses Ids Suit is the Judge’s Enemy, and those will combine to destroy 
an Chficer (however goorl a Servant lie may be of tlie Goveniinent) who is opposed to 
tlieir Interest ; (lie bettei the Officer is the more in\ eterate will these People be to punish 
an<l get liini removed, simply because they are unable to eariy on their nefarious Designst 
Surely tlie Government liave alixuwly sufficient Power without adding to it under this 
(.fiause. 

Note E. — The Object of tliis C^hapter a] 3 pears to be, to legiblaie for public Servants in a 
lk>dy, be they wlmm they may, without l>istinction between those who are covenanted 
ainl tliose who are not This a])])eais, for several Reasons, to be injudicious. The most 
ptilpable are, that Two Years lin[>i isonmeiit to a covenanted Civilian ^would be an 
infinitely greatiT Punishment than a siniilai Term to a Native Judge. To turn a 
(^ivilian out of the Service, or put him out of Employ even, would be infinitely greater 
Punishment than to im])risoii a Native Jmlge Indeed Natives in most Instances com© 
out of G.ml wdtli iinbleniished Characters to the Bosom of their Friends and Relations. 
TJieir liaviiig been impiisoned is oft emu* lookeil on as a Caprice of Fortune than as 
resulting from any Faults of tlieiis Not so to the Civilian ; he is immediately an (Outcast 
from Soeu'ty, and Trade or even ordinary Means of* earning a Livelihooil are shut out to 
liiin. If there were no other Reason toofl’er 1 think this alone is conclusive for not placing 
all i Masses of Judges on a Par ; but there is another Reason of some Weight for making 
an Exception in favour of Etirojiean Officers, and as the Law Commissioners have them* 
selves made uso of it I have the less Hesitation in mentioning it liere ; it is, that every 
Offence committed by an Euiopean that is ]iuiiislie<l in India weakens the Authority of 
tlu* Biitisji Civil Power. Then* can be no Doubt of this if then* be any Truth in the 
Position tliat the Tm]jrisoTiment of an Euro])eaii Jmlge* in the Face of the Natives for Two 
Years woid<l, to say nothing of Injustice, greatly lessen tlu*ir Feelings of Respect for 
Europ(*ans in geneiMl, and tlie mon* such CVimes aie vdsibly legislated for the greater will 
be the Number of Comiilaints instituted. T trust tliat Civilians who employ tlieir Power 
to gratify their C^ii)i<bty or Revenge aie nowhere in Existence except in the )>roapective 
legislative Views of the Law (\)nimissioiiors, and that there is no Necessity under existing 
Cinnimstauees for making Provisions, the Policy of which is v'cry questionable for such 
(\iscs There is One Position laid <1own in Page that a])])ears to savour strongly of 
Injustice It is asserted that the Government may be* justified in infficting Pimishment 
fill a IVrson be*caus<* they stromfhi sift^pvrt hhii e)f Guilt which tlH*y cannot bring home to 
hint by Eviele*n(*e to wdiich a Zillali Jmlge would pai/ (tuff AtUiithm, This hardly requires 
a (\»mineiit. Them* is a vast Differetiee between Evielenee that a Jmlge might not convict 
upon and between tliat to wbie-h he would ])ay no Attentiem ; aiiel if the Evidence was 
eleMi ly such as neii to me*rit liis Notice*, and to which he would pay not the least Attention, 
I cannot conceive any Oovemmeiit being justified in acting upon it. There are many 
teases ill wliich, tlmnigh some sliglit Flaw in Law% a Jmlge might fe*e] liimself obliged to 
acquit, wlien the Sujireine Gove»rume»iit nL»tHl not, from their legislative Powers, pay so 
strong Regard to the exnct Woreling, if the Substance of the Law was eibtained by reason- 
able Evielenee ; but if this Substam*e* is not obtained by reasonabh* Proof, such that would 
liave some I>egree of Weiglit with a sensible Judge, it surely cannot be in either Reason 
or Jxxstu*e that a Genernment are to be alleiwed to have the arbitrary Power of punishing 
their Serv^anis on mere* Suspicions, groundless till prove* 1. Why not leave the enormous 
Power (spoken of in the Midiile Sections of Page 33) of the Government regarding 
i*ovenanted Servants as it stands without adding to it ? 

In Pages 36 and 37 it is stated that the Bribee is to be punished, and not the Briber ; 
this, as a Piece of Legislation, ajipears utterly imintelligible. The Alignment used is, that 
Men give Bribes to Magistrates with the same Feeling that induces them to give their 
Purses to Robbers, in short that they bribe because Justice is unattainable without ^t. 

Now 



the BiiW is giving him a direct BermisfiSon to 
s* direct Permission to itse the worst Means for corrupting a good 
' » «n4 fer rendering a corrupt one worse. That there may be some Ileason in 
S^ng a corrupt Judge doubly oh much as the Person who endeavours to conupt him 


out that the Man who offers a Bribe should, because the Judge happens to l)e 
corrupt enough to receive it, escape, appears manif(^tly unreasonable and tending to produce 
the worst Effect, viz., the Destruction of Certainty and Secm*ity in j)rocuring Justice ; 
because the Crime is common either Way by so much Inore forcible is the JU^ason fur 
punishing very severely. Now supj)oso that we put the Case exactly reveming it, and that 
1^6 Bribers and not the Bribee are to be punished ; why the Res\dt woulcl be, that no one 
would offer a Bribe, consequently no Ju<lge could l>e corrupt, for lie coul<l not lectiive^ one, 
and thus the Ends of Justice would by this System be gained doubly quick ; and surely 
the End of all goocl Legislation is to era<licate Evil of whatever kind with the greatest 
Speed and to prevent its llecurrence. But let us take the Case as it really is. As a 

S neral Kule, all Natives are more or less corni])t. This is ]>rovod, if by notbiiig else, at 
kst by the Argument used by the Law C \mimiasioners ; for they sliow the Magistrates to 
be so infinitely corrupt as not to li^gislate on tliaxt ac(‘ount for the Bribers. Now the*^!' 
Magistrates are the Pick of the Peo])h‘ , who then can be void of Corruptifm? There is, 
therefore, a Battle between Two corrupt Pefiple always going on. Could it be correctly 
ascertained the Number of /a/sc C(nn phthifa institute<l by these unfortunate People who are 
hereby to escape Punishment as compared with the true Otifs^ luiy, «*ould it be correctly 
as6ertained in these true C/onqilaints bow mucli Fals<‘boo<l has b(»en inserted, 1 tliink 1 
fiihall be fairly within the Mark if I say that the smaller Half* would be in favour of the 
Truth. Add to these the Thoxtsands <»r frivolous ( ^>tnj)laints urgcsl by them merely for 
Purpo ses of Annoyance and Intimidation, an<l the Tiiipro])riety of allowjing sueli Pi*ople, who 
in addition to their Ttasc^ality ad<l that of giving a Bribe to serve the wc^rst Ends, tt> 
oacape unpimislied, I trust, will be manifest. 


CUAirTElt IX. 

Clause 152. — Is the Punisbment mentioned in Ibis Clau-»c to be in addition to the 
Punishment awarded for the Ciimc on which the Party was summoned ( 

Clause 153. — Ditto. 

Clause 151. — Ditto. 

Clause 155. — The Punishment herein mentioned is inadequate for many Cases likely to 
occur under this Clause. 

Clause 15G. — Ditto. 

Clause 162. — As many Illustrations as possible arc* here recpiired of all Sorts (»f (^ase.s of 
Peijury in order to show what is eoixsidered sueli PcM'jui^" by tlx* I^aw t\)mmissioucrs as to 
be cognizable by the Courts, and, moreover, what legal Proof would be suflicient in each 
Case to convict upon. There are so many Cases daily f)CcuiTing that there is not a (Jase 
hardly in which a Man does not more or less j»erjure himself, i,i , almost ever;y body ouglit 
to be punished if anything like reasonalJe Proof we? e deemed suflicient, but unhadunately 
such is not the Case. It would atford a ridieulous (Vmnnentarv on the Law of J\‘rjury if 
every Magistrate were to state what in liis Opinion was h*gal Proof and iljen c*onti*ast it 
with what, under tlie actual J^aw, is construed as sufficient J^roof; in slant, no one 
scarcely who does not confess it is tleerned guilt^^ of Perjuiy. But in additi(»n to tliis are 
there to be Grades in Perjury? Common Sense, an<l iixleeil the Tt‘rin of Imprisonment 
extending from Six Months to Three Years under this Clause, sliow that there are, and 
that according to the Atro(*ity of the Intent so should be the Punishment. Thus a fals^* 
Complaint embraces Two dirttinct Eaets, Perjury to eominence w ilb, as the false I>ep( sitiou 
is tal^eii on Oath, ami Malice ])re])cu.se of the vilest Description, a diaholii^al Attempt 
ruin another through the Meilium oi ]K*rv<*rted Justice. A ( ^lse (>f this Kind w^ould aiipcJir 
liable to the severest Punishment that eould be assigned for Pt*rjury, and yet strange ti> 
Bay that a Distinction is made under the liegulations betwi*en Per’piry and a false Com- 
plaint, the former being visited mo>st# severely, the latter with oidy Six Months \ (.Com- 
plaint having been established to be faLse, by what Logic it iMnm)t be shown that tlu* 
Complainant has not perjureil himself I cannot eonceivt* ; and if it is Justice at all to 

S t him in Gaol for a Day, it is equal Justice to give liim tlu* full Punishment of Perjurj 
on the other hand, thare be a l>oahi reganling whether the Complaint be fabe or not, 
Burely the Benefit of the Doubt sJioukl be extended to (be Partj, and be be allowed to 
CBoape without Punishment, and not have a Half-and-half Sort of Punishment of Si\ 
Months to meet the anomalous Sort of Peijury called a false (.'oinplaint. 1 merely menti m 
fehtg here to show that unlens sfune Illustrations are given^ showing w liat is the Intt'^l^ <'l 
the Law Commissioners, old Prejudices will go much against putting the full Mi‘ani g 
of the Law in practice. The various Magisti-atcs should, from the Exainple.s gixeii, lx* 
able to see at once where to draw the Line between what is i)umshable Perjury and wliat, 
being a mere Lapsus linguce, should be ]>assed over, as well as wliat Proof they are to 
’Opnsider sufficient to commit or to punish oix 

rCfliuise 168. — ^Some Illustrations should be given exactly defining the Meaning of the 
to obstruct ** . A Dozen People will place a Dozen different Constructions on this 
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Wotd, many Oaw will ihirt, owing to irtwijfr 

the Partied hei^ ptmiehed. The Term of One Month appears too, ijmdeqnaAe Ibr 11141 ^^ 

Qaaes likely to occur. 

Clause 171. — Is the Punishment herein stated to be in addition to the Punishment the 
Party is tor have for the Crime for whiolx he is ordered to be seized ? 

Clause 175 . — The Ptinishment of Tln:e(^ Months appeal’s insufficient for many Cases; a 
Man imprisoned for Seven Years would think Three Mouths notliing in addition to the 
Seven YeJirs, while the Gain hy e.soa])ing is iiiaiiifest. 

Clause 177 . — Cases under this Clause occur so frequently, and Justice is so deterred in 
consequence, tliat the Punishment allotted ajqKjars iiimkHpiate for all Cases. With regatd 
to tl^ic Exception it is hy no means clear wlio lire KelatioTis and who not. In India all 
People of a Caste are more or less Ilelations, and to arrive at exact Truth is very difficult, 
and for a Man to'escape Punislmient by Two false Witnesses calling him a Brother appears, 
a manifest Perversion r)f Justice. That such Means will be taken as always to enable 
People to escapt^ Punislim(‘nt is (Joar. The Exc(’ption, however well meant, is very bad in 
Practice. A Magistrate who lias a Grain of Sense will, of his own J udgment, distinguish 
Cases that should he 2 )Ufiislied and those that slumld be let off; whereas under the Shelter 
of this Law the greab^st Scoundrel will harbour ilit^ gT*t‘Jitest Rogues. Only conceive the 
Waste of Time in inquiring into a Case, of Lineage. In the District of Buckerguiige tliere 
are Three Sorts of Witmissiis. 'Hie First Sort iire clever Rogues who are up to every Turn 
in the Law, understand how to cspiivoente and evjule CJuestions and tium their Evidence 
to account as the Circumstances of tlie (/Vise re<|uir*i ; these live by giving false Evidence ; 
it is their Trade, and acconliiigly each of the Zemindars lias Haifa Dfizen, more or less, 
of these Witnesses in his Pay, n*ady for all OiM^asions, eillier to ]a*ove a Case in liis Favour 
or to answer f)r hiiu in I )eJence when lie gets into any Diffienlties ; nothing that goes on 
is unknown to tlitsn ; iiuhsMl it is tlieir PJaee to b(^ acquainb^tl with everything 80*a8 tO 
turn it to ac<*onnt. The Second (.'lass are borrowed Witnesses ; these come into Use ili 
the following Way : a Man is frequently with all liis Witnesses made a Defendant, lus 
own })ai(l Witm‘sses are thus rendered of no avail, ho immediately writes to his Friends to 
su]i])ly liim, which, as a Matter of (food Faiik'* is immediately done. The Third Class 
are those People who ha-ng about all ('/ourts, and who can be brought to say anything for 
tiie merest 'J'rifle. AtkI I may add a Fourth, naimdy, tliosewlio through Fear of Ojipression 
are induced to giv<^ false Kvi<lenee. ''Diat these People exist in almost every Onule and 
8ha<le throughout India cannot be doubted. How easy tlien to find a Brother or a Father 
in AfHietion ! 

Clause 1 7il. — See Remark on ( ylause 1 49. 

CliAJ*TKU X. 

(ylause 18S. — Illustration (b). In tliis lUustratirui it ought to be shown what is to be 
eonsiilere<l a false Statement material to (lit* (^)uestion, and what is to be lield sufficient 
Proof of such. If copi(Mis Examples are not givtsi. Matters will remain iu statu quo, and 
nothing be done in the way of pniiishing falst* Statements, &/C. 

C’lause l.9o. — Is the Declaration Jienaii nuaitioiied to be liekl to be tantamount to an 
Oath i If so, why is tli(‘ Offtuuler not to hav(‘ the bill Punishment of Perjury ? 

Clause l,9(j. — A JVlan instituting a fraudiihuit (Jivil Suit ami stating on Oath that to be 
tnu! which in reality is fraudnle.nt, v.r. faJst% ap])ears to have committed Perjury of the First 
Magnitude. Why he is not to liave tlio full Punishment of Perjury, but only a Year, 
a 2 )pe.ars utterly inox^Jicable. 


CirArTEU XII. 

(.{lause 240. — I cannot see wJjy a Person who knowingly receives and jiahns bad Coin 
ou another would be better tlian h<‘ who irrqxirts it into tluj (Country or coins it out of the 
Cyoiiutry, or why such a Man should have a less Punisliment than the other. The Object 
here may be good in the. Ltigislator, but it is clear that the Forger will take as much 
Advantage of the Leniency of the Law as he who having ])een iirq>used on tries to impose 
on otht*i*s. The Magistrate or Judge would he hlind if in awarding Punishment some 
Distinction were not made by them in Casi^s differing in Atrocity ; and it is far better 
that they should eve.n oecasiojiaJly err than that any Clause should be rendered the Means 
of sheltering a Villain. 

Clause 242. — The Punishment is here also too trifling. 

(Jlause 21*J, — The Words “ kavluif knoim, at the Time. pccur here. Now how is it to be 
proved that the Party knew at the Time if he chooses to deny Knowledge ; moreover, hov 
is it to be jaovod that he iiitejided to jxass Coin as genuine till it was so passed? This in 
Legislation for intentions. A few Illustrations here would be of great Use showing thiB 
Style and Manner of Proid'. In Clause 242 the Crime either having been committed or ^ 
an Attempt made to commit it, a Fine is to l>e imposed amounting to Ten Times the Yahl^. 
There without any visible Crime having been committed, except that of Possession, whiph 
must also of Necessity occur in Clause 242, the Party is to be imprisoned up to a ToiW. of. 
Three Years unlimited Fine. : . / 

Clause 



(i ' 

‘CSMjlie S46^-r--Tte Oriilie nHmiiioiied in this Clause id of m oommaa Occurrence and bo 
diffidlltt of ]>MhBetion that the Puniehment laid down app^re inadequate to put a stop to it. 

Clauees 249 and 260. — I do not understand why Coin coined by a Foreign Power, if 
aaanMxlb in the Company's Territory, is not Coin equally with that bearing the King's or 
Company's Stamp, and why a mere Difference in a Stamp is to make a t>ifterenc?e in a 
Mane being imprisoned for Forgery. Coin is Coii^ and is a legal Tender, if current umler 
Law in the Country, be the Stamp on it what it may. It surcily ejuinot be urged that a 
Man scooping out a Fu.rruckaba<l Rupee (wdiich Coin is' etjtia-1 in Value aiml ecpially a 
legal Tender with the Company s Rupee, and moreover espial in Value) and filling it with 
Lead and passing it os good Silver lias been in Intent ami C'riTninality at all less guilty 
than if the same Operation had been jierfornuMl on a Company’s Ru])(m‘. lint the 'Copier 
would lin<l to his Astonishment a woiideHul Dilfenmce, to his C^ost, in being iinjn-isoned 
for Tliree instead of One Year, a Ditference that he could scarcely be supposed to have 
calculatcKl on or ccmteiriplated. Tlie Crime having been c<»Tniniti(‘<l, the Intent to delVaud 
the Public is manifest ; ami it apjiears that tliis Intent is the same, be tlu* Coin little or 
large, Company’s or Native ; wh 3 ^tlieu make a Distinction in the Punislinicnt when tlu'r<‘ 
IB no Distinction in the Intent ? Mankind are not the less injured liecause tlie King s 
Stamp is on tht3 Coin, nor ar(j tliey on that iicc/aint injnrcd tla; more. Howeviu* much it 
maybe wished that the Company’s Coin may siiptssoilc numerous Native (kiimiges it never 
will do BO without severe ])enal Knaetinents ]u-ohi biting (-heir Use in these Territories ; for 
SO long as the People fiiul their Proht in tratlieking in Coin, so long will tluy remain, i.v, 
for ever. In Page 48 of Note 1. it is stativl that no Prfivision has l>een nuidc lor a IVrson 
liaving a Number of counterfeit Coins in bis Possession who is not abh; to ex]>laiu satis-* 
fiawstorily how he came by them. The Rcastui f<»r this is not vt'iy a]>])ar(‘ni, but it is very 
clear that the nmre People of this Descriiition are punishiid the fewer will be the C-i inies 
againsl tlie Coinage. 

Cttapteu XIII. 


Clause 254. — In a Conntiy wdiere the Weights ami Measures vary in twcuy Village, 
and in every Town, in every Purgunnsih, in eviuy Zillah, and in every Pr(\sideney, where 
the Weight is denominated by tlu* Kuteha ami Jhikka '-*/.e., full and short Wi‘igbt — Jiow 
is the Provision of (dause 254 to eonui int,o play in the very next NdJlage ^ (.'Oiild (bis 
Crime to all Appearance be eomniitte<l i Now th(‘n^ is nothing niore necessary than a 
legal Standanl ofWcMghtiiud iVb'asurc* (-o be current tlironglnmt India. ^J'he Chenl-ing that 
now exists is vexatious in the extreme, and there is unfortunately no Remedy. The 
Effect of having onl}^ One Weight wouhl be that, if it Avej t* a hirge om*, tJic same (,>uan- 
tity of the Article wouhl still be sold, only it would a])pi‘a.r k^ss frojn ( Ik* inen*.ased Weiglit 
of the Seer. If, on the otluir liaiul, tlu* Weight w<‘rc smaller than i-lu* ])resent one, the 
Quantity of the Arti(*le would app(*ar more, tliongh in r(*ality it was the sa.me. At 
present no one imt a Runimeah knows the Intricacies and Variations of Weights, am! on 
this depends in a great Measure their Means of plnmhiring tlu* nun’c ignorant Public. 
Indeed, to acquire tins Knowledge of’ itself reipiircs nearly a Life, 'fhe First Knaetment 
that e<]Ualizes Weights f-lironghout Imlia. will be a gr<*af/ Plessing. Tbnler this Clause w)jo 
can say that a Riinnee,ah lias used a Weight <ir Measure as a diHerent one fi*om w hat- it is ( 
Clause 255. — Surely the Intent i(»n in this (danse is not to left- to the ParlA s «)\vn 
Assertion. In “good Faith” tlu* (d*iine, b(* it iMant*inbt‘ri*d, is not Jieic eennmit (-t*d. Tlie 
BUppoRcd Otiender merel^^ has it in his Possi*ssion ; how is the Magisfi-ati* or Judge* to 
determine the Intent f Is Assertion of either Party that tliej^ are acting on good Faith to 
be upheld, and to wliat Extent ? 


CiiArrER XIV. 

Clause 257. — If the Crime in this (dause were to 1)0 prrwed, Six JVlonths a])f>ear he 
strangely inade(|^uate. A Person malignantly" and wantcmiy places Articles infected with 
tlie Plague in the Houses of the Law (u)uimissioners ; not only do they <lie of the Idagmr, 
but that Disease is spread tlirougli Calcutta, to tlu? Destruction oi* J'housands ; what 
would be thought of the Magistrate or Jmlge who would punish tliat ilan by Six Months 
Imi irisonment. 

Clause 259. — Tlie same Remark holds goo<l here as regards the Amount of Punishment 

Clause 2f>(). — Ditto. 

Clause 261. — Ditto. Surely the Iiijiuy done to tlie Human Body by taking adulte- 
rated Medicines or Food is as great, often an infniitely greater, Jujniy (-ha,n tliat by 
beating, &c., but with this great Dilfe.reaieo in tlu* Result — tliat if a Man beats another, ii 
Nine Cases out of Ten he meets witJi Pimislnnent ; wliereas, on the nt-]u*r hand, tli' 
Difficulty of Proof ia here so great that tJui CriminiU, in Cases out nf Ten, eseai-es ;• 

and this of itself is surely a sufficient Kesisou wliy the UlleiKlcr, when the Crime is pvi-A^etJ, 
dKmld be severely punished. 

dause 266. — In Clause 265, a bad Driver may mn over and kill a Mjui, hut liore a 
Captain may drown a Thousand Men, oi* more. Surely where the Trust is gi-eater tlie 
Besponsibility and Punishment should be propoi-tionably so. 
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Clause 265. — Tlie Punishment here appears to be very inadequate, can be 

easier than for a Man, having made a diabolical Attempt to poison anoi^dTi to escape^ 
under this Clause, with Six Months Imprisonment. 

Clause 269. — It shotdd be a great Satisfaction to a Man owning a splendid House in 
Calcutta or elsewhere, on its being burnt down, to put the Incendiary in Gaol for Six, 
Months. How eijusy to maliciously bum a House, and to escape with trifling Punishment 
under this (Clause. 

Olsuse 270. — The same Remarks hold good hera A Pemon is maimed for Life, and he 
has the Satisfaction of kncjwing that lie can only get the Villain punished with Six Months 
Imprisonment. How easy for a Man maliciously to injure another, and get off under 
this ( lanse. 

(clause 273. — ^yiiis Clause miglit easily be abused by introducing a poisonous Snake in 
such a Maimer as to bit«:‘ ainjtlier ; and the uijilicious Ofleiider escape with comparative 
1 mpunity. 


ClIAPTElt XV. 

Clnus(‘ 28.’>. — This Clause appears to be a direct Porniission to any Man who can pay 
no Rupees wantonly to destroy the Caste of another. There are many Classes of People, 
Hueli its Bra mins, tliat, having once lost Caste, can never recover it ; i'.c., are Outgasts for 
ivei* fi*oin tlK‘ir Relations an<l Society. There are others again who, though Caste once 
lost I'aimot be recovered, may, by j>aying a lieavy Fine or feasting the Brainins and their 
n\vj» Relati<»ns, Im‘ reiicived back. Now tbe Act, if intentional, can hardly be anything 
but malicious ami wanton ; the Injury, on the one haml being irreparable, and the 
( ‘ahnnity infli<^tcd ])crhapH otl(‘n worse tlian Death totlic Suflerer. The Punishment of the 
h ast ScN'crity ought in sucIj (Jascs greatly to ex<*ccd the above Fine ; whereas, the 
other, the least lic])aration that Justiee? could afford would be to make the OflTender 
juirchase back the lost (^aste at any Price, in a.d<liiion to the Fine, as a Punishment. 
There is this peculiar DiMcrence between the Crime s]iecified in C-lausi^s 27o and 276 and 
that in tlu* ]»n»sent om* ; viz., that the one is a <lelibcrate Act destroy that which 
another holds most dear, viz., his Religion ; whereas the otlu'r, though the Result may 
b(‘- a Breach of the Ptiace and a Tumult, still no one’s lleligicm is destroyed, however 
insulted ; and, in all Probability, the ( )ff('mler will suffer summary Vengeance on the Spot, 
which will not often be the Case in the Matter of destroying C^^iste. 

CiiArTTUi XVl. 

Clause 288.- -It were better to state in this CTiapter disiinctly W'hat Persons are 
legally authorizetl to (»nier the Fast India CVnnpauy’s ''J\‘iTitories by Land, and whether 
such People art? to make known thtiir Names, PJaci^s of Desl/i nation, &a to the public 
I)Hic?er nearest to the Place where ih(?y may tin ter these Teri*itt)ries by Land. 

CJllAPTEU XVTI. 

(daus<^ 293." — Here no Provision is made fnr juiblishing ])rivate News, thus giving a 
direct Permission to Publishers U> comment as tluy ])iease on tlie private Concerns of 
ilieir Neighbours. 

(diAVTEii XVTII. 

Claus4» 29 t. — Illustration (h.) Shouhl A’s ujalicious Design be hero detected, just 
Ix'foni Z’s Kxecution, surely such false J >epoHitic)Ti <lesiu*v(\s a gre^ater Punishment than 
what wouhl be assigmid liim for J\‘rjury ; and y»d. tlu'n^ ai)j)(*ars nt) other Clause 
umhu- which so rliabolica-1 a Design can be punishcML That Z is not executed is no Fault 
of<A’s, for he is just as guilty as if the Fxecution took ])liu.*o ; and is, therefore, worthy the 
same Punishment. 

(Manse 297- — naf ton. ITcre the Words cd* Jiiijht of private Defevc.p/* ought 
citlior ti> be marked with invertial Commas, or be written in Italics, with the Numbers 
of (he (Clauses, defining what constitutes such Right. 

C^lause 298. — The more reasonable (^nirse a])pcars to be that all Cases of Homierde 
that arc culpohic in the Persuader should be Murder at once. I cannot see why a 
Bramin persuading a Girl of MMiirt<»cii Years to immolate, herself for the sake of the 
Money and Presents given on such Occasitms sliould escape unhung, or indeed in any 
( Mise wlien' the Act of Persuasion was legally culpabla If the Party be not legally culpable, 
he o\ight not to 1m* punished at all. 

. Clans<? 2!)9.— The wording of this Clause is not of the clearest Description. The Sense, 
however, tliat 1 gather from it appears to be thus: viz., Clauses 76 and 79 of this Code 
give Pc'oph* the Power of taking away Life in the (^ases tluircin mentioned ; lie therefore 
commits voluntarily culj)able Homicide in Defence wlio kills another under any Circum-** 
staiioas that do not come within the Provisions of these Clausea A few extra Words to 
render tlie Meaning quite clear would not be lost. 

Illustration (b). — Suppose here that Z, being shol, does not dio^ is A liable to 
Ponitthmeiii. ? 

ItlitJUmtion 
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Illi^stration (c). — If the Bight of private Defence extended to tlie voluntary Infliction 
of Death in Oases <tf Assault, not eunumerated in Clause 76, it would most certainly 
include that of an Assault not of a dangerous Description ; how, then, under these Cir- 
cumstances, A's killing Z should he an Offence, as is here asserted, I cannot coniprehentl. 

Clause 305. — I fear that Clause 35i7, here alluded to, will often be the Means of a 
Villian’s escaping severe Punishment under its Provisions. 

lUvstrafioii , — Here it appears that a Man wisKiiig to murder a Woman has, in order 
to escape hanging for doing so, oiily to add to it the Crinie of attem]»ting to ravish her. 
No, he does not ravish her, the Villain ! but only (in attempting to do so) kills her ; i. c., 
commits the Offence in Clause 304, und therefore he is to be imprisoned for not more than 
Sixteen nor less than Two Years I ! 

Clause 308. — This Clause requires nurnenuis 'practical Illustrations, whereas, Illush*a- 
tion (a), I fear is not .so fiir ijnprol^ablo as it is that tlie Crime H]>ecified in it should ever 
be committed at all ; it is, at the same Time, one of a most unlikely kind io be com- 
nutted in India, where Spring Guns are unknown. 

Clause 300. — It should herein be clearly stated whether Death is siij)])osi‘(l l,o be 
caused or not, and whether, if actual Death be not caused, but only Hurt or grievtais 
bodily Injuiy, the Gflender is to be punishable under this Clause, or under Clauses 318, 
810, ^c., or whether the Punishment is to be cumulative. 

Clause 310. — What Pro(»f wou]<l here be tletuned suiheient legal Proof tliat a Mar» is a 

Thug the penal Provision is so severe uu«ler Chuise^l l, that there ought to be iio 
Doubts on tliis Point, if a lew Illustrations cvmld tend to remove them. 


Of the cavsiiKj of Miacarrkuje. 

Clause 312- — The Wonts Fakh*’ occurring in this Clause are likely to ]>e a sad 

Bar to the Inflietion of Punishnu'nt under its Provisions, This Crime is so common, so 
brutal, and so unnatural, that Three Years for tla* worst D(iscri])ti(ui of b'asc's apj)ears to 
be an inadc(]uate Puuislimeiit. The sooner it is j)ut a stop to tJie better, be the Kriact- 
incuts ever so severe. • 

Clause 313. — Hurt cruised to the Wornaij is here s])ccifle(l, from which it would app<‘iu- 
that if the Woman miscarrying is not ther<4)y seriously injured, the ]>oor ( 3iild, whose 
Existence has thus been cut off in its Bud, is considered a mere nothing ; and that for 
destroying that Life, as if it was not that of a Human Being, no Punishnu^nt is to be 
assigne<l. Murder, tlien on a aniall tSixde ia decidedly sanctioned ; Le, the Cnl])rit is iu*t 
to be hanged. * ▼ 


Of Hart 

Clanse 314.“Prom the Hevcntli Head it would apjiear that a Man ma}^ ex-tract as many 
of his Neighbours Teeth as he ])leases, without grievously hurting him. "^Phe Kiglith 
Provision is one of the most objec*tionabl<‘ Kiial, uidess the Evidenct‘ of the Civil Surgeon 
lie required by Law in all such teases as t(» the pt^sitive Nature and Extent of Injury ; 
and also whether in liis ()]»inion sindi Hurt wcMd<l <lt‘(4*r, or is lik(‘ly to det<'r, a Man from 
following his ordinary Pursuits during tlu; Space of Twenty Days ; for instance, a t^is(‘ of 
gi’ievous Hurt may be decided before Tw<*nty Lays havt^ t‘la]>sed, when, instead of being 
punished for grievous Hurt under t1aus<* 31 Jb he wouhl be only ]>unished for Hurt undi‘r 
Claus(^ 318, if lilt! Precaution of having the Civil Surgeon’s DepositioJi or Statement taken 
were to be omitted. 

Clause 318.— The Puiii.slunent here is One Year, or 1,000 Iluj>ees Fine, whereas by 
'Clause 342, for a Person assaulting auothe‘r, who surely e.annot be understood to be doing 
anythhig but voluntarily causing Hurt-, the Punishment may I'xtiaul to a Term of Thre(^ 
Months, or a Fine of 500 Jlupees ; but perlia])S the Puuishinent is iiitende<l to be euni il- 
lative. ^ 

Clause 323.— It might be as wtj.1 to iiLsert the Words Machine or Kngiiie after the 
Word Instrument. 

Clause 324. — Ditto. 

Clause 325. — Tht‘ Offender is here described to be as neither intending or knowing that 
be is likely to cause, the Hurt that he docs cause ; how then can it be J ustice to punish him i 
Did he attempt to irause Hurt on gi*ave and sudden Provocatic»n to tlu‘ Person whom in 
all Probability richly ileservixl Chastisement, and accidentally ami unintentionally hurt 
anotlier, surely he wouhl not desel*v(^ to be jainished. It would be btd.tt‘r ])erhaps to state 
in this Clause thus ; “whoever voluntarily causes Hurt, on grave and smldeu Provocation, 
to the Party offering such Provocation,"’ tc. 

Clause 326. — Ditto. 

Of AaaavJit 

Clause 341. — Tliis is liable to daily Abuse, 

Clause 345. — If Malice prepense'* be here fully yiroved, I do not see why, because 
tlie Oflender is timely prevented from fully executing his Purpose, this Circumstance alone 
sliould be urged as a il^ason for only giving him One Third of the Punishment he would 
(263-) 3 K 4 otherwiee 
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^ otherwise rectnve. TTntil the One Party be grievously hurt, it may be hard to prove 
that the other intended to hiirt grievously ; but if the Intent is ftilly proved, why 
spare the Punishlnt^nt ? 

Clause ?H7. — Hen- the Words to outrage a Woman's Modesty" occur. All People 
may not be exaeily agreed on this Point, for Ceases may happen (putting gross ohes out 
of the Qinvsiion) that nifiy outrage one Wonuin’s Modesty that would be thought 
notliing of hy another. Ev(‘n a Kiss, tjiat Avonld be higliJy resented by a Lady, might not 
\yo ]ooke<l upon as an Affront by lier Maid. A few lllust rations liere might bo of use. 

daus(‘ ‘b>l. — It would ajipear fi-oiu tliis Clause that there is no Case of grave and 
sudden Provocation of a Mature so serious that a Man is justified by Law in taking the 
Law into his own Hands, jus ju) Ibfenuiee is here made to the Law “ of })rivate Defence." 

Claust‘ “ This sliow of j\ssaiilt ” is so liable to 1)0 abused as to render it doubtful 

whether this t^lfiuse ought io reiiiain Law. Numerous Illustrations here, showing exactly 
what Amount of Proi)f is sulHeii'ut for a Judicial fMlicer to convict on, woxdd be of great Use 

0/ llape. 

Numerous Tliustral ioos ought liere to be given, showing wliat is det‘Tned in Law to con- 
stituti- .P(‘nctr;»ti<>u, ami what I’roof is i.o b(‘ deemed sufiieieiit to convict upon, for on this 
Score all tlu‘ Judges on tla* l>t‘nch might dilfcr in Opinion. It is, moreover, by no meana 
clear wia‘tle i* a Whore eaii be raped, ami if so, ami if married Women and Widows can 
also [)(‘ ra]>e(l, tlu^ whole Onus <J' Proof dejiending on J'enetration, tmless the Parties are 
<*aught in ih(‘ Act, it is by no M(‘}ins clear how in any Case, but that of a Virgin, Pene- 
trjdiou <‘au be ]nt)Vi‘d ; unless the rji])i*d Womans simple Word l>e taken as j)Ositivc and 
Hufliei(‘!d. Evideiiee. 

7Miere is no Punishment for fin Attempt to eomtnit lla])e, which appears absolutely 
necessary ; foi*, thougli ila‘ UajK; eould not be proved, the Attem2)t to commit it might, 
>imJ the Punishment ouglit to In* of Ji most heavy 1 )eKcrij>tion, 

Not(‘ M. Page ()0. (St'C tla* First ParagrajJi in the Page.) — I imagine that 
Mr. Jjivingstoii must have Laid down his I^aw on the Princij)le that su])posing vitdent 
Provoeation would jusiily a- Man in killir^g another. Provocation of a less violent 
Descripl ion vvouM justify him in beating another, and thus gr(*at Difficulty would arise 
in thdining what Kinds of ih-ovau-ation vnouM render Assault justifiable. If, as a general 
llul(\ Provot^atinn is adinittcMl tis a. (Irouml for taking the Law, eve.n to killing, into 
oiu*‘s owi» Hands in serious ( -ases. It follows as a gentu’al llule that thoH(‘ wlm do so in less 
serious (\*is(‘s ought not to be jamished for <loing th(‘ same to a lesser Degree. 

See Pjige 03, llu' First Paragraph. — It is hen* biid clown that because a House consists 
only of a b‘W wret(*b('d Mats, and is j)ro])]»ed by a fi*w' Bamboos, amounting in Value to not 
more than 1*0 lvup<*es, that this is .a K<‘ason that tla; Owner on killing an Incendimy who 
att(‘mptt‘d to burn him out of it or to Di'jitii in it is lijibK* to Punishment, although, as a 
g(au*ral Bulc, a Man is jK-irmillc.d to kill aiiothei* if lie luus no other Mejins of ])re venting liim 
from buniiug his House. I’his, as a ^bitter of .lustice, a]>])ears incoinprehensible, for it is 
not(‘usy t,o ]»erceiv(^ why a 20 Kn])ces House* sJmuld not bt* (jqually valuable to a poor Man 
as ii 20,000 Bu])ec om*. to a rich one ; and if so, why should the mere Fact of a Person s being 
l icdi or j)oor be rdlowcd to make tbe DistimdJou of the one's being allowed to kill with 
lni}»unit.y while the other cannot ; ami yi't tbe Law (%unTnissioTK*rs say that not to })unish 
the 20 B.u[)e(! lb>ust*-bo]der w^ould be generally condemned ;is shocking rnjustice. It is, how* 
evi*]*, (*asy to imagine. whei*t! a wejilUiy Man st*t*s a.n ImHuidiary alttiinptiiig to burn his SIukI 
or ()ut-<f1lic<', rejilly ordy worth a Trith* to him, and shoots him forthwith, that under tbe 
pc*euliar Fiicainisla ne.es of the ( -ase lu* might bt^ liable to Piinisliment. 

Set* l*Jige (Jo, tlie First Pai’jigra])h from thi* 'foj) of tl»e Page. — The Principle by 
\vbi(di a Jjegislator should apparently be gui<l(id is the fa )n si deration! of whether the 
(h*ime is such that tlie <>H*en<h‘r must hmnn that Inid CoimvijufiicvH in all human 
PiS»bability juay (*usue., although he may not know the e^act Nature of the probable 
(doiistMpienc(\ if this Ik* laid down as Law, then all Thieves, <k:c., who are wdlling in 
coinmitling One Depr(*datiion to run the Risk, lH)wever remote, of tlie Consequences 
cittt*ndant on committing another (Jrime, are suredy liable to Piuiishment, lH*cause 99}l 
Tbie\a‘s out, of 1,000 do not kill in tln^ Manner dcscribecl, by ])ulling the Trigger of a 
J\)cket I'istol, in an Atia*ui))tto si,(*al. Th<*y imiy consider themselves uncommonly lucky 
iji not laiving dom^ so, but- Uuit because tbey^ have ])ccn so lucky this is hy no means a 
reason wdiy the 'idiousandth Man should not he punished. That such a Person should be 
hanged \void<l be iml<KMl unjust, becaiist* tin* Intent should be punished and not the 
possible Aeei<l('iit. But here tbe Thi(*f int.emle<l to run every Risk before thrusting his 
Jlaml into tlx* other’s Poek(‘t, and should be .severely punished if any serious Consequence 
Vesults from his ei‘iminal Rashness. 

Page (it). Set* tlu* last Paragr.i.ph in tlie Pago. — It is here stated that a Charge of 
Abor tion ofL'u leavi*s a Stain on the. Honour of Families ; of this there can in English 
Farnillrs be little Doubt, Imt when we come to consider 7 the Matter 
may wear a difiojejit Aspt*ct. Not but that there are Oases to be found among the 
Natives of India where such a Charge would be a Stain on their Honour, but that 
the excessive Frequency of the Crime in India most imperatively demands a rigoroue 

punishment. 
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Pumahment^ whether the Mother be a Party or. not. Tlie Cases that occur where nS 
Dishonour is attached to the .Crime are certainly among the lower Grades, and among 
many of the highest ones infinitely more numerous than those wlierc it is owing 
possibly to the numerous Widows caused by the Hindoo Law. I cannot, however, 
Oondlive tliat the Power of bringing false Accusations will be a formidable Engine 
in tlie Hands of unprincipled Men, or a TeiTor to respectable Families, or that the 
Punishment of Abortion would be likely to entail more Snllering on the Innocent than 
on the Guilty, and that therefore it ought to be left wholly tin ])uni shed where tluj Mother is 
a Party. What Weight an Arguineut of this JD^atiire may have iti EnglamI I know not, 
but in India 1 think it is liot deserving of the Weight and Consideration that the Law 
Commissioners liave attached to it. 

Page 67. See the 6tli Paragraph from the Top. — It is stated ihni it is desirable* that 
the Law should make a Distinction between a severe VVi»und and- a Sera till wliiidi 
is healed with a little Sticking-plaster. Surely the Law ought raibiu* to e«nisider the 
Intent of the Person inflicting the Injury than the trifling Nature of the Injury lie may 
happen ti.) inflict. 

Page 66. See Paragraph Second. — It is stated that a murderous Inteniion having been 
established, the Severity of the Hurt ought not to be eonsiderc^d in a])})ortioiiing Punish* 
ment. Tliis appears to be sound Ileasoning, but it leads to this, that if the Severity oi‘ 
the Hurt is not to be considered 'when a munlerous Intent is proved, neither ought it 
to be considered in awarding Punishment when the Case is one of less Al.i'ocity tJuin 
Murder. That a Man has not availed himself of the Means most likely to ensure Suceess, 
or that tlie Means are not such as to coine under an exceedingly nggravated Head, is 
not the Fault of the Offender if his Intent be malieious and is proved to be so. It may 
80 happen that his Means were small, or his lgnor;in(*e gn^at, an<l thus his JVli'ans wert* 
curtiiiled, and Uiereforc the Circumstanees, ])eing aggra.vatiMl ormirigaUd, ought not to 
make a Difference in the Punishment awarde<l, otherwise all Persons that commit Murder 
ought to be executed differently, — some Avitli lingering Tortures, others by banging at once, 
—^according to the Atrocity of the Circumstances attending the Mui’iler ; and this, holding 
good in the mure heinous Offence, must of necessity be of e<jual Force in smaller Crimes. 

ClTAPTF.n XIX. 

Clause .^63 (c). — Suppose that the Dog withstood t.bcTem])tal,ion.or being aboui- i-o follow, 
the Till ef is caught in the Act before the l)ogmo\(‘s ; then. Theft in)!, having been com- 
mitted, how is tlie Tliief to be punished ? It is clear that bis Intent is just as l)a<l as if tli(‘ 
Dog liad moved. Thi‘ AttoTnjit to thieve surel\ ought not to be left un])nnisbed. (dj How is 
the Direction in 'whieli A intended that the Shee]» shoiihl nio\e to bt* known .and jirovcd ^ 
(e) Tlie Watch being As own Property it does not aj>jK‘.ar very (*le.‘ir v b:ik A s taking his own 
Watch away has to do with the l*riec of it, or with Valui‘ eipial to its Price, it would 
seem that A has delivered his Watch to a Jeweller to be ngnihited ; by wluit Law van 
the Jeweller Z retain the Watch, even supposing that A owe<l Z ,*i Sum erjiial in Value to 
theWatch? On the contra ry, Z vvould a]>})eartobe subjin‘t to Punishnnuit under the Chapter 
headed “The illegal Pursuit of leg.al Eights, ” Clause -KiO. How then e.an A bii punishable 
for Tliefi for taking aw.ay bis own Projiert.y f The s.amc* Reinaik a]> 2 »lies to the foll(»wing 
Illustration (ni). It .appe.ars a direct Permission to Z to detain in liis l^ossession any 
Property lie can lay his Hands on as a Security for As debts to liini. At the I(*ast it 
holfls out a most pernicious Counten.anee to such Acts. (vv) Tliis Illustration affords .an 
ample Source for tlie Th-actice of all Kinds of Villany^ A .and Z for in. stance, being Partners, 
quarrel, and undiu* tliis (ffause one gets the other ])Unished for Theft. 

Clause 365. — The Punishment luire mentioned .aj)])ears to }>e too sliglit. A Servant 
being engaged in the ti'eacbei'ous Act of diJivering u]> his l\Tastia*’s Ih'operty to a Tbit^f, 
or a Thief being guilty of the Crime of siiduciiig a. Servant to bis Interest, ouglii to 
enhance considerably the Crime of Theft, whereas the Term of Three Years eaiiiiot liere be 
exceeded. 

Extort ion, • * 

Clause 56iS. — Tl lis Chause is liable, to be much abused, i>wing to tlie Means it affords 
to Parties of making false. Complaints. 

Clause 370. — Tliis Clause is liable to great Abuse in a simll.ai* Manner. 

Of the licceiviiKj of Stolen Property. 

Clause 389. — It is here stated tliat stolen, &rc. Propei’ty subse(|U(‘ntly coming into 
the Poasession of a Person legally entitliMl to the Possession of it eoast‘s to be stolen 
Property. Surely it cannot lie meant to be inferred from this that tlie Thief therelbrr 
ceases to be a Tliief, or the Iveeia'ver eetises to be a Receiver, and is not to l>e ]ninis]»ed 
As this Point is thus left a]»parenily doubtful, it would siaan better to explain it TiiC.e 
fully at once. A having got back bis stolen Watch the Watch has ceased to bi'c aue 
stolen Property ; but before getting it back A did not accuse^ the Thief Z of 1'heft ; 
how then is ho to come forward afterwards and accuse Z of lieing a Thief or a Reotdver 
of Stolen Pi'operty, such Property at the Time of Complaint being 110 lonycr ttfolcn 
Property accordvtig to Law^ and consequently not cogniztihle as sveh hy Ltiir. A 
Magistrate would ask in Evidence for tlie stolen Property. A could only say, I have no 
(i^63.) 3 L stolen 
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[^olen Property to Bhow, but this is the Property that was stolen, and has now ceased to 
bo stolen, as I have since i-ecovered Poaseasion of it. Tlie Theft or the Crime of receiving is 
decidedly punishable, and the Quibble is a mere one of Words. However, there could be no 
Harm in insertiiig a few explanatory Words in the following Clause, or an 'Illustration. 

Clause 390. — Tiius I would add those Words here, viz., “ Whoever fraudulently recil^veB 
“ any stolen Proj>erty, or Property tliat was stolen, be tlie subsequent Denomination of such 

Property what it may, knowing,'' &;c. "See. 

Of Cheai mg. 

Clause 392. — Illustration (k). It is here stated that A, having practised a Deception, 
may* in certain Coses, have n legal right " to the JVice of the Article he Iras imposed on 
another. A few Illustratiorrs of such Cases wouhl Ixi extremely useful .as a Guide, as the 
Deception being once admitted, tliere ean })e no Question as toihe Intention of As causing 
wrongful Gain to himself by means ol* wn'oiigful Loss to Z, .and thus a M.agistrute woUlcL 
unless he liad some Gixide, be oft(m sorely puzzled how to act. 

Of Mischief. 

Clause 4()G. — The Sum of 10 Rupees is ol»jectionable. It ought to be much less. Say 
4 or /), or else, Half the Tattoos and Cows, to say iioUiing of Goats .and 81 uh*]), in India, 
not being worth jnore than from 5 to 10 Rupees eaeij, a Person maiming tlie.m would 
escape Punishment iiiiiler tliis Clause, and suredy a 7 Rup(*e Tatt^oo must, in Justice, be held 
to be equally valuable to a ]K)or Man as .a cosily Horsts to a rich on(\ 

Clause 408. — The Mischief committed here, to a. Bridge for exam]>le, might be of a most 
fiorioiis Natmo in its Consequence. Haifa Dozcui or inf>re Pt‘ople miglit )>e killed by its 
breaking down. Surely for such a. Crime Tliree Years is too lil.tle Imprisonment. 

Cl.ause 41 J. — The Punishment of One Year, iliough suliieient for most ()rd inary Cases, does 
not appear to be so for those of an .aggra vaitHl JViatiire. A Zemindar of Power makes this a 
Means of ruining his poor Neighbours, and adding their Possessions to his own. They are 
unal)le frequently from Poverty to compl.aiii, and ofitui hy a Fe.ar of being ilhtreated. A 
Crime of this Descri})tion requires an exemplaryjhinishimuit. 

Clause 41 5.— But su]))K)sing tliat the Vessel slamld not he <lecked, what then is to be the 
Punishment ? The men*- Fact of a I)t*,<?k being on .a A^'essel cannot make .any Difl'tU'onec in 
the Atrocity of the CriiiK). There .are, moreover, many Vessels without a Deck, positively 
larger than some tliat have Decks. 

Of Criminal Trespass. 

Clause 423. Fourtli Head. — But .suppose* .a Key is found in the Lock ih.at was left 
thei’c by Accident or Mistake and tlio Tliii*f enters, has lu* then commiittMl House 
I’respass, or not? Illustration (h). This D(diriitiori is li.ahle to much Almse. Almost 
anything can he eon.strued into a- ‘‘ Show of Assault,’* and din‘-ctly this is the Case the 
Right of w h.at is called i Vine /c /k/ence " commences, and therefore under Clau,se 79, 
Z ni.ay take aw.ay A s Life. 

Clause* 439. — Sliouhl the Criminal Tn\spass here mentioned he in addition to the Crime 
of ilonsebreaking, is the Punishment to be cumulative ? 


CilAPTEli XX. 

Clause 4o3. — Tlie Punishment hero aj>pears inadequate to the Offence. Tlie Mischief 
done in a C.ase of tliis sort might be such that im liiqirisoninent or Fine jiaid by the 
Ofieiider couhl ever rejiair. An extreme- (dase, should liavc a heavy Punlshnaait, or else 
Parties, though tlu'-y might hesitate at eoininitting a trilling Ollenee, would not be de- 
terred from committing One of great Fnuriuity, when the Pjuiit would be very great, or 
a ypirit of Revenge might be satiated. 

Chaptek XXI. 

Clause 456. — If the Definition rro|)e?'ty M.ark include a Botind.ary of a Field or Vil- 
lage, the Term of Imprisonment for One Ye.ai’ apj[»e.ars to be too slight. (See Clause 411, 
and the Remarks on it.) 


Chapter XXIII. 

The result of not making Broaclies of Contract between Serv.ants and their Masters 
Offences under the Codt^ will be that the Native will immeiliateJy take advantage of it 
to practise Kxtortion and raise liis Wages when lie thinks his Master or Mistnvss c.annot 
RUj>ply his Place. To prosecute him in tlib Civil Court will do no good, for the Service 
i.s the Thing niost frei^uently required, .and not the few p.altry Rupees that might be by 
tliis Means decreed in the Master’s Favour, even supposing he could realize them. There 
is, however, One peculiar Case that requires to be visited with ^yqvq Punishment. This 

is 
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id the partial or total Desertion of a Master or a Mistress by their Servants when pfoing 
on a Journey. Now at Out-stations Servants of any Description are procured with the 
utmost Difficulty, but more particularly Maid Servants and Mchtrannees. Conceive the 
Distiiress that a Lady would bo rcMluced to on being thus wjintonly deserted ; tlie Servant 
■saying that she could not leave la^r Home, and inalcing this a Phiafor extorting double and 
treble Wages. There are many sia^h Situatif>n.s, where the Annoyance and Inconvenience 
that a Rascal of a Servant coidd inflict wouhl be incalciihvble, for wbicli no Damages 
could compensate. Tlie M.astt'r or Mistress is Iiere com])letely in the Servant's Power, 
and must do just tis he ])leascs, or lilse work for himself. Such is tlie Reality ; ami tlie 
Reason given by the Law Cominissioners for tiot inflicting Punislnnent, viz. their Fear 
of giving to bad Masters a Means of 0|>pn‘Ssion without affording Proti^ction* to good 
ones, seems to refioet most serionsly on tlu^ Judicial Officers bt;fore who 4 i tht^se Case>i are 
to be t;i‘ied, as they are to be the Tools through wliich a bad Master is to oppress his 
Servants. 

CnAPTETl XXIV. 

Clause 407. — This appears to be Legislation for a very improbable Ci^se indeed. It i.s 
hard to believe that such a Cast^ is possible. 

Note <.^>. — It is stated in the last P5tragia])h, Pago 8‘), that ther(3 is no Punishment for 
more conjugal Infidelity. U'he Case pnt of a Woman knowing a Mian to Vie married, and 
atill ])rcssiiig to marry lujr, is exceedingly im])robal>l(\ Tliat tin? Ma7i would unje her 
to 7yi<irrt/ him is easily conceivable ; and piiUing ibt». Case thus, or, indeed, taking it as 
put by the Law (Viiiiinissi oners, that a married Man, ]>aying Attention to one of his 
Countrywomen, and urging her to live with liini ; in eitlair Casii the Man, if he be not a 
Villain, is anything but a moral (.niaracter. That lie* pressed her to many him is aii 

immoral Act. Tiiat she, doc^s not ctonseni f-o live with him, except as his Wifi^, rioos not 

make liim the lc‘ss a Villain, or a bit more a moral (^haraeter ; it rather enhances his Vil- 
lany. lie, a married Man, lias suc(‘eede<l in se<lucing a. Woman to comply with his Desires ; 
to ma.ki‘ ili(‘ Act mort* infamous, he goc's throiigli the religious (Vreinony of Marriag(% 
thereby telling a direct Lie, /. c. ]>ledging liimseM* to bt‘ faitldul t-o the* Second Wife, when 
he has already [iledgcd hiinsidf to be so to his first one till Death. Put this rt^fers merely 
to tlie direct Sanction allowt‘d by l.lic; LTiw’^ to an atro(*ious Ac,t of Immorality. He is 
SU]>p<)St‘d to act by his Second Wif^s (J<ms(‘nt ; hut it is not stat(‘d htno that (kmsc'id; was 
obtained, or Avliat may hava*, been the spccimis So]»histiy and Pt rsuasioii used by the 
Seducer ; for in no otluT Light can such a Man b(^ looktal upon, nn)(‘ss by those wlio argue 
that Marriage is a mt're ln\(‘ution oi* Man, and that M<‘U and Women ouglit to live 

togetlier promiscin>iisJy. Put as such 1 <*ann<d comaavt^ fo lie, ilic. Intent of the 

Law C^nnmissi oners, though tlioir Law has a direi;t 'J\‘udi*ney tlu'reto, 1 sliall nu‘rely 
look at th<* Act in the Light wiiieh Moralify ifdds to those Prlncijdcs ov nrh/ieh 
the Preserr(/fio)i of Order uo Societtj depend. The Law Commissioners ask what Indi- 
vidual this innoceidj Creature has injured. Poor Man ! it cannot he his Second AVife, 
seeing tliat lu; has nnJy acted by lier Consent. Immediately aftt;r this Assertion comes 
another, viz., The legal Rights of the First Wife and of h<*«r Children remain unaltered ; 
slie is tluj WiF‘, — the second is the Concubine.*’ Now how tlu'se Facts can he recon- 
ciled I know not. Tlie Fact of tlie* First Wife’s living in Adult(‘ry caniuit make th(‘ 
second less a (^»n<‘ubine ; it (%Mnnof. raise her mon* in tlu; Fyes of Society, — it cannot 
provide hgally lor las' ]jrostitute Children,— if. affords her no Ihsnedy if tlu' Husband 
cliooses t.o turn her adrift,- nor d<»(*H it open a. Place for luT lvi‘-adinission ird.o Soeii*ty, — 
neither can it justily the atrocious Villany iliaf induced t-he. Husband to violate his Mar- 
riage Vow, and, by seducing an inimeisit Woman, entrayi her into going throngh a Mar- 
riage Ceremony, th(3 vtuy Pasis of’ whieli is an Introduction to a Lift*, of Infamy, and, in 
all Ih’ohabilit y, one of extreme Mistay. Now ])ut ilu; the tither way;- for wliat 

Right lias a Ltgislafoi* to franu' Laws on merely assumt'd Positions of a (|uestioiiablc 
Nature ( — Suppt>s(‘ that the First W'ile is not living a Life of Adulti‘ry, but, on the con- 
trary, is deserted by lier Hiishand, who, wishing to indiiigti lietuitious Passion, •tlius 
cntleavoiirs to takt‘ ailvantagi^ of tht‘n‘ Ixurig no Law for punishing Pigainy. C'an ilitu-e 
be a l)oubt as to the Injury thus wantonlv iidlietetl oii the Ft^elings of a virtuous Woman, 
to say nothing of what must bt*- tin* Stinsal ions of one of a highly rrligious Charatder and 
fteiisitivtj Findings V Can it be fir a Moment asserted that an Injury of the darkest and 
foulest Kind has not been thus inllieied ? Tliat tlien* sliould be no Rcme<ly is imleed 
lamentable ; but that a Law should sanction Pigainy, by not })unisbing it, and thua 
aflbrd a direct Permission for Acts of this Nature, would not only be lamentable but 
atrocious, btdug founded on Priu(*i])l(3H giving a Liberty to any unj)rinci])le<l Man to do 
Acts Hie Effects of whiitli would shortly make Society little better than a largo Establish- 
ment of 111 -fa. me. That a Man shouhl keep a Mistrchss while married is surely to be Oe- 
pi'ecated, but that the Law should allow him to add the Ceremony of Marriage a.s veil 
additional Mockery to the original Insult offered to his Wife, would indeed be intolerable 
But here is a Code that jirojioses that Pigainy should go unpunished ; and here is the 
Argument used, viz., ‘‘It is true Hint, in English Law, Bigamy is an iinmornl Act, but, 
“ though it may be a most serious (Jrime, still it may bo attended with Circumstances 

which 'iiuiy excuse ihouffh they cav not j'usli/y it” (See the Second Paragi’aph, in Page 
89.) It is not very clear how any Act that is in itself uiijusiifiahlej and which no t -ir- 
(2630 3 L 2 cumstaiice 
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cTimstances can juRtify, can be excusable. That there may be a few insulated Instances, 
nearly approaching to this, where in Law it would hardly be thought necessary to inflict 
a severe Punishment, is easily conceivable ; but even this cannot make an unjustifiable 
Crime legally excusable. That a just Judge should immediately make a Distinction 
between (Jases diflering in Criminality may be reasonably supposed ; and it would 
appear, therefore, better to leave this X^iscretion with him than at One fell Sweep omit 
to juniish tlie Crime of Bigamy at all. The Profanation of a Ceremony that is of the 
utmost lin]K)rianco to Society ought to be punished on tlxis Principle alone, that that 
whi(!h is of ilic utmost Importance to Society ought, under no Circumstances, to be trifled 
with, be tilt? Consequences trifling or be they serious. The Fact of the Grime docs not 
depend on the Atrocity of the Circumstances attending it; it is a Grime in itself and as 
such*(JeMcrving of Ihmishmcnt. That the Seriousness of the Oflence, ami the additional 
In jury it inflicts o*n Sticicdy, sliould be Keason for jmnishing it severely is^only reasonable ; 
and, vice 'versa, when the Uirence is not of so grav^e a JMature, this Award of Punishment 
must depeml on tlie Judgments of the Judge, as he considers the Crime to bo serious or 
trifling ; and that a Judge sliould Iiave Power by Law to punish with Severity if neces* 
sary, is only Just ; whercJis nf>t a single Argument is apparent for only punishing atrocious 
Cases and entirely omitting those of a more trifling Kind. This Argument rests on the 
PriiieipJe tliat CHine, tending in any way to injure those Ties which bind Society to- 
gether, should 1)0 punished ; putting tlic Argument of ]>nnisliing Crimes against Morality,— 
bo such ileriv(‘(l iVom lleasoning, from JMaturo, or Ihdigion, — out of the Question. But 
when iill thest; combine, when the moral Law iinjilanfed in manly .Nature, when his 
Religion, ami, lastly, liis eommoii Sense and Duty towards Society, unite in demanding 
Punisliimuit, the Omission of it a|)])ears iiiexeusa])ie. Nor does Fact of a Mixture of 
Races, Jbithplnoes, ami Religions, giving gre^xt J^'aeiJities for practising Decejition and 
Fr4aud, XA hieh it Avoiihl be difficult to discover, and more so to convict upon, apjiear to 
lessen the Weigh!, of tJie Argument. J'liat such is tlie Case, if it really is so to any 
Extent, is to be laimiiited ; but the v(?ry Fiu?t of sueh being the Case would seem rather 
a Riiasoii for punisliing such (.Crimes jis were deteided tluin for not ])unishing tliem at all, 
mi'nJy because' it wjis not always jiossible to convict. Afl^er a Penal Law for Bigamy, 
&■(?. is ]>rornulgated, it may lx* ]>ossible to alter or amend it when the J^aw of Mar- 
riage and l)ivoree has been rc'vised ; but to wait ever doing so till f he Laws have been 
revised, at the ])resent slow Rate of* I.i(gislation, of which the Penal (Jodejs a Specimen, 
wouhl b(' to wait for at the lenst many Ycsirs ; by wd)ic;li Time the Effects produced for 
the sal u( ary Want of it ‘wouhl, in all Prohahif Hy, bo most serious. (Sec the last Para- 
graph in Page 1)0.) 

A<lnll,(‘ry is to ]>e treated only as a civil Injury and not subject to j>enal Provision. 
The Positions (‘sf,ablislied by the Law Commissi oners regarding it (Pago 1)1) are, firstly, 
that as th<‘ Law stands injured JJ iisbaiids art* induced to take the Law into their own 
Hands : soeondly, f liat no JNiafavt* of a high tJjXss seeks Redress from the Courts of Law ; 
aud tliiidly, ( liat those who do go to tbt* ( Courts, go there, not witli the Feelings of injured 
Honour luit in order to get back the Wi ft', hioking on her as a lost Menial, or the Value 
of lit * 1 * lost, Servit'es, or to be rcimbiirseil for t-lie Expenses of bis Marriage. In short, that 
t host* wliost* Fet'lings of Honour are j)aiiif’ully afieett^d by tlie infidelity of their Wives 
will not applv to any 'j^ibunal ; thost* whose Feelings are less delicate will be satisfied 
by a Money I’avnient. That Adultery shouhl not bt* ]")unislietl by a penal Enactment, 
with the Pmiisliim'nt mentioned in Clause tO of this (Jodc, I atlmit ; that Damages should 
be allowt*d by a Civil Coxirt may lit* just or it may not ; that Legislation for Adultery is 
difficult, but tliat it is at the same 'FinHi most imjiortant, is also cli?ar ; that a Penal Code 
is not to be eonsi<h?red as a Body of Ethics is true, but that it sliould by any Enactments 
or 0 niissloHs glv^e a Sanction to any Speciivs of Immorality is to be deprecated. It is by 
no lut'ans suffiei<‘nt tli«at a Ligislator should rest eonteni, with not ])Unishing an Act that 
he knows fo be immoral ; be must taki* care that, tbougli be cannot always ])uniHli, he does 
not give 4a Sanefion to Vice. If lieeomes then a. Matter of Consideration whether there is 
any Punishment (savx' those in Clause tOj or Award of any Court, such that a reasonable 
Man wmild, liow(‘ver high or fine his Sense of Honour was, be satisfied with it, or that 
by the Jnllietion of wliicli a Sto]) eonhl Ik* put to the Crime of Adultery, or that of a Man 
of ni(;e Honour taking the Law into his own Hamls. It is not my Ititention to comment 
oil tlie Evils attending the Commission of Adulfery, or the bad Kfleets of a Man’s taking 
n]K)n liimself tiu? Vindication of Aggi'essions wbicb he finds inqiossilile to be rectified or 
compensated for by Law ; it is enough to know that if any Sclieme could be reiluced to 
Practice (however faulty it iniglit originally be) whereby Duels were jirevonted and the 
Sense ol' Honour iii a worliJly Sense satisfied (though perha]>,s not the Feelings) without 
having recourse to J)nt‘ls, and Inducements to Frailly in any Degree put a Stop to, that 
« the Gain to So<a('ty would he great. For this Pur])Ose I propose, but with Diffidence, the 
Ckioripilai.ion of a. “ Gode of IlonourP Tliis wouhl take cognizance, generally Rpejxking, 
of all Gflenees where a. Ma.n consiile.rod liis Honour UTijiistly assailed. The Fact of being 
ri'dueed to ent(*r a Civil Court where Damages an? awarded conveyB a Feeling which is 
I'xtremely repugriaut to the Delictacy of a Man of Honour. The very Fact of Damages 
Ix'ing a’warded, however trifling they may be, ho imagines will leave an Impression on the 
World that pecuniary Motives as wi‘il as the Insult offered to him have liad some Effect 
in inducing him as an injured Husband to complain ; and so long os this is the Case Men 

of 



C 449 ) 

of very high atid fine Fedings vrill much rather run the Risk of killing another, or being 
killed themselves, with all the Consequences incumbent on Duelling, than enter a Civil 
Court, Tliis Objection would in a great Measure be overcome by a Keference to a C*ourt 
of Honour ; where, by tlie Code there used, no other Crimes but those of Honour were 
tried, where Damages could not be obtained, where the Adulterer and Adulteress cannot be 
criminally punished under Clause -iO, and the Aw?vd at once clears his Character and 
establishes a Blemish on the opposite Buriy, the Effects of wliich in Society would be 
equally as powerful as any Term of Imprisonment or any Amount of Eiuc that could be 
imposed. The Result of such an Award would clear him in the Face of So(*iety from any 
Imputations that might be cast on liim for discanling his Wife, and would form the 
Groundwork for enabling him, if ho wished, to obtain a Divorce; it would put f^V)ciety 
on their Guard with respect to tlie Adulteress and her Paramour ; and (.he Publicity that 
is always given to Cases of criminal Connexion and to sucli Trials wonld Ix^ the most 
effectual Check to the Frailties of either Sex. It is Publication of the Crime tliat is 
dreaded, and were it not for the salutary Eifect thus ])rodueed, — weijo it imt that. Shame 
clings to a Man longer than religious Priucij>le, — it would be hard indtx‘d for Society. 
Legislation then should bo ado{)ted as much jus possible to the Feelings by wliich Pi'rsnns 
are actuated in their Conduct, in order that by ]>laying upon and chocking (.liese, Crime 
and Offences against Society may be yirevented. Thus a Thief is imprisoiuMl and made to 
labour, and why ? Simply because, being destitute of all lint; moral Feelings, to ])roduee 
a good Ettect upon liiiii his jiersonal Feelings must be operated on. Conld the firii i* 
Feelings be touched without corporal Chastis(*jiient it would ])e all the better. C^mld Men 
bo shamed into not committing Crimes, nothing further wouhl ])e TitM^essary or ch\sirable. 
It is therefore on this Princiyilc that 1 projiose that no Punishment under Clause lO sliall 
be awarded by the “ Code of llonouVj* as (Jit‘. Ft'cdings of Shame in all Cases likely to be 
brought before a Court to be tried by that t^J<le are still suflicitaiMy acutt' to naider any 
other Punisliment unnecessary. But in mhlition to Ceases of Athiltery, «krc. there ari* 
numerous Cases where Honour is concerned. It would be la.menta})lii! to allow such (o 
end in a Duel when tan Award of a Court of ilotioiir could answer the Purpost* eijually 
well. For instance, liow numerous an* the Instances of a. few trilling Words, s|K»ken 
umler the Influence of Wine or excited Feelings, leading to di*])lorable Results, — of a Man 
wantonly, tlirough con.sciousness of superi<^r Strength, <!v:e., endeaN’ouring to bully otJaa's 
of a quiet Dis])osition under the Idea ihaX from his bt*ing an excellent Shot the Man 
whom lie is eiideavoui'ing to annoy or make a Fool of would hesii.ali^ to m(*(‘t hiio. Again, 
there are many Cases when a Man considers iht^ J’erson otfering the Insult bimeath his 
Notice ; he looks upon him as a base mean Sef>undrel that it would l>e (h‘gra<ling to meet, 
and yet is re<lucod to a Dilemma, however courageous he may really be, ol* running tht* 
Risk of being deemetl a Cowar<l if he liesitates to go out with him. In atlditicm to this 
iniaumcrable are the Cases when Persons fnmi religious Fis^lings art^ ic^straiiusl fj*oni 
lighting a Duel, and are thus, however truly courageous, fri‘(jueiit ly dciaued C\>war(ls. 
Tims the Person insulted is olten ]>recludi*d from going into a- Ci\il (.'our(. from helicvacy 
of Feelings and Fear of unjust Tin])utations, aTi<l from lighting from a Scajsc of Religion, 
and is thus reduced to suffer doubly while his malicious J nsultis* is triumphant. Now 
tlie “Court of Honour'^ would be an efTec.I.ual Remedy for all such Cas<‘s, an<l i canmd. 
doubt tliat all sensible and religious Men wIkj were unibi tunaf ely rt (liicc«? io such a Strait 
would, rather tlian daily suffer Insult, at. on<*t‘ enter such a. Coui't in S(‘lt-d(‘t‘cnc<\ What 
would be more satisfactory to a .Man i»f line Ju elings than to ha.\“e the Avard ol* a ( ’oui*t 
of Honour declaring that his Conduct throughout has bt.*eii mrjst gentlemanly, and tliat of 
his Opponent that of an unpriuei]»led Scoundnd ? ILow would th(‘ latti-r faci*, t he World 
after such an Award if where would he hidt‘. his diniinisluMl Head i what an awi’ul Fall for 
the Bully ? It would tlien not be the strong Man but the Oenthanan that, would rist" in 
public? Estimation, and tlie latter would immediati^ly rise in Soi'ioty doubly on having 
his Character cleared from all douhiful Aspersion. What iiidtH^ii could be moic favourable 
for him in the Face of the World than that, la* had aeted in a dithcult Dilemma, as bis arm^ 
a true Gentleman. The very Notoritdy of the Fact would make him Friends, as it wot!l<l 
for the same Reason cause the Blackguard to be shunned. L»ut such a Court might b(‘ e\eii 
more extensively useful, and made to eom])reheiid Cases of l)cfa.mation (►f Character ; for 
instance, in Cases wliere De<?ision of whet her a Person’s ( 'haraeter was defamed or not 
was desired, instead of the Damages that might bo gained by an Award of ;t Civil Court. 
It. would here, however, and in some other Cases, be necessary to proN'ide that tlu‘ Award 
of the Coiuii of Honour sliould not aft.erwanis b<? brought U}» in FA i(lciict‘ in a (.’i\ it ( \»urt 
to obtain Damages. The only C.'uso in which the Award ouglit to l>c iivailable dscvvlicia? 
would be to procure a Divorce in an Ecclesiastical Court, otherwise the Coiii t of Honour 
would often be made a Tool for jirocuring Damages in the (hvil (..'ourt. The sim])Ji st 
Plan for such a Court would be to have Decisions given by a Jury of Twidvt? Pt^rsons, to 
admit of no Pleaders except the Parties and their Friends or Witii(\sses, to allow the 
Judge to sum up, the Jury to decide, ami the Jmlge linally to declan^ what, according to 
the Code, was the Grade of Stigma to bo attached to the Cfience. An Award might he 
given thus : — That A behaved throughout the wliole Ali'air in a most ujiright. ami gentle- 
manly Manner, whereas the Conduct of Bwas the very reverse to what could ]»e expected 
from any Man guided by honourable or gentlemanly Feelings ; or thus, — the Dispute in 
(mestiou had its Rise in a mere Trifle, owing to a Misunderstanding between the Partic's, 
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^wlucli being cleared up no further Remark is necessaiy ; or thus, — ^tho Conduct of A 
appears to have been riithor hasty in ajjplying to himself Remarks that B had no Intention 
should be so applied, kc. kc. That Decisions ouglit to be given exactly thus 1 do not say, 
but that the ( 'inaiiiiHtanees of the Case would always prompt wlmt Decisions should be 
awarded. "I hat the Code of Honour should be made at once complete, or to provide for 
evtiry one of the ( lases that might beJ.>rought before the Court, cannot be expected ; but 
that a r\nl? Cutl ine might be formed, leaving a great devil to the Judgment of the Judge 
and Jury, is very possible. It is, moreover, of the utmost Importance that there shotud 
be ii<» Kxjieiise attending Suits institute<l in the Court, that, on the contrary, every 
Em^mragement should be given to their Institution ; that the Judge should be at liberty 
to rejt*(‘t Suits evidently absurd or exceedingly fi'ivolous, and bring those that were of a 
siM-fous Nature to the Notiet' of the Jury. The Subject is replete with Interest, and is of 
liie utmost IinpoHaiice to Socitty ; but having said thus much I am unwilling further to 
obtrude my own Speculation. Should there be anything worthy of Consideration in what 
I havt*. ^•ntiea^'ollred to draw a faint Sketch of, I am conscious that there are those who 
can liandle the Subject with inlinitely greater Address, and it will be for their Cy^msider- 
atioii to resolve whether such a Code of Honour is really desirable, and if so, how it ought 
to ]je w()r<[ed, liow the System of Prr)Cednre of such a Code should he regulated, and 
whtdiit‘r tlic J)e(*iMions of a single Judge would be deemed sufficient, or whether a Jury 
should be em])aiin(ile<l, kv. ke. 

Set* I*age 1):^. — The J^aw ( Vmimissionera have here no Doubt that the Natives would be 
far less sh(‘ek-Ml by tin* total Silence of the iVnal Law toueliing Adultery than by seeing 
an AiUilterer si*nt to Jhisoii for a. few Months, while a Coiner is imprisoned for Sixteen 
Years ; and again Iht y aj))uehend l.hat among the higher Classes nothing short of Death 
would })t‘ eonsi'lerod an Expiation for sutJi a Wrong, ami therefore, heeause the}’^ imagine 
that a trilling Punishment woultl bo regarded as absurdly and immorally lenient, they 
tiiiiik il better that no runishment sliould be inllicti'd at all. The Substance of this 
a]ijK*ai s to be tJiat b(‘<^aus('. the ff inuujt nr that the Natives would /nmr/inc, therefore, 
lu eanse they eaniiot do as nnu*h Cood as tlu‘y like by a lenient Punishmemt, it is far better 
t(» do no (ioo(l at all ]>y iiillieting no Punishment. Now, putting Ideas and Imaginations 
Old of the (^>uestit»n, tiie rc'.al I’act is that Nine Natives out of Ten would never iliink 
a]»(»u< the Matter, ami it is just as reasonald6 to sujiposo that the Tenth who did thiwk 
might not view (la* Matter in the same Light as the Law (kmimissioners. Sup] )ose they do, 
it. is <*{|nally easy to suppose that tla^y are aware of the Diffiiailties attending Legislation 
for sueli (.^ises, or, whether tlay are so or not, that witliout any Outrage to their Feelings 
they could be maile nwiive that sueh Difficulties existed, and that therefore if it were 
proi)osed by the Legislatun* to visit a Crime with a sliglit Punisliment it would by no 
means always f«»llovv that that Legislature looked on it in any other Light than as a great 
Ci inu*. Now wljat J verily believe is, that if the Law is to be that People may commit 
Adull(‘ry with tola! 1 m]>uuity, the Result will be that Adulttuy will become common 
aiiiong all Classes. TJiat Nalives liave a Plurality of Wives, ami that young Wives share 
tin* iXttentions ol’ their Husbands with stw^eral Rivals, is a State of Things to be lamented ; 
but this is bajilly juitting tin* (Jase fairly. ll?is any Computation ever been as to how 
many Hindoos liavt* only One Wife for those whi> have Two or more V Has the same 
( 'oiii]mtation i*ver been made regarding the Mahomtiilans or other religious Sects ? If not 
on wlial. Data is the Law made or omilteil i The ('uleulation will, or I am strangely 
inistaki'ii, a\t*rage greatly in favour of the Number who have only One Wife; that 
lln»sr who liaA e 'Pwo or more will be eomjiaratively small, and those who have more as 
c*niu|);ired w ith those who law e Two still snuiller. There is, however, another Consideration 
of some Weight ; it is, iJiat a Person may be trained to anything by Eilucation ami Custom. 
Su« h is t In*, 1 ^ise with Females in a Zenana. Now were it. ]K)Ssible that a Numher of 
we]l-edueate«l J^higlisli Ladies eould be erainmed into a Zenana by their Parents, the Case 
Avould indeed be widely dilferent. The Relinements of F<*eling on the one ham! would he 
the Caust* of tJjeir leading wreteheil Lives; wliereiis the. Education of the Native Women 
e »ii\]i]et.eiy dt‘adeus tlii*ir lietter Feelings ; they enter the Zenana, as a MatL^r of course, 
nn* t aeli a I*art and Parcel of a Number of Wivi*s ;is a. Matter of course ; and it is to bo 

« feariMl that if there be no legal Punislimcmi for Adult(*ry that a Native of Respectability 
vouhl not hesitate to murder his Wife, as a Matter of course, if sJie was givtui to Frailty, 
eouhl lie succeed in getting bei- back into liis Powcir. The Law might be framed in such 
a Manner that by leaving soirj<*wIiat to the Judgment of the Jiidi(;ial Ofiiiter, either a 
h(‘avy or a slight Jkmishment might be awarded Su]>])Osing ilui Religion of a Native to 
pe7*mit Polygamy,it doe.s not follow that he would of Jieeessity suller any of tlie Penalties of 
Ids R ligiou for not having more Wives than One, or that his Religion would be outraged by 
preventing him from having more than One Wifi? at a Time. No Religion |>reva]eiit in 
i ndia eoimnamls, though they may })eriiiit, a Plurality of Wives. Whether it be visionary 
or not to si ribe ai> thi* Root of Polygamy is at least very qutjstionable, for if Polygamy is 
an Evil to Society any legal Measuivs tending to j)ut a Stop to the Evil cannot be had. 
This might be done in many Ways, — for instance, by making tlie Children of the First 
Wife legal Heirs to the Exclusion of tiiose of tlie others who were married after the 
Pj‘omulgati<»n of the Law. Rut it is vtiry evident that if Matters he left os they orC, 
that Ediioatioii and Time* will not ]nit a Stop to Polygamy witliin the next 1,000 Years, 
if tlu^u. If, to use the Words of the Law Commissioners (see Page 93), the Matrimonial 
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CorUract he at present unjviat; unreaeonahle, and not metitally heneflolal, the sooTier 
Steps are taken to make it the Reverse of what it now is the better. Merality and the 
Benefit to Society demands this, whatever Indian Policy may. 

Chapter XXV. 

It would appear that here, as in many other Parts of the Code, the Intention of the 
Offender is j)artially overlooked. Here it is stated, in Clause E.rp/a/ud toitiit, tliat if 
the Imputations be such that, if it were believed in'the Quarter in whicli it was intended 
to be believed, the Reputation of the Person concerning wlioin it is intended to be 
believed would not be harmed, then that Person has not been detainee 1. ^\>w* if it 
was proved that tlie Intention was to defame, and«tliat the Ile]>ort was K]»i*e}i(l in ttie 
Belief that it would succeed, but did not, surely the Offender on;^lit n<»t to esrajK* under 
the Plea that the Imjnitation was one not likely to harm the Rejmtation. Many hold 
their Reputation as dearly as their Lives, and to destroy the one is nearly (, aid, amount to 
destroying tlie oilier. Now, when it is considered that many Things would defame One 
Person that would not affect another, every Aid should be afforded the <lefained I^tason, 
instead of Clauses held out to the Defainer by which he may es(ja])e Justice. Illii.siration 
(ll). How the People in this Illustration could be ignorant of tin; Fat*t that delamalory 
Matter must have a Tendency to defame, I know not ; but it is (;i(‘a.r, tliat whatever tlnnr 
Intentions might be, that to prove them to be bad would i>e ditlieult, wliiJe this Ulus 
tration stands forth in tlndr Defence. 

Clause 470. — This Clause gives a direct Permission to the Exerc'ise (J‘ all Serfs of 
impertinetit Meddling in the Affairs of others, often tending fo make Pt‘0])h‘ ridi(*uhuis 
in the Face of Society. That there should In; no Ibaiiedy, howi‘V(a*, against malicious 
Defamation appears to ]>e a monstrous Evil. The Truth of the Mafbs- has nothing to do 
with tlu' Fact of Defamation in many Instances. In Legishiti«)n, both the JMatiej’ <»l‘th<‘ 
Fact of Defamation should bo conshlcred and the Intention ni‘ the DelaiiKa-, if flic Intent 
bo proved. Tliougli the Party whose Reputation, &:.e. a P(‘rson wislu‘d to injure bi‘ not 
defamed, still that Person ought not to es(;ape from Punishment. If the I’arty be deramed, 
to allow liiin to es(;a])e would bo still more manifestly nnjusf. Sup])OHe that a Man, A. 
for some Cause or other, has made some ofie, B, his Enemy ; snjipose, at t-li(‘ same Time, 
tliat B caused an Article to be printed in the Papers, stating that Five Years ago A had 
committed Theft ; this is thus cinndated ; Inus A any Riglit to Jnsti<-t‘ ? is la* entithal t«> a. 
Hearing ? may he be allowed to prove that he is not a I’liiid ^ that he n<.‘V(.*r was one, and 
that his Rejiutation has lieen most mali(;iously assailed ? "J'iil tin* lh*r)of bi* gom‘ intt^, how 
can it be known wbetli(;r he wiis a Thief or not Fivt‘ Ye.ars ago ( Tlu‘ Didamer has only to 
say that what he Inis asserted is the IVuth, and, instead of being ealled on to ])rov(i it, 
the poor Fellow whose C^hara/;ter has been iiijiU'cd is ealled njxui to sliow that lus 
Defaimn* was inllueneed by bad Motives. 

In 1 *age 118, Note R, it is stained that if the Defendant avtTS that the Imjuitatioiis 
coinj)lain<;d of as iltffainiitoiy are true, the Court ought to gf» into the (^>ii(‘sfion of tlu; 
Truth of those Imputations, On whom, then, is the Onus of Pnxd'to li«.‘ ( Siiridy on tli(‘ 
Defamcr wlio haw assei-ted tliem. It is not for Die definuMl Man to show tliat he has b(‘i‘n 
defamed, but having been spoken ill of, or Ids Ft'elings insultcMl, tin* Man wJi<^ has as.sail(‘d 
him should be niad<; to sliow that what he has slated, ludng triu*, Ae., is not (‘ahmlati'd to 
injure the Chara(;ti;r. But even liere Uu; Position assumed <I(h‘s not a]>].)ear sound, (or* 
tliere are many Cases in whi<;li the Truth of a. Fact by no means Idnders tlu‘ Statement ot 
tliat Truth, in many Cases and Circumstances, being flefamatory. Tlu‘ ( '«>urs(‘ that Jus 
tice appears to ])oint out is, that the Fact of 'rnil-h being ])rimarily adniitl <‘<1, iln- Fir.-st 
Question to be gone into {\\o. (Jbjfict af the Piihlishrr av Ddntnf r, Si‘(‘on<lly, wlielhe!* 
Society really will benefit by the Publication, and to what Fxt(‘nt. Thirdly, whether' 
fi'om jirivate Enmity it is not very jio.ssible that, evt;n sn]>]iosing a. Benefit, trilling jk i 
hajis to a Degree in itself to Society, might accrue, that still sn<*}i Benefit may m ver be 
contemplated by the Defamer, but that, on the eorilrary, he inbaidt'd to do the olfier 
Person Jis mueli Injury as possible. Fourthly, wlietlier the Injury done, or likely be 
done, was of su(;b a Nature as to bo of very injurious and gn at Coiist*qiiene(; in ils 
Results to the Individual defamed, when it was, at the sanu* Tinu\ of very trilling* 
Consequence to Society, and hardly any Beiielit could be said to Ia‘ ilt*rived to any mi'' 
from the Knowledge; of it, or vice vr.rsd. Take, then, the Fxample abovi‘ given. Su])])(>st^ 
that A admits the Theft; that he, at the same Time, saiisfi(‘s tlu; (’ourt that he lias ever 
since be<*ri living a quiet, honest, upright Life ; that he produces a Host ot Wil masses to 
prove this ; that Ik; shows that the Theft was committed under very ]UH*uliar Ciireumstaiu es 
of Hardship ; that, though they could not jiLstify, still they mitigated the Atrocity of it *, 
that, previously to that, he had livK;d an honest Life ; that for Years ])nst B bad b(;t‘n hi.-i 
inveterate Enemy, and it was prineijially owing to bis Villany that be had Ium ti s(» 
reduced in Circumstances as to be induced to thieve for his Brea<l. (loneeive all Ibis to 
be incontrovertibly proved ; can it be doubted that B was a(;tuateil by malitaous M<»tive.s ^ 
that A's Character ran a very serious Risk of being injured, and his future Pros]>eet s ruined ^ 
that, being in a flourisliing Trade, he might become Bankrupt, frc. &:c. ? that no Benefit 
could bo done to Society by having the Information tlirust upon them? and, in short, 
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that no End could be gained, but the diabolical and malicioua One of B ? Can there be 
a Doubt that B ought to be punished ? Bet us tiy another Case. A Lady of the First 
Education and Manners, surrounded by her Friends, is under Promise of Marriage, md, 
after a long Cotuse of Deception and Villany, is seduced. .Her Seducer, haying gained 
his End, and, not immediately marrying her, according to his Promise, she indignantly 
leaves him, and ever after lives an irroprouchable Life. That her Seducer does everything 
in his roHHer to entrap her ; but, seeiiig nothing but Dishonour attending her joining him,' 
she vu tuously refuses. He bect)incs enraged, and commences publishing and circulating 
all kinds of bad Keports to ruin }iea*,.if ]>ossible, in the Estimation of her Friends, and of 
the AVorld. A Man of this kind would find immediate Shelter under Clause 470 ; and 
what .Kedress could the unfortunate Woman have ? Her Delicacy would revolt at the 
PMLl)lieation of her Infamy, if the Question of Truth was gone into, and thus be prevented 
from HC'cking Redress ; whereas, the Fact of her having been injured in Reputation is manifest. 
If the 01»je(*t of tlic Defamcr were iinpiired into, primd facicy and found to be inadequate 
or bad, the Truth or Falsehood of the Fact is of little Moment ; but there are many Cases 
ill which the Fact might be utterly false, and yet an Investigation of the Truth might 
rend(^T the Party infinitely ridiculous in tlie Face of the World, and subject him to Com- 
ments, and own give him a Name ever afterwards. Thus, So and So is the Man who was 
lil>elle<l Five Years ago,’* and a long Case gone into as to whether there was any Truth in 
his keeping a Nat-iN e Mistress. Rather than be made thus a Subject of Ridicule, a Man 
might, liowevt*!* inucli he was unjustly defamed, pocket the Insult, however galling, 
than enter a Court of Justice. If, then, when ho had Truth on his Side, a Man woldd 
submit to >)e defamed rather than enter a Court, what would bo his Feelings when he 
had actually done tlie Thing he was accused of having done. To have his Cliaracter for 
Probity or Honesty innlidously assailed and ruined, find be obliged to sit by in Silence 
and suffer, b(H*ause the J^aw detormines tliat Trutli cannot be Libel (though in Fifty 
(Jast‘s out of a. Hundred it is), would indeed ])e a hard Case. It is quite Time enough to 
imjuire into tlie Truth of a Fact of this sort when the defamed Person demands it. If 
the Truth is admitted, no Inquiry regardingit is necessary. We should then proceed at 
onee to the Publisbers Motive; if denied, a.n<l the Reasons adduced by the Defamer for 
bis supposed liladloiis CondiK^t are so jdaiisible, without going into the IVoof of the Case, 
a.s to make the Proof of the dVuth necessaj’jj;, then let the Defamer prove what he can ; 
but, in the fli-st, instance, he has no good Reason to urge to punish liiin, and leave the 
Truth alone, unless Ptoof of it be also demanded to enable the Plaintiff to come forth clear 
to the World. 

Clause 478. — This FKceptlon can easily be abused most grossly. 

Clause ISO,— Sup])os(; tlie. Ih'inting Jiero not to be lauqiosely comjealed, but that the 
Possessor is ignorant that defamatory Matter has been printed ; to punish liim would be 
unjust. It would pi-rbaps be as wtdl to ]»ut tliis also as an Exception. 

Vdaus(* 4(S1. — If Quo Imndred defamatory INcwspapers are sold, why should the Man 
who sells the First be punisbiMl and those who soil all tlie otliers escape? 

See l*agt‘ 0J),I^ot(‘ It, —Tlie Suggestion in the last Paragi'a])!! of this Page is very good, 
and is certairdy entitled to Hie greatest Kes[>eet. 

See Page lOO. — dlie Exaiiqile at the Top of fliis Page is not one likely to occur. What 
Cang of Sharpers would pros(!Cute or their Party for Dida-i nation, knowing that he 

eouhl ])rove tJiem to be ATUains of tlio blackest J>ye. Illustrations wliieh are to justify 
L(‘gishitioii should at least be practical in their Nature. 

See Page. 1 o:b — A Writer characterizing a jmblic Functionary in general Terms as inca- 
])ablc‘, lias eitlier done that Funeiionary a most serious Harm or a Renefit. I cannot conceive 
a public Fuiietioiiary being under the least Mistake as to whether he was benefited or harmed 
tlieroby ; but 1 can easily imagine his excessive Indignation, and a manifest Desire to 
knovy; why, without anything sjiecific lieing brouglit against him, ho should in general 
IVriiis be. called incapable ami publislieil to Hie World as such. His First Anxiety would 
naturally be to ascertain in what Respect he bad sliown birnself to ho incapable ; but 
injlin‘<l as he is in Refuitation as a public Offfifikr, and tJicreby an almost incalculable 
Injury done him, the Law Commissioners, instead of doing Hie Justice to let him know 
ho'w b(‘ has ern‘<l and requiring liis Dcfiimer to piroduce Proof, call on him to show Proof 
oi‘ bad Faith in his Hefamer; as if the Fact of his having defamed him was not in itself 
suflicitmt Proof of bad Faith. No Writer, whether in good Faith or ba-d Faith, has any 
Business, exeeyit on tlic fairest and strongest (Grounds, and Hitui even at liis own Peril, to 
jniblish defamatory Matter of another. Tlie Effect of the ])resent I.aw will bo, that if the 
Ni‘ws]>aper AVrit.er*s abuse Hio Law Commissioners, or any one else, as Pickpockets in 
^^fjood f hey must take it all in cfnod Faith, and submit. 1 cannot conceive a general 

Iiiqnitution that^/iloes not inclmle sjiecific Facts. Thus, if A publishes Hiat B takes Bribes, 
it mny be inferred that P> lias taken a Bribe at some 'Fime and Place that is known to A ; 
but if -A should in gemu-al Terms say Hiaf B is incompetent to do Ids jiublie Duty, would 
not Hie lnfe^ene,t^ ]>e eipiaJly great that some sjieeilic Instance or Instances of Ip competency 
hail been brought to A.s Notice? If there had not, then mast A be, by bo much the more, 
a greater Scoundrel for maliciously and wantonly defaming another, at the most tlu’otigh 
mere Report, which could be no Justification, and surely ouglit to bo puniBhed. There may 
also bo Cases where a Person would not be defjunod by a Publication circulated in a par- 
ticular Place ; whereas the Circulation of the very same Report would be most higldy b6 

in 
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in another Country or ToWn. In writing the above Remarks, I have been guided by 
nothing but the small Share of Experience that I have gained in the Eight Zillahs in 
which I have held Appointments in Bengal and in the North-west Provinces, tadded to 
mere reading of the Bengal Code itself. To comment properly on a Book that has taken 
upwards of Five Years to compile, and where Doctrines at variance with j^revious l^aw 
are laid down, would require at least a Year or ^wo ; and Positions that, Ijy a specious 
Reasoning, a])pear strong, would, to show their weak Points, rcrpiire a String of Argu- 
ments and a Length of Writing that would somewhat exceed those used in the Code*. 
To attempt this effectually would be to write a Book somewliat liii*g(!r i,h;ui it is ; and 
this Principle, if carried out by all Magistrates, wouhl fill so many Volumes that it would 
take more Time to read than could or wf>uld ever be spared. I havt^ already trespjiftsed 
very consi<lera.b]y on Spaeey*iind being very ecu’tain that the Arguments* of those of more 
Experience will hold a j)rior Place, as iht^y are most assuredly eni-itled t.o do, I itiel it 
unnecessary to add more. I have endeavoured to confine mystdf (mtiredy to what is f)f a 
practical Nature in the Codt*, and havci nffrained from Argument except wlieti the very 
anomalous Sort of Jjegislation appearc^d to call for (.•omment, as beifig opposed to ilu 
Interests of that Society in which 1 am <lestined to live and move. 

The Remarks that 1 liave offered on some of tlie Clauses may apjtear frivolous 
others ; but be it remembered that, till tin*- whole of Ihe Enactments of the Penal CVxle 
bo all retained fully in the Memory, it is very possible that the Punishment in One Clause 
may appear trivial, whereas if the whole Train of ( -lanses that might be brought to hear 
upon any particular Crim(‘ couhl be recollected at the same Time, the Punishment, when 
added to those in the other Clauses, would ap])oar severe. But only a ]u*aetical A])pli- 
cation can give a perfect Knowledge of tlui Bearing of all the Clauses, and on this account 
I am the more diffident in bringing forward Comments that may, in all Prohahility, tend 
to show that I was ignorant of Facts that more Study or Ex])(U’ienee would have made 
me acquainted witli. 

I have, &e. 

(Signed) E. H. C. MoNCKTON. 


H. C. TuCKEn Esn. to II. B. IlATmiNGTON Esq. 

(No. 307.) 

Sir, . Azimghur. Magislra.te\s Otlice, 14th Decendx'r !83ft 

In reply to youi* Circular of the 2Ith Manli, 1 ])roc(ied to state my C)])inions on the 
proposed Penal Code, ju'emising, that a good i)ig(‘st and Assimilation of ihe existing liaw 
might liave heen hotter ; and that the Language of the Code fdiould have been so t^l(*arly 
^aud definitdy framed as to have rendered “ Exjilauations and “ llhistrations un- 
necessary. 

Clause 5G. — I do not think that A should have ihe Power of altering his own Sontiuieo 
an<l discharging it, at his own l*jeasnre, j>artly in ih'ison, and )>artly iti Coin. ^J’his wouhl 
introduce gn;at Confusion, and render the Siijiervision of the Register of Warrants more, 
difficult. 

Clauses 58, 5J>, GO. — When Two OfTems*:-? of the same Nature are eoinmittod at the same 
Time they ought to be conjointly punished as Cue Offence of an aggravat(*(l Nature ; 
otherwise, under lllustrai ioii (h), in a Fra^^ with Fifty IMen, A might he irnprisemed Fifty 
Years for striking and causing Hurt to each of tliem. 

Clause Gl. — Surely (‘.very oTie must be tried fur a definite and s])ecifle Offence, and be 
liable to tlie Penalty of that Otrenec. There jire often siweral Handles by which the same 
Offence may be taken uj), but Iiaving .seh?ete<l your llanclle, you sbould keep to it. 

Clauses (J2, G3, (58, (59, 70. - Illustration (d). The Oflioer might be tried, and probably 
punished, for indiscreetly ordering the Soldier to lire. 1 think there might he a. gr;tduated 
Scale of Punishments for Offences coimiiitted under difft^rent I)t*gr(‘(*s of had Judgment. 
A beifig brouglil in Guilty of the Offence under the specific Degree of ill Jiidgmenf., would 
receive the diminislio^KPenalty attached to it. 

Ill Judgment might bt? chusse<l under — 

1. Defective Judgment, troni being under Age, Idiotcy, or being uncon.sciously 

drugged, &e. 

2. Mistaken J udgment, 

3. Ctareless Judgment. 

4. Wilful Crime. 


Offence. 

No. 1. 

No. 2. 

No. 3. 

No. 4, 

Murder 

Fine, slight Imprisonment, 
or to be scut to Insane 
Hospital. 

1 Fine, Imprisonment 
for 1 Year, 

Imprisonment 
fVom. 1 to 7 
Years. 

Death. 

Grievous Hurl 

Slight Fine, slight Impri- 
sonment, or to bo sent 
to Insane llospitaL 

Slight Fine and Im- 
prisonra(*nt. 

Fine and Im- 
prisonment. 

Full Penally. 
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dauses 68, 82. — It appears inconsistent to say that 68 is not an Offence, and yet in 82 
to allow A to kill Z and be guiltless. Z, in both Cases, is Qxiilty of Attempt to murder, 
under Noa 1 and 2, which justify A in resisting, and, if unavoidable for Self-defence, 
killing him ; but he could not be justified in killing Z for doing nothing wrong. 

Clause 91. — This is a worse Offence than 90, and should be punished more severely. 
The Pimishnient should also be pai-tly regulated by the Relations between the Jnstigator 
and the Person instigated. Where the former is either the Husband, Parent, or Master 
of the latter, he should be liable to the full Penalty attached to the Offence instigated ta 
This Hide might also be exteniled to Landlords, Religious Teachers, &c. 

Clauses 98, 99. — Per])lcxe<l and impracticable. We cannot judge of People's ‘^Inten- 
tions " and “ Misconceptions/' or of what “ they know to be likely." 

Claues 106. — Boes this include a Receiver of stolen Property melting down or other- 
wise “causing the Marks of stf)len Property to disappear"? I think that the Clause 
would be more complete if the Words “ with Intent to screen the Offender" wore inserted. 

Clauses 107, 178, 206. — The Exception should only extend to Husband and Wife ; and 
the Penalty should, I think, in Cases where the Convict was sentenced for Felony, be a 
Quarter of the original Term of the escaped Convict's Sentence. The greater his Crime 
the greater tlie Offence of knowingly harbouring and concealing him. 

Clause 142, 144. — Impracticable. How are you to prove the knowiv{jly giving an 
unjust Order ? Appeal, Civil Action for Damages, and Dismissal by Government are 
quite sufficient ChecKs, without subjecting “ Judges" to be brought to Trial for Injustice 
by every disappointed Suitor. 

Clauses 159, 160, 161. — A Provision of “ toties quoties" should be inserted, till the 
Order is executed. 

Clause 196. — Should not be confined to “Civil Suits," but extend to all false, fraudu- 
lent, or vexatious Conifdaints. 

Clauses 186, 199. — Why should 199 be double 186, and not vice versa. 

Clauses 201, 20^1, 204. — Tlie Power of imposing Fetters, or additional Fetters, and of 
reducing the absconding Prisoner's Allowances, should be given. Corporal Punishment is, 
I fear, beyond Hope, and few of the Gaols in this Country admit of solitary Confinement. 

N(^tes, Page 40. — No one should be allowech to plead that an Order was “ foolish " as 
his Reason for disobeying it. Until reversed on Appeal, the Order of every Public Servant 
sliould be binding, and be onforcod. Officers should be warned against issuing vexatious 
Orders (tinder Liability to Suit for Damages in the Civil Court), and tliey might be pro- 
hibited from issuing any General Orders without the previous Sanction of the controlling 
Authority. 

Clauses 223, 224. — A Stamp Wiisher, being more likely to be an habitual and pro- 
fessional Rogue, shouhl be punished more severely than the mere User of a washed Stamp. 
This washing and using, being a Species of Fraud best adapted to the timid Character 
and small Moans of Natives, should, I think, be jmnislied as 220 and 222. 

Clause 225. — This is much too severe in the present inefficient State of the Government 
Post Office. It will be Time enough for such an Enactment when Captain Taylor s Efforts 
to establish good District D.aks upon Rowland Hill's Principle arc successful. 

Clauses 363, &c. — This is no Theft, but a criminal Tresj^ass. 

Clause 368. — The putting in Fear must be clear ; the Injury sufficient to compel the 
Act, with reference to the Age, Sex, and Situation of tlie Pcjrson threAtenod ; othei*wise 
Complaints of Extortion will continually be brought for wan 1. C and D are not sufficient. 
Extortion should, I think, bo confined to Threats of Pernonal Injury, such os (a), for 
which no subsequent Civil Proceedings would afford an adequate Remedy. 

I have, &c. 

. (Signed) H. C. Tucker, Occasional Magistrata 


R. Low Esq. to H. B. Harrington Esq. 

(No. 388.) 

Camp Lconee Jubulpore, Office of the Poona Adawlut Court, 
Sir, 16th December 1838. 

In reply to your Letter No. 1,550 of the 27tli ultimo, T have the Honour to inform yon 
that I have not drawn out any Observations on the new l^enal Code, from an Idea that 
no Opinions of mine on the Subject would be thought worthy of Attention. 

I have, &LC. 

(Signed) R. Low, Principal Assistant to Commissioner. 


H. Armtsthong Esq. to H. B. Harrington Esq. 

(No. 23.) 

Futtehpore, Magistrate's Office, Camp Sheorajpore, 
Sir, 19th December 1838. 

I HAVE the Honour to acknowledge the Receipt of your Letter No. 1,633 of the 27th 
ultimo. As tlie Court in their Circular of the 24th March last have left it optional to 

pass 
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pass an Opinion in detail on tho proposed Penal Code, I shall merely state tliat it does 
not appear to me to have any Advantages over the present Regulations, wliicli are more 
simple, and in my Opinion preferable to the proposed Code. 

I have, &C. 

(Signed) H. Abmstbong, Magistrate. 


Hon. Sir W. Norris to Hon. T. C. Robertson, W. W. Bird, W. Casement, and 
(No. 108 .) A. Amos, Esqrs. 

Honourable Sirs, Penang, 4tli October 1 889. 

1. I DO myself the Honour to acknowledge the Receipt of your l.ietter of the 1 2th 
August last, referring to tho previous Communication of your Predecessors and the Copy 

"of the proposed Penal Cotie for India therewith transmitted, and must aj>olt>gizt> for the 
seeming Neglect on my Part, which has rendered necessary a Second Applictition for sucli 
Observations and Suggestions as my Ex]ieri(!nce might dictate, with regard to the im- 
portant Subject to wliich the Work in ipiestion relates. 

2. This api>arent Reiriissness, however, would not have occurred but for frequent In- 
disposition, — the few Intervals of Leisure wliich, as sole Professional Judge in a Court 

{ )erforming Circuits and sitting throughout the Year, 1 am ever able to commaml, and 
astly the Supposition that any Remarks of mine had been renderetl suj.>erduous by the 
Transmission of the Work in question to England, for tlie idtimate Approval or Rejection 
of the Home Authorities. 

3. I have now only to add, that 1 shall h.ave much Pleiisure in complying with the 
Request which you have dotie me the Honour to make at os early a Period as my Health, 
my official Duties, ami tho Importance of the Sulyect itself will permit, although I fear 
tlvat the Observations which, under such Circumstances, I may have to offer will be 
shorter and less satisfactory (uther to the Legislative Council or to myself than could be 
wished. I have, &.c. 

(Signed) W. Norri.s. 


No. 115. 

(No. 109.) Minute by the Honourable A. Amos. 

21st October 1842. 

Having rctumed a short Time ago various References concerning tin; 
Criminal Code, it may be useful to make a Memorandum on the Subject. The 
Papers remained with me till the Answers should be all sent in. Some 
important Answers never arrived. I may mention particularly that of the 
Lower Sudder of Bengal ; nor did wc ever receive an Answer from Sir E. Ryan. 
A Second Part of .Sir J. Awdry’s Answ'cr W'as promised, but it never came. 
Wc received no Answers from any of the Advocate Clencrals, excepting the 
Advocate General of Madras, Avho altogether disapproved of the Code. From 
the Straits avc received only an Excuse ft)r an Answer. 

However, possibly the Council might have been induced to dispense with 
some at least of the Answci's that were expected, but for other Considerations. 
It is a very important Circumstance that the Definitions and Punishments of 
the Penal Code of England were under tlic Revision of“ a Coimnission sitting in 
England at the veiy Time a Penal th>dc Avas being prepared for India. The 
English Criminal LaAV Commissioners have, I hclicA’c, fini.shed tlicir Reports, 
and their Labours Iuia'c no doubt undergone the Consideration of the English 
Authorities and the Legal Profession, and Avill, I presume, speedily be sub- 
mitted to Parliament. Indeed the Engli.sh Criminal Luav had before the 
Rep ort of the Indian Commissioners Avas finished undergone scA’^crul important 
and extensive Modifications, both Avith regal'd to the Definitions and Punish- 
ment of Crimes. 'I'he English .Statutes by Avhich these Changes Averc effected 
have been extended to the Indian Presidency ToAvns, at the Desire of Her 
Majesty’s Indian Judges. Had these Statute.^ been brought under the Con- 
sideration of the Indian Commissioners, it is probable that they might havc' 
materially modified their Code with reference to them, and even for the sake 
of Uniformity haA’c conceded some 'Phings Avhich might be moi'c consonant to 
their own (Opinions. I need not dwell on the various and most importanl 
Advantages of keeping the Law in India identical, not only in Spirit but in 
Letter, with the Law of England, wherever the latter may not be inappropriate 
to the Circumstances of the Country. But a A’^cry considerable Part of the 
Penal Code prepared by the Indian Commissioners is not more peculiarly 
appropriate to India than to England. 
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Again, the Commissioners did not furnish us with a Statement of the 
Criminal Law of the Country as derived in a great measure from the Regula- 
tions, and in some respects from the Mahomedan Law. , This they were 
required to do by the Charter Act j and in the Absence of such a Statement 
I must own I should feel reluctairt blindly to make sweeping Changes, being 
satisfied from actual Observation in various Instances that but little Modifica- 
tion, and sometimes no Change at all, was requisite in the existing Provisions 
of the Law. In One of our Acts relating to the drilling of Coin, we adopted 
the^ Terms of the Mofussil Regulation, for the Purpose of applying it to the 
I’rcsidcncy Towns, after much Consideration, in preference to the Code or the 
English Statute ; for we deemed it important, in supplying Defects and 
attaining Uniformity, to avoid Change in a Case in which the Terms of the* 
Regulations were sufficiently precise for all practical Purposes. 

We have on various Occasions passed Acts upon the Matters which are the 
Subjects of the Provisions in the Code. On these Occasions we have atten- 
tively consulted the Code. In doing so I have always found that the Commis- 
sioners had given much Labour and much Reflection to the Questions before 
them. Nevertheless, from a View of the practical Suggestions and Remarks of 
the Mofussil Authorities, or from the Discussions in Council, it has generally 
been found that it would not be expedient implicitly to follow the Co(m;. And 
as this has been the Case with regard to Questions that have arisen upon 
express References and Orders which the Course of Business obliged us to 
consider, it made me (as far as I was concerned) the more cautious of recom- 
mending generally the Adoption of a Multitude of Provisions not founded on 
any previous Law or System, and which we could not so attentively scrutinize. 
We have, moreover, been especially cautioned, in a Despatch received since my 
.‘\rrival in India, against passing the Code prematurely, seeing that it was not 
based on Experience, and contained many ’Provisions that had never been tried 
by that Test. On One important Chapter of the Code, the Admission of 
Strangers into certain Parts of India, a Draft Act was framed; but Lord Auckland, 
whilst at Simla, refused his Assent. A Draft Act concerning Affrays, which is 
One of the Heads in the Code, has been published, and is under Consideration ; 
as also a Draft concerning malicious Trespasses by Cattle, and One concerning 
Nuisances, upon wliich Subject we have also passed Legislative Enactments. 

Many of the Authorities we have consulted say, very truly, that they cannot 
sufficiently judge of tlic Expediency of the Criminal Code of Definitions and 
l^uuishments until they sec more clearly by whom and according to what 
Procedure the Law is to be administered. Though much has been done in our 
Legislative Acts and by the Law Commission upon the Subject of Procedure, 
and though the Police Committee have long ago made several important Sug- 
gestions, yet, partly owing to the State of the P'inanees and Troubles of the 
Country, and the Abstractions occasioned by political and military Emer- 
gencies, with the occasional Absence of the Governor-General, a great deal 
remains to be done before we can place on a satisfactory Basis our Criminal 
Courts and our Police. 1 may mention as Matters of great Importance which 
remain to be disposed of, the general Amenability of Biitish Subjects to the 
('riminal Courts of the Mofussil, and the confiding of Criminal Powers to 
Native Judges. The Subjects, moreover, of Prison Discipline and Transporta- 
tion have an important Bearing on the Code. On these Subjects, though much 
has been recommended by the Prison Discipline Committee, and approved of by 
Government, little has been practically effected. 

Notwithstanding, however, the above Considerations, more, doubtless, of the 
Code, under necessary Modifications, would have been converted into Law if 
Government had, in the Communications it has received from the different 
Parts of India, found there was any urgent Call for it. In the few Cases where 
better Definitions of Offences, or a more expedient Provision of Punishment, has 
been found desirable, the Code has been consulted with Advantage; but such 
Cases have not been numerous ; whilst our Attention has been very frequently 
and urgently called to Matters of Criminal Procedure and Police, and which on 
that Account seem to require our Attention in preference to the Code. I 
conceive that at all exeni^ in the Absence of a Governor~ General it be 

lost Time to canvass seriatim the Articles of the Code. 

•. (Signed) A. Amos. 
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No. 116. 

Extract from the Procbedings of the Right Honourable the Governor 
Grnbral of India in Council in the Home Department (Legislative), 
under Date the 26th April 1845. 

(No. 354..) G. A. Busiiby Esq. to the Indian Law Commissioners. 

Gentlemen, Council Chamber, 26th April 184.3. 

The Indian Law Commission submitted to the Government the Draft of 
the Penal Code in its revised and printed Form in October 1837.. In 
February of the following Year Copies w’erc sent to the (iovernments of the 
several Presidencies, and through them to the Sadder Courts jind such sub- 
ordinate Officers as they might think proper to consult. Those Governments 
were also requested to furnish Copies to any other public Officers or any 
Individuals whose Opinions they might consider valuable. Copies were like- 
wise transmitted to the Judges of Her Majesty’s Supreme Courts, to the 
Recorder of Penang, the Advocate General, and other Law Officers of the Com- 
pany at the several Presidencies, and to several experieneed Functionaries in dif- 
ferent Parts of the Country, inviting their Opinions and Observations, with a 
view to render the Work as complete and free from Faults as possible, 

2. I’lie Returns w’hich were receivjcd in reply to these Communications 
ci^tend to the End of October 1840, and fiirm a very large Collection, The 
Governor General in Council is desirous that some .Step should be taken 
towards a Revision of the Code, with a view to its Adoption, with such 
Amendments as may be found necessary, or to its final Disposal otherwise. 
For this Purpose I h.ave been instructed to refer to 3’ou for Examination all 
the Opinions received from the several Presidencies, as per enclosed List, and 
to direct your Attention to the “ Act of Crimes and Punishments ” contained 
in the Seventh Report of the Commissioners on the Criminal l,.aw of England, 
with a view to Comparison, and the Detection of anj’ Omissions or other 
Imperfections that may exist in the Code. With these Materials the Governor 
General in Council trusts that j'ou will be enabled to frame such a Report as 
may assist the Government of India iu forming a .ludgment on the Merits of 
the Code at no distant Date. 

I have, &c. 

(Signed) G. A. Busiiuv, 

Secretary to the Government of India. 

Kiidosure in No. 11 G. 

List of Letters from tho Government of Tnoia to tlio Local Governments .and otlis-rs, 

regardin/? tlio Penal Code. 

FORT ST. GEORGE. 

Letter No. 88, dateil 12tli Febm.ai-y 1 83S. Tr.anamits 150 Copies of (ho Penal Code 
From Officiating Socretarj’’, Government, for Consideration of the Madras Govern- 
India, to Chief Secretary, Government, Fort ment, and Distrilnil/ion in .a Manner tliat 
St. George. >'«ay toinl t.o useful Results. Remaiks 

from jnihlic OflleiTS or Individuals, in order 
to render the Case com]dete mid fx-ee from 
Faults, will he thank I'nlly re.eeivcd. I'lie 
Siulder Foujdarry A<l.awlut .should ho oalled 
upon to collect and adjust (Ijiinions fi'oiii 
all such jiiiblic Ollieers (suhordiuate to 
theml who may he deemed (pialilied to 
contribute to the Improvement of the Codx*, 
and to suhinit to the Legislative Couneil, 
through the local Government, tho Returns 
that they niay receive, with their own Oh- 
serv.ations. Oiiinions of the local Govern- 
ment requested as to the N.ativo Language 
or Languages into which the Code ongJit 
to be translated for Distribution among the 
intelligent Pait of tho Native Community, 
as also to the Means available for a satis- 
factory Execution of the Translation. 

Letter No.319,dated7thTMay 1838. From With Copy of Communication from Se- 
Gfficiating Secretary to tho Government, cretary to the Government of India with 
India, to the Chief Secretary to Govern- the Governor General regarding the pro- 
ment of Fort St. George. posed Penal Code. 
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Letter No. 489^ dated 12th August 1889. In oonsequence of a Desjpatoh from the 
From Officiating Secretary, Qovemnient, Honourable the Court of Directors on the 
India, to Secretary, Government, Madras. Subject of the Penal Code, requesting that 

the Judges of the Sudder Foujdarry Adaw* 
lut may be called upon to submit their 
Observations and Suggestions,, with any 
Returns received by them, in order that 
the Supreme Government may be assisted 
in the Review of the Work in question. 

BOMBAY. 

Letter No. lOS^dated 12th February 1838. Transmits 100 Copies of the Penal Code 
From Officiating Secretary to Government, for Consideration of the Bombay Govern-, 
India, to Chief Secretaiy, Government, ment, and Distriliiition in a Manner that 
Bombay. may tend to usefiil Results. Remarks from 

public Officers or Individuals, in order to 
render the Code com]^lete and free from 
Faults, will be thankfully received. The 
Sudder Foujdarry Adawlut should be called 
upon to collect and digest Opinions from 
all such public Officers subordinate to them 
, who may be deemed qualified to contribute 
to the Improvement of the Code, and to 
submit to the Legislative Council, through 
the local Government, the Returns that 
they may receive?, with their own Obser* 
vatioiis. Opinion of the? local Govern- 
ment requested os to the Native Language 
or Languages into which the Code ought to 
be translated for Distribution among the 
intelligent Part of tlie Native Community, 
as also to the Means available for a satis- 
factory Execution of the Translation. 

Letter No. 320, dated 7th May 1838. With (/opy of Communication from Se- 
Froui Officiating Secretary, Government, cretary to the Government of India with 
India, to Aiding Chief Secretary, Govern- the Goveraor General, regarding the pro- 
lueiit, Bombay. pos(?d Penal Code. 

Letter No. 442, dated 12th August 1831). liequesting the further Reports promised, 
From Officiating Secretaiy, Government, in or(lc?r that the Government may be 
India, to Secretary, Government, Bombay. assisted in the Review of the Penal Code 

by such Obscu'vations and Suggestions as 
th(y may contain. 

BENGAL. 

Letter No. 48, dated 12th February 1838. Transmits 200 Copies of the Penal Code 
From Officiating Secretary, Government, for Consideration of the Bengal Government, 
India, to Secretary, Government, Bengal. and Distribution in a Manner that may tend 

to useful Results. Remarks from public 
Officers or Individuals, in order to render 
tlie Code complete and free from Faults, will 
be thankfully receivecL The Sudder Niza- 
mut Ad.awlut should be called upon to col- 
lect and digest Opinions from all such pub- 
1 lie Oflicers subordinate to them who may 

be deemed qualified to contribute to the 
Improvement of the Code, and to submit to 
the Legislative Council, through the local 
Government, the Returns that they may 
receive, witli their own Observations. 

Letter No. 154, dated 7tli May 1838. With C(qy of CJommuni cation from Se- 
From Officiating Secretary, Government, cretary to Government of India with the 
ifidia, to Officiating Secretary, Government, Governor General, regarding the proposed 
Bengal. Penal Code. 

Letter, dated 12th August 1839. From In consecpience of a De^spatcli from the 
C>fficiatiiig Secretaiy, Gov^eniment, India, Honourable Court of Directors on the Sub- 
to Secretary, Government, Bengal. jeet of the Penal C:?ode, requesting that the 

Judges of the Nizamut Adawlut may be 
called upon to submit their Observations 
and Suggestions, wdtli any Returns received 
by them, in order that the Supreme Govern- 
ment may be assisted in the Review of the 
Work in question. 
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NOBTH-WESTERN PROVINCES. 


Letter 68, dated 12th Febnuiy 1838. 
From Officiating Seoretaiy to Qovemment, 
India, to Officiating Secretaiy to Governor 
General of India for the N. W. Provinces. 


Letter No. 321, dated 7th May 1838. From 
Officiating Secretary to Government, India, 
to Officiating Secretary to Governor General 
of India for the N. W. Provinces. 

Letter No. 440, dated 12th August 1839. 
From Officiating Secretary, Government, 
India, to Secretary, Government, N. W, 
Provinces. 


GOVEIlNOil 

Letter 176, dated 2Gth February 1838. 
From Officiating Secretary, Gk)vernment, 
India, to Secretary, Government, India, 
with the Governor General. 


Transmits 150 Copies of the Penal Code 
for Consideration and Distribution in a 
Manner that may tend to useful Results. 
Remai'ks from public Officers or Individuals, 
in order to .render Uk? Code complete an(l 
free from Faidts, will be thankfully received. 
The Sudder Nizamut Adawhit should be 
called uj)on to collect and digest 0|\inion8 
from all such public Officers subordinate 
to them who may bo deemed (jualified to 
contribute to the Imiirovement of the Code, 
and to submit to the Legislatlvo C^nmeil, 
tlirough the Loeal Government, the Jlctuims 
that they may receive, with their own Obser- 
vations. 

With Copy of Communication from Secre- 
tary to the Government of India with the 
Governor General r(*garding the proiiosed 
Penal C^ode. 

In consecpienee of a De.sj)ateh from the 
llonoiirabki Coui t of Directors on the Sub- 
ject of the Penal (k)de, requesting that the 
Judges of the Nizamut Adawlut at Alla- 
habad may be called uj)on to submit their 
Observations and Suggestions, with any 
Returns received by them, in order that the 
Suj)^me Government may be assisted in 
the Review of the Work in question. 

GENERAL. 

It was not the Interition of the President 
in Council to intimate to the Court any 
Intention of instantly entering on a Dis 
enssion of the Draft of Penal Code without 
a previous Collection aiirl C^cJlation of Opi- 
nions of qualified Persons. Refers to Letter 
from this Department to Mr. Thomason, ilated 
12th instant, for the Steps taken for obtain- 
ing Materials to aid the Deliberations of the 
President in Council. Mentions tlie parti- 
cular Funeiionaries who liave been addressed 
on the Subject, and ay)pen(ls t^>py of Letter 
to the J udges of the Su}>remc (.Vmrts at the 
different Presidencies. Explains the lnii)reB- 
sion under which the ( -01111111111 ieati on to the 
Court of Directors referred to was made. 
Requests the Ojniiion of his Lonlship whe- 
ther any more j)artieular Means should be 
used to elicit the Sentiii43nts of any public 
Authorities. 


JUDGES. 


Letters Nos. 41 and 42, 58 and 59, 56 
and 57 , and 60, dated 1 2th February, From 
Government of India to each of the Judges 
of the Supreme Courts of Bengal, Madras, 
and Bombay, and the Recorder of Penang. 

Letters, dated 12th February. From the 
Officiating Secretary, Government, India, to 
the Advocate Generals, Standing Counsels, 
and the Company's Attorneys at each of 
the Presidencies of Bengal, Madras, and 
Bombay. 

Letter, dated 12th August 1839, No. 445. 
From the Government of India to Cliief 
Justice, Supreme Court, Bombay. 


3 


With a Copy of the Penal Code to each 
of the Judges of the Supreiiu' f^>urts of the 
Three Presidencies, and to R(‘corder of 
Penang, for Observations and Suggestions 
for sujiplying any Defects in tlie Work 
which may occur to them. 

With a Cojiy of the Penal Code, for 
Obsex’vations and Suggestions for sup] dying 
any Defects in the Work which may occur 
to them. 


In consequence of a recent Despatch fi'oni 
the Honourable Court of Directors on the 
Subject of the Penal Code, request the 
fui’ther Communication promised in Letter 
dated 3d June 1838, to assist the Govern- 
ment in the Review of that Work wliich must 
be soon commenced upon, by such further 
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Letters, dated 12th August 1839. JProm 
the Qoveniinent of India to tlio Jiulges of 
the Supreme Courts at Fort William ami 
lladrius, and to the Recorder of Penang. 

Letters No. 346, dated 1 2th August 1839. 
From . Government of India to the Hon. 
Sir H. Seton, Kt., Puistu* Justice of the 
Supreme Court at CJiilcutta. 

Letters Nos. 340 and 341, dated 12th 
August 1839. From OlHdating Secretary, 
Qovemmeui, India, to Advocates General at 
Calcutta and at iioinliay. 


Observations and SuggestionB as may be 
dictated by his intimate Acquaintance with 
the important Subject to ^hich that Work 
relates. 

Ditto, ditto. 


Ditto, ditto. 


In coTisequfnce of a Despatch from the, 
Ilonunrable tJje Court of Directors on tlie 
Sidjoct of 11 lo PtJiial C(7<le, r(Mj[uestmg, in 
order that Mic Govern numt may be assisted 
in tlie Ilevicw of the VVork in c^uestlon, 
sucii Observations and Suggestions as may 
be dictated by their intimate Acquaintance 
with the important Subjt'ct to which that 
Work relates. 


INDIVIDUALS. 


Letter No. 30, dated 12tli February 1838. 
From Ofliciating Seei etaiy to tlie Govern- 
ment of India, to the IIonoiira})le »Sir Charles 
Metcalfe, Bart., G.C.B. 

Letters, < la bid 2d Sejiternbcr 1 839. From 
Officiating Secretary, Government, India, 
to W. H. Macnagliteu, Fs(|., 11, T, Priiiscj), 
Esq., Geneial Fruser, Maj<jr SltHsiiaii, and 
Colonel Sutherland. 


FORT ST. 

Letter No. 76/290, dated 7th A]>ril 1840. 
From Cdiief Secretary, Fort St. George, to 
Secretary, Govern men t of India. 


lictter 44o/727, <Ialed 10th September 
1840. From Cdiief Secretary, Fort iSt, 
Get»rge, to Secretary, Governnieiit, iiidia. 

Lotter, dated 9th duly 1838, From G. 
Norton, Advocate Gem;ra], Fort St. George, 
to Secretary, Government, Legislative De* 
]>artiut*nt. 

Letter No. 472, dab'd 13th August 1838. 
From Secretary, Governnieiit, India, to 
Advocate Gemjral, Madras. 

Letter, dated 28th October 1 840. From 
Sir E. J. Gambier, Judge, Fort St. George, 
to Government of India. 

Letter, dated 14th September 1839. From 
Sir R. Comyn, Chief Justice, Fort St. George, 
to Government of India. 

Letter, dated 11th Novemher 1839. From 
Sir R. Comyn, Chief Justice, Fort. St George, 
to Government of India. 


With a C'Opy of the Penal Code, for any 
O}>s(*rvations with which he may be dis- 
j)osed to favour the Govoniment of India. 

In conse(jUonc(» of a Despatch from the 
ITonourabh* Court Directors on the Sub- 
jtict of tiie I^enal Code, the Attention of the 
several local Governments was recalled to 
Lettei's of J2th Fcibruary J 838, requesting 
that Copies of the Work may be distributed, 
it is f(‘ared that OiKcers not under the 
Onli'i's of local Governments may not liave 
been fu!Tiish(*d with Cliques of the Code, nor 
ixsk<;d to comment on it ; and being of 
0 ])inioii that the CJovciniment must derive 
material Assistance^, from their Suggestions 
and ebservations in Hi viewing that Work, 
re(|ues(.s to be favoured with the same. 

GEORGE. 

With referencei to Correspondence quoted, 
forwards Ijettcr from Registrar Foujdarry 
Adawlut, (uielosing 0]>inions of the Second 
ami Third Judges of that Court, the Opinions 
of the suliordiiiate Authorities in the Pro- 
vinct's, and a Digest thereof, on the Draft 
Penal C< xlc. Also Letters from Cc»urt of Com- 
nii.ssiom'rs for Small .Debts, the Acting Chief 
]dagistrat(‘, and Su])erintemlont of Police. 
(10 E n e I ( )sui*es. ) 

In continuation of loregoing Letter of 
7ih A]>ril 1840, forwards Extract from 
Proceedings, Board of Revenue, contain- 
ing thc'ir Opinion of the Penal Code. 
(1 Enclo>snn\} 

In reply to Or<h‘r of J 2tli Februaiy 1838, 
connmiiiieates Observations on the Penal 
Code. 

Oominunjcating th(‘ Thanks of the Pre- 
sident in Council fur his Ihaiuu’ks. 

In rei»ly to Letter of 12th August 1839, 
communicates Ids Sentiments on the Code. 

In reply to Letter of 12th August, for- 
wards Observations on tlie Penal Code. 

His Observations on the proposed Penal 
Code. 



CopU$. Letter iSTo. 7» 'fitted 4th January Foi^ardingExtractProceedini^Foujdarry 
1899 , SVom Chief Secreta^, Fort St. Adawlut and other Papers regarding false 
George, to Officiating Secretary, Govern- Weights and Measures, for the Consideration 
meat, India. of the Law Comuiission. 

, BOMBAY.’ 


Letter, dated 13th April 1838. From Sir 
H. A. D. Compton, Bombay, to Govorniuent 
of India. 

Letter No. 311, dated SOUi April 1838. 
From Government of India to Sir 11. Comp- 
ton. 

Letter, dated 9th J une 1 838. From Sir H. 
Compton to Government of Indi.a. 

Letter No. '432, dated 2<1 J iily 1 838. From 
Government of India to Sir H. f Jompion. 

Letter, dated 2(1 June 18;j<S. Fnnn Sir J. 
Awdry to Government of India. 

Letter Ncx 429, dattid 2d July 1838. 
Government of Imlia to Sir J. Awdry. 

Lettf3r No. 1,5(17, dated lOtli June 1839. 
From Secretarj’^, Government, Bombay, to 
Secretary, Government, Inc-lia. 


Letter No. 2,987, dated 16th November 
1839. From Acting Secretary, GoveiPn- 
ment, Bombay, to Officiating Secretaiy, 
Ooverumeut, India. 


In reply to Letter of 12th February, 
making a few Observations on tho Penal 
Code, and ai)ologiziTig fro)u Want of Lei- 
sure to do more. 

Recpiestiiig him to favour Government 
with his Opinion at Length. 

In rej)ly to foregoing of 30th Aj)ril for- 
wards his Opinions on the Provisions of the 
Code. (I Knclosure.) 

Acknowledge foregoing Letter. 

His Opinions on tho proposed Penal Code. 

Acknowledge, with Thanks, the foregoing 
Com 1 nuiiicat i o n . 

Wiili reference to Letter of lOtli No- 
vember last, forwards Registrai*, 

Sudder Fonjdai‘ry Ac^lawlnt, and encloses 
Minutes of the Judges of the Court and 
Reports of subordinate Authorities. Such 
as have not rejdied have bcien urgc‘d to do 
so as early as possible. (1 Eiielosuiv). 

Witli refei*ence to Orders of 12th August 
la.st, forwards Letter from Aeimg Registrar, 
Sudder Foujdarry Adawlut, and (‘iielosed 
RepoHs from Magistrates of Rui.nagherry 
and Acting Joint Magistrate of Broach on 
Penal Code. (1 Enclosure.) 


BENGAL. 


Letter No. 1,118, dated 5Ui June 1838. 
Fix>ni Secretary", Government, Bengal, to 
Officiating Secretary, Government, India. 

Letter, dated 9th July 1 838. From J. Coch- 
rane, Standing Counsid, to Officiating Secro- 
fcaiy, Government of India. 

Letter No. 247, dated 23d July 1838. 
From Officiat i ng Secretary , Government, 
India, t<» J. (.'Oehraiie, Esq. 

Letter, dated 28th September 1839. From 
Sir J. P. Grant to Officiating Secretary, 
Government, India. 

Draft Note by A. Amos, Esq, 

Letter No. 433, dated 14th October 1839. 
From (Dfficiating Seciretary, G ovemmeiii, 
India, to Sir J. V, Grant. 

Letter, dated 22d October 1 839. From Sir 
H. W. Seton to Secretary, Goverunieni of 
India. 

Letter, dated . From 

Revereinl W. MoHon, M.L.M.S,, to Secre- 
tary, Government of India. 

Letter No. 1 23, dated 2d AprillSSS. From 
Officiating Secretary, Goverumeut, India, to 
Reverend W. Morton, 

Letter, dated 8tli November 1 838. From 
J. Reily, P.S.A., Dacca, to A. Ainoa, Esep 

Letter No. 10, dated 18th February 1810, 
Fram Major Sloeman to Secretary, Govern- 
ment. 

Letter No. 11, dated 19th February 1840. 
From same to same. 

Iietter No. 16, dated 6th March 1840. 
From eame to same 
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With a Letter and Em^losnres from Re- 
gistrar, Sudder Nizamut AdawJut, regarding 
Punishment to Prisoners who incapacitate 
tliemsclves for Labour. (1 Enclosure.) 

Forwarding Remarks on the Penal Code. 
(1 Enclosure.) 

Thanking him for lus Remarks. 


Forwarding his Opinion on ilie Penal 
Code. (I Enclosure.) 

To Sir J. P. Grant. 

In reply to fort ‘going Letter. 

• 

In reply to Letter of 12tli August 1839, 
eoinimmicates his Remarks on the Penal 
Cotie. 

Forwarding the Rtmiarks of several Mis- 
sionaries on the Penal Code. (1 Enclosxire.) 

In reply to foregoing Letter, will take the 
Remarks of the Alissionai'ics into consider- 
ation. ^ 

F orwarding his Observations on the Penal 
Cut](^. (1 Enclosure.) 

Returns Coi)y of the Penal Code, with his 
Notes, and .submits Remarks* (1 Enclosmv.) 

Requests the Addition of some Remarks 
to foregoing Letter of 18th February, 

Ditto ditto ditto. 

N 


Letter 



deceived 
Ml May 184*5, 
^ated 23d July 
84*6. 

Iiap. 18, 19. • 


‘hf whole No, of 
'lauses is 4*88. 


( # f 

Letter No. 188, dated 9th 8larbh 1840. ' With Biding 
From Secretarjr, India, to Secretary, Indian Major Sleemaik 
Law Commission. 

PENANG. 

Letter dated 4th October 1839. From In reply to Letter of 12th August 1889r 
W. Noi-ton, Recorder, to Secretary of India, promises his Remarks on the Code. 

N.W. PROVINCES. 

Letter, dated No. 2,271, 14th September Acknowledges Letter of 12th August 


1839. From Secretary Governor General for 
N.W. Provinces, Jbo OtKoiating Secretary, 
Government, India. 

Note by A. Amos, Esq. 

Letter No. 538, dated 14th October 1839. 
From Ohiciating Secnd.ary, Government, 
India, to Seeretaiy Governor General for 
N.W. Provinces. 

Letter No. 539, dated 14th October 1839. 
From GfHeiating Secretary, Government of 
India, to (J. W. Fagan, Esq. 

Letter No. 2, (> 58 , dated 24ih October 
1839. From Secretfiry,' Governor General 
for N. W. Province's, to OlJiciatingSecretary, 
Government of India. 


Letter, dated No. 2,781, 15th November 
1839. From Seei’t^tary, Government for 
N.W. Provinces, to Officiating Secretary, 
G< )V eminent, J i u lia. 

Letter No. (>50, dated 24th February 1840. 
From Officiating Secretary, Lieutenant 
Gov(?rnor, N.W. Provinces, to Secretary, 
Government of India. 


GOVERNOR 

Letter, dated 1 2tli February 1 838. From 
SecTvtary i,o tlie Governinout, India, witli 
the (fovernor Gem^nd, to Officiating Sucre* 
tury, Government, India. 

Li'tter, dati'd 13tJi April 1838. From 
SecTctary to Goveruiiieiit, India, with the 
Govei-nor General, to Officiating Secretary, 
Government, India. 


1839, and forwards Mr. C. W. lagans 
Letter and Observations on the Penal Code. 
(1 Enclosure.) 

Mr. Fagan deserves the Tlxanks of Govern* 
ment. 

Acknowledges Letter of 14th September 
1839. The N. W. Provinces Government 
should call for the Opinions of Individuals, 
on the Code. Names some. 

Returning Thanks for his Remarks on the 
Code. 

With reference to Orders of 1 2th August 
1839, forwarding Correspondence with the 
Officiating Registrar, Nizamut Adawlut, 
N. W. Provinces. The Court have received 
the Opinions of some Officers ; promise 
tlieir own, and suggest tliat Mr. Turnbull 
(Judge on Leave) be callexl on for an Opinion. 
The Government object to making any 
official Call on Mr. Turnbull. 

In reply to Letter of 14tli October. 
Mr. R M. Bird has been called on for his 
Opinion as regards Mr. Turnbull. Refers 
to foregoing L(jtter of 24t]i October 1839. 

With reference to Mr. Currie s Letter of 
24tli October Ifist, forwards Letter from 
Officiating Registrar, Nizamut Adawlut, 
coiitainiiig tJie Opinion of the Court on tlie 
Penal Code, and forwarding the Opinion of 
Cominissioners, Judges, and Magistrates. 
(3 Enclosures.) 

GENERAL. 

In rej>ly to Letter of the lltli nli, com- 
municating the Sentiments of the Governor 
General relative to the Draft of the Penal 
Code. 

In r(q)ly to Letter of the 20th Fc'bruary 
last, states that it will be expedient to 
considt the Judgt'S of the. Sudder Courts at 
each of the Presidencies, and at Allaliahad, 
on the Provisions of the j)r()j)osed Penal 
Code. 


No. 117. 

The Indian Law Commxssionehs to G. A. Busuuy F.sq. 

Sir, Indian Law Commission Office, lOth Aufyust 1846. 

With reference to your Letter dated the 26th April 1845, we have the 
Honour to state, for the Information of the Honourable the President in Coun- 
cil, that we have completed a lleport upon the Penal Code, embracing the. 
(Chapters of greatest Importance, namely, those treating of “ Offences mect- 
“’ing the Human Body,’’ and of “Offences against Property," and tho 
Chapters containing Definitions and Provisions governing the whole Code, 
viz.. Chapter I. of “ General Explanations,” Chapter III. of ** General Excep- 
tions," and Chapter IV. of “ Abetment." 

These Chapters comprise 233 Clauses, and our Review, in the course of 
which wc examine the Criticisms contained in the voluminous Reports referred 
to us with your Letter, and compare the proposed Definitions and Rules with 

. ’ the 



( ) 

th(j! piMst of Inglish Criminal Law in the Seventh Report of Her Majesty’s' 
ConiimarionerSy necessarily extends to a considerable Length, 

The^pbrt has been transcribed, and is ready to be transmitted to you ; but 
it appears to us that it will be more convenient to lay it before Government in 
Print than in Manuscript. This is the Coijrse that was taken with the Penal 
Code itself, the Report on Slavery, and others ; and if it is approved by the 
Honourable the President in Council on this present Occasion, we request 
Permission to send the Report to the Press at once. 

We have, &c. 

(Signed) il. II, Ca.mebon, 

D. .Elliott. 


No. 118. 

G. A. Bushby Esq. to the Indian Law Commission. 

(No. 551.) 

Gentlemen, Council Chamber, 15th August 1846. 

I AM directed to acknowledge the Receipt of your Letter dated the lOth 
instant, and in reply to state, that the President in Council authorizes j'ou to 
have your Report upon the Penal Code printed before submitting it to Govern- 
ment, and that the same Number of Copies should be obtained as of the Penal 
Code, viz., 1,000, of which Three Fourths may be printed on Scramporc 
Paper. 

I have, &c. 

(Signed) G. A. Bushby, 

Secretary to the Government of India. 


No. 119. 


The Chief Secretary to the Government ok Bombay to G. A. Busuby Esq. 


(No. 7.‘1.) 

Sir, Bombay Castle, 1th November 1846. 

I AM directed by the Honourable the Governor in Council to transmit to 
you, for the Consideration of the Honourable the President in Council, and, if 
It should be thought nescssary, of that of the Law Commission, Copy of a 
Letter from the Registrar of the Sudder Foujdarec Adawlut, dated the 6th 
ultimo. No. 2,478, and of its Enclosures, being l lie Proceedings held before 
the Session Judge of Poona in the Trial of Two Prisoners named Rungya bin 
Limbajce and Mhalya bin Ragho, together with Extracts from the Proceedings 
of the Sudder Court of Adawlut, as f,o its Authority to remit to the trying 
Authority a Case referred for its Confirmation, in ordc'r that further Evidence 
may be taken for the Prosecution when such Procedure appears necessary for 
the Ends of Justice. 

2. I am at the same Time desired to forward Copies of the Minutes noted 
in the Margin, 

I have, &c. 

* (Signed) R. K. Pringle, 

Chief Secretary to Government. 


Bythf Uonoura 
Ciovernor, dated 
Mth OctoUir. 
By tho flonourt 
Mr, Willoui^hbj 
dated 1 5th Octo 
By the Honouri 
Mr. Blaiir, date* 
17 th DctobiT. 


Eiiclosiiro in No. 111). 

(No. 2,471.) 

W. IL Harrison Esq. to the Secretary to the Government of Bombay. 

Sir, Boinliay, Gili October 1846. 

I AM directed by the Judges of the Sudder Foujdarec Adawlut to forward, for tlui 
Purpose of being laid before the Honourable the Governor in Ooimcil, a Letter fi oru the 
Session Judge of Poonah, dated 17th July 184(>, with tlie wliule of tlie Paper.*^ and 1^* 
ceedings held iu tlie Case of llungya bin Limbajce and Mhalya bin Raglio, No. 29. of til*o 
Poona Calendar for 184(), together with an Extract from tliis C'ourt s Proceedinga of 
the 27th July, 8d and 26th August, and 12tli Sejiternber 1846. 

I am further desired to request that the Lettem, PapeiT?, and Proceedings of tlie Session 
Judge above alluded to may be returned when no longer required 

1 have, &c. 

(Signed) W. H. Harrison, Registrar. 
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Extract 



essrs. Hutt and 
Grapt 
No. 80. 
ungya bin 
mbajee and 
halyabin Ragho. 

esolution. 


esolution. 
lessrs. Hutt and 
Grant. 

No. 80. 

ungya bin Lim- 
)jee and another. 


'ExtrjIOS! from the PROcEEDiKoa of the jSiTDDiB fou^nuBins Ai)Amtrr, 

July, Sd and 26th August, and 12th September 1846; 

Bead a Letter from the Session Judge of Poonali, dated the lYth July 1846, fot^ardittg,' 
for the Confivinatiou of the Court, a Counterpart of his Proceedings held in CaseJNo. 29 , 
of the Poonah Calendar for 1846, wherein the Prisoners Rungya bin Liinbajee and mhalya 
bin Ragho were convicted before hini of a Gang Robbery by Night, with Force, and. 
sentenced to be transported beyond Sens for the Term of their natural Livea 

Under Consideration. 

Rejul a Register of Petitions handed up by the Session Jmigo of Poonah on the 21st 
July 1846, forwarding Two Tetitions from the above-named Prisoners, praying that the 
Sentences jijussed against them may be aimulled. 

Under ConsideratioiL 


3d August 1846. 

Resume<l CVmMidoraiion of the Letter from the Session Judge of Poonah, dated the 
17th July IS Hi, forwarding Case of the Prisoners Rungya bin Liinbajee and Mhalya bin 
Ragho, last before the Court on the 27tli July 1846. 

Mtnutk recorded by B. Hutt Esq., Puisne Judge. 

The Conviction appears to be borne out by the Evidence^ although tlio loose Way in 
which the Trial lias been conducted gives rise to much Doubt and Difficulty. The First 
Witness, Kjtoo, now says lie heard tlie Robbers when at his House name the Two 
Prisoners tried in this Caae, yet he made no Mention of this when examined at the 
former Trial, and, strange to say, though tried before the same Judge, no Attempt seems 
to have been mad** to clear uj) this apparent Discrepancy. It is possible he may now be 
s])ealdiig I'j-uth, and that lie could liavc explained why he did not declare it before ; but 
tlie Neglect of this very impoHant Inquiry leaves a Doubt which must in some Degree 
detract from the Value of his Evidence. The Hecoiul Witness, Bapjioo, luus clearly contra- 
dicted himsell* in liis Two Depositions; fur at the former Trial he declared that lie 
recognized no other Robber, and yet he now swears ])OBitively to these Prisoners a« Two 
of them. It is most oxtraoi’dinary that no Notice should have lieen taken of this by the 
Session Judge, and that Ids Evidence shoulil have betm rested on as good. The Police 
Peon, however, sent out to ayipreheml the Prisoncis, declare positively to tlieir having 
confessed to being of the Gang, and One of them being also wounded, which agi’ees so 
w^oll with tla^ Evidence in the First C-ase. T must consider the Conviction correct, 
altliough it will be proper to jioint out to the Session Judge the Errors here noticed. 

I should have hvvn disjiosed to consider that a suiiicient Exanqde Inul been made in 
the otlu'.r (Jase by the TranspoHation of Two Persons for this Crime, and that 'a Period 
of Imprisonment might have suffic(‘d here, did it not a-jipear from tlie Conduct of the 
Pi-isouer llungya, in attempting to discharge a I’istol at those who apprehended 1dm, 
tliat they are i'(‘iilly, a.s dt‘S(a*ibed by the Session Judge, very des])eratc Characters, and 
oil this Account 1 would confirm the Sentence of Transportation also. 

(Signed) B. Hutt. 

Minute recorded by 0. Grant Esq., Acting Puisne Judge. 

Tlie Proceedings in this Case do aiiytldng but Credit, in my Opinion, to the trying 
Authority. 

The Tiiree Finst Witnesses depose to having seen both Prisoners on the Night of and 
engaged in the Ibdibeiy ; and, notwithstanding that they admit that the Gang had their 
Faces tied up, and that the Night was not a Moonlight One, they swear positively to the 
Ifleiitity of the Accused. One Witness, indeed, reiiHimliers ha\'ing heard both Prisoners, 
out of a Gang of some Sixteen, called aloud to speci.ally by Name. 

No single Question is put by the Judge to elucidate this very unsatisfactory Evidence. 
Not One of these Witnesses is asked whether he had any previous Acquaintance with the 
Accused, that he is able to speak to their Identity under such very improbable Circum- 
stances ; nor whether he was examined on the former Trial of some Individuals of tlie 
Gang, or whether he had at any Time mentioned the Pfuticulars now stated. On refer- 
ring to the former Case, I find that the.se Witnesses, although they gave a most minute 
and detailed Account of all that had occurred, do not say One Word of the Two Prisoners, 
nor of the Circumstances connected with them, to which they now so positively swean 
They all stated whom they liad recognized, and One of them states that he cannot depose 
positively to any other Robber. * 

Witness No. 4 deposes to having been sent by the Foujdar to ajiprehond One Prisoner, 
No. 1, Ramya, in regard to whom the Foujtlar had obtained Information ; that Ramyd, 
when apprehended, and brought before the Police Authorities, said he Iml not been alone, 
and then gave up the Name of the Prisoner, No. 2, Mhalya, as an Accomplice, paving 
been actuated to do bo by the Circumstances of MhaJya's Brother being One of the Party 
who apprehended him. 

It must be borne in mind that Witness No. 1 deposes distinctly to having heard both 
Runiya and Mhalya called out to by Name, 

' . *^itoesa 



IWliiKeto Milt iTa 4, dejKMM to tiie SMcbir hiring in the first 

instance ordered the Apprehension of both Bamya and Mhalya, thereby, if his Testimony 
ifi ^truei: entirdy vitiating the Evidence of No. 4, 

Wit^^ Na 6 deposes, in the First Part of his Evidence, to having been ordered by 
t^ Fonjdar in the first instance to apprehend both Prisoners, but afterwards states that 
Itan^a was taken and brought to Dijree, he' said that his Associates had gone off 
to a great Distance, but that one ‘‘ Mhalya had received a Wound, and that then tliey 
searched for Mlialya. 

The Record does not show that any Attempt was made by the tiying Authority to 
have these gross Discrepancies cleared up ; they are not even noticed, nor are the violent 
Inwrobabilities deposed to by the Tliree Fii^st Witnesses. . 

I would annul the Conviction, and discharge the Prisoners, communicating the above 
Remarks to the Session Judge. 

(Signed) G. Grant. 

Under Consideration. 

Referred to a Tldrd Judga 

Resumed Consideration of the Petition of the above-named Prisoners last before tlie 
Court on the 27tli July 1846. 

Under Consideration* 


26th August 1846. 

" Resumed Consideration of the Letter from the Session Judge of Pooiiah, dated tlic 
17th July 1846, forwarding Case of the Prisoners Rungia bin Limbajee and Mhalya 
bin Ragho, last before tlie Court on the 3d Augitst 1846. 

Minute recorded by P. W. Le Ge’VT Esquire, Puisne Judge. 

1 think the Evidence of Identifi(3ation of the Prisoners given by tlie Witnesses Khyroo 
nnd other Servants not to be trusted, in n'fereiiee to what the same I’rlsoners de])OsA] to 
on the former Trial. Putting tliis aside, there is but very little against the Prisoners. 
The Admission by them, sworn to by Ihe Policemen, is very weak. If the former 
Prisoners are not yet gone, I should be inclined to take the Evidence of Succaram as a 
Witnesa (lie is not gone.) 

(Signed) P. W. Lk Geyt. 

Minote recorded by B. llurr Esfiuiro, Puisne Judge. 

I hold that this Court, has no Power to i-e-open tliis Case, and tak(^ fiirtlier Evidence, a.s 
proposed by Mr. Le Geyt under Clauses, Heetion XXXVIII. Regulation XTIJ. of J827. 
The Session Judge can only call on tlie Prisoners to enter on their Defence when the 
Prosecution is completed. In so calling on them for their Defence, then, he gives them 
a solemn Assurance that tlio Case for the Prosecution is at an end ; ami as llie St*ssion 
Judge has done this, we cannot now take further Evidence, and that the Pjisoiiers must 
be acquitted or convicted on the Case as it stands. My Sentiments are so fully recorded 
in other Cases that T shall not go further into the Question here tlian to observe tliat, 
altliougli such may have been done before the Law being so directly opposed to such a 
Breach of Faith, it ought to be so no longer. 

(Signed) B. liuTT. 


Minute recorded by 0. Grant Esquire, Acting Puisne Judge. 

I object to the Case being re-opened, and further Evidence taken, as proposed by 
Mr. Le Geyt. 


(Signed) G. GrANT. 


Further Minute recorded by P. W. Le Geyt Esq., Puisne Judge. 

As the Proposition of taking further Evidence is rejected on a Point of Law which I en- 
tirely dissent from, and as I consider the Procedure now add^ted by this Court contrary 
to the Construction which hy long-eistablished Practice has Ijeen jmt on the Law, defining 
tlie Power of the Sudder Fouj<lai*ee Adawlut to direct further Evidence to he received in 
Cases coming before it for Confirmation, 1 would propose that further Consideration 
of this Case be adjourned, and that the Question of taking fui-ther Evidence or not 
fihould be brought before a Court of B'our Judges, on the Grounds that it will be an Inter- 
pretation of the Law (Clause 3, Section 29, llegifiation XIII. of 1827) which it has be&, 
ruled should only be passed by Three concurrent Votes. 

(Signed) P. W. Le Geyt. 

To be referred to the Chief Judge. 


Resumed Consideration of the Two Petitions fi'om the above-named Prisoners hist 
liiiefore the Court on the 3d August 1846. 

Under Consideration. 


Resolution. 


Messrs Hutt, ] 
Geyt, and Gra 
No. 8a 
Rungia bin Lii 
bajec and 
Mlialys bin Ra 


RcsobitioD. 


Resolution. 
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12tb September 



Present. 

Ion. J. P. Wil. 

riuphby, 

1 . (lutt, 

\\\. LcGeytiand 
}. Grant, 

•IsquirciJ. 


C w I 

^ 12th September 1846. , ^ 

Besumed Oonmderation of iltm Letter £roia the Session Judge of Pokmah, detoi 17t]i 
July 1846| forwarding Case of the Prisoners Bungya binLimbajee andMhalya bi3;i Bagho 
last before the Court on the 26th August 1846. 

Minute recorded by Hon. J. P# Willoughby Esq., Officiating Chief Judga 

The Question submitted for my Opinion is, whether, in Cases referred to fhe Sudder 
Fuujdaree Adawlut^ under Section 13, Clause 2, Regulation XIII. of 1827, the Court 
has lN)wcr to refer back the Case to the Zillali Court for further Evidence. 

2. In treating of tliis Question, I propose, first, to recapitulate in Substance those 
Pai;ta of Regulation XIII. which either du'ectly or indirectly bear on the Point at issue ; 
second, to state what I find to liave been the established Practice of the Court ever since ^ 
the Code of 1827 bocaiiio Law ; and, third, the Course which I think the Couit should 
now adopt. 

8. On the First Head 1 would remark, that the only Clause of Regulation XIII. which 
throws any Light on the jiroper Course to be pursued by the Sudder Foujdareo Adawlut 
in Cases which the Law requires to bo submitted for their Review and Confirmation 
is Section 13, Clause 2. This empowers tlie Sudder Court “ to confirm, mitigate, or 
“ annul ” all Sentences passed by a Ci'iminal Judge exceeding Two Years Imprisonment. 
There is no distinct Declaration of the Mode of Procedure ; but certainly this Clause, taken 
separately, does not t^.xpressly confer on the Superior (^ourt the Power of calling for 
Evidence additional to that recorded on the Proceedings of the original Trial. By 
Section JG, Clause 2, a Judge on Circuit is empowered to examine and investigate 
Gases tried in the Criminal Judges and Zilla Magistrates Departments, and to forward 
Cases, if ne(;ess.'lry, to the Sudder Fonjdaree Adawlut, for revised DecisioJi, under 
Section 2.0, Clause 4. Here no Restriction is imposed, and it seems to me not intended' 
to confine the Judge on Circuit to 'the Evidence recorded on the original Trial, but that 
the Expression “ examine and investigate ” must be construed to convey Authority to 
seek ibr fresh Evidence when such is deemed necessary. Hence I would deduce, that if 
such a Power is vested in a single Judge of the Sudder Fonjdaree Adawlut on Circuit, 
Consistency rccpiires that similar Power shoujd be conferred on tlie Court in their 
collective Capacity, when reviewing the Cfiscs so brought forward by the Criminal 
Judges. There can at all events bo no Doubt that tliis Course is admissible in Cases 
of the Description mentioned in Section 22, Clause 2, referred to tlie Sud<ler Court by 
a Judge on (Jircuit before Sentence has been passed. By Section 17, ('lauso 2, the 
Sudder Foujdaree Adawlut is einjiowcrod “ to revise Trials, and investigate Matters 
referred to it, according to Regulations, and pass final Sentence or Order thereon." 
This seems to me to be a slight Corroboration of an affirmative Interpretation of the 
Point at issue. Section 2!), Clause 3, empowers the Sudder Foujdart^e Adawlut ** to 
“ cause the Criminal Judges, or the Zilla IMagistratcs, to lake such Evulrnce or make 
suck Inquiries on any Subject before it as may be desired, and to serve and enforce any 
“ Summons which it may issue for the Attendance before the Court of any Person to . 

give Evidence in Matter within its Cognizance.'' 1 have no Doubt that the Practice 
as 1 find it to exist lias onginated under this Section. It would be difficult to deny that 
it does not admit of the Interpretation whicli has been put upon it. On tlie other hand, 
however, it might be argued, that this Section was not intended in any way to define the 
Power of the Sudder ( 'Oiirt to take Evidence in any jiaHicular Case or Stage of a Case, 
but was probably meant as directory to the Criminal Judge to take the Evidence 
rerpiired, leaving the Question untouched .os to the Limits within whicli the Court may 
rccpiire Evidence. Section 30, Clause 1, authorizes the Sudder Foujdaree Adawlut' “to 
“ delegate the Investigation of any Matter witliiii its Cognizance to si Judge on Circuit, 

“ and to (l(?putc him to take any specified Evidence." Clause 5 of the same Section autho- 
rizes the Court to examine and conduct Investigations on all Orders whatever passed by 
a Judge on Circuit. I doubt if the Power of Delegation lu^re granted can be held to 
extend to (^ases where the Sudder Court is sitting in Judgment as a Court of Review or 
Appeal. The Power, liowever, confen'cd by Clause 5 is most extensive, and apparently 
includes Cases when tlie J^lge on Circuit had passeil Sentence which could not be 
carried into execution without the Confirmation of the Court. Section 31, Clause 1, 
empowers the Sudder Foujdaree Adawlut to recommend Cases to Government for 
Mitigation or Annulment. Here, when the Sudder Court is not acting judicially in 
Apfieal, it can scarcely admit of Question that it is entitled to obtain any Evidence 
within its Reach, though no sucli Power is diiectly conferred, to enable it to form an 
Opinion whethor the Ciise is One to be recommended to Goveimment for merciful Con; 
sideraXion. Section 38, Clause 3, presenbes that the Prisoner shall always be called on 
for his Defence (f/ler ike Evlde/nce for Prosecution has been compJefeeJ. Tliis inter- 
preted litcjrally is decidedly opposed to the Reception of new Evidence by the Sudder 
Court ; and it seems to me that the Right of a Ih*isoner to object to Evidence being 
received after Ids Defence had been closed could scarcely under this Clause be resisted. 

4. The above Summary contains, 1 believe, aU the Provisions of the existing Law 
which bear either directly or indirectly on the Point at issue. They are not sufficiently 
precise and explicit, and scarcely consistent ; tln^s fUmishinff Arguments on both Sides of 
the Question ; and had we not Practice to guide us 1 sboula very probably have >c6lHe to 



the Condusion^ to preserve Cone^ in the dkferent Clauses/ it should be held, 
tliat in joXL Caeos when the Sud4er Court is sitting as a Court of Control anti Super- 
intendenoe, ckt to recommend a Case for the nieroi^l Consideration of Governiueut, it is 
empowered to require any Evidence to be taken which it niiiy tleem necessary ; when, 
however, it is sitting as a Court of Review or Appeal from the Decision of an iid’erior 
Court, including Cas^ wlxen the Sentences passed by ap inferior Court require, before 
Execution, the Sanction and Confirmation of the Sutldcr Court, it sliould be contined to 
the Evidence on which the original Sentence Wixs passed. 

6. T shall now proceed to the Second Head, and state wliat luis been the established 
Practice of the Sudder Court of this Presidency ever since the Code of J.S27 becixiiie JU^w. 
I would here premise, that, although opposed to English Law, the Prinei]>le of receiving 
fresh Evidence by the Sudder Court in Cases referred to it hy an iirrc.ri<»r Co\irt lias 
always l>een recognized and acted on in India. In short, I believe it is recognize* I by 
the existing Law both at Calcutta and Madras. At the hitter Presidency tlu; Sudder 
Foujdaree Adawlut is expressly empowered, in refeiTed Cases, to require further Kvi*lenee, 
if they see Occasion, or to i3ass such final Sentence as may a])}>ear consonant to Justice ami 
conformable to Mahomedan Law, with the Exceptions and Modifications aut horized by the 
Regulations. VidcSectiori IL, Regulation VIII., of 1802, compiled hy t 'and >cll, Page 1 JG, 
Vol. L I am unable to quote the precise Enactment in force at Cultmtta. The Nizinnnt 
Adawlut, or Superior Griiuinal Court, under the Bengal Pn\siden<y, is cliicily founded on 
Regulation IX. of 1703, Sections GG to 78. *l'he CVnirt, ]>y Section 7J, is vesteil witli all 
Hhe Powers that were vested in it wliilst it was stationed at M oorsliedabad, and su]>er- 
intended by the late Naib Nazim, the Nabab Malioine*! Rezu Khan. 1 have md been 
able to ascertain what these Powers werci ; hut 1 iiave no Doubt it incJiided that of 
requiruig in referred Gases fresh Evidence, for I find among the Reports i^f Ciist^s d<‘terinined 
by the (Jourt of Nizam ut Adawlut, compiled hy tlie late Sir William JVIatrnaghten, 
Vol. I., Pago 2 IjJ, an Instance proving what was tJie Practice of tlic Court in 1812. TJie 
Case W31S One of Robbery and Murder, and from the Re2)ort it a]>2)ears that the Coin*t 
< acted as follows 

The Law Officer of the Nizamut Adawlut being of o2)inion that from the Terms of 
the Confessions of the Prisoners it was uncertHiii wlietlier iLey had been present ait the 
Attack or not, dechired in their Futwa that a Sentence of (Japii.ad Punislnmint eouhl not 
be iiwarded, but that the Prisoners were liable to discretiomiry Puiiisliment by Tuziht. 
The Court, with the View to remove the UnciM’tainty allude.(l to, direc^ted that fresli 
Evidence should be taken as to tlie following Points ; viz., wbelber the Prisoners fell 
into the Well in 2>roceeding to or returning from the House of J L<)ol!i]>ei* ? Wlietluu- any 
of the Witnesses saiw the Prisoners or eitlier of th<‘m fall into the Well / By whait 
Means they were discovered, and at what Time ^ What Conversation took jdaee with 
thorn when iliey were brought out V The Distance from the Wtdl to tlie llfiiise ol‘ the 
Deceausod? Ami whether eitlier of the Prisoners was seen running away witli the other 
Robbers? It a2)peai'ing that the Body of lioohipee was iiiterrecl without Juiy Tmjuest 
being hehl on it as requireil by the Regulations, the Con i t desired Unit siiflicient 
Number of Pt‘rsons who saw the Deceased before liis Dt*ath should be exaniim‘d respect- 
ing the Cause of it, and the Nature of his Wounds. The Judge on C'ircuit was directed 
to obtain Evidence as above; and on the Rccei2)t of his Procctidings the Prisoners were 
sentenced by the Nizamut Adawlut io DcAtfh. Finally, it maybe observi‘d, that 

there can be lU) Doubt tliat up to the Date of* the Promulgation of tlu» C Vxle of 1827, 
a similar Practice was sanctioned by Law under this Presidiaicy. Section 52, Regu- 
lation V. of l7Jiy, emjiowered tlie Governor in ('oumnl, in wlK>m was at that Time 
vested the Powiirs of the Sn2>erior Criminal Court, after iionsidering the Proceedings 
“ (ill referred Cases), either to require further Evidence, if he see Occasion, or to ]3ass sucli 
“ final Sentenet*. as may a[>2)ear,’' 

The Codt^ of 1827 first came into 02>eration in the Month of Sejdeinber that Year. 

I have examined the Records of the (vourt, and find tliat they contain an uniiiierrupJed 
Stimrn of Precedents, iiroving that from tlie first Introilmdion i>f the (\)de iqi to the 
present Discussion the Court has interjireied it os conveying the Power in C-ases reft^rivd 
under Clause 2, Section 13., Regulation XIIL, of calling for furtlier Evidence, should 
they see fit. The first ()f these Precedents occurred in 1827, when the C<»nrt, com)><»sed 
'Of Messrs. Romer and Sutherland, referred Viack a Case for fnrlbtM* .hividcnce to tlic Judge 
of Poonali. In 1828 1 have discovered Four similar Cases, Messrs. Romer, SuUierland, 
and Kentish constituting the Court. In this Year, moreover, it is worthy <3f Notice, 
that the Court, eonqiosed of Messrs. Anderson, Bailie, and TTt‘nd*u*soii, in the ('a.se of 
Quinesh Venaick, censured a Zillah Judge f<3r having re-o2)i;ned a (^ase after it luul been 
concluded in his OouH, as contrary to the Procedure ])rescrihe<l l»y th<5 Ke^gulatious for 
the Conduct of a Trial in such CVmrt, thereby drawing a Distinction lietween the Pow^er ♦ 
vested iu an inferior Court and the Discretion allowed to the su2')erior Court to *lii‘t^ct 
Evidence on iiarticular Points to .be obtained, when Cases are referred for its Confirm- 
ation. In 1830 I find no less than Five Precedents ; viz., Cases Nos. 23, 31, 35, JG, and 
37, the Court being comjiosed of Messrs. Sutherland, Ironside, and Bailie. In 1831 
•there were Three; in 1834, Four; and in 1835, Two Cases; the Court during Three 
Years being composed of M^^ssi's. Barnard, Anderson, Henderson, and Green hill. Passing 
over the Four succeeding Years, the Records of wliich I have not considered it necessary 
(263.) 3 N 4 to 



1. Romer 

2. ^uthorlalKL 
ii. Huruard. 

4. Anderson. 

5. Kentish, 

6. Henderson. 

7. Bailie. 

8. (iieenliil). 

9. Marriott 

10. Ironside. 

11. (lil)eriie. 

12. Bell.. 

18. Pyiio. 

11. Browne. 

15. Lc Gety. 


( ^V') 

to consult, I find that the Court, composed in 1840 of Messrs. Marriott^ GhreenhiU, Bell/ 
and Qibeme, referred Two Cases ; and again, passing over Four Years, that the Court 
of 1845, composed at different Times of Messra Befl, Brown, Pyne, Hutt, and Le Qeyt, 
referred back for further Evidence no less than Seven Cases ; namely, Nos. 29, 32, 49, 
150, 16G, 191, and 193. ' 

7. Henc^ it appears, therefore, that the Practice of the Sudder Court of ‘this Presi^ 
dency, tjow for the first Time objected to, commenced on the Introduction of the Code 
of 1 827, and has continued during the last Eighteen Years, under the Interjiretation of 
the Law given by no less tlian Fifteen Judges who have in succession sat in that Cburt, 
as , enumerated in the Margin. I need not observe to my Colleagues that this List 
includes some of .the most eminent and distinguished Judicial Officers of tliis Presidency ; 
and when to this 1 add, that it inelude-s the Names of some who were consulted on tiie 
Oi)nsti’uction of the Code, but above all the Name of Mr. Barnard, who was a Member* 
of the (k)mmittee who compiled the Code, and who I have Grounds for stating was 
the Person who ohi(*fly fi-amed Regulation XIII., on which the Practice is founaed, I 
think we ouglit in Reason to conclude, that, whatever Doubts may arise on a Consi- 
deration of the diflereiit (Clauses of the Regulation 1 have recited in Paragraph 4, the 
Intention of tlie Legislature on the Point at issue ha.s been rightly interpreted, namely, 
that the Sudder Court shall have the Power to call for further Evidence at its Discretion, 
wlieii (Jases arc referred to it under Clause 2, Section 13., Regulation Xlll. 

8. But leaving this out of Consideration, I would strongly deprecate, except in Cases ^ 
of a veiy emergent Nature, the Court of To-day annulling the Inter])retations of the Laws 
and Decisions founded thereon of former Courts. It is a very unusual Proceeding for a 
(Jourt to annul the Pi-ocedenis it has itself established, and stare decisns is a well-known 
Maxim ol)served by Courts of Law in England. A contrary Pi'actice would lead to Con- 
fitsion in wliat is alr(‘ady a 8uffici(*Titly C()m])lex System. The oidy proper Mode of 
annulling a had Precedent is by Appeal, if such he al)owe<I, to a superior Tribunal, or 
(and tins is the (Jourse which sliould he pursued in India) by a Representation to those 
vested with Legislative Functions, j>ointing out the paiiicular Provisions of the Law 
wliich it is considered proper to amiul or modiiy. 

9. 1 am therefore, on all the above CrouiifYs, of opinion tliat this Court .slioidd not 
take up(m itself now to iiiteq>ret the existing Law in a Manner different from that in 
which it has been iuterjireted by preceding Courts, and thereby, by Implication, declare 
that numerous Decisions during the last Kighteen Year's, in Cases of the gravest and most 
solemn Deserq^tion, are had iu Law. I would uphold the Practice as it exists until 
corrected by tjoiiqieient Auth(^rity ; and with tliis View, if the present Court rule that the 
Practice is vicious and hiid, and are therefore of opinion that the Law on which it is 
founded sliould he aincndcMl^ a Reprnse.ntatiou should be made to Government under 
Section 27, Clause 3, Regulation XIII. of 1827, in order that the Subject may, if deemed 
expedient, l>e brought under the Consideration of the Legislative Council of India. 

(Signed) J. P. Willoughby. 

Minute recorded by B. Hltt Esq,, Puisne Judge, 

I fully admit the Force of the Argument brought forward by the Honourable the 
Chief Judge ; hut, hound as 1 am to act aceoiding to what appears to he the Meaning of 
the Law, I inu.st still adhere to the Vi(iAV I beforo recorded in Case No. 02. before the 
Court in April 1843. 

(Signed) B. HuTT. 

t 

Minute recorded by P. W. Le Oevt Esq., Puisne Judge. 

After the elaborate Examination of the Que.stion before us by the Honourable the 
Chief Judge, it is needle.ss for me to enter at any Length ujion the Arguments whidli 
lip. has adduced for the U])holding the long-established Practice of this Court on this im- 
poi-tant Point. I therefore content myself with recording my Ojiinion, that an Interpreta- 
tion on Section 29, Clause 3, of Regulation XIII. of 1827 sliouhl he published, that 
it is legal for the Sudder FoujdaiTee Adawlut to remit a. Case refen-ed for Confirmation 
for taking furth(jr Evidence, whem it appeam lu'cessary for tlie Ends of Justice so to do. 
As to an Alteration in the Law, os suggested by the Honourable the Chief Judge, I 
reserve iny Opinion until the Matter is regularly hefere us. 

(Signed) W. P. Le Geyt. 

Minute recor<led by G. Grant Esq., Acting Puisne Judge. 

I must enter my strongest Prolbst against the re-opening of the Prosecution dn 
Jthis Case, as suggested by Mr. Le Geyt. Such Procedure is, in my Opinion, opj)osed to 
one of tlie very first Principles of Justice, namely, that no Man shall be tried twice for 
the same Offence, and directly to the Regulations. 

The English Law so leans to the Side of Mercy that a Blot in the Indictment, even 
after a Case has gone to the Jury, is, I believe, generally fatal to the Prosecution; 
certainly always so after Verdict. But without entering into the Discussion of these 
nicer Refinements, it may be advanced without Fear of Contradiction that Justice ahso-— 
lutoly .requires that there should be some definite Period or Stage of a Trial at which the 
Prosecution shall cloee^ not nominally to be re«opened at the Pleasure of the trying or 

reviewing 
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* reTiewiiig Autlboritv, but hgnd jide so as to enable the Accused to enter on lus Defence 
without the Fear of being entrapped into or iii his Confusion stating anything that may 
be afterwards used against himself Under the System advocated by Mr. Lo (h yt there 
caSn never f>e any Certainty that the Prosecution has closed. Half tlie Evidence only 
against a Pinsoner may be taken in the first instence ; Half kept back, to be brought 
forward with a damning EfTect, when the Defence* having been heard, and tlie Evidence 
perhaps summed up, it has been shaped to meet its strong *Poin(,s. Man could be- 

safe under such a System. Evidence which taken at the same 'J'jine would liave been 
easy of Refutation and Exposure may when taken Piecemeal at h>ng Intiii vnls be quite 
unassailable. These and many others which it would be Waste of Time to cmnuerate are 
Objections insuperable, in my Opinion, to a Trial conducted on such loose PriiuMples. ^ 
The Laws of our own Country, the Regulations enacted for our (•iuid.nu-c in this, 
declare that the Period at which a Prosecution clones shall be before a Prisoiu-r is ])ut on 
his Defence. Section 29. Claiise 8. of Regulation XIV. of 1S27 runs thus: — The 
Prisoner shall always bo called on for his Defence after the Evidence An* the Ih-osecu- 
tion has boon completed.'' But according to the View entertaiiUMl by Mr. tJe^ t 
the Pro.secution never closes I All the Forms required by J jaw may Jiave b<;eji gone 
through, — Prosecution, Defence, and Vci’dict, — and the Prisoner fpossibly an innoct-nl- Man) 
having been subjected to a long and harassing Trial, and snceessfully met the (nuirges 
brought against him, be on the Point of being disch.argexl, when he is again thn^wri into 
Prison, ami subjected afresh to all the Misery, Anxiety, and Sus]>(‘nse of a Trinl, becaust* 
somebody has thought of some Evidence, not called for the Pn^seciiiiou, which iniglif. 
possibly lead to a C^mviction ; Evidence, perhaps, suhorned to sup]>Iy an ( )iiiission,~ 
meet some Objection pointed out by the Judge in his summing up. I’o my Mind such 
a State of Things is frightful. 

Nemo his debet vexari is a humane Maxim, the Sonmlness of which lioth Tln-ory ami 
Practice have universally subscribed to in our own t^mntry; and 1 for <mf' cannot set- 
why a more stern or less equitable Measure of Justice than that invfdvcM] in it shmild l>c 
desdt out to the Natives of this. 

A Prisoner at tlie Bar of this Court against whom the. Court consi<h*i*s tliat the 
Evidence on the Itecoy'd of Jus Trutl v#ill not Justify a (Jonvi(‘lion stands virtuall> 
acquitted, and conseipitnitly to find him guilty by means of fn*s|i Kvid(-m-c t d<(‘n, or 
other Law, and iidjudgt* any Pimishimmt on Httclt (Vmvieiion, is to all Int.entp, am! 
Purposes Hubaneiug the Sentence which the tiying Authority was autliorizc-J to pass. 

TJie Ends of Justice, it is contended, can be aitaiju'd only by adoi)t ing tlu' Pr(H'ednr«- 
advocated by Mr. Le Ccyl/. The Ends of Justice aiid the ( ^>nvi(*tion of a guilty P;irt\ 
are Two veiy different Things. It is quite clear that the latter may be only at iainabK- 
by the ( ^>urs(» jirojiosed. *In the present (.Vise it might be so, and in many otin-rs ; l»ut in 
consiilering a Matter of this Nature the Question is not, I would siihniit, whether an 
OftViuder he?*e and there escapes, but whether we are [>roeeeding on right ami sound 
Principh's. It is only by doing so that the Ends of J iisf i{te can be ]iropfrly attaimal. 
Sound PriTiei]ih‘s require that a guilty JVrson should be ])erinitted to eseajM- ratlu-r than 
his Conviction be broiiglit about by improjier IVb-aris A Regard for the Prot»a.*tion of tlie 
innocent, and tlie (Consideration which is eonsi<l(*riMl due evi-n to th(» guilty, have rendered 
it necessary to pn^strribo certain tixc^l Ttiiles for the conducting of 1'rials. An Ad}u-ren{*(* 
to these may fj‘iMpiently operate? as a Bar to tin; (Vmvhdion of a Party ol* whost' (hiilt. 
no Doubt can ))e ejiteit;nne<l, but in the main they jiromote tin; Itmh- Emis of Justice, ami 
they ciinnot ]»<- <]epnrled from without, a Violation of both LaAv ami Right. 

If tin' Praetici; against- whieli 1 am (‘ontemling is tin* correct one, a Session Judge V. 
Autliorily is limited to a sort of jireliiiiinary liivi-stigation, to the Pre]»a.ratioii of Cas(*s 
to be tried by tlie Sudder Fonjdarre«* Ailawlut; yet tin; Regulations tell us that In- <*an 
acquit, and that the Sudd»'r Adawbd, (\mnot make void such Aecjiiittal ; t.liat In- imw pa s 
Sentciiee, ami that tin* Sudder Adawlut <;.armot enhance that Sentenet*. T eone(*ive that 
this (^onrt Juts jto irijhnj Anth<)r\iy 'trjmfcve r veijonlii their Eunel^ion.s 

being linyU^d to weighing and considering the Evidcmic .svf forib <nt the Judge’s Berovd 
of the TrfoL It is by Jjiw exj)rcs.sly debarred from enhancing any Sentenc.c. ]>ass(‘(l b\ 
th<* lower ( Vnirt ; am] s!in;ly when it has rccordeil an Opinion that tlie Evidem t- 
on the Record did not warrant a (Conviction, it is to all Iiib-nt-s ami Pur]ios('s ni\ 

EuhancomeiH of the Simtenei* to do anything by which the Acquittal ami Disehurge to 

whicli they have ileclared that the Accused Avas entitled arc converted into Oonvictiun 
and Punisliment. 

I maintain, however, tliat it is not competent to the Session Judge to lake Evidt net; for 

the Pros(icutiou after a cerUiin Stage in tlie Trial, when a Prisouei' has bet-n assured th:r 

ifie Prosecution closed^ ami has been called on to dofeml himself against the Evitleuee 
tliercnpou recorded. (3n no Princijile of Equity or good Faith can further Evi(k*nei; 1 ’ 
admitted in support of ilic Charge, wliich must stand or fall on the Evidence, so far as tla* 
Prosecution is concerned, tliereou on the Record, 

It is argued that there are Prece< lent s for tlie Practice which I am opposing. Atlniitiing 
thb, I do not understand the Doctrine, that a Judge who is under a solemn Ohligation 
to adminlsfj^er Justice, and lieyfnl((t!on, according to the best of his 

Judgment, is bound to do what appears to him oppose<l to both, because others have done 
so before him. But how is it made out that such has been the Practice of the Court ? A 
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few Coses con be acMuced in rapport of it. A Thousand^ I i^iagine; against it. In hotv 
many Cixses have tlie Court, in acjcjuitting Prisoners of whose Guilt no Doubt existed, 
recorded tlu'ir Opinion, that the Court was constrained to acquit tliem, — because, from the 
Trial havditg Ikhui badly condactc«l, — the KviJenoe of some material Witness ifbt taken, — 
u Confession not proved by the attesting Witnesses, — or other Irregularities, Omission, or 
Flaw, — a It^gal Conviction couM not be had ? Why were these Cases not all returned 
for ilio Omissions to bo STi|^plic<l, or tlie Tn-egularltu^s rectified? Why were a" Number of 
l^-jsoiK^rs at Sholapoor, in a CiiHO forvvardetl a few Weeks ago by the Judicial Commifii- 
sioner, acijuiiied, solely becanise of a mere Blot in tlie. Proceedings, solemn Affirmation 
r(^rpiired by the Regnlntions not having been julministereil to a Boy wliosc Evidence 
ostablishod tlie Guilt of tlie Accuscid I Why was tin? Case not remanded, with Instructions 
to the »Si'ssi(3n Judge to adiuinistov the Affirmation and record tlie Boy's Evidence do 
novo? As 1 have siiid ab<»vt‘, a Tlionsjind Cases iiiiglit, I imagine, be adduced, furnishing 
Precedents for my View of the J^aw, 

It does not ap]inar to me that Clanse 3. Section 21). of Regulation XTTT. of 1827 
in any way whatever affects the Question. It simply gives this Court Authority to 
cause tlie ( ‘riiiiinal .) iidg(\s to take Evid(‘nee or niaki? Inquiry on any Subject before it ; 
that is, T liold, legitimately beJbre it. The t^)uri might have a iUiHo hefore it in which 
it Was evident that the Prisoner had been unlawfully a pprehendtMl, was not suliject to 
its tlurlsdi(‘tieii, nr could not for some, other llt‘;is<3u Ik* leg^ally ])roceed('d agahist. It 
ci3uld not, iimJer lh(‘Si» t hrcnm.staTict\s, .surely direct a Jinlg*‘ or Alagistrate to take Eri- 
f/ofrr /or ProsrctftioN. And no more can it, I am of opinion, direct fresh Eviilenceto 
be (aken in support of a Pivisecution tlie Evidence lor whl<*li the Rt*gulations dec'lared to 
Infi'r hru prcvit^iishi rum/)! (fed. Hu* Case? for the Pn^seciition is iiot in fact before 
the (^)u^t, s.ave as it stands on the llccord of ihv- Trial. 

With all due J)eferenee b) those Judges who liave sa.net I «>iied tin; IVotiodnro now under 
Disenssion, to ri'-oji.m, with iih‘ view to strengthening the ( 'ase i*or tlie Jh’osecution, a 
Criminal CJiarge on wJiich Staitiaice lias been passed after hearing the Bi fenee, is ilircctly 
ojiposeJ to eet'ry Principle of Etpiity and gootl Faith. 

(Signed) G. Gkant. 

The (Jonrt resolves, tliat it is coiufxda^nt to the Sinhler Foujdai'oc' Adawlut, under 
CJanse o. Section 20. Regiihdion Xlll. of 1827, to remit a C.isit referred to it lor Con- 
firmatiuii, in or<ler (liat iiirUier Ev i<lenee may he ta.kiai Ibr tin? Proseeutioii, when such 
Procedme a])]»ea.rs n(‘e.<‘ss;Li*y for the Ihids of Jnstiee. 

^I’his Ivesolntion to l>e ])nhli.slu‘<l as an luteqiri'tation. TIu' CNmrt furl.ln'i* re,soIv<*s, that 
the Proeeedings lx* laid Ix.lbn' tifOVt‘rnmetjt, with their Ih'eonnnemlal ion tlirit iln^ QiU'stion 
he brouglit to tixi Noti(*(? of the Ix'gislatjve (-ouncil of India, vvitli a view to au Alter* 
ation of the Law, if such i.s eonsidca-ed necessary. 

Tin? < diief Judge wilhdraws. 

The Cas<i to remain under Considm ation. 

Resumed Considoi’atiou of tlie Two Petitions from tlio abov t*-n.imed Prisoners, Irrst 
before the (Jourt on the 2()th August 18 IG. 

Resnnu'd CAmsiderat ion of tlio Petition of Rungjv'i bin Liinbajee, last before the Court 
on tlie 1st ^ejitember IblG. 

Under Consiileration. 


Enclosiirci 2 in No. 1 U). 

Mivutk by Hie Honourable the GovKiiMoa, dated I Mh Octo]x*r. 

^Y-s this Question involv(‘s :i giuieral Principle of lhoce<Iure, T think it should be 
submitted on its J\l<‘rits l.o the (Government of India, wlio may see lit to refer it for the 
( -onsidiM'ation of the l.aw ( .knnmission. ^ 

Tli(‘ Praera-i? which, long eontinui‘d, tlie »Sud(1er Adawlut liaN'e now iqJield by tin? 
Authoritv ol* an Interpretation, niay perhaps lx? o]»j)osed to the strict Letter of our 
Ki'gulations, but 1 have often lia.d Ojqxjrtunii it*s of seeing tlie gootl Elfect of it, and 1 
eonsider it far b<*tter suiti*<t (,<> tin* exist ing State of Society in India tlinii the more refined 
Syst(uu of Procedure which obtains in ]0nglaii<L 

(Signed) L. R. Reid. 

, * Enclosim? 3 in Ng. 119. 

AliNUTK by the TTonourable [Mr. WlTXOUCurny, dated loth Octolier. 

I concur in this Question being refen*t?tl for tho Consideration of the Government of 
India ; and for my Sentiments on the Subject I beg to refer to the (3j>inioii T Jiavo recorded 
as Oflk'iating (liicf Justice of the Sadder Dewauee and Sudder Foujdai'ee Adawlut 
accompanying this Reference, 

(Signed) J. P. Willoughby. 
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Enclosure 4 in No. 119. 

Minute by the Honourable Mr. Blank, datocl 1 7tli October. 

Tlie Merits of the Case, it appears i-o tuo, arc clearly aiwl ably stated in the Opinion 
recorded by the Chief Judge. Tlio opposit(3 View of the QiU‘S Lion is also very ably argued 
by Mr. Grant. Ctuisldoring the Extent to whi<!t. i.Ve Practiee of taking fresh Kvidenee is 
supported by Prece(ient, ilui Douhts which have het*,n raised as to its Ijegality can only, 
I think, be* satisfactorily i]is]M)sed of by tl e Reference to the Gove.rnuient of India liovv 
proposed by tlie Honoiirabh' PresMmd. 

I incline at llte same 'Pinu^ to the 0]>inion that there is something iv]»ugnant to the 
Maxims of Ihiiisli Jnsiiee in takiog IVesh Kvldelict* after thi‘ Trial h;e' clo,st*(i. with 

a view to (Jon viet ion of the Prlsonev. The. sann* Objection to that. ( \*nw:e would not 
exist If recjiiircd to detei'mine n<gar<1ing a M it i^;;: da on of th(‘ Stnl(‘tie.‘J It is tht*refbri^ 
for C/onsiderai.ioii wludher the < \nn]»eti*u(‘y to f)r<lt‘r <h<» Ih^-in igathm ot ;ins particular 
Points might not be i*eserve<| iMi<l{‘r ccrta.in Limitations, in ]>relc)‘(’nce to ils h Ing aljso- 
Intely debjirre<l. A new Trial can be. or<t‘nMl when then* .ire sutlicient lvea:-(ms i\\r it *, 
but in such (J'ase the Ile-investigation must be cait.irily <ie iiov(.)^ and not pr.itial .as to 
particular Oiiiissroiis or llefccts in the fornier Procei ‘flings. 

* (Signed) D. A. JJlanf 


No. 120. 

Mimttk by the llonoiir.able C. 11. Cajmkron, dated I2tli ludiriiary IS 17. 

Cascof* IJuujlisi Fia «n(l >! halva 1 lllS l{cfi.Mvnc(‘ from J)()inbay biiiii^s bcb^i'c' 

bmlUshoo. US 21 very iniportaiit (,)iK'.st,ion oi' Criminal Pro- 

ccflurc, -viz., Avlictbfr, when llic f aisr- iln- tlm I'rost ciition li;;s c-li sjd, unci llit- 
Prisoner bfon <-alk‘(l on for liis Dcfoncc, 2in{l Sontenev lias lx on piisscd by tlu- 
Court wliidi tried him, llic Superior taunt to Avliieii the Senlenei' is relerred 
for Confirnialion oui»ht lo be pcnniltml to dircet that fresh ICviilenee fi>r llie 
Prosecution shall be taken. 

It seems to be ( )ne of those Qneslions Avliieb do not admit of .a ri'^oroiis 
Selection. The Eno-lish Criminal Procedure jibbors sueli a Practice. Put the 
Knglisli Criininal Procedure is, I think, in genend, unreasonalily favourable to 
the Prisoner. In tliis Particular, however, I am disposed to think that it is no 
more tliiin reasonably lenient to him. 

If the Qnestiou be put. Should a Prisoner bo tiied twice for the same 
Offence? — all Legishitors 2 md .all Systems scenj to 2 igri-e in answering, that he 
should not. It is, however, undeniable that by such a Course the Eseajw of :i 
guilty ^lan might here 2 Ui(l there be- preventeil. 

Taking fl>r granted the Principle that a lVisoi;er should not be tried twice 
for the S 2 uno Otfeiicc, it scaans to me to follow tlnit tlu; Sn]ierior Court ought 
not to have the Power of directing fiesh Evidi ne<‘ to be received f()r the Prose- 
cution, when a Sentence is referred to it fi>r Chniiinnation. 

The proper Object of sneh 2 i Keiei'ence is to ensure :i correct Decision upon 
the Evidence Avhielilias been received. 

1 do not recommend that w«; sliould now h'gislate uj)on this insuhitcd Ques- 
tion. Theie is now beiijre the Coimeil a Proposition of mini-, the L 21 W 

Commission should be dirceteil to preparo 21 Scheme of Pliaiding and Pm- 
cedurc, 2 ind 21 Set of l-'ojans of Indictment adajhed to the Definitions of C'rimcs 
in the Penal C-odc. • 

T he iin])ort 2 Uit t^uestioii submitted to ns by the Bombay (jovcrninent will of 
cour.se be deeidi-d in sueb a Scheme of Procedure, 2 md it will be eonsidtred nuicli 
more maturely by the Law Commission, and imieh more satistaetoi ily, as 
Part of a whole, than if the l^egislati^e Council were now to imderLake tlu- 
Settlement of it. 

The late Governor of Bombay recommends a lleferencc of the Subject to the 
Law Commission. 

, (Signed) C. II. Cameuon? 


No. 121. 


Minute by the Honourable F. Millett, dated 23cl February 18-17- 

There is a great Difference Irctween the Constitution and Procedure of the 
Company’s Criminal Courts in the Presidency of Bombay, and those of the 
Compjiny’s Criminal Courts in the other Presidencieg. 
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In the Bombay Courts the European Judge sits singly ; he alone pronounces 
npcm the Guilt or Innocence of the Accused ; and in case of Conviction passes 
Sentence, postponing Execution of such Sentences as involve high Degrees of 
Punishment until confirmed by the Sudder Foujadaree Adawlut. 

In the Bengal and Madras Courts the Sessions Judge sits with a Mahomedan 
Law Ofliccr, and when he disapproves of the Futwa given the latter as to 
the (Juilt or Innocence of llie Accused, or when, in concurrence with the.I^aw 
OiRccr, he convicts the Accused of a Crime punishable with Death, Transport- 
ation, or Imprisonment exceeding a certain Term, he passes no Sentence, but 
refdrs the Case for the Decision of the Sudder Court. 

In the abovd Remarks I mcart to state generally the Constitution and 
Practice of the Courts in the Three Presidencies. There are Exceptions, but not ■ 
of much Importance in considering the present Question. 

In all tlu! Picsidencics it has been the Practice of the Sudder Court in 
referred 'frials to remit the Case to the lower Court for further Evidence, where 
they deemed such a f^ourse necessary. In Bengal the Sessions JuKlge, afler 
taking additional Evidence for the Prosecution, calls on the Piisi^ner for his 
further Defence ; and such I presume is the Course in the other Presidencies. 

I am inclined to agree with Mr. Cameron, that the Practice is objectionable 
on general Principles, though I think, with reference to their difl'erent Proce- 
dures, the Objection applies less to the Bengal and Madras Courts than to 
those of Bombay. 

In all the Presidencies the Sessions Judge may adjourn Proceedings in a 
Trial when any Witnesses summoned have failed to attend, or further Evidence 
may be considered necessary. 'I'here is therefore the less Rea.son why the 
Superior Courts should possess the Power of directing fresh Evidence to be 
taken for the Prosecution. No Pains should be spared to make the Trial 
complete. Vesting in the. superior and ‘'reviewing Court a Power to call for 
further Iwidenee must have some Tendenc}’ to introduce Carelessness in the 
Proceedings of the Court trying the Case. 

Mr. Cameron’s Proposition that the Law Commission should be employed 
in the Preparation of a S<*heme. of I’roccdure to follow the Penal Code has 
not yet been considered. 1 can therefore only that as at ])rc‘sent advised 
I think it i.s the most usefid Purpose to which their Labours could be applied. 

With such a Measure in prosj)ect, I deem it unadvisable to legislate upon the 
Point under ivferenec. 

(Signed) F. MiujrrT. 


No. 122. 

Minutf. bv the Honourable Sir T. H. Maddock Knight, dated l.'jth March 

1847. 

The Judges of the Court having themselves disposed of the Question foj; the 
present, it may not be advisable for us to take uj) the Subject but as a Part of 
one general Legislation. 

The I’ractice of all the Sudder Courts ought to correspond on a Point of so 
mueh Importance to the even Administration of Juslice as that now brought to 

oui Sotiee. (Signed) T. II. Maddock. 


No. 123. 

J'he Indian Law Commissioneus to (1. A. Busiuiv Esq. 

Indian l..aw Commissioners Office, 
Sir, .'3th November 1840. 

With reference to your Letter under Date the 1.5th August last, we havf’ 
tljc Honour to transmit to you, for the Purpose of being laid bet()re the Honour- 
able the President in Council, Six printed Copies of our Report upon tlu; Penal 
Code. The I'est will be retained by the Printer, to be disjareed of under, your 
Instructions. 

2. We have prepared a Postscript to the Report, referring to some Modifica- 
tions of the Law of England rccotnmcndcd by Her Majesty’s Commissioners for 
revising and consolidating the Criminal Law, in their Second Report, which has 
been lately received, whiclf will be printed and laid before Government without 
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Delay. These Mjodifications we deem it necessary to notice, as some of them 
are intended to bring the Law of England into exact Conformity with the Pro- 
visions of the Penal Code on the Points to which they relate, and are founded 
upon the Reasoning of the Indian Law Commissioners in the Notes to tVie 
Code, and some others arc Approximations 16 the Rules of the Code. 

• We have, &c. 

(Signed) C. II. Camebon. 

D. Elliot. 


No. 124. 

D. Elliot Esq. to G. A. Bushby Esq. 

Indian Law Commissioners Office, 
Sir, 26th November 18-16. 

I HAVE the Honour to transmit to you liercwith Six printed Copies of tlie 
Postscript to the Report upon the Penal Code, adverted to in the Letter 
addressed to you under Date the 5th instant. 

I have, &c. 

(Signed) 1). Eh.tot, 

Member of the Indian Law Commission. 


No. 125. 


Report of tlie Law Commission on llu' 
I'c-iml Cotl..-. 

Colleagues 


Minute by the Honourable C. H. Cameron, dated 1.3th November 1816. 

I have signed this Report, and fully approve 
of it. But I think it ought to be known 
to my Colleagues and to the Home Authorities that the great l.,abour 
whieh has been bestowed upon it, and the great Merit which in my Opinion 
it possesses, are Mr. Elliot’s, and his only. The Report is cntirelv his 
Composition ; and all the Assistance 1 have rendered him has consisted iii dis- 
cussing with him the various Subjects of which it treats, and in oc’casionally 
suggesting Additions, Retrenchments, or C’orreetions. ''J’hc Report appears to 
me to show decisively that the Cliaplers of the Penal Code whieh are examined 
in it have passed successfully through that Ordeal to which they have been 
very properly subjected ; I mean, the Criticisms of the .Judges of the Supreme 
and Sudder Courts, and other high Eunctionaries of the Presidiaicies and 
Mofussil ; and J have no Hesitation in recommending that these C'hapters 
should be substituted in the Mofussil for all the existing Law on llu* Subject. 
The Bombay Government has more than once asked for the Penal (.'ode, and, 
according to the (Jharter Act, we ought either to give them what they ask for 
or to assign Reasons fw the Refusal. If it is thought desirable not at once 
to cliangc the ]>aw throughout the whole of India, Bombay offers itself, by the 
Moiith of its Government, to take the Lead in this great Improvement. 

With regard to the Presidtaicies, I do not at present make any Recom- 
mendation; I reserve myself until it sliall be decided whether we are to go on 
with 'Pwo .Systems of Law Avhose Defects arc of' an opposite Kind, tnie Sort 
administered by Judges who have been trained in Jurisprudence, the otlu'r by 
Judges who want that Preparation, — or whether we are to have One System feir 
British India, framed according to the best Lights of the present Day, and to 
place at the Head of the Judicial Eslablisbmeut whieh is to administer that 
System the Men wdio liave had the regular l^ducution of professional Lawyers, 
associated in one and the same Court wdth the Men who have liud most 
Experience of the I.iaws and Usages of the several Native Races who inhabit 
this Peninsula. 


» When 1 arrived in this Country, and endeavoured to take a Survey of tk? 
vast Field of Legislation which Parliament had marked out for Ihe Law Coir- 
mission, wdth a view to devise a regular Plan for its Proceedings, I felt strongly 
impressed with the Expediency of beginning with the Presidency Towns. I 
thought that by abolishing all those 'rechuicalities of English Law and Proce- 
dure which are not the technical Forms of any really useful Principles, and by 
uniting in One Court of original Jurisdiction all those Powers wdiich Experience 
has shown to be beneficial in that Variety of Courts and System which has 
sprung up without any general Design in England, we should be able to 
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produce « Scheme of Judicature which, being framed bv Selection from the 
greatest Variety of long-tried Materials, would probably be the best that has 
ever existed, and would of course afford the best Model for Imitation in 
reforming the Courts of the Mofussil. 

• But having been foiled in every^ Attempt to make Progress in this DireCtiwi, 
I am now disposed to recommend that every Improvement wliicli'we may 
desire to introduce into India should be introduced into the Mofussil. 

It is true that Bombay has been a partial ICxceptiou to the general 
llesistatiec* which the Judges of the Su- 
prcMie Courts have felt it their Duty to 
offer to the Innovations of the Law Com- 
mission. Sir John Awdry declared himself 
ready to administer the Penal Code ; and 
Sir ICrskine Perry is prepared to do that, 
and also to preside' in a Civil Court framed 
upon the Plan sixggestcd by the Law Cknn- 
mission. But the Chief Justices at Bombay 
have hil.hcrto*takcn a different Line, and Sir David Pollock has sa recently 
arrived that it would scarcely be fair to address to him a Question which he 
could not answer without a careful Perusal of so long and elaborate a Document 


* Note. I need hiirdly «ay that I am not pre- 
Riiniing U> impute HUuiu* to the Judfi(‘fi of the Su- 
prcint* Courts. I of t‘oiirso think them in error, aft 
1 think the Idiw Clonnui.ssioii in the iii^ht ; but ns I 
am sure llieir Kesistaiice is eouseieiittous, it would 
be the liighest Arrogcniiee in me to exjietd that they 
should waive their tjhjectioiis. T uia> mention that 
Sir K. U>aii and Sir 11. Alalkin used to think I'uvour- 
ably of tiu» Penal Chxh* whih* it Muts in vu’ufrreKs, 
nnd also that tliey thou;glit a fair ^J'rlul sliould be 
jj^iven to tin* KubordiiniU* Criminal Court proposed 
by the JLaAV (Jommi.ssioii, 


as the Penal Code. 

* Under all the Circumstances of the Case, the practical Measure I recommend 
is, that we shotdd accede to the Bequest of’ the (fovennnent of Bombay, so far 
as to prc'pare an Act emhodying those Sections of tlie Penal (’ode which form 
tlie Suhiect of the Law Commission’s Report, and enacting them for the Presi- 
ch'iu'v of Bombay, except the local Limits of the Judiciiturc of the Supremo 
Ckjurt ; and 1 would at the same 'I’ime suggest, that the I^aw Commission be 
directed to prepare a Schetric of Pleading ‘and Procedure, and a Set of l^’orms 
of Indictment, adapted to the Definitions of Crimes contained in those Sections 
of the Code. We might fix the Second Reading of the Act at so distant a 
Date as to admit of tliis Seheme of Pleading and Proeedure being prepared, 
embodied in an Act, and read a h’irst '^I'iinc, so us to be ready lor the Second 
Reading at the same Time with the Portion of the (’ode to whic.'h they relate. 

(Signed) C. H. ("'.\meuon. 


No. 12(1. 

Mindtk by the Ilononraidc Sir T. II. Maddock, dated 24th February 1847. 

Kiporl I.C (be L:!W Commission on tlic I HAVE in tllC first plaCC tO apologizC tO my 

propoM-a iviKii Coijo. Colleagues for my long Detention of these 

Papers, which have been with me for upwards of I'hrec Montlis. 

'file Subieet to bo considered is one so extensive and important, and the 
Proposilion of 1113 '^ Honourable Colleague, Mr. Cameron, that we should at once 
preipai e an Act lor Bombay embodying those Sections of the Penal Code which 
arc the Subject of the liep(.»rt of the J.aw (.'oinmission, appeared to me to 
require such niafure Deliberation, that I was from Time to •rime induced to 
defer the t’onsideration of tlie Papers, in hopes of finding Leisure, which 1 have 
not 3 'ct found, for the Purpose. 

But as 1 now find that the Consideration of another Question, arising out of 
a Reference from the Govermnent of Bombay, is likely to he suspended till wc 
can come to a Resolution on that Part of Mr. Cameron’s Proposition which 
relates to the l'hnplo 3 'ment of the Law Commission in the Preparation of a 
System f)f Procedure to accompany the Code, I will no longer detain the Papers, 
with a view to deciding whether I can concur with my Colleague in the 
Measure which he proposes of making certain Chapters of the l^cnal Code La^y 
in the Bombay I’rcsidency out of the Jurisdiction of Her Majesty’s Sjipremc 
(iouit, and there alone. At present I entertain serious Doubts of the Expe- 
diency of such a Course of partial Legislation with respect to a Code of Law 
intended l()r universal Application. But I can have no Hesitation about the 
Propriety of preparing a System of Procedure intended to form Part of the 
Code whenever it may become Law, and I am willing to give immediate 
Instructions to the Law Commission to that Effect. But I would wish to 
defer publishing the selected Chapters, with the Form of Procedure annexed. 
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as one proposed le^slative Act, till we con deliberate on the whole Measure, 
and decide on the Expediency of the Plan recommended by Mr. Cameron for 
our Adoption. 

(Signed) T. H. Maddock. 


No. 127. 

Minute by the Honourable F. Millett, dated 12Lh March 1847,’ 

Keport of the Law Cominiiaion on the I HAVE read this vcry able Report, of tlic Law 
Penal CoUe. Commission on the principal (.;Ji:iptcrs of the 

Penal Code with great Interest, and 1 may add witii the highest Satisfaction 
also. 

After a careful Revision of these Chapters, with reference to the Criticisms 
received from the public Functionaries in the several Presidencies, to the Refiorts 
of the Commissioners on the English Criminal Law, and t.o otlier Penal Codes, 
the Commissioners submit it as their deliberate Opinion that this I’orlion of 
the Codc5*“ is sufliciently complete, and, with such slight Modifications as they 
“ have suggested, fit to be acted upon; unci that if it be brought into operation 
“ it may be reasonably expected to work an important Improvement in the 
“ Administration of Criminal .Justic'c.” 

In the Expectation that the Report on the remaining C'hapters will not be 
less favourable, we havx* thus a fair (Iround fcir anticipating that the thmntry 
will at no distant Period experience the Bcnetit of an entire Code of Penal laiw, 
and that the vast Labour and great Expense attending its I’reparation will not 
have been fruitless. 

When the Report of the remaining Chapters is received, if it prove gencrallv 
favourable, I think the best Course will be to republish the (hale, with such of 
the proposed Amendments as we may iletcrmine, to adopt, accompanying it wi'.h 
the Draft of a Law, to be read a Second Time after a considerable interval, 
enacting that the Code shall come into operation throughout tin; iMofiis>.il ot 
the Three Presidencies on a certain Date ; and I woultl suggest tl)at Copies 
of the Law Commission Reports lie sent at the sumo 'Time to the subordinate 
Governments, for Distribution among such public Functionaries as were befbic 
requested to give their Opinions on the Code. 

I propose this Method of enacting the whole Code at once, because such is 
the mutual Relation of its Parts that I fear it would be very difficult to make 
any Portion of it complete in itself; and tlic Delay occasioned would be of 
comparatively little Importance. And I would not limit the 0[)er{ition of the 
Code to the Mofussil of nonibay, because if I considered it suitable to that 
Part pf British India I shouUl consider it equally suitable* to the Mofussil of 
the other Presidcneic's, xvhero, indeed, it is more required than in Bombay. 

The Reasons assignt;d by Mr. (.'ameronfor not making at present any Kccom- 
mendation in respect of the. Presidencies have great Weight, and this is a Part 
of the Subject wliich requires more Consideration. 

With regard to the l*rcparation of a Scheme of Pleading and Procedure, with 
Forms of Indictment, adapted to the Provisions of the Code, I continue of the 
Opinion I expressed in my Minute of the 23d ultimo, that the Law Commission 
would be most usefully employed in that Manner after the Completion of the 
further Report on the Code. 

I concur, however, with the Commission, that the Code “ might be brought 
“ into operation in the Company’s (Courts with little, if any. Alteration of Pro- 
“ cedurc, with the Help of a few plain and simple Directions as to the Manner 
“ of laying the Charges, and some Rules to define the Offences falling to the 
‘‘ Jurisdiction of the several Courts with reference to the Punishments thc!||, 
“ are respectively authorized to inflict and therefore, if the Scheme of Pro 
cedure should be delayed by unforeseen Accidents, it would not in my Opinion 
be necessary to postpone the Operation of the Code on that Account. A foAV 
Rules and Directions would suffice as a temporary Substitute. 

(Signed) F. Millett. 
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(No. 184.) No. 128. ' 

G. A. Bushbt Esq. to the Indian Law Commissioners. 

Gentlemen, Fort William, 20th March 1847. 

The President in Council has lyid under Consideration your very able Report 
and Postscript on the principal Chapters of the proposed Penal Code, dated 
respectively the 23d July and the 5th November last. 

2. Copies of your Report and Postscript will be forwarded to the Honour- 
able the Judges of Her Majesty’s Supreme Courts at the several Presidencies, 
for. their Consideration. 

3. The Governments of the several Presidencies will also be furnished with ' 
f ’opies for Distribution among such of the public F unctionaries as were before 
requested to give their Opinion on the Code, and whose Observations are 
noticed in your Report. 

4. The President in Council is desirous that on the Completion of your 
Report on the remaining Chapters of the Code you should direct your early 
Attention to the Preparation of a Scheme of Pleading and Procedure, with 
Forms of Indictment adapted to the Provisions of the Code. 

I have, &c. 

( Signed) G. A. Bushby, 
Secretary to the Government of India. 


To Fort William, 4 
>'ort St. George, 3 
llombay, 3 


No. 129 . 

The Government of India to the Judges of the Supreme Court at Fort William 
(No. 189.), Fort St. George (No. 24G.), Bombay (No. 247-) 

Honourable Sirs, • Fort William, 2()th March 184/. 

We have the Honour to transmit lor your Consideration the accompanying 
printed Copies* of the Report of the Indian Law Commissioners on the prin- 
cipal Chapters of the proposed Penal Code. 

We have. See. 

(Signed) T. H. Maddock. 
F. Millett. 


No. 130. 

G. A. Busiiby Esq. to Secretary to Government of Bengal (No. IS.*).), Fort 
St. George (No. 226.), Bombay (No. 210 ), North-western Provinces 
(No. 248.; 


1. the Beputy 
ioviTutir. 

Vl. N. tlu* Governor in 
’oimcil, 

I. the Governor in 
^)uncii. 

!l. the lA. Governor. 


Sir, Fort William, 2()th March 184/. 

I AM directed by the President in Council to request that you will submit 
for the ('onsideration of the the accompanying* 

printed Copies of the Report of the Indian Law Commissioners on the principal 
Chapters of the proposed Penal Code, with the Reipicst of his Honour in 
Council to be favoured with the Sentiments of the on this 


> Hciigiil, 2 Copies, 
Madras, 4 „ 
li<mil)a},4 „ 

Agra, 2 „ 
Deputy Oorernor, 
Government of I'ort 
St. George, 
liovcrnment of 
Bomba}. 
liiuut.-GoYcrnor. 

t Bengal, 200 

Fort St. George, 150 
Bombay, 100 

N.W.l’rovinceu - J50 


impprtant Subject. 

2. I am at the same Time directed to transmit to you, Ibr Distribution 
among the public Functionaries who were before consulted, the accompanyingf 
additional printed Copies of the above Report. 

I have, kc. 

(Signed) G. A. Bushby, 
Secretary to the Government of India. 


No. 131. 


(No. 444, Legislative.) 

G. A. Bushby Esq. to H. M. Elliot Esq. 


Sir, Fort William, 22d May 1847. 

I AM directed by the President in Council to request you will place before 
the Right Honourable the Governor General the accompanying Copy of a 
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Despatch* this Day addressed to the Honourable the Court of Directors, 
together with a printed Copy of a Report dated 23d July, and a Postscript to the 
same, dated 5th November 1846, furnished by the Indian Law Corninissioners, 
with reference to the Draft Penal Code; also ('opies of the Minutx.‘sf which 
have been recorded by the President, and by the Honourable Messrs. Millett 
and (Cameron. 

2. I am at the same Time directed to forward Copies of a Coiniminication 
from the Goveniment of Bombay, dated 4th November last. No. ^73* "ith its 
Enclo.sures, and of the Minutes, as per Margin J, which were recorded thhreon, 
referred to in Paragraph 2 of the Letter to the Court of Directors. 

I have, i^'c. 

(Signed) G. A. Ilusnnv, 

Secretary to Government of India. 


^ N(» n .)! ISL 
(1. Ill'll .Mat 1 

■f Miniiie L\ tb*’ 
ivir. (\imi'ji)i;, dti 
1 Blh . I 
Miniiti' Ibr Il< 

Sir Mad. 

dated 2tfh Fed). I 
Minute l ^ tlii* n 
Mr. Milb-if. iiatei 
12tliMiiiv|, LSI 7 

X Mniide by tile 

Mr. (bjineiMn, d.a 
I2lli Ftd>i’ijar> 
Minntc ’»N ilie II 
Mr. Milleit fhit.'c 

2dd FVhrnar) I >4 
1>> Fnt If 
Sir Ilcrbt'rt Mtidi 
d.atod 1 'itli Marel 
1B47 


No. 132. 


IIksolution j'espcctiiig proposed Tuansi.ation. 

Fort William, Home Department, Legislative, 20th November 1847. 

Read Despatch from the Honourable the (tourt of Directors, No. 9. of 1 817, 
dated 15th September, relative to the Penal Code. 

The President in Council remarks, that the Law Cornmissioiu rs, in their 
Report dated 14th October 1837, recommended that the Native l’o|)ulation 
should with as little Delay as possible be furnished Avith good Vi rsions in Ilu ir 
own Language of the Penal (ilode, if the Government should be disposed to 
adopt it. They noticed that in their Opinion such Versions could be produced 
only by the combined Labours of enlightened Europi'ans and Natives, and that 
it Avas not probable that Men competent to e.\eeutc all the Tnmslations which 
will be rciprircd Avould be found in any single Province of India. 

The Honourable Court suggest, in Paragraph 5 of the above Letter, that 
some Portion of the Code may be carefully translated into One or more of the 
Native Languages, and direct that Copies of the Translations l-.t' forwarded !o 
the Court. 

I'hc President in Council Avould, in pursuance of the Instructions of the 
Honourable Court, select for T)*anslation Chapter XVIII., “Of Offences 
affecting the Human Body,” and Chapter III., “ General Exec|)f ions.” ll shall 
be hereafter determined under what Arrangement the Translation shall be 
undertaken. 

Ordered, that the Papers be brought up for further Consideration, on tlu' 
Arrival of the Governor General at the Presidency. 


No. 1.3.3. 

Rksouition respecting proposed 3’h,\nslation. 

Fort William, Home Department, IjCgislative, 21th December 1847. 

Read again the Resolution of the President in Council, dated the 20th ultimo, 
respecting the proposed Translation into One or more ol'the Native Langmfges 
of a Portion of the Penal Code. < 

Resolution. — In consideration of the eminent Acquirements of Mr. II. M. 
Elliot, the Governor General in Council is pleased to select that Gentleman to 
superintend, in communication Avith the LaAV Commission, an Oordoo Transla- 
tion of the 'IVo Chapters of the Penal Code noticed in the 3d Paragraph of the 
aboA'c Resolution. 

Ordered, that Mr. Elliot be informed accordingly, and be furnished with 
the requisite Documents, Avith Authority to engage temporarily such Nativ'* 
Assistants as he may consider necessary, charging for the Expense in a contin- 
gent Bill. 

Ordered, further, that the Law Commission be informed of this Arrange- 
ment, arid be requested to aff’ord Mr. Elliot all the Aid in their Power in the 
Undertaking intrusted to his Superintendence, in communication Avith the 
Commission, 
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No. 134. 


" r.<(r;n'( i\ira^i'apli ;» 
'^fr(nn n l><*sj)jtrJi from 
flir ( oiii't of l)lr<'(*tors, 
N », V. of l.S'17, (latod 
I -til SoptomU-r 

2‘Kh >!ov 


G. A. Bushby Esq. to H. M. Elliot Esq. 

Sir, Fort William, 24th December 1847. 

With reference to a Rccomipcndation of the Law Commission, that the 
Native Population should be furnished eventually with good Vcrsioijs in their 
own Language of the Penal Code prepared in that Commission, the Ilonour- 
abk' t lie Court of Directors have desired that a Portion of llic Code be care- 
fully translated into One or more of the Native J.anguagcs ; and the President 
in, C()uneil having recently selected lor Translation (Jhaptcr XVII 1. “Of 
Olfences alfee)tiug the Human Body,” and Chapter 111., “General F.xcep- 
tions,” I am directed to acrpiaint yon, that in consideration of your eminent 
Acquirements the Governor General in Council has been pleased to select you’ 
to supi'rintend, in communication with the Law Commission, an Oordoo 
Translation of these Cluqiters. 

2. I’or llliN Purjiose 1 am directed to transmit to you a Copy of the Penal 
Code, togr (her with (kijiies of the Papers noted on the Margin*, and to autho- 
rize you to entertain temporarily such Native Assistants as you may consider 
ncccssarv to assist you in the VVhak, charging for the Expense in a contingent 
Bill. 


3. A ('oiw of this Letter w'ijll be sent to the Law Commission, with a 
Bequest that they will ad'ord you all the Aid in their Power in the Under- 
taking intrusted to your Supt-rintendenee in communication with the Coni- 

mis.siou. , , c 

I have, &c. 

(Signed) G. A. Busnnv, 
Secretary to Government of India. 


No. 130. 

(i. A. IhisnuY Esq. to the Indian Law Commissionlus. 

(Home Department, Legislative, No. H21). 

Gentlemen, Fort Whlliam, 24th December 184/. 

1 A.M (liiected to transmit, for your Infiirmatiou, a (kqiy of my Letter of this 

Dati’ to Mr. II. M. Elliot, respecting an Oordoo Translation of a Portion o I 

till Penal ('ode, and to convey the Bequest of the Governor General in 

Council, that you will have the goodness to a (ford to that Gentleman all the 

Aid in your Power in the Undertaking whicli his Lordship in Council has been 

pleased to intrust to his Siqierintendence in communication w-ith the Law 

Connnission. , , „ 

1 have, lYC. 

(Signed) G. .A. Bi-sunv, 
Secretary to the Government of India. 


No. 130. 

, H. M. Ei.i.ioT Esq. to G. A. Brsimv Esij. 

Sir, ^ l-’ort, William, Pith Fehrnary IS4H. 

1 m;o to acknowledge thi- Beceipt of your Letter No. 821, dated 21th 
December, informing me that the llonourahle Court of Directors have desired 
that a Portion of the Penal Code he earelully translated, and eonnnunicating 
in very flattering Terms the Selection of me hy the Governor General in 
Council to snpcrintciid a translation of Cliti piers III. and XVJIE into the 
Oordoo Language. 

2. I have einplqyed myself during the past Month in endeavouring to carcy 
into etfcct the Wishes of the Honourable Court, and in submitting my Trans- 
lation I trust that it will prove satisfactory to them and to tlic Governor 
General in Conncil. 

3. 1 have ibund no Diffieultv in translating this Portion of the Cbdc, and 
have liad no Occasion to consult with the Members of the Law ( loniraission 
on tlie Meaning of any Expression. Indeed the Sense of every Clause is so 
obvious, the System so coherent, and the Arrangement so lucid, that it is 
difficult to comprehend how any Misconstruction can arise. 
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4. T hope it may be well understood that the Translation boasts of‘ no 
literary Merit. The Oordoo, or Hindustance Language, is itseU* far i'ioiu 
elegant, and though well adapted to Narrative and Conversation, is somewhat 
deficient in Precision, and requires much Circumlocution to render it a fit 
Medium for conveying those nice Distinctions of Meaning which pervade 
Works of* such a highl}^ artistic Character as the Penal Code, in which not 
only are the fictitious Parties, A, B, and Z, placed often in (rucumslances wliich 
do not occur in the ordinary Transactions of Life, but Words are also intro- 
duced to characterize the Faculties and Operations oV the Mind, ihr Piniish- 
nient of Guilt being made dependent upon the Kind of Intention and l)(‘gree 
of good Faith which actuated the Transgressor. 

This Inelegance of the Language chiefly arises from the frecjuent Iterations 
of Particles, or relational Words, almost every Case requiring not only an In- 
flexion but its concomitant Postposition, the (Uianges being most lixajucin ly 
rung upon siicli barbarous Sounds as Ay/, Ay% ker ; and allhougli, ])y a mo) c 
rrc(|uent Use of Persian, many of them might have been dis]Hms(‘d with, and 
although such a Use of that Foreign Language would have lua n peifeeily 
legitimate, and my Task W’ouhl thereby have been rendered very inueli easier, 
yet Hindustanee so constructed is und(‘rstood only by the learned Classes, 
or by tlic highest Cirades of Citizens, and is ])eriect]y unin1elligil)le to the 
Mass of the Population. Any one will 1)C- ready to conless tliis wlu) has 
witnessed the noCuneomuion Oceurn'iice of a ])lain-spokeii Farmer in tin* 
North-western lh'o\ inees, alter giving his Deposition, and being ealUal iqxai to 
aekiiowledge it as such wlien rt ad out to him by a learned Moonshee, (‘\])ress- 
ing as much Astonishment at its being called Hindustanee as t he ( ientleiiian 
ill Moli(‘re, when he found to his Surprise that the Jjinguagc* lu‘ had been 
spealving all his Life was Prose. 

r>. My main Object lias been to make the Sens(‘ intelligible* to the P(‘opl(a high 
and low. 1 1 ih\C‘ not writtc'ii any Sc'ntcnce that has not Ix en iiill\ approved of 
by a learned Mahometan, and by a Hindoo well versc^d in I Ik* ordinary Language 
of tlu‘ middle Classes, and J am satislieil lln»( no Sentenee i> liable to tlu‘ 
Charge of Ainliiguity, lor in iny l>nd(‘av()iir to a\oid that jiartic’ular Fault I 
have sacrificial all Terseness and PefiiUMiRiit of‘ l^xpressioii, whi(‘h might ha\e 
lieen so applied as to redeem the Translation from the (1iara{‘tcr which 1 fear 
may be ascribed to it, of being harsh and inliaiinonious. The re is no Language 
in wliie*li, by labouring te) be bri(‘f, you lieeonie' so heipelessly obscure as in 
llindoostanee. 1 trust tliat full Weight will be* given U) tliis chief Conside ration 
by which 1 liave been actuated ; beeaiuse as the I'raiislation is to go to England, 
and to be appro\aal there, it is more likely to be t(‘stial by the Exeelkme'c 
of its Style than by its Me rits as a laitliful X'ersion of the* Original, w hit'll has sm I'.u'. 
beem itself aeruseel of ( )bseiirity,” L'ninte*lligibility,’' and 
Phraseadeigy. ’ 

(). If it should be ])ronounce*d that I have faded in tliis siinjile ()hjt‘ct, I 
mus^ then shelter myself under the admit teel I )illieulty t>f the Ihidertaking. The 
Law Commissioners eibserve in the last Paragrajih ol‘ the ]ha*f*u‘e* lo the' ( 'e)dc, 

“ Vc'rsions, in enir Opinion, can be jirodut'ed only by tlie eoinbiiied lad-ouis of* 

“ enlightened Eurojieans and Native's; and it is not jirohahlc* tliat Men com- 
petent to execute all the 'I'ran.datienis Avhieh will he* retpiired would be 
Ibund in any single Province of Iiulia. M e are se nsible that tlu* Dlifienlty 
of procuring good Translatie)ns will be givat." 

7. In Paragi*a])h GO of t lie Mrs t lu‘])on. ot' the IVnal (lode, the Coininis- 
sioners observe^, “ Many Persons have found Fault with ihi* Coiiiposilion oi‘ the 
“ Code, as being in many Plaea^s framed in a Style ve ry ditlieult to lu* uiuler- 
“ stood; some ineleed liave proiiemiuvd Parts of it to lie laiiiitelligible ; and 
several have de'clared tlu'ir ( )pinion that it is ineajiable of being iranshited, 
and therefore useless for the general Purpose, for whicdi ii. was inteiideel.'’ 

H. Again, in Paragraph GS, tiiey observe, “ Mr. A. 1). (h-unplie'll is one wLe. 

“ lias premouiu-'ed the Ceide lo he ‘ abseilutedy untranslatable;’ but IIh* Iii>taij(a‘ 

‘‘ he adduces is ne>t very eonvimang. ‘ It will be no easy Task,’ he says, Mo 
convey in any oP the Native Dialects the Meaning even of* No. 21, which 
“ merely declares that ‘ to do a Thing’ denotes Omissions as well ?is Acts, ior 
‘‘ in every Eanguage Mo do’ must stand op])osed to its Omission.' We can 
only say that if there w'crc no greater Diflieiilty than this to be oNcrconie, 
the Task of Translation would in our Estimation be an easy Work. M e 


Jviiggcdness of V ' 

tnc(. "(li' 


IJ ft'i 1 

It* i»i» 
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“ do not, however, think that it will be an easy Work ; on the contrary, wc 
“ arc of opinion with the Authors of the Code that ‘ the Difficulty of pro- 

curinj 5 g’otxl T-Vanslalions will be ^yreat.’’’ 

9 . Th< abU- and elaborate Notes of the Law Commissioners npon Chapters 
III, and XVI 1 1, would seem to imply that these very Chapters were selected 
for 'franslation as being the. most difficult, in the entire Code. If therefore the. 
present Translation is considered sufficiently good, it may safely be declared 
that no Portion of the ( ’ode presents those insurmountable Difficulties to a 
'J'ranslator whieli have been anticipated. To be sure, some few Kxpressions 
in the Original are not quite in conformity with Native Notions. Pindarees, 
fl)r instanc(“, used in On<‘ of the Illustrations, is unknown as a generic Word to 
Natives. Pulling a. .Man’s No.se byway of Insult ; a Steel Trap ; or an cx-< 
plosive Substance under the Seal of a Letter; shaking a Fist preparatory to 
an Assault: thes<‘, all of’ which occur in these Chapters, and some others, arc in 
their literal Sense incomprehensible to a Native of India ; but it is not difficult 
to a])plN' equivalent Kxjiressions, or use a Circundocution which shall fully 
convey the Sense »)f the Original. 

10. Some of the simplest Phrases of the Clodc are the most difficult to tran- 
slal.e into Oordoo. 'Pakc, for instance, “ unnatural Oflfcnces.” My (.’oadjutors 
concurred with the refined Nations of Antiquity in considering that there is 
nothing at all unnatural in the OfTences indicated under that Head. They 
thoiight that it would amount to a direct Contradiction in 'Perms to distinguish 
as “ unnatural ” in the only Sense v\'hich adtnits of 'I'ranslation, namely, that of 
being “contrary to Human Nature,” tliost* Ofl’cnees to which, howevir revolting 
and alK'ininable, Human Nature, in various Countries and 'I'iines, has been 
notoriously prone, and to the Practice of which it must be confessed that they 
see many of their own ( !ountrymen addicted. I was compelled, theref()re, to 
resort to a ditfeixait Phraseology. Agarin, “ voluntary culpable Homicide is 
Murder.” 'fhe only Word or thnnbination of Words used to expiess Murder 
conti'inplates solely voluntary Murder; therefore to say “ voluntary culpable 
Homicide is voluntary Murder ” may seem tautological, but theix' appeared no 
Alternative. The etymological Meaning is only known to the Scholar, and its 
Retention in the 'Translation may fairly challenge (’omparison with the “ Homi- 
cide ” and “ Manshiughter ” of our own Law, which, though efyniologically 
identical, arc- legally apjdied to very different ( iffences. 

1 1. Tliese are a few of the minor Difficulties which Avill have to be coidended 
with by those who are to comjjltde the. 'Translation, but thc-y present no Obstacle 
which caumot. be overcome by patient Labour, and by Intimacy with Native 
Processes of 'Thought. 'This last is the most cssemtial Requisite, for where 
I^angu.-iges like the Oordoo at\d Fnglish arc the Product of ji (hvilization differ- 
ing in Hi-'tory, 'Tendency, and Character from each othc-r, it is obvious that the 
most sinq)le and elementary Ideas having been obtained through different 
tdiannefs, and having clothed themselves in I'orms alfogether foreign the one 
to the other, can cjiily be fully realized to the Mind b\' Reference to the Sources 
whence they art- <h‘ri\ed. But any one who h.as mixed with the People, and 
has inl<)rmed himsi-lf of their sttcial State, of which the vulgar 'I'«)ngue is the 
Index and the Exposition, and who know'S fhe Inlets by which 'Truth can best 
insinualt.- itself into their Minds, will not find any great Dilliculty in presi-nting 
to them a strange Idea in its most significant Form, and in determining how 
the Cleaning involved in each Sentence can best be expressed, so as not to run 
counter to the general Chirrent of their K.xperience. Should there be no other 
Alternativi- than to introduce an Innovation, it will be easy for him to consider 
what novel Mode of Expivssion, what parallel Metaphor, can be best devised 
c-onsistent 1 y with the Scope and fJenius of the lianguage, and with least Viola- 
tion of idiom.-dic Propriety. 

12. 'Then- <-an lx- little Doubt that with the general Knowledge now' prevalcuf. 
of Native Usages, Sentiments, and Institutions, many European Functionaries 
iq India, will be found po.ssessed of this Degree of Knowledge, and that more 
than Ibilfof thetn will, with a little Assistance from the Natives, be fully com- 
petent to transpose the Language of this admirable Code into Forms accommo- 
dated to the popular Intellect of the Country. 

I have, he. 

(Signed) H. M. EnuoT, 

Foreign Secretary to the GovernnKjjnt of India, 
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No. 1.37. 

G. A. Bushby Esq. to IT. M. Elliot Esq. 

'(Home Department, Legislative, No. .364.) 

Sir, * Council’ Chamber, 1st April 1'848. 

I AM directed to acknowledge the Receipt of yovir Letter of the 12th Fct 
bruary last,, submitting, with Observations, your rranslalioii into the Oordoo 
Language of Chapters III. and XVIII. of the Renal Code prepared by the 
Indian Law Commissioners. 

2d. The Governor General in Council has read your interesting Lettei’ ^vitli 
' great Satisfaction. 

.3d. I am directed to state that in the Opinion of the Government you have 
executed the T’ranslation admirably ; and his Lordship in Council desires 
me to express his best Acknowledgments to you for the Task you have 
performed. 

4. The Government has Reason to congratulate itself that it has had 3'our 
able Services in showing the Facility of translating the Code into a Native 
Language. Your valuable Remarks on this Subject will be brought especially 
to the Notice of the Home Authorities, to whom Copies of the Translation 
will be despatched by the ensuing Mail. 

I have, &v. 

(Signed) (1. A. Rusniiv, 

Secretary to the Governnieut of India. 


No. 138. 

G. A. llusiniY Esq. to the Indian Law Commissionkrs. 

(Home Department, Legislative, No. 14.3.) 

Gentlemen, Ctmneil Chamber, .'ith T'ebruary 1848. 

1 HAVE the Honour to acknowledge the Receipt of your Lettei’ of the 
1st instant, submitting your Report on a Scheme of Pleading and Rrocedure, 
with Forms of Indictment, adapted to the Rrovisions of the Renal (,’ode, which 
will be duly laid belbre the Governor General in (-ouneil. 

I have, &c 

(Signed) G. A. Rusiniv, 

Seeretary to the Government of India. 


No. 1.39. 


The Goveu.nment OF India to the .Irixacs of Hkii Majesty’s .Suckeme Coi’icr 
at Fout William (No. 314.), Fout St. Geokge (No. 2/3.), and Bombay 
(No. 274.) 

(Monif' Department, Legislative.) 


Honourable Sirs, Fort William, 18th March 1848. 

In continuation of our Letter, dated the 18th September 1847, w’e have 
the Honour to transmit for your ('onsideration the aceompaiiying printed 
Copies of the Report of the Indian Law Commissioners on a Seheme of 
IJlcading and Rrocedure. 

We have, &c. 

( Signed) Daliiousie. 

T. H. Maddock. 

F. Millett. 

J. H. Littleh. 


S21. Miitliii.‘ 
s-jj. Hoiiiha 


Flirt Williuni, 4 C 
J (»rt St. 
i^ipiLa}, (Id. 
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Muflras, 

VV Proviiu'i's. 
200 . 

\fadras, J :-o, 
Boinlmj, JOO. 

N W. J‘., 1M». 
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No. 140. 

The Secretaiiy to the Go\'ernment of India to the Secretaries to Govern- 
ments of Bengai, (No. 313.), Madras (No. 265.), Bombay (No. 266.), and 
NoRTH-VirESTEUN PROVINCES ( No. 267.) 

(Home Department, Legislative.) 

Sir, Fort William, 18th March 1848. 

In continuation of my Letter dated the 18th September 1847, I am directed 
by the Governor General in Council to request that you will submit for the 
Consideration of the the accompanying printed Copy of 

the Report of .the Indian Law Commissioners on a Scheme of Pleading and 
Procedure. 

2. I am at the same Time directed to transmit to you for Distribution 
additional, printed Copies of the above Report. 

I have, &c, 

(Signed) G. A. Bushby, 

Secretary to the Government of India. 


No. 141. 

The Honourable Judges of tlu'StiuiiEME ('ourt of Judicature at Fort Wiij.iam 
in Benoai, to the Right Honourable the Governor Genkrai, of India in 
Council. 

Court House, 

Right Honourable Lord and Honourable Sirs, 2.3d March 1848. 

We have the Honour to acknowledge the Receipt of your Letter dated the 
18th of March instant transmitting Four printed ( Copies of the Report of the 
Indian Law (kmunissioners on the Scheme of Pleading and Procedure; and we 
beg leave to express our 'I'hanks for the s.amc. 

We have, Ikv. 

(Signed) Lawrence Peel. 

H. W. Seton. 


No. 142. 

The Honourable Sir Lawrence 1’eel Knight, Chief Justice of the Sui’he.me 
Court of Judicature at Fort William in Bengal, to the Right Honour- 
able the Governor General of India in Council. 


Court IloiLse, 

Right Honouralt' Lord and Honourable Sirs, 26th April 1848. 

I have the Honour to submit to your Lordship in Council some Observations 
on a Report of the l^aw Commi.ssiouers on a Scheme of Pleading and Procedure 
adapted to the Provisions of the Penal (’ode, upon which Report your I.ordship 
in Couneil did me lately the Honour to request my Opinion. 

I have also the Honour to forward some Observations on the Penal Code 
itself, which I wrote recently on a Re-perusal of the Penal Code and the 
Notes to it. 

I have, &e. 

(Signed) Lawrence Peel. 


No. 143. 

Fxtract from the Pro(u;edtngs of the Honourable the President of the 
Council of India in CkmNciL in the Home Department (Legislative), 
. under Date the 18th November 1848. ’ 

‘The Government of India to the Honourable the Judges of Her Maiesty’s 
Supreme Courts of Madras and Bombay. 

(Home Department, Legislative.) 

Honourable Sirs, Fort William, 18th November 1848. 

Madra*. No. 2 M. Tn Continuation of our Letter, dated the 18th March last, we have 
Bombay, No. 274. the IIoDour to transmit, for your Consideration, the accompanying printed 

Copy 
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Copy of the Observations recorded by Sir Lawrence Peel, Knight, Chief’ 
Justice of the Supreme Court at Fort William, on the Indian Penal Code, 
and on the several Reports which have from Time to Time been made upon 
that Code. 

> We have, &c. 

(Signed) T. H. Maddock. 

J. H. Littlbk. 

J. liOWES. 

J. E. D. Betiiune. 


No. 144. 

W. Ghey Esq. to the Secretaries to the Governments of Benoai. (No. 

Madras (No. 989.), Bombay (No. 988.), and North-western Provinces 
(No. 990.) 

(Home Department, Legislative.) 

Sir, Fort William, 18th November 1848. 

In continuation of Mr. Secretary Bushhy’s Letter, dated the iHth March 
last, I am directed by the I’rcsident in Council to re(|uest that you will submit 
for the Consideration of the the; accompanying printed 

Copy of the Gbservutions recorded by Sir lAiwrcncc Peel, Knight,, Ch let iloinba,. 
Justice of the Supreme Court, at fort William, on the Indian Penal Code, 

2. I am at the same Time directed to transmit to you, tor Distribution, umpii, 
additional printed ('opies of the above Re])ort. 

1 have, c'te. N- f ^ 

( Signed 1 W. CiuKV, 

Uiuky' Secretary to the Government ol‘ India. 


No. 145. 


Minutk by the Most Noble tlie (loviatNoii Ghnkual. 

J9th April 185t). 
very fully discussed 


Dunera Dak Bungalow, 


Thesk Draft Acts were 


Draft Actfor abolisliint; Ext’inption from 
the J iiriNliftioii of tlio East liidtu 

CoiniKni>’s Criminnl C'ouns. , * • i i* /i ^ 

Draa Act* declaring iiu; Law as to tiio by thc Legislative (.oiineil at Its Meeting on 

erivilofir of llor Majost^’s Enro|K.*an jOtll illstailt, aiul tllC Modc of j)rO(:t*(‘(ling 

with tliein appeared to be finally deterniined 


Suhjfcts. 

Draft Act for Trial h\ Jurv. 


upon; but as the (’onsiderations which I .set forth in iny Letter lioni the 
North-west Provinces at the Close of last Yi-ar still impc-rulively require my 
Presence in that Quarter during the present Year, and us 1 shall thus be pre- 
vented from personally taking Part in the Deliberations of the Council on these 
Acts, I think it right to record the Reasons hy which 1 am’eoin|)elled to decline 
giving my Assent, to tin? Acts as they stand, and the Grounds on which I 
recommended the Council to enter on a wider Pield of I.egislation in connexion 
with and in furtherance of the Ohjeets which the Draft .‘Xcls were intended to 
accomplish. 

2. 1 am hound to say that if 1 had been aware of the r ery strong Objections 
which in my Judgment can he put forward to the passing of the Drafts in Yheii 
present Form I should have rccoinmended, when niy .Assent to their Publication 
was asked, that they should not he printed in the Gazette until the Lt'gislative 
Council should have further matured the Measures with which 1 coneeive they 
ought to be aeeoinpaiiied. A very careful Consideration of the Ohservatioiis 
otlcred hy the great Leg.al Authorities in India to whom tlu' Drafts were 
submitted has subsequently made me aware of Ohji-etions which ha\e such 
Weight in my Mind as to roinpcl me to dissent from the passing of the 
Acts into Law at the present Time, though I tormerly agreed to their Promul- 
gation as Drafts. 

3. The Objections to which 1 have referred arc stated in many of the Replies 
which have been received to the Inquiries eirenlated hy thc Council, and niosl 
forcibly in the Minutes of Chief Justice Peel, of Mr. Justice Colville, and of 
Mr. Colvin, Judge of the Sudder Court ; and to thesis Minutes I beg to icier 
the Members of the Council for a full Statement of the Arguments which 1 
shall here notice very briefly. 
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4. As the Law staoTds at present, British Subjects throughout the Provinces 
are exempted from, the Jurisdiction of the Criminal Courts of the Honourable 
Company. It is proposed by the Draft Act to do away with this Exemption, 
and to enact in point of fact that British Subjects who have at present the 
Privilege of being amenable cfaly to the Criminal Courts at the Presidency 
and to the English Law shall be brought within the Jurisdiction of the 
Criminal Courts in -the Provinces, and shall be governed by the Criminal Law 
which is administered in those Courts. 

5. . T am most clearly of opinion that the Time has come when the Exemption 
in question ought to be abolished, and that British Subjects should now be 
brought within the Jurisdiction of Criminal Courts in the Mofussil, as they 
have long since been brought under the Jurisdiction of the Civil Courts there. 
But, after an anxious Examination of the Subject, I must declare that I am not 
prepared to place the British Subject under the Criminal Law which is now 
administered in those Courts, or to deprive him of his Privilege of being judged 
by English l^aw, until we can place him under a Oiminal T^aw equally good, or 
at all events as good as the Circumstances of India Avill admit of. 

6 This is very far from being the Case at present. The Criminal LaAV 
administereil in the Mofussil is in substance the Mahometan Law, modified 
from Time to Time by the Regulations, and expounded by the Deci?ions of the 
Sudder Court. * 

The Law in each Case is now declared by the Mahometan Law Officer of 
the (\)iir(, in the Futwa which he furnishes to the Judge. By the new Draft 
Act it is iiilendcil to abolish tlic Futwa. and to do away vilh the Interposition 
of the Mahometan T.<!iw Officers altogether. The Judge Avill then have to ascer- 
tain the Law, and to declare it for himself. But the Body of Mahometan Law, 

I am informed, does not exist in a collected Form. It is based on the Precepts 
of the Koran, but is found mainly in tbc Works of certain recognized and 
authoritative Commentators written in the Arabic Language, and nowhere 
existing in our own Tongue. 

The .ludgc’s Duty, therefore, will be to find the Law applicable to each 
Criminal Cast* brought before him as he best can in the Works of Mahometan 
('ommentators, in the scattered Regulations of the Bengal I'rcsidency, and in 
the various Dicta of Judges of the Sudder Court. 

7. Hitherto the System has not been liable to Objection while its Operation 
has extended only over the Natives of India. They enjoyed the Benefits of 
having preserved to them their own Law as we found it, expounded by their 
own t'ountrymen, and amended by the Additions and Modifications introduced 
by our IjCgislation and th«! Interpretation of our Officers. '’I'he Result has been, 
that they have had their own Law continued in force, and ht tier administci’ed 
for them than it ever was before. 

8. 'The Case will be, very din'erent indeed when you proceed to introduce the 
Changes c‘onteinplated in the Draft., and make British Subjects in India amenable 
to the Power and to the Penalties of such a Systi-m as that which I believe 
I have correctly described, according to the Information I have acquired from 
the Papers before me, and from the Inquiries I have made. 

The Judge himself j as I have already shown in Paragraph ft, w'ill hereafter 
find*, it difficult to ascertain what is the (..Criminal Luav which it is his Duty to 
administer. How is the Englishman to know what is the Law under wdiose 
Provisions you have placed him ? It has no Existence for him ; no Man can 
point it out to him ; you can c>nly reply. It is in certain Arabic Books, and 
in certain Regulations illustrated by Decisions of the Sudder Board. 

I must say that I do not think this is a fitting Answer to be given to a British 
Subject when he asks for the Law under which yt)U have forcibly placed him, 
while at the same Time you have taken from him the Law of his own Land, 
under which he has hitherto lived. I think it is the undoubted Right of ti 
British .Subject that he should have it in his Power to know the Law to which 
•you subject his Person and his Property ; and I feel that until w'c are in a 
Condition to meet this Demand at his Hands we have no Right in the 
Legislative Council to deprive him of the Protection of his own native Law 
which has heretofore been carefully secured to him. 

9. Very probably it might he the Case that, uncouth as the Form of Criminal 
Law under the Draft Act would be, no positive Injustice would be done, and 

that. 
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•that as Cases would be infi^ucnt, and the Exercise of the Judge’s Power ’ 
would be jealously watched. Justice would substantially be executed. This 
Probability would form to my Mind no Justification for the Legislative Council, if, 
depriving British Subjects of their present Privilege, we should place them under 
an impemet and patchwork System of Criming Law, when it is clearly within 
our Conroetency and within our Power to provide, without undue Delay, a 
Body of Law entirely free from such Reproach, and applicable to every Class 
of the Community alike, whether Mahometans, Hindoos, or Kuropenns. J 

10. It will be perceived that I refer to the Penal Code, prepared expressly by 
the Law Commission for this Purpose, and now standing ready to our Iland 
for legislative Consideration and Enactment into Law. Tlie Coch; was prepared 

, with inhnitc Labour by Men of Ability and Eminence ; it was subject to keen 
and most searching Criticism; it w'us reviewed subsequently by the Law 
Commission, together with the Ohjcetiinis which had been pointed out l)y 
learned Men, and the Amendments w hich had been suggested ; and niaiiy 
Years have passed since the Court of Directors conveyed to the la-gislative 
Council their Sanction to the Code being passed into Law in such Form as the 
Judgment of the Council miglit determine. The Code is foumled on the 
Principles of the Common Law of England; it is iinhued wdth its Spirit; 
and being further moulded so as to meet the jK-cidiar Circumstances and 
Custpms of the Population of' our Indian Possessions, no reasonable or just 
Exception can be taken to it by any One of the several Classes, whether 
European or Native, who will come under its Provisions. 

11. Wherefore I atii of opinion that it is the Duty of the Legislative Council 
at once to enter on the Consideration of the Code of Criminal La\v which was 
prepared expressly for the Indian Empire, with a view to its being passed into 
Law so soon as the Council shall have satisfied itself of the Fitness and Suffi- 
ciency of its several Provisions. . 

12. Several other Plans have been suggested, all of winch I humbly think 
are either objectionable or unprofitable. 

It has been said, Pass tlie Draft Acts into Law, and follow that up afterwards 
by such Legislation as you please, 

I should object to this Ccnirsc, because all the Dlfiii-ulties w-ould still ari^e 
for the limited Period between the passing of the Draft Acts and the Legislutioii 
that is to follow which I have dwelt upon as being in their Principle so 
objectionable. I object to it because I see no Necessity nor any good Reason 
for passing these Draft Ac-ts in such hot Haste, wlien a few Months pro])erly 
employed will amply suffice, as I believe, for enacting the Penal Code, so 
avoiding altogether the State of Things which 1 deprecate. And I object 
to it because I doubt very much wlicther the Enaetmeiit of the Penal Code 
would be facilitated or expedited by passing the Draft Acts without it iu the first 
instance; and thus British Subjects might be deprived indefinitely of the 
Rights which I contend ought not to he taken from them without the Substi- 
tute to which they are entitled. 

2. Mr. Colvin suggests that W'C should dissect the Digest of the hinglish 
Criminal Law lately pi-odueed, and adopt such Portions of it as are applicable 
to this Country. 

1 object to this Expedient, because it w’ould involve nearly ns much Tjabour 
as dealing with the Penal Code, and because, when your I..abours were com- 
pleted, you would still find many of the Judicial Cases which come before the 
Courts in India unprovided with any Law to govern them. 

8, It is proposed by my Honourable Colleague, Mr. Bethune, to take such 
Portions of the Digest above mentioned as are applicable to India, and to add 
to these such Portions of tlic Regulations and Atts of* the (jovernor (icneral in 
Council aS are applicable, aiid to constitute thest together the (h’imifial Law 
which is to be administered in'thc Company’s Criminal Courts. 

* I object to this Proposal, partly on the same Ground on which I ohjeef ;i> 
Mr. Colvin’s of the same Nature, and partly because when the Scheme waji 
completed we should still have an imperfect Body of Law, and should still be 
contenting ourselves with a '’I'hing of Shreds and Patches unnecessarily. 

13. I say unnecessarily, because, having a complete Body of Law in the 
Penal Code, it is unueccssary as well as inexpedient to limit our Labour to 
the l*reparation of an incomplete Measure, such as would be supplied by any 
One of the Expedients I have recited and objected to. 

(2C3.) 3 X 
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14. But whj', I ask, are these Alternatives, suggested at all ? Why should wc 

not enter on the Consideration of the Penal Code ? 1 conceive the most»,natural 

Question to ask would be, Why does anybody think of entering on the Con- 
sideration of anything else except the Penal Code ? In Paragraph 10. I have 
shortly sketched its History ano its Nature. Prepared at immense Labour and 
Cost expressly for this Country, applicable in all its Principles and Rules to 
every Class in the Land, carefully scrutinized, amended, finally approved, and 
\its ICnactraent sanctioned by the Court of Directors, surely every Circumstance 
and every Consideration point out the Code as that to which our most laborious 
A,ttehtion should at once be given, in order to provide a satisfactory Body of 
Criminal Law for the Courts to which we have publicly declared British Sub- 
jects ought to be sulycctcd henceforth in the Provinces. 

15. 'rhe Labour of considering and discussing and detenuining on the Body 
of this Code will be very great ; but 1 am very sure that the Members of the 
Legislative Ckaincil will not consider this to be any valid Objection to their 
engaging in it at once, and persisting in it, whatever Cost of Time and Exer- 
tion, until it is successfully accomplished. I shall take the liberty in another 
Paragraph of stating what Course 1 should have recommended if I had remained 
at the Presidenc}'', and shared in the Discussions on the Chide. 

16. My Honourable tyolleague, Mr. Bethuno, has stated that he entertains 
very strong Objections to the Substance of the Penal (_’o<lc itself, and expressed 
a Doubt whether it could or ought to be jmssed into Law. 

''i’his is a very grave C'onsideration, and raises a (Question Avhich can only be 
decided by the Voice; of the Council sitting in its legislative C’apacity, and 
there deliberating and determining. 

The Opinion of Mr. Bethune must on Matters of Law be invested with great 
Authority juul Weight in the Deliberations of the Council on such a Sulyect. 
I should receive his Opinion with great S,nd unfeigtjed Deference mysclfj and 
my Colleagues I have no Doubt would be actuated by the same Sentiment. 
But the Legislative Council is bound in this as in every other Act of Legisla- 
tion to e-xercisc its own Judgment on the Subject Alatter before it ; and it is 
quite capable of exercising such a Judgment here. 

'Phe (Council have not before them the Construction of a Code ; a Task 
impossible for any One but Men of large professi(jnal Knowledge and Acquire- 
ment. 'I'lie CJode hna been constructtal. It has been considered and revised, 
again and again. It cointrs before the Council in a completed Form ; in a Form 
in w'hich the Indian I^aw Commission appointed for the Aid and Ciuidance of 
the Legislative ('ouncil in all such Matters has declared it to be fit to become 
Law. The Lcgisljitive Council, therefore, has now only to enter on the Dis- 
charge of its proper Functions, by considering the Clauses, and determining upon 
them, with the Aid, as is usual, of the Judges of the Courts, according to the 
best of its .Judgment. 

1/. 1 hope I shall not be supposed to moan that it is necessary that the Penal 
Code should be passed exactly as it novr stands. " 

What 1 contend R)r is, that the Penal Code, .as the (h)de prepared for India, 
ought now to be taken up; that its Contents should be considered and discussed 
without Delay, and should be decided upon one Way oi' the other. 

Iftthe Legislative (h)»mcil should be of o])inion that the Code should pass as 
it stands, and if 1 should concur with the Council, let it be passed. If Omissions 
or Additions, Modifications or Alterations of any kind, should be adojjted, let 
the Code be ])asscd thus ameiuled. 

18. I cannot conceive it ])robablc that a Code prepared by Men so eminent, 
judged and approved by so many Men of Learning and Experience, should 
appear to the Legislative Council so bad in itself, and so incapable of Amend- 
ment, that they should advise its Rejection altogether. 

If such, however, should be the CJase, the Responsibility of the Governol* 
(loneral and the Legislative Council will not be at an end. We have pro- 
claimed to all India, by the Publication of the Draft Acts, that it is our Convic- 
tion that British Subjects should be placed within the Jurisdiction of the 
Alofussil Courts, and that we have resolved so to enact. Wc cannot, without 
Discredit, and Loss of public Confidence and Respect, abandon that Resolution. 
We ought not to abandon it. There is no Disci'cdit in delaying the passing 
of the Act, for the Purpose of providing every possible Guarantee, by the Enact- 
ment 
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ment of a fitting Criminal Law, for the Liberty and Property of British Subjects * 
when placed under the Operation of the Act. But we must not by relinquish- 
ing our Intentions give others Reason to believe that we have been scared from 
our right Determinations by public Outcry : still less that we have allowed our- 
selves to be driven from the Enforcement of 6ur conscientious Conviction of 
what is right and necessary by Difficulties which we encountered in the Way. 
The Establishment of the same Criminal Law generally in the Indian Empire is 
a wholesome Measure, and it must now be accomplished. y 

19 . I have made these Observations because in dealing with so large a 
Question 1 think it right to advert to it in every Form which it may assutne.^ 

1 do not contemplate the Probability of the Council forming the Conclusion 
, that the Penal Code should be rejected. I trust that my Honourable Ck)]lcague 
Mr. Bcthunc, on further Consideration of the Code, will find his (.)bjections not 
insuperable, and even less firmly rooted than 1 regretted to perceive they were 
during our late Discussion. At all events T am confident that he will state- 
no Objection which he docs not sincere-ly believe it to be his Duty to insist 
upon. And I trust that, patient Discussion, and a cordial Desire to co-operate 
in the Removal of Difficulties, will at an early Date bring the Council to a suc- 
cessful Completion of their arduous Task. 

20. To this end I conceive it to be quite necessary that the Arrangements 
of th,e Council should be made metbodically, and closely adhered to. If I had 
remained in C’alcutta I should have proposed to my Colleagues the following 
Rules : — 

1. That besides the usual Meeting of the Legislative Council, (_)nc Day 
in every Week should be set apart f<ir a Meeting of the Council exclu- 
sively for the Consideration of the Penal Code. 

2. '^I'hat Ten Days before each Meeting the Secretary should circulate 
to each Member a Paper statii\g the Day on which the ('ouncil was to 
meet, and the Subject then to be discussed, being either a fixed Proposition, 
or so many Clauses of the Ch)de, as the Chise might be. "^I'lie Secretary' 
should give at the same '^Pime Reference to the Remarks of't.lu- Law Com- 
mission on the Criticisms upon the Code, and to all official Papers bearing 
tju the Subject. 

3. On the Day named the tJouncil should meet, and discuss the Subject 
proposed. If the Discussion of such Subject be not concluded on that 
Day, the Discussion should be adjourned to the next or to an early Day, 
but so as m)t to iiiterferc; with the staled Day set apart in each Week for 
Discussion of the (!odc. I think this Provision would help U> condense 
the Discussions, and lead to an earlier Decision on the whole Question. 

4. If thci’c is Discussion, there will probably' be a Division, when the 
Secretary should record the Votes ; and if the Point is One of Importance, 
the Record, iir a short Minute of the Groirnds of the Opirriorrs givetr by 
each, would probably be acceptable to thirse engaged in the Diserrssiorr, 
and certainly useful. 

.'>. On airy Subject, or a certain Number of Clauses, say One Cdiapter 
(or Divisiorr ) — I have not the ('ode here, and do not I'ccollect the e.xacl 
Designation- being decifled by the Corrncil, it would be expedient U> send 
the Result to the Judges of the Sirprernc Court and Jrrdges of the S udder 
Court, for their Opiniorr. • 

6. If on these Oirinions being received I he Council wdll send thenr uj) 
to me, with the (Causes in question, I will give to them nry cardiest and 
best Attention, and returii them, with my Opinion, so that my Labours may 
not be gathered into a Mass at the End, but rrray' keep pace Step by Step 
with those of the Council, and their Delay at the Close may be avoided. 

7 . Nothing should be allowed to interfere with the regular Meetings of 
the (/ouncil for this Purpose; and if they really mean to make an Irnpreiji- 
sion on the Work satisfactor-y to themselves, t recommend to them to sh 
not less than Four Hours each Day of Meeting. 

I regret that I should be recomnreuding Rules for I^abours in which 1 aii» 
not actively to share myself ; but I am sure the Council will feel that, if I had 
been present, and had advised any Change on the Rules above given for the 
early Completion of the great Work they are undertaking, it certainly would 
not have been in the Direction of lessening the Amount of Labour to be 
bestowed by us upon it. 

(263.) 
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• In conclusion I would observe, that if the Penal Code should become Law 
I should not shrink from making it applicable to all Courts, the Queen’s and 
the Company’s, under certain favourable Circumstances. I should not propose 
to introduce* it into the Supreme Courts, if the Judges should- strongly object. 
Hut on this Point I do not at all Yakc for granted that the Chief Justice and the 
Judges would object to the (k)dc being introduced into the Supreme Courts. 
They may be consulted hereafter; and if the Queen’s Judges in Bengal assent 
t»-> tile Proposal, I would extend the l*enal Code over all. 'J’he Extension of 
tiie same Criminal Law over all Persons and in all t^ourts whatsoever in the 
Territories of the East India Company would be a great Work. 

. (Signed) Dalhousie. 


No. 146- 


Minute by the lion. Sir F. ChiitiuE Bari., dated the 4th May 1850. 


1 eoNeuu with the Ciovernor General entirely 
in (he Course which his Lordship proposes 
for our Adoption, though there are some 
Points ])ut prominently in his Lordship’s Minute to which 1 do not so entirely 
assent. 


CIovpriKT ( MMiernVs Arimitc on tin* 1 )rat‘t Acts 
tor aiiuIishinL^ Kxcm]>tion fnmi .lurisilic- 
tioii of Kast liului ( 'oiiipany's ( 'ourts and 
Trio I hy Jnrj . 


I think that after so Jong a Lapse of J'ime from the passing of the Act of 
Parliament 3 ik 1 W. 4. c. 8.5., conniH'nly called the (diarter Act, and in consi- 
deration of. all that has been done and lell undone in the Interim, it is better 
that the Enactment of those Laws and Kegulations contemplated in .Section 8,5. 
of the said Act should ])reccde or be synchronous with the ])assing of the Acts 
for giving the local Courts Jurisdiction ovi^r Europeans in Criminal Cases. 

It’ we were considering the (^uc-stion as it stood Sixteen Years, ago, I should 
have strongly advocated the passing of the Law- extending the Jurisdiction of 
the Caimpany’s (’ourts to the Persons of British-born Subjects forthwith, 
getting on with the Code contemplated in Sections 53. and 8.5. of the Charter 
Act as (|uiekly .as Circumstances would permit; for I have no doubt that the 
Legislature, in removing (he Kestrietions to the Intercourse of Europeans with 
the Territories of the East India Company, contemplated their being in such 
Intercourse subject to the same Laws as the Natives of the ('ountry and other 
Set tiers. 

But. as for a Period of .Sixteen Years the Government has omitted to pass an 
Act making British-born Subjects amenable to local Tribunaks in these Terri- 
tories, .and as in the meantime a Codt; of Law's has been prepared, under the 
Cireumstanecs described by the Governor General, applicable alike to all 
C'las.ses of the Community, and ready for Consideration, I think W'e should not 
noir be justified in postponing the (kmsideration of this Code, with a view to 
its Enactment, and making the British-born Subjects for the first Time 
amenable to a System of T..aw's which it must be admitted is defective, and in 
some Points unsuited to thorn. 

I thus concur with the Governor General as to tlic Course w’hich we should 
now jiursLie ; but 1 do not agree with bis Lordship in the Proj)ricty of the 
Expression which occurs iu several Parts of his Minute, and pervades the 
Ihipors of those who oppasc tlic passing of tlu-se Acts, viz., that by making the 
British-born Subjects amenable to the Jurisdiction of tlie Company’s Courts 
wc' :ire deprivit/g f/irnt of a Right of Exonipliou trhir/i thrj/ have hitherto aluun/s 
oijoj/ed. 

Before the passing of the last (’barter Act British-born Subjects were inter- 
ilicted from residing iu the Company’s Ti'rritories at all. They h.atl no legal 
Right to be there, 'flic Government, if it pleased, might give them a Licence 
to reside, pending its Pleasure. If this Licence had not been granted, or if’ 
it had been (with or without Cause) withdrawn, the British-born Subject, 
wdierevcr found, was. liable to be seized by the local Magistrate, passed on to 
the Presidency, and then made ovi-r to the Town Major, to be scut home by 
the first Conijjany’s Ship. If the British-born Settler transgressed the Law as 
established by the Crovornment, the Gov’ernment had no Occasion to try him 
by it.s Tribunals. It Avithdrew his Licence to remain, and summarily ejected 
him from the 'Ferritories. 


There 
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There was not practically much Right of Exemption from Compimy’s .laris- ' 

diction here. 

Sections 81. to 8(1. of the (!harter Act of IS.’i.'l remove (lie Erohihil ion to 
British-born Subjects residing within certain of the Territoi it's of the I'.ast India 
Company, Section 85. being in these Words: '“And \sliercas tlu‘ Hetnoval of 
“ Restriciions on the Intercourse of Knropeans with the said Territories .vill 
“ render it necessary- to provide against any Mischitds or Dangers that niav 
“ arise therefrom : Beil therefore enacted, 'fhat the said (Joxernor tieiicriiy 
“ in Council shall and he is hereby reijuired by J.aws and Ifegulalions (<) pro- 
“ vide with all convenient Speed for the Protc'ction of the Ts'alives of the saJd 
“ Territories from Insult and Outrage in their Persons, Hetigions,uind Opinions.” 
.Thus (he Amenability of the Britisli-boru Subject to the Laws or lleguhilions 
to be made by the Governor Oeiicral in Council is expressl\' a ( Condition ot“ 
his Permission to reside in tin- fa)mpany's 'I'erritories, and Ihest Laws or 
llegulations the (iovernor General in Council is niftt'ired to maki* with all 
convenient Speed. 

Surely there is no Recognition here of any Bight of i’A'omjition fiom the 
local Courts to be onjoved liy a Britisb-boni Subject residing in India. 

Idle ^.ixcinptioii ^vhich Rritisli Sul)|<T‘ts liaxt' c‘n]('>\c‘(l siiK*c tlicir l\‘i*iiiissit)n 
to r( sitU‘ lias not l)ccn of l>iit \)y llu* ()inission of the (lowriunciit to 
fulfil tlio licapiirenu nls of tlu^ Law. 

Nor do I attac‘ii so much Iiiij'oitaiic'o as isaflac‘)iGd in I li(‘ f d)\ oriior ( icncrafs 
Minute* to the l^'act that a l^lrl of'tlu* Law, to which the* Diaft Act undt r ( ’on- 
sidc'rat ion would niiiko the Uritish-hoi ii Suhjoct hahh*, is c cmtaiiiod in Law iSook^ 
and 'rr(*atis(*s wri(U‘n in a "I'on^iu* with \\hich lie* is nnacciuainlial. Sniiposiiic- 
Iho Law to Ih* full and c*oin|dctc*, and o)K‘n to no other < )l)jt‘et ion, how stands 
llu‘ ( ’asewitli the l!rilish-horn Subject at presee,! ? W ho hut a ]wofes- ioi«:d 
Lnitlish Janv\’er can pretend to kni)W' in e‘\Ar\' ^\hal is a statutahk* 

Olicncc, or c\'cn an()trc‘n(‘c liy I he* (.'oininon Law of’ LiiLiland ? What (‘ou- 
flictin:;' ()[nnious do we of’leai sec fi;ive*n by onunent Lriti^b Juiisls in such ( ‘ases ? 

It is onl\ within the last lew Days that a Dcspaleli has eoine* ii’oni t he C’om t with 
an Opinion of* their Standing (k)unse‘l in l^ngland on the* (’as** of Sir Lholna•^ 
Lurton, ill which the* Crown La\vye‘rs, the* ( \>inpan\ ’s Standing ( ’oiinsel, tin* 
Atlvoi’ale* (i(*ne’ral, and others, }iavc-*‘‘re*c*ord(*d ( )|)ini<)n'-, without ha\’in‘ 4 ' (‘onee 
to a (.’onclusiun wlielhcr Sir Lliornas l^irlon lias connnitled a (’riniinal ( )|}enc(‘ 
oi' not. 

I ha\*(‘ no Waieralion for Arabic* Law', and I ]ia\e' i>:re*:il Ih sjiect flir the* Law 
of iMigland; hut 1 doubt if one is more' acH-essihle lotlu* Leoplc' than the* oilier; 
^lnd J re-all N’ ])e-lie\'e, from tlu* L.x|)ei'ieiice 1 ha\e had of I'ntwas in ('riniinal 
"^rriais, that an educated Maliominedan Law'\ e*r w ill. Nine- l imes out of ^IVai, 

a (ijuest.iou ot ^ ]_)iliieidt \', gi\e an ()|union a-- soinal and logie-al * 1 .-, and 
UK'ia* (k‘cide d and . ' ’-al than, an Lnglish Barrister. 

But it is de-e-med, a. . ighlly dc'emed, I think, if it (-.an lie avoidt-d, iiie x- 
])cdient to mtike the Ih -I o- hoi n in India amenalile* to Mahomme-dan l^^aw in 
Case-s not ])ro\ ided tor hv the llegulations; and tlu* I{(*gnlat iom alone*, a> 
tlu'V now stand, would not. m all [irohahilily iiu-ct all the* (k-ises which might 
arise. 

ddiis Diflicult y can he* avoide-d, for, as the- Ciovernor (Jeneral re-maiks, a Lode* 
of Criminal I.«aAv applicable alike* to all (’lasse s has h(‘(‘n ])re‘pare d by most 
able* and e-miiu'iit ])rac*ti(‘al LaAvyers, and lias been svdije cted to tlu* st rictest 
Scrutiny by Judicial (Hlicersof all Cirades and (!las-es connected witli llu* 
Servie*e oi’ 1 ler IMajesty and the Last India (Joinpan v'. The original ( ’ode, 
Avitli all the Strictures and ])rope)sed Emendations of all the se* Otfu ers, is betbre 
ns, and I believe that it may, w ith some consiil(*rahle Labour doubt le ss, be- put 
in a Stale to lieeonu* La^v. 

, 1 am ready to I'lite r upon this l^abour, as far as my Bai t goes, at once, and 
in tlic Manner suggested by the (Jovernor Cieneral. I appioAc of’ tlic Modus 
opci'andi jii’oposed by liis l^ordsliip. Wdiat we liave to do is to pass Uiis (k*de • 
and not to make a iicav one; and on pas.sing this Criminal Code we should mo.^t 
undoubtedly and unliesitatiiigly at the same* Time pass the Act making; British- 
born Settlers and Residents in India amenable to the local 'IViktinals. 

(Signed) 1^\ (Jeuan:. 
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No. 147. 

Minutk by the Honourublc J. Lowiis, dated the 8th May 1850. 

Govemor-Gptierai’K Minute on T)nift Act 1 A.M still of opinioti that we havc chosen the 
for aiio)i8bin^Mixe.npt.on of V greater and not the lesser oT 1’\vo Evils, and 

pany .s Coiirtb that tlic proposcd Act for aholishiDf^ the l‘.x- 

eniption of Briti.sh-born Snbjt'Ots from the .Inrisdietion of the ( ^oinpahy’s dourts 
w might, with perfeet Justice and Propriety, have been ])assed immediately. 

'That Men are entitled to know the Law under which they live may in Theory 
be a sound Maxim, but it can scarcely be said anywhtae, least of all in England, 
fo be true in Praetict;. ’^I'ln* Theory that all Men should live umler an ecpial 
Law rests updn Itigher Sanctions, and is applied with (kire atuJ Uiligenee it) all 
civilized Countries. Hence 1 conceive it to be a lesser ICvil that an Indigo 
Planter who has perpetrated a Murder or tin Affray should not he- able to turn 
to the precise Section of a. (!ode which defines his (.-'rimes and their Punishment, 
than that, having committed these Crinte.s, he should be praclicall) beyond the 
Reach of any Law whatever, as we know he at ])resent is. 

'I’he Intention of the Charier Act is, 1 think, unequivocal. 'Phere the larger 
Principle is not merged in the less. It enjoins that Law's necessary for the 
Coercion of Brit.ish-borii S?ubjeets shall be passed so soon as Restriction is 
removed, and they are allowed to resort to this CJountry without Let or 
Question. '^Phe Ih'cparation of a Criminal Ca)de is necessarily' an Affair of much 
Time; and I find no 'J'raec of any Design that Paiglishnien were to spread 
tliemselv<'s over this ('ountry as Landloicls and 'Penants, Buyers and Sellers, 
Masters and Servants, and that meanwhile, ))ending I lie Preparation of the 
Code described in Section the Eighty-fifth Section of the Act was to 

remain a dead Letter. 

It is much t.o be regretted, and has been the Source of much Evil and Injus- 
tice, in my (tpinion, that, an Act similar to that nou in abeyance was not passed 
simulltineously w ith t.hi' Promulgation ot'tlie (Uiarter .\ct of IS.'i.'i. At any given 
Point of 'Pime since- that Date- it weiuhl, 1 think, have- been a wise- anel just 
Measure tei have passed such an Act; and I am bounel te) say, with the greatest 
peissilile- De-fercne-e- tf) t he Opinions expre- ^e-d by the Ge)Ve-rne>r Cieneral and 
Sir F. (.Uirrie-, t hat I find in the Pajie-rs now befeire me no v'alid Grounds for not 
passing it now. 

The next best 'I'hing, no eloubt, is tei aelopt anel adapt the Criminal (.kxle 
jircpareel by t he* Law Ceunmissieine-rs. I entirely concur in the Views of' the 
Ge)\erne)r Genei-al ejn this Subjee-t, anel shall be elelighted to afforei all the 
Assistane-e- in my Power tow'arels e-arrying out anel fulfilling them. 

(Signed) J. Lowes. 


Ne> 148. 


Minute by The Ilemourable J. E. D. Bethune, elateel 9fh May 1850. 

1 AcgLiEscE rather than e'oncur in the- (Jeivernor General's Ceme-lusiems, as the 
prae-tie-al Result must lie, that the- Ae-ls in ejuestie>n are^ neit 

Act^ loi al>oli^hin.t>: pfoc-ecele'd will) until a Pe-iial t 'ode- is I'esielv fiir passing. 

, i here IS not, uiue-li .Xelvantage- m explaining in much De-tail 

heiw anel why I diffe-r ti-oin his Lord.-hip. My Opiiiiems are- e xpresscel almeist 
exae-tlv by what Mr. Lowers has written. 

In .Institication eif myst-llj howe-\e i', I must advert to my Minute of 8th 
June' 1841), in whie-h I first proposeel tei abeilish the Impunity eif Europeans. 
1 then saiel, “ I think the Keaseining of the Hememrable CUmrt’s De-spalch e>f 
“ loth Dee-emher 1 H.'14 nmmswe-rable. I w'ns deterred freim taking up the 
“ Questiem in the- same Spirit only by a I'Var that such a Measure- might he 
“ ele-t-meel ])re'mature liefbre the ]uissing eif' the- new Penal (kale, whieh is Neit 
“ yet in a State- in which 1 can rccomnu-nel it feir Aeloption. With such high 
“ Autlmrity alrcatly elcclared in favour e)f a beilelcr (.kmrsc, I am e^uitc rcaely 
“ to prtipose- that we shoidei take np, with some Modifications, the proposed 
“ Act of the Commissioners.” 


In thi.s Despatch of 10th December 1834 the Honourable Court recom- 
mended in precise '^Perms that the Legislature eif Inelia shemld fbrtliwitli sub- 
ject British-born Subjects in all rc.spects, exc-ept feir Capital Punishment, le) 
the orthnary Tribunals of the Country. 'Phat Despatem was written Three 

Years 
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Years l)efore the Draft of the Penal (’ode was completed. I thonfrht mvself 
entitled to conclude thence that the Removal of British Iinpunity lor Crime 
would he sanctioned by the Home (government, whenever we etl'ected it. Had 
I anticipated tha't the Want of the P(“nal Code/would have been lidt sostron^Iv 
as a Tjeeessarv Preliminai v l)y the CJovcriior General, 1 should not have pro- 
posed td ask his C’onsent f()r publishini;- the Acts in question until a Code of 
some kind was ready to the passing- of which I could ayree. Mueliofwlup 
the GovtM'iior General has writteii turns on the Abolition of the Mahommeddn 
Caw OHieer’s Futwah. 

The Proposition for that Abolition is in the Jurv Trial Act. which is a dis- 
tinct Measure of the Success of which I from the first felt doubtful. If that 
Clause were suppressed tin- Sudder .Judges would have the same Means of' 
diseoveriri” the Law for British-born .Subjects w'hich they now have- f<)r 
Hindoos ; and I believe with .Sir F. Chirrie that at this Moment the Criminal 
LaAv unch'r which an Englishman would have lived had our Acts p.assed, as 
proposed, would be more easily known by him than the Criminal Laws to 
Avhieh he is subject can be leariieil by an Inhabitant of hai^huid. I belie\e 
also that one is nearly as reasonable as the other. Much Misajiprehensiou 
prevails as to the piesent .State of (!riminal LaAV in Inilia. It is not so much 
the Definition of Climes and Piinislunents which is faulty as (he Form of Pro- 
cedure, which w ill remain unatfeeted by the jiassiii” of what is called (lie Penal 
Code. Although the .Mahomedan Law' was originally fouiideil on the Mosaic 
Doelriiu' of Retaliation, yt't in sonu* res])eets the English I^aw mi^ht eopA' 
tfoni it witJi Advantauce, and in all (-ssential .Matter it has been so modified by 
our Reg'ulations that tlu're is Ax-ry litth- in it. iioaa' repiiynaiit to our Notions of 
natural .lust ice, and what is still arbitaiA aiul unset tied in it belongs mainly to 
that Class of Offenees in Avhieh I :im far fi\>m being convinced that a lax 
Rule is not |>referable to a strietiA (fefined one, especially in such a ('ountry as 
India. But if the Law were far Avorse th:ui it is, or if tlu're were no Law at all 
but the good Pleasure of the Jiulges and Magistrates, I should have thought it 
a U‘ss EaII to jilaee British-borii Subjea ls uink'r tlu- saiiu' Rule as the other 
countless .Millueiis of the ('ountry than to eontinue their practical Extmiption 
from all (IoiiIimI Oiu- Day after I believed it to be in my PoAver t.o end it. 
'Pile best 'I’liing iioAV to be done is to pass the ('ode as (]uiekl>- as jiossible. 1 
have givtai to it on an Average at least .Six Hours rlaily since tlii' Council at 
AA’hieh (he (ioAcrnor (ienei.il deelareil his Opinion, Avhieh 1 kiicAv to be deeisiAX' 
of inir (,'ourse. This is the best Proof I can give that no Jaibour shall be 
spared on niA Part to bring us uj) again to the Point at. Avhieh w'c latidy AAX're. 

1 had almost fingofteii to notice a most important ( )bserA’ation of the 
(lOA'ernor Gt-neral, Avhieh seems to .idA'i'rt to our passing the Penal ('ode fiir 
the Itast India ('oinpany’s (.amrts only, and not for the .Supreme Courts at the 
PrcsideiieA d’oAvns, if the .fudges of thosi- Courts object to it. I hope to iiring 
it into a Sh.-ipe in Asliieh the', will not object to it ; but at all tweiits 1 shall 
thiid< any ('ode to Avhieh they shall urge ()bjeetions which ought to be listened 
to A'ery unfit to be passed for the rest of India. 

(.Signed) J. E. D. Bkthline. 


.Net lor (lopnvinf^ Hritisli Siib.i<*cts ol 
Kxpiiiptions M liicli tlif S liMvc hitlu’rto 
' posschSftl tVoiii the .1 HI i.sdicttoii ot the 
K.n.st Indi;* (*<Miip:in}\ ( rnn)Tir)l ('otirl.s. 


No. M9. 

Minutk bv Major (General the Honourable Sir ,1. 11. Litti.er, G.C.B., dated 

loth May 1850. 

.\,s 1 huAe already in Council intimated my 
Coiieurrenee Avith the Governor General on th ' 
material Ptiint Avhieh we have had to eonsidc, 
namely, Avhether avc should or should not proceed to pass the Act fiir rleprivii g 
British .Subjects of the F.xemjitiou Avhieh they hav'c hitherto pos.sessed from 
(he .lurisdietion of the lOast India ('ompany’s (himinal Courts, befiire avc 
have enacted a ueAv Code of LaAvs to be administered by tho.se Courts, it is 
sufficient ftir me to say briefly, that, although agreeing entirely in the Opinion 
Avhieh has been expres‘-ed by other Members of the C-'ouneil in regard to the 
Intention of the Act of Parliament passed in 1H.‘13, 1 y«‘t cannot persuade 

BY:? inv.self 
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'myself that, having omitted for so long a 7'ime to take the Step with respect 
to European Hrilish Sul^ects which that Act I admit oontcmplated, — and as, 
meanwhile, in comiilianee with anotlier Requisition of the Act relating to the 
same Matter, a ('ode of (.’rimipal Eaw has been completed at an immense 
Clost ol’'rim(' and Labour which is applicable in common to all t’lasses of the 
Inhabitants of (he Countrv, Eurojieans as well as well Natives, — I cani'iot, 1 say, 
persuade? inyselC that we should be justified now in putting that Code on 
(*ie side, even temporal ily, when we are discussing the Expediency of making 
European British Subjects amenable to the Courts of the Country. 

Had we been <-alle(i upon to deal w'ith this Subject as it stood at the Time 
the present (.’barter Ac‘t was jiasscd, T should unhesitatingly lia\e agreed, 
not only that we w'ere justified in ])assing, but that we were required to 
pass, a Law wilhout Dc'lav which should effectually have attained the Ob'g'ct 
w'hich is indicated in Section S.O of the Act ; for I fillip' concur in all (hat 
Sir I'rederiek Currie has said in respect to any ttrls^hial Right of ICxemption 
tfoni the (’ompany's Courts being jiossessed by European British Subjects; 
and I belic've, too, that practicall^ (hey w<)idd in all probability have been no 
more at a loss for a Knowledge of the l.,aw in all essential Points, as admiii' 
istered bv those ('ourts, than they are in respect to a Knowledge of the essential 
l''eatures of English Law. 

I have only, in addition, to signify my entire Acapiiescence in the Opinion 
ex])ressr'd by Sir E. C.’urrie, that (he Act rendering European British Suljccts 
amenabh' to the (Jompany’s Courts should be passed ,si)uullaneou}<li/ with the 
new' C-riminal (hale. 

(Signed) J. II. Littleu. 


No 150, 

MiN’inr. by the Honourable .1. E. 1). Biaiii’Nii, <la(ed 2{)th April 1850. 

I'.ii.ii ( .)ii. . Ai.Tiiotaiu I turned my Attention to the Indian Penal Code as sixm 
us 1 recc'ived m\ Aj)pointmeiit, I have* not until lately bec-n abh' to undertake 
a systematic and continued Examination of it. Many Causes combined to 
])rodmc' thi"- Result. On a cursory I’erusal I (Inuid so much from which I 
dissented, eillu-r in the Substance or in the Manner of ICxpression, (much more, 

I readily admit, in the latter than the t()rmer,) and the Labour of recasting it 
aci'ordiiig to my o\\ n Opinions of what it ought to be a]»])i ared so appalling, 
and whene\er 1 began to altein})t it yvas so freqm-ntly interru])ted by the 
Neei'-sity of attending to the <aurent Business of Legislat ion, that a great deid 
of desultory Lahoui' was yvasted by me without making much Progrc'ss. I lelt 
the Ncicssity of giving it full ami leisurely Consideration bc-fort' I could be 
wairanted in pronouncing on it a detinitive Judgment. It is so artificially put 
togethei', and must be y ieyved so thoroughly as a y\hole which caiinoi be 
altered in ( )ne Part without corresponding ('hange s in almost every other Part, 
(hat at One d'ime I begaTi to be via y despondent of bi ing able to make any 
satisliictory Rejvort upon it to my Colleagues, such as I was retuiesled to do 
as soon as the Sanction of the (.U)urt of Directors was received in India for its 
being jiasscd, yvitli such .Alterations as we might lUi'in exjH'dient. It rc((uired 
the sliong Stimulus administered to me by tlu' (lovernor Cienerars declared 
Opi iiioii Avith ivs])(*ct to tlic iMc’C’cssity of* pa^^ing• a jircti^c IVniil Caxlc, in sub^ 
stitulion for the iMalionicdaii and l{(*i»Ti]ation J>a\v, simultaneously with (he 
Abolit ion of t ho lAcmjition ol‘ I hit ish-born Siibjc'cts of Her Majesty from the 
Jin i‘'dietion of (he (^nnpany’s (Jriininal (knuts, to foree upon me the steady 
mnntcrrupted Ajqdication to it which I have given since (he Discussion of 
that Measure' in Council. Like many other Ditliculties, this also, when fairly 
grappled with, has proved far less than 1 anticipated. 

«. 1 have now made siieh Progress with the Code that 1 can venture to pronfisc 
the President in ( a)uneil that within a very short 'I'ime 1 shall have the whole 
ready fi)r his (Jonsidi'iat ion, witb the Alterations which I think indispensable. 

It will, hoyvever, save- nnieh Time in the Diseusssion of Details if I explain 
geiurally (he Principles upon which (lie Amendments 1 wish to make ai'c 
grounded; and if the Council agree to those Principles, tliere will he no 
(leeasion to justify in endless Repetition each Application of them. 

The 
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The first great Change I wish to make is to strike out all the Illustrations 
from the Law. 'fhey may be useful to assist Magistrates and Law Students 
to undcrsland th(' Law, but as Laws, they si'cni to ^\]r fraught with Mischief. 
My Objections to them are^ preeisi'ly the /same* as those forcihlv |)nt by 
Sir I.rawrence IVe'l m his Remarks on i!ie ( k)de‘ already eoiumimicaile'd to 
Goveruftient, I ol>jeet to them on tli(‘ same IViii^ciple' as that on wiiieli 1 would 
notin Geometry, to tlie Analogies te) wdiicli the Coinmissione'rs appeal, gi)e* 
"IVo Definitions of the same 'Lhing. I liava* had tiu* Adyantage of* eliseussihg 
this Question witli Mi*. Macaulay and Mr. Macleexl bedbre I \v\\ Jilngland, and 
since I arriyed in India with Mr. Milledl, Three of the* I'our Connnissie)iier^ 
by whom the Ch)d(‘ was pre‘])areaL 1 liave‘ heaid all that the\ urge* in ta\ c)iir of 
these Illustrations, and believe* that I understaiul e*x.a('tly the I’-c tlu‘\ were* 
meant te:> serve. I take them to have* l)een inteneled as so inaiiN lk)mHlar\' 
Marks, in whate*ver J)ireetie:)n tiie Extent of the Law^ as defined in the* uc neial 
Enactment might appear doubt lid, in order to remove tliat Doubt in tho^e 
preeisc Circumslanees which eonstitaite* the Examph*, and l)y Infere'iice* in all 
otlier Cases more une(|uivx)cally witliin the Scope of the Law. lint iie) Pn)pc)si- 
tion, either in Ethics eir ( i(‘ometry, i*an stand ale^iie. Indiietie)ns and Analogies 
arise fre)in i^very (Jne ; and new Maxims, of more* or less (ie'iieralit v, will 
inevitably be drawn from them by tlu)se wlio liave to administer the Law. At 
all events, if tliis is not tlie (disc, it can seareely he* saiel of llie* Illusl rat lores 
witli Truth that tliey wdll dilfer from a Ce)ll<‘et ion e>f de*eirled (‘a.s(‘s only in the 
CircumstaiK'c of‘ their being de‘eide(l, iu)t by the Judges, l)ut by the J^(‘gis1atiin'. 

Of course the Framc'rs of tlie* Code* hoped and l)e‘lie‘ved that in sueli Indiie- 
tions nothing would a])p(*ar ineonsistenl willi the main Article's of* the Cexle ; 
l)ut, liighly as 1 think e>t‘ tli(*ir Ingenuity and Iogie*al A(mtt‘ness, J dare* not 
trust them for an inl:dli])le Ae*euraey, which lemg l\\p(‘riene‘e* lias shown that 
our most shiewd and ]eurne*d .ludge^; liavi* not. attained te). Undouhtedlv the*re 
is great Value in adjudged taise’s illustrative of a ge*neral Law, wliie'h is alwasp 
better understexxl by nK‘;ms of tlu‘m, and, ac'eording to our I'aygli^li Praetiee*, in 
many Instances exists nowhere* aulhoiitalive'lx hut in Indiu'tions from lliein. 
According te) Englisli Praetic'e*, e‘ve‘ry such ( ’ase, whe*n it is deeide'd, is si) tin* 
like (.)ne of thr'se lllustrat ions that it is siipp()se‘d to lx* in aeeordauex* w illi tlx- 
general Law, and is so deeidixl l)ee*anse* of this Siip})ositi(>n ; raw e‘rl hele‘s it 
oiteii happens tliai, meire* .subtle* 1 )ist ine*t ions are* a(te‘rwards drawn, aiul a (fise*, 
W’illi all its ( \)nse(pie‘ne*e‘s, is overrule’d and si‘t aside* as Lfttr A\1)en it is 

found by ineont rovei tible Jie*as()ning to lead te) ( \>ns(‘<pK‘nees, not tliougbl of at 
the l^iine when it was origiiialls’ ele‘eided, wdiieh are* ineeinsiste'iil with some 
setlle*el Erineiple. 

But this c*annot l)e done if the ge*nera] Principle* and tlu* .supj^osed I’aiilfy 
Example ai e both T.aw s e)f eepial .Vin!u)rit N' ; anel tlu* (\)urls w ill be* diiveii to 
c*hex)st‘ lx'l\N(*en their lnle*]prelal ion of* the* l^aw' as given by Alaxim, and tlieir 
IVreeplion ofllu* Ineoiisistemey exist mg bet w'een it and the ine*vitable Inferem'e* 
from the Law' as gi\ en by Illusti'at ion. Wv might easil\ erine-eive a. ( 'rimiiial 
Law' made for haigland b\ enacting that every ( 'ase rc‘|)ort(*d, for inslaiu'e-, in 
“ Russt'lfs Re‘se‘rve(l Ch’e)W Ji ( \*ise‘,sf' slie)ultl he iua'foi I li be de*e’m(*d Lawx But 
although eve]*v One e)(*tliese ( ’ase*s w'as decieled ejii iiill Delibe*ratie)n !)>' all the* 
.Iuelge*s, and was l)elie\a'd te) be ge)e)d Law wdieii se^ decided, I am suiV that 
tliey ^V()nlej tlieinselves ))rote*st against le*gislal,i ve* S.ine'tion being giv(*n to 
all of* tlie*m, fbr tear of* late*nt. Inee)nsisteucies whie*li might h('re*at*te*r be* dis- 
covered. II()\*v much gre‘ate*r waxild be the* (dianee of* Ihaeir if siu‘Ii a.ii Act 
were* passed declaring e*\eryt!ung in "" llusseirs Treatise on ('rimes” to lx* 
Law, comprising not only all the (Jases but also the* general Principles wdiieli 
he and his Pre*(le(*e.ssors in the same* kind of Work had galliered from tliem; 
yet this w'oulel not differ much f‘re>m what w'c are* now' askeel to elo, exca‘[)l tier 
in tlu* Indian (lode* tlu* Ceimmissioners, instead e)(* Ibrming tlu* general Maxi u 
by Induction iixim tlu* Kxam])les, ha\'e ])rol)id)Iy rather de*due*ed the I'xampK:,,^ 
from tlu* general Prineijile previously laid downi by tliem. But tliis d‘)e-> not 
diminish the* Cluince*. of* Mistake anel Inee)nsistency. In aiiswei* tei this ()bjee- 
tion I niiiy be called on to ])oint ont wdiat Illustrations are obvie)us lo it. Sir 
Law rence Peel has dexu* I his already in some Instances, but J am e onte ni to 
unswx'r, I cannot le‘11. The Pear of the Possibility of such Ce-)nse(tiu‘iu*c s i. 
alone enough to make me shrink f‘rom introducing this Novelty in Legislation, 

3 Y 3 " and 
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;uid tlicrebv, as it. seems to me, j^iving , threat additional Diflieully to the Under- 
taking, already of itself hurdensmiie enough, of framing an une(|uivoeal Penal 
Code fit fin- Adoptioti in every Part of this Empire of India. 

It deser\cs to he noticed th\t ev<n th<- Commissioners to whom was com- 
mitted tlu' h<‘:iv v 'I'ask of examining and reporting upon the Comments made 
on the Cod«-, on its Puhlieation, appear to have misapprehended XM precise 
I'lfleef of tl)ese Illust rati(ms, and the Intention of their Predecessors in the Law 
C()Tnmis''ion in introducing them. 

Ill their First. Ri'port they say (p. 17), “ We understand the Authors of 
“ the Code to have intinrled their Illustrations t.o serve precisely the same 
“ I’lirpose as pAamples in (irammar. A Judge finding an Illustration plainly 
“ at \ arianee with tin* I'erms of the Enactment of the Ajiplication of which it 
' is exhibited as an E.xaniple would lx* at liberty to negleid. it, and to apply 
“ the Law according to his own Judgment of its Meaning.” 

Put speaking soon afterwards of the new Illustrations by which if is proposed 
that the Legislature shall from Time to 'Fime supply Dcfic-ts discovered in the 
Code, ami set right erroneous . Interpretations of its Meaning b\' the Courts, 
thev say ( p. 22), “ 'Pliough it is not. in 'Perms so declared, it rloes indeed 
“ appear that the new Illustrations in the successive I'klitions of the Code are 
“ intendeil to be a Part of the Law, and conse{|uent ly absolutely binding upon 
“ tbo'-e who have to administer it, and so to ditfei in Character from the Illus- 
“ < rat ions in the original Edition. 'The (new) Illustration is authoritatively to 
“ e\l<nd or limit or otherwise *pialif\ thi‘ Construction; whereas the Illustra- 
“ tions in the original Code are, as has been obse rved, merel\' Examples, but 
‘‘ Exam]>les elothed with an Authority entitling them to the iiighest, Respect, 
“ III fulfill /nil iibsiiliitrlif hi/iiliiiii." I apprcdieml all this Statement to have been 
written in tlun'oiigh Mistake oi'lhe Meaning of the fannjiileis of the Code, not 
onl\- from their owti personal Declarations fo me, but from the plain, obvious 
Me'amng of their own Words, w'lum first suggesting the Use of these Illustra- 
tioie. It is deal’ to me that no such Distinetiou was intended between the 
new and the original Illustrations, Init that all want' meant to be of equal 
Force, and Unit tlu' Force of deelanitory Law*. It is on that Siqqiosition that 
I am irreconcilably op|)osed to their Introduction in this Form. As instructive 
L-xanqiles, not having tin’ Forc(' of L:iw, the\' may, with some Alteration, be of 
great Lse. 

'Fliis hauls me to notice another Objection which I entertain to these Illus- 
trations, of a ditlerent Kind, not by any means of" the same Weight and 
Importaiu'c, but deserving, ns I think, ( hinsidcaation. 

It is necissarv fiir the Purpose wdiich they are to serv(' that they should be 
dispo-'cd, as it were, on the very ( )ut skirts and Porders of the Law ; and an 
almost inevitable Ctmsecpienee of this is, that they accumulate strange and 
iuqirobable Su])])ositions, and that many of them are of a trivial and ludicrous 
( haractr r, the grave Enumeration of which is bk('ly to bring Ridicule U])on the 
new Law ; and whether or not such Emotions ought, to Ix' excited, 1 think they 
are to be dcprecatetl. It is only nccessaiy to read the Ct)de to see to how many 
ot the Illustrations this Remark applies. 

As this Question is of so great Importance, it may be well that it should be 
dispos-jd of before I go on to other Matti-rs. 

(Signed) .1. E. D. Betiiune. 


No. 151. 

MiMTTh by Major General the Honourable iSir J. 11. LriTeEii, G.C.P., dated 

the 2d May J 850. 

1 AM inclined to think that this Code, as it now^ stands, is almost all that can^ 
b< desir<‘d, and Avill, 1 doubt not, with the tew Alterations contemplated, be 
. '.i'ldi ii'd perteclly so by the Perseverance and indetiitigable Exertions of our 
Honourable (a>lleagu<', Mr. Pt'thune. 

I cc’i'cur with tlie Legislative Member that many of the Illustrations are 

tri\ial, 'uid in some Instanct's border iqxm tlu- ridicidous. On a Revision, 

howi-ver, such might be struck out ; Imt 1 am of o]>inion that the greatest Pait 

of them mav be retained with Advantage. in. 

® (.Signed) J. 11. Littlek. 
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No. 152. 

Minute by the flonourablc Sir F. Currie Bart. 

I AM willing to give up the Illustrations; i. q., not enact theiu as Part of the 
IjRW. I do not tliink they arc necessary, though published by the Fxecutive 
(rovernment and circulated with the Code. They will, with some Exj)urga- 
tions, be highly useful as illuslrativ'c of tlie Meaning of the Code. 

. . ( Signed 1 F\ CIi'iniiE.'.' 


No. 15.}. 

Minute by the Honourable J. I^owes, dated the 8th May isfvu. 

I AM also willing to give up the Illustrations as Part and Parcel of the (.axle; 
but they unquestionably will be most usi'ful in the F'orin of an Appendix, and 
may very w'ell be allowed to have the Foret' td' judicial Decisions in illustrating 
and detining the l aw. 

(Signed) J. L<owe.s. 


No. 1.54. 

The Man|uis of Dalhousie K.T. to the Government oe Inoia. 

Honourable Sirs, Saharuupf)rc, 29th April 

In continuation t)f the Minute which 1 had the Honour of transinitting to 
you the other Day, 1 have now to retjucst that you would be so good as 
to cause that Minute, as well as any others which may have been rect)rded 
on the Draft .Acts (or doing away With the Exemption of Britisli Subjects froTu 
the Jurisdiction of Criminal Courts in the Provinces, to lx* transmitted to the 
Secret Commit tee by the Mail of the 8th May. 

1 make this llecjuest, as it is ob\'ion''ly dt'sirabUr (hat the .Aiitlunitic' m 
Flngland should have early and accurate' luformation of tlu' Acts and Intentions 
of the Government respecting Drafts of so great Importance as t hose above 
mentioned. 

I have, cVc. 

( Signed ) Dai.housie. 


No. ITjrj. 

'I'lu' Government of India to (he Marquis of Dalhousie, K.'I'. 

( I lome I >epartinent, Ecgislativi'. ) 

Aly Eord, Fort William, loth May JH.oo. 

^V’^E had the Honour to receive on the (Jth instant \ our Eordship’s Jji tt' i 
from Saharuiquire, dated the 29tli idtimo; and as tlu- Mail by the IV'iiinsular 
and Oriental (Jonipany’s Steamer was elosi'd on the dd idi'in, we jnopo'.e 
to forward, to the Honourable tlu' ( 'ourt of Directors a Cop\' of your l.ordship’s 
Minute on the Draft^ Acts noted on t he i. i ..r a, n- t,, ,i, ,* I'.n.i. 

Margin, and on the Expediency of' passing "iii. i Ma;n-.si_v hKur<)iHMtiSiiivM tn 
the l*enal (axle, togi'ther Avith (Jopies of 

the Minutes rci'orded by us on the Subject, punj s <:riiiim;ii Coui-k 

by the mid-monthly Overland Mail via 

Bombay, the Pac'kcts lor Avhich will Ix' despatched from Calcutta on the 
l.'ith instant. 

2. We beg to enclose, fiir ^xmr L«ordshi})’s Information, Copies of on: 
Minutes and Letter to the Honourable Court. 

We have, &c. 

(Signed) J. 11. Littlkh. 

F. Currie. 

J. Lowes. 

J. E. D. Betiiune. 


(263.) 
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No. 156. 


Minute by the Honourable Sir IIicnBERT Maddock, Knight, dated the 

8 th November 1848. 

iviKii '' Befoue proceeding to a further Discussion of 

Court's Despatch No. of 1848, dated • • /'a. TV>r T a.1 a 1*4- 

^,,,1, Sept. ini])or(ant Measure, I propose that ' we solicit 

the Ex|)re^^>ion of our Colleague Mr. I’ethune’s Opinion on the Penal Code in 
fts Principle and Details. 

• (Signed) '’J\ H. Maddock. 

I concur. 

(Signed) F. Millett. 

I concur. 

(Signed) J. H. Littler. 

I cannot object to this. 

(Signed) J. K. D. Betiiunk. 


No. 1.57. 

Mim’te by the Honourable J. F. D. Betiiune, dated loth May 18.00. 

I’ciiiii 'I'm; Second g<-iier:il Question which I wish to bring under the 

.Nil.:'. Notice of 1 lie President in f'ouneil ('onneeted with the proposeil 
Penal ('ode is the Degree in whicdi tlie Discretion (if the Criminal Courts is 
to be li'tlered in awarding tlu' Amount of Punislnnent. 

'I'lie Aulliors of the Penal Code have everywhere shown great .lealousy of 
tlie Judges, and lliis appears very iiofalily by the Wa>' in whieli, in the great 
Majority of Cases, they lia\e been eareful to deline, not oidy the greatest but 
also tlic least Punislnnent which can be pronounced l(>r each ( Xfenee. 1 believe 
this to be in I’raetiee vei'N' niisebi<'\ ous. 

It ina> be ])ossilile to make great eoinprebelisive ( 'lasses of Crimes, and to 
appropriate to each its eorrespondiiig K iiid of Punislnnent ; — such arc worthy 
of' Dcaih, such of 'rransporf ation, such of Imprisomucnl . Kverv one familiar 
with the jnactieal Administration of Ju'itiee knows, that in iliose S\ stems of 
Daws whieb make no I*releiiee to the same nice Aeemacy which is aimed at 
by the Caxle even this main ( Jassitieal ion is otic n liamd in Fanil, and that 
Per-'Oiis are olteii ]nit on 'I'l ial ami tbund guilty of OtTeiiees w hich according 
to the Letter belong to oiu* (Mass, but according to llu' Miseliiel’ which the 
I. aw was made to prevent to a \-erv (lilferenl one. 'I’he Chance (if tliis 
beecimes greater as we increase the Fineness of our Distinctions; and an 
nnnie(“-sarv Dilliciilty is thrown in the \N ay of the due Administration of the 
]..aw wlien the .Iiulge has no Power but bv soliciting ihc' Intervention of the 
Lxeciitivc' (ioverninent to diminish the PuiiiNimienI . This I’rineijile has been 
long admitted in Fnglish 1 x-gislnt lire. 1 have examined, with a view' to •this 
Question, the elassitied List of Punishmeiits tin* ;dl (Jfienees knoAvn to the 
F.nglish Law, in the y\])p(iulix to the Fourth Rc'port of tlic (Jommissioners on 
Criminal Law. I find only 'I'hrcc Acts of' Pailiamcnt since the' Accession of 
fic i. 4. in 1820, that is to say, lor the last 'I'hirty Years, Avhieb contain a 
Mininmm either of Imprisonment or Fine. 

These' are 2 iV 8 \Y. 1. e. 16. ^.‘1., hv which liaving Fraiiu's or Materials 
f()r forging Excise Papers is pimishahle willi Imprisonment lor not less than 
'I'wo 'I’ears. 

Bv 0 tSr -1 W. 4. c. 97. '§ 1-. having forged Stamp llies is liable to the same 
Punishment, as are also certain Forgeries lormerly punishable with Death, by 
7 W 4. and 1 Viet. ('.8 1. 

It is remarkable, that in tbc 'I'hrec Acts wliich icceivcd the Poyal Assent 
on the same Day with the One last (jiioled (17th Jidy 1S,‘(7), tor amending 
'U.e LaAvs and abolishing the I’linishmcnt of Death in a numerous (Mass of 
Oll'enccs against the Person, Burglary, stealing in a Dwelling House, Robbery, 
and stealing from the Ik rson, no Mininmm of Imprisonment is mentioned. 

In 1839 this Snbjeet came directly under Debate on the Metropolitan 
Police (k)urts Act, 2 3 Viet. c. 7L, and there by Section 30 . it Avas (h'clared 

that much Hardship is experienced because sufficient PoAver is not given to 
Justices to reduce Penalties and Terms of Iinprisomnent, and a general PoAver 

was 
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was given to the Police Magistrates of doing so, in such Manner as they might 
think fit, with the single llescrvation of Bi-eaches of the Revenue Laws^ in 
which Cases the Consent of the Revenue Board was made necessary. 

Tci'ms of Transportation arc frequently limited not to Ikj less than Seven 
or Fourteen Yeax's ; but that turned on a Ailferent Reason. Practically, no one 
was formerly transported out of Kngland unless he was sentenced for Fourteen 
Years. If scnienced to a less 'Perm he was invariably sent to the Htxlks, Avheiv, 
he was theoretically w'aiting to be sent xibroad, but really was only imprisoned. 

I believe the Reason of this to have been, thxit it was not (houglit worth whilq^, 
to incur the Expense of sending a Convict to a Penal Seltlemcnt unless 1ms- 
Services Avere turned to account there for a. considei-able 'I'ime. . 

'I’he Rule laid down for many Years in the Company’s Ca>urts has Ixeen, 
that Ti-ansportation, when inllicfed, is for Life ; ami although I ])r<Apose 1o 
modify this System, Jind thereby i-equire a (Irudation of Punishmejil Avhich 
has been abandoned, 1 propose in all Cases to connect Ti-ansj)oi-tation fin- a 
limited Period with Banishment lor Life to begin at the End of the Term of 
d’ransportation. 

It is quite essential that the greatest Punishment which the Court can 
inflict should be known; l)ut, unless the .Imlg«'S are sxx])posed be in league 
with the Culprits to defeat the (Object of the Law, I see no Disadvantage in 
enabling them, within the broad liines of Distinction Avhieh are drawn witli 
the least Diflieulty, to mitigate '^I’erms of Transpoi-tat ion, or Imprisomnent, or 
the Amount of Fines, according to their Discretion and t he Circumstanc-es of 
each Case. 

Aeeoi-ding to the French Code, Condemixation to the flalleys, or to Dejxoi-- 
tation corresponding to our 'rranspmtation, if not lor Life, cannot he for less 
tlian l-'ive Years or tuoi-e than 'JVenty Yeans. Witliin those Idmits flu- Law 
does ixot attempt to tipportion the •Amount of Punishment. Sentences of 
Imprisonment cannot exceed Fiv(‘ ’t'eai-s, or fall short of Six Days, d'liis last 
Limit is so Ioav that it Avouhl certainly be an ImproA-ement of the ( 'ode to i-emove 
it altogether. I do not find there any Minimum of Pine. IVir. Livingstone, in 
the (kide for Louisiana, Jms introduced a uMininiuin as avc ‘11 as a ]\f(txiinm)i of' 
Punishment. In his Code of I’roeedvire, Cliapter Xlll. vSeetkxn 2., is a kind 
of' Exhoitation and Explanation to tht- .fudges of the Prineijfles on Avhieh they 
ought to exercise the Discretion vested in them between the Limits imirked 
out for them. I eirc-ulate this with my Minute. It contains admirable Advice, 
though out of Place, as it se«-ms to me, in a Law which ought ahvays to ordei-, 
and not to advisx-. It Avould be very properly embodied in a Circular from 
the. Nizanuit Adawlut. It appeal’s to me, that any one Avho gives dm- 
Weight to all that is said in it Avill be led to agree Avith me, that, except in 
some special Cases (and cAX-n in them I a.m doidiff'ul if they ought to be ex- 
<-epted), the l^iseretion of the Judge ought not to be limited for Mitigation 
of Punishment. ( )ne praet ieal Conseipieuee of Limitation Avhich occurs fre- 
quently before .furies, and may be expected sometimes before Judges acting 
aUme, is, that rather than condemn the Pi'isoner to the inevitable Minimum of 
Punishment the Court pi-onounees a Jiulgment of Acquittal. 

(Signed) J. E. D. Butucnk. 


No. ],58. 

Mixtm; by Major (ieneral Sir .f. II. Littukr G.(M5., dated 121 h May 1850. 

Tun Rules prescribed in the proposed Penal Code fu: the Amount ot 
Punishment on all (himes, leaving little or no discretional Power Avith the 
.1 udges. 

This I consider judicious. 

Judges, as aax'11 as otlu-r PcopU-, are apt to hold opposite Opinions, and lake 
diffei'cnt Views of similar Cases. 

Their Awai'ds of Punishment, thei-efoie, would be uncertain, and fi-exjuentlv 
inconsistent. 

1 am disposed, howevei-, to concur iix Mr. Bethune’s Pi-oposal, that Trans- 
portation, Avhich is at present in the Company’s Courts inflicted for Life, should 
(2G:k) 3Z ■ be 
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be modified, and commuted after the Lapse of a certain Period to Banishment 
for Life, to commence at the End of the Term for Transportation. 

(Signed) J. H. Littleu. 


No. 159. 

* Minute by the Honourable Sir F. Currie Bart., dated 14th May 1850. 

^ I AM disposed to concur with Mr. Bethune in the Propriety of leaving the 
Judge unfettered as to the Minimum of Punishment to be awarded. I ^ not 
find that the .Authors of the Penal Code, or the Reports on Procedure, have 
discussed the Point. It is a very important one, and I think we had better . 
consider it in Council on Friday. It will be necessary, 1 think, to communicate 
with the Govenior General on the Subject. 

1 should also wish for the Opportunity of discussing the Question of sen- 
tencing Asiatics to perpetual Imprisonment, a Part to be passed in Trans- 
portation, and the Remainder in Banishment. I do not, I think, quite 
understand Mr. Bethune’s Object. 

1 think it is better that w'c should meet to discuss these general Principles 
than that we should dispose of them in Minutes. The Information or Argu- 
ments which each Member would bring in favour of his View would be avail- 
able to all before a final Opinion was recorded by any one. 

(Signed) F. Currie. 


No. 160. 

Minute by the Honourable J. Lowis. 

I AM disposed to agree with Mr. Bethune, but shall be glad to discuss the 
Matter on Friday. 

( Signed) J. Lowis. 


No. I6l. 

Minute by the Honourable J. E. D. Bethune, dated l.^th May 18.50. 

' I come next to Matters more difficult of Discussion, and the right Con- 
sideration of which requires a more minute Examination of the Details of the Penal 
Code than those Questions which formed the Sulycct of iny first Two Minutes. 
I shall have to express myself .strongly and irreconcdleably opposed to some 
of the peculiar Characteristics of this Code. But, lest 1 should be thought l.o 
do this in a carping Spirit of Derogation, I will begin by putting on Record my 
great Admiration of the sound and ])hilosophical Views developed in the 
Notes. Their Originality, their Clearness, their Force of Reasoning, may fear- 
les.«ly challenge Comparison with any other Writings of the same Kind. They 
arc admirable Treatises on many important and difficult Principles of Criminal 
Law, and seem to me to have fixed the Solution of many intricate Questions 
on a Foundation not easily to be shaken. I entertain no Doubt that they have 
procured for the Code itself Immunity from mucl^Criticisni, to which but for 
them it would have been cxpo.scd. Jurishs comjPtent to flnm an Opinion on 
such Questions have naturally turned first to this Part of the Work, which 
professes to give a Defence of the Principles adopted in its Compilation, and 
.seem to me to have been too ready to pass over without Blame Faults in tfui 
Enactments in their Eagerness to express Concurrence in the general Doctrines 
of the Notes, of which they have taken for granted that the Enactments contain 
the be.st and fittest Exposition in detail. Assenting, us I do, to most of th-^ 
Principles embodied in the Notes, and admiring the Cletirnegs and Vigour with 
. which they arc expressed and enforced, I seem to come upon a different 
Langu.'ige when I turn to the Code itself. It seems to me to be coloured 
throughout with the Consequences of Two capital Mistakes, as I deem them, 
which the Commissioners have adopted as the Principles of its Composition. 

T'hc first arises out of their gi'cat Jealou.sy of the Judge.s and of “Judge- 
made Laws,” which has led them to make the Attempt, most unsuccessfully, us 

I think. 



{ 519 ) 

I think, to otist them from the Exercise of all Discretion, by seeking to intro- 
duce a kind of mathematical Accuracy into their Definitions and Propositions, 
of which the Subject is hot susceptible. 

The other consists in their systematic Abandonment of all common Forms 
of Expression hitherto known to the Latv, and the Invention and Accumulation 
of awkwftril and uncouth Terms which they seenj to have chosen, as if pur- 
posely, in order to make their Code wholly unlike any Laws which have at any 
Time preceded it. For this I can find no better Reason than the Supposition 
that they wished it to be in itself all-sufficient, the Alpha and Omega of Penal 
Legislation, for understanding which nothing else is needed, and that they 
feared lest Ideas and Prejudices drawn from other Systems of .Criminal Juris- 
prudence miglit find their Way into the charmed Circle, if they should venture 
to use any Terms which have been already employed with any Meaning in the 
slightest Degree different from that which would seem appropriate to them. 
I am not satisfied with the Apology which they give themselves for the Harsh- 
ness of their Expressions, “ because they could find no other Expressions which 
“ would convey their whole Meaning, and no more than their whole Meaning.” 
(Report, Page 6.) I believe that it is in most Cases easier to alter Things than 
Names, and that it is better in such a Work to use plain, familiar '^I'erms, with 
slight Modifications of Meaning, than to invent Terms wholly new. 

1 proceed to illustrate by Examples each of these Defects. 

Upon the First Point I can say nothing more severe of their Definitions than 
they have themselves recorded. 

“ As our J)r./i nit ions are framed y it is Theft to dip a Pen in another I^Tatis 
“ Inky Mischief to erumbie One of his TVa/ers, an Assault to cover him tcitli a 
“ Cloud of Dust by ridinp; past hiniy Hurt to incommode him by jjrcssing 
“ against him in getting into a Carriage." (Note R, Pages IR, 19.) 

I can hardly understand how, ufYcr writing, reading, and printing this 
Passage, the Commissiouers did not suspect that there must be something 
wrong in u System which led them to such monstrous (jonsequences, and did 
not frame their Code upon a more frank Admission that the Actions and 
Motives of Men cannot be defined and classed with the same rigid Accuracy 
as Squares and (.'-yeloids. 

They say truly enough, 'riicre are innumerable Acts, without performing 
“ which Men cannot live together in Society ; Acts which all Men constantly 
do and suffer in 'rurn, yet which differ only in Degree from Crimes. That 
these Acts ought not to he treated as Crimes is evident, and we think it far 
better expressly to except (hem from the Penal Clauses of the Code than to 
leave it to the Judges to except them in Practice ; for if the Code is silent 
on the Subject the .ludgcs can except these Cases only by resorting to One 
of ^'wo Practices, Avhich we consider as most pernicious, by making Laws, or 
by wresting the Language of the Law from its plain Meaning.” (Note B, 
Page 19.) I think there was another Alternative with regard to many of these 
Cases, in giving something of a different I’urn to the Definitions, so that these 
innocent Actions could never come to be confounded with Crimes ; but it may 
be allowed that something of the Dilllculty would still remain. Jt has existed in 
all Times, and was formerly surmounted Avith quaint and pithy Brevity, hy the 
Maxim, “ J)e minimis non curat Lexf “ The LaAV does not concern itself about 
'Prifies.” I do not knoAv the Origin of' this Aphorism, but it doubtless grew out 
of the plain Common Sense* of Mankind, Avhicn, in this Shape, the Commissioners 
ignore altogether, but to Avhieh they arc nevertheless forced to have recourse, 
though they call it in aid in a more inconvenient and perplexing Form. 
“ Clause 7.b” they sa>', “ is intended to provide for these ('ases, Avhieh, though 
“ fi’om the Imperfection of Language they fall within the Letter of the Penal 
“ Laws, are yet not AA-ithin its Spirit, and are all over the World considered by 
the Public, and flir the most ])art dealt with by the Tribunals, as innocent.” 
(NoteB, Page IR.) Clause /-‘I is as follows: “Nothing is an Offence \>y 
“ reason that it causes, or that it is intended to cause, or that it is known to 
“ likely to cause, anj' Harm, if that Harm is so slight that no Person of ordi- 
“ nary Sense and Temper would complain of that Harm.” 

And who is to judge of this model Man? What a Question to IcaA^e to a 
Jury ! Is it not plain that whoever has the Decision of it will make his own 
Sense and Temper the Standard ? One Jury of Bcngallis, another of Welsh- 
(263.) 3 Z 2 men. 
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men, would strike the Average very differently ; and even the same Man, in 
different Mootls, will ibrm very different Judgments ou sueh a Point. 

It is reported that in a recent Case of ^eat Importance to Merchants, One 
of the most acute and learned Judges of England declared, that he coidd attach 
no definite Meaning to the Words common Prudence;" and if wc.ran end in 
nothing more precise than this, I think it -will be better not to blink' the Fact, 
^and if anything is to be said on the Subject, to say openly and honestly that 
“ a Magistrate may refuse to commit for Trial, and a Judge to try, any Person 
“ clairgcd with any Act which, although an Offence within the Letter of the 
“• Law, appears to him to have been done without evil Intent, and to bo too 
“ slight and trivial to be within the Mischief for Hindrance or Remedy Avhercof 

the Law is made.” Tliis, or something like this, is what we must come tt> 
at last, as a Rule of Practice ; and it seeins to me that there is no Advantage, 
but rather the reverse, in trying to clothe the Enactment with the Appearance 
of greater Precision, which nevertheless docs not really exist. This “ ordinary 
“ Man” re-appears in more than One Place of the Cotlc, and on the most impor- 
tant Occasions. “Voluntary culpable Homicide,” as the Commissioners choose 
to call it, becomes “ IManslaughter,” “ when committed on grave and sudden 
Provocation.” ISo Definition is given of A\hat is Provocation, though it seems 
to stand as much in need of one as “ Death,” and “ Injury,” and some other 
I’erms which are duly interpreted ; but we are told that Provocat ion, whatever 
it may be, “ is designated as ‘ grave ’ when it is such as woidd be likely to move 
a Person ‘of ordinary 'J'emper’ to violent Passion,” with certain E.xeeptions not 
inatei-ial to the Point I am now discussing. The t-ommissioners seem to have 
thought, and in my Opinion rightly, that “ violent” is a Term sutlic-ientJy Well 
understood by those who sneak the F.nglish Language not to require precise 
Definition, although the Place in which it occurs, concerning Homicide, calls 
for as much careful Discrimination in the 15 sc of Words as any Part of the Clode ; 
yet in order to be consistent tiny sliould have defined it, lor they have 
Ihought it necessary to define “using Force.” 

“ A Person is said to use Force, to another if he causes Mot ion, or Change 
“ of Motion, or Cessation of Motion to that other, or if he causes to any vSub- 
“ stance such Motion, or Change of Motion, or ('essalion of Motion as brings 
“ that Substance into contact with any J’art of that other’s Body, or Avith any- 
“ thing Avhich tliat other is Avearing or carrying, or Avil h anything so situated 
“ that such Contact aflfccts that othci’s Siaise of Feeling, provided this is 
“ done by his own bodily PoAAcr, or by disposing any Substancti in such a 
“ Marnier that the Motion, or Change or ('essalion of Motion, tak('S place 
“ Avithout any further Act on his Part, or ou the Part of any other Person, or, 
“ thirdly*, by inducing any Animal to move, to change its Motioti, or to cease 
“ to move.” Really this elaborate Analysis and jVisscction of Ideas Avhich 
Mankind have managed hitherto to undia-stand avcII enough fiir ])ractical Pur- 
poses Avithout such subtle Distinctions ap])ears to me more suited to a Philo- 
so])hical 1 )ictionary than Act of Crimes and Punishments, Avhich to be useful 
ought, to be written so as to be readily understood by those avIio are to be 
governed by it, as Avell as by those Avho are to administer it. lau'd Coke was 
<‘ontcnt to say, “ Foree, in the Common Law, is most eommonly taken in ill 
Part, and taken fpr unlHAAdul Violence.” (C'o. Litt. Iblb.) We liaAo already 
seen that, in the Judgment of the Commissioners this is a sufficiently eompleto 
Definition, as they do not think that Violence needs any F.xplanatioii. And 
what have, they gained by their elaborate INiet ty ? This lictinition ma}^ perhaps 
approach reasonably near to an accurate. Definition of Force (though there is 
still some Defect in it, in not explaining Avhnt is meant by Power,” AA'liieb 
"i’erm Ibrnis Part of it, and perhaps even “ Motion ” too, since they Avill not 
giA^e ns Leave to iindcrstaiul anything without their Help), but it is of Avidcr 
Application than the. Commissioners seem to bo aware of, and certainly goes t.- 
great deal further than the Courts of Justice have any Occasion to look, or than 
»the People understand, for whom tlie Law is made. 1 tliiuk 1 can cA’cn bring 
the Evidence of the Commissioners themselves in , condemnation of their oavu 
Work. Having defined “using Force” in this Manner, they go on to define an 
*' Assault.” 

Whoever intentionally uses Force, or att<'mpts to use Force, to any Person, 
without that Person’s Cousent, in order to the committing of any Offence, or 

intending 
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intending? or knowing it to be likely that by such Use of Force he may cause 
Injury, Fear, or Annoyance to the Person to whom the Force is used, is said to 
commit an Assault. 

In Note M, Page 67, it is said, “ A Person who digs a Pit in a public Path, 
“ intending that anotlier may fall into it, may cause serious Hurt, and may be 
“ justly ’punished for causing such Hurt; f/ut he eannot, without extreme 
“ Violence to Lanfi-uri^c, be suid to have comniiifed an Assault." 1 agree witt\, 
the Author of the Note ; but let us examine this Case with the Help of the 
Author of the Definition. The Person who digs the Pit has caused Motion, or 
Change of Motion, to the Person who falls into it (and also (.'essatiou of Motion 
when he is stunned at the Bottom of it), and he has done this by disposing 
the Substances which were in the Pit round the Sides of it so that tlu*. Motion, 
or Change of Motion, or C^essation of Motion takes place without any further 
Act on his Part, or on the Part of any other Person, for the Motion, which is 
changed by the Fall, is not a new Act, but already existing within the Terms 
of the Definition, and he h<as done this, by Hypothesis, to cause Hurt, tiuit is. 
Injury, to the Person who falls in ; ther(‘f<>re this is an Assault according to tlu- 
Definition, and according to the Admission of the Annotator e.xtrcmc Violence- 
is thus done to the Dunguage. 

There is indeed no Doubt in my Mind that abusive Words alone, if offensive 
enough to induce the Person to whom they are addressed to go out of Hearing, 
constitute an Assault within tin- Definition; for the Speaker, by his own 
Puwer, sets in Motion the Substance of the Air, which, striking on t.he Hearer’s 
Kars, causes him to move. 'Flic (’oniuiissioners themselves (Note M, Page r>7,) 
consider sjieaking as an Act, and offer a long Argumi-nt to slu)w that Death 
wilfully caused by Excitement pi'oduccd by Words only ought to be punished as 
JVIurder. Jfj then, Death caused by Words is Murdei •(s^ e Illustration (), Page 70), 
Motion caused by \\ ords, thoiii»li the Cause acts only by an lCx('itc*rnent oi* 
the same Kind, is an Assault, beint^, as 1 have said, vvitliin tlie literal Definition, 
and not being even excej^ted by Clause 73* But hy Page Sf) mere Words 
do not amount to a. SIiow of Assault/’ much less tlu'refbre to an Assault. Thus 
this e\(*essive Uc‘finenient directly loads to Ineonsistcncv. 

By Clause 7(> the Right of ])rivate Delence of the Body against an Assault 
extends to the voluntary <\’iusing of* Death, if, among otluT (Jases, tlie Person 
assaulted is in reasonable Fear of being grievously luirt, or AvrongfliJly c‘onfiiK*d, 
ill such Maimer as is puuishabU* with more tlian Oiu* Year’s Iin|:)risomuei]t. 

D(‘t, us look further into th(‘se Partieulars. 

Jiy tdause 311 grievous Hurt, b(\sidt*s a> Nundiei* of other Hurls which are 
for the most, part designated in the English Daw as ‘‘ Maims,” includes ‘‘ suc’h 
“ Hurt that the Sufferer is during the Space of 'Twenty J)ays in liodily l*ain, 

diseased, or unable to follow bis ordinary l^ursuits.” So, by (JIausc 331, 

wrongful Conlinennait ” is Avhen One is ])revented from ])roceeding beyond 
certain eircuinscribing Limits in any Direction in wliieli he has a Right to 
pro "ced ; and wlioevcr wrongfully confines any Person for Three Days or more 
IS liable to Imprisonment tor d’wo Year^. We get, therefore, to the following 
Proposition : that if a JVrson is assaulti'd in such (hrcumstances as may ri^ason- 
ably cause the Apprehension of being hurt, so as to be in ])ain for Tvrenly 
Days, or of being prevent(*d from proceeiling beyond circumscribing Limits in 
any Direction in wliich he has a Right to proceed, during the Space of Tliri*!’ 
JJays, lie is justified in killing liis Assailant. 

But. if* he kills his Assailant, having only reasonable Apprehension of* Pain 
for Nineteen Days, or of* being kept Avithin circumscribing J.iimits for Tavo 
Da vs, he commits “ voluntary culpable Homicide in defeiu'c,” and is liable to 
Iinj)nsonTnent for Fourteen Years. Would not this be ludicrous if it wvrv not 
shocking? The Commissioners com])ile their Code as if every Human Creature, 
^suddenly exposed to the Fear and Danger of* an Assault, were able to predic;f 
the Extent ot Injury about to be inflicted on him with the infallible Presence of 
a IVIesuKaic Clairvoyant, or could act as if he were the heavier of Tavo^ 
Weights, suddenly thrown into a Pair of Scales, and could forthwith let Ins 
Hand fall Avith the unerring Conviction that the Preponderance of Motives Avas 
on his Side. 

If* this is to become Law, the old Threat of beating a Man within an Inch of 
his Life Avill change to a Threat of beating him within an Hour of his Twenty 
Days. And, after all, what is gained by this Affectation of Precision? The 
t (263.) 3 Z 3 Commissioners 
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Commissioners say, that “ in using va^e Expressions a Legislature abdicates 
its Functions, and resigns the Power of making Law to the Courts of Justice.” 
(Report, Page 7.) But it is plain that there is a Fact' on which the Courts of 
Justice will have to decide in either Case ; and after enacting, if that is to be 
the Law, that a Person assaulted may kill his Assailant if he is in r,easonable 
Fear of grievous Hurt, the Choice lies between leaving it to the Jury in each 
^f these doubtful Cases, whether there was reasonable Fear of grievous Hurt, 
without attempting to define precisely how much Hurt may be considered 
grievous, or whether there was reasonable Fear of being put in Pain for Twenty 
JL>ays or Nineteen. After fixing on that precise Limit, I cannot think that 
either the Difficulties of the Court are lessened, or the Ends of Justice advanced, 
by choosing the latter Alternative, 

The same Fondness for arithmetical Accuracy is found in several other Parts 
of the Code. It was seriously proposed to me several Years ago, by One of 
the First Mathematicians of our Time, that a Law ought to be prepared 
for taking the Evidence of Witnesses by a Scale of Conviction, for that inas- 
much as some Witnesses were able to depose much more positively to the Facts 
they were called to prove than others, each should be required to state whether 
his Belief was, as One Half, or Three Fourths, or Seven Eighths, or whatever 
might be the Approach to Certainty in his Mind. I look on some of the 
prtrcisc Phrases of the proposed Penal Code with the same Distrust of their 
practical Application with which I regarded my Erie nd’s Plan of estimating 
Testimony. Where Certainty can be properly had, it is very desirable ; but it 
is very mischievous, where no natural Limits can be found, fo search out artificial 
ones, and then to reason and enact concerning our artificial Classes as if they 
were natural h'amilics. It may perhaps be considered a comparatively trifling 
Fault, that the Commissioners appear to have systematically discarded every 
common English Word, if another could be found more unusual, or of more 
Foreign Origin, to express the same 'Thing; but Ido not so consider it. I 
attach much Importance to the Use of as much genuine idiomatic English 
as it is possible to emjiloy. Especially I would keep those Designations of 
Oflenccs which are familiar to every one ; and I consider it far preferable 
to retain the old Word, with a new Definition, when that appears necessary, 
than to invent a new one. At the same Time I would make the Definitions of 
Offences tally as closely as possible with that already recognized in English 
Law. 


Ido not think any tiling is gained by Paraphrases which t.urn “ Manslaughter” 
into “voluntary culpable Homicide,” or “Burglary” into “ Lurking House 
Trespass by Night.” I think “wilfully” a better Word than “voluntarily,” 
“ I'ear” than “Apprehension,” “Bribe” than “ Gratifidltion and so on 
through a Multitude of Instances. It must not be forgotten that the Commis- 
sioners themselves recommend most properly that all I’enal Laws hereafter 
framed “ should fit into the (bde. I'heir Language ought to be that of the 
“ Code. No Woi’d ought to be used in any other Sense than that in which it 
“ is used in the Code.” (Report, Page* 8.) 

'^This makes it doubly important that the Language of the Code should 
approach more nearly to that in common Use, and not be constru.cted upon a 
Modfl upon which few but its Inventors could dare or would wish to try to 
build Sentences. I am not able to understand the Principles which have 
guided the Commissioners in the Choict* of W'ords which need Definition, and 
those which do not. 'The Meaning of the following Words, among others, 
is defined : — “ Injury,” “ Court of Justice,” “ Death,” “ Animal,” “ Vessel,” 


“ Hurt,” “fraudulently, “examine,” “(Join,” “Force,” “Assault.” 


Meaning of the fidlowing Words is not defined : — “ Definitive Judgment,” 
“ covenanted Servant,” “ secular common Purpose,” “ cumulative Punishtnent,' 
“ Circumcision,” “ unnatural Lust,” “ specific Property,” “ Mutiny,” “ Conspi- 
“ racy,” “ Breach of Military or Naval Discipline,” “ malignantly,” “ wantonly,” 
*‘•4* personal Influence,” “ legally competent,” “ legal Incapacity,” “ Annoyance," 
“ Quarantine,” “ Disturbance,” “ periodical Work,” “ inveighing,” “ Disreput- 
“ able.” I do not myself find much Difficulty in attaching prcci.se Meanings to 
many of these Words ; but if they arc compared with the previous List of defined 
Words, it will be difficult not to come to the Conclusion that the Code contains 


cither too many or too few Definitions. It is remarkable, also, that in a Work 

aiming 
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aiming at such minute verbal Accuracy, Expressions should appear of very • 
loose Construction and doubtful Interpretation, such, for instance, as these: — 

“ A Person of pure Asiatic Extraction.” (This occurs in a Definition of 
“ Asiatic Blood.”) 

** The Offender has eflected his Retreat with* the Property.” 

“ A Person of ordinary Sense and Temper.” 

“ To give Information in any Quarter.” 

“ Relation in the direct ascending or descending Line.” (A purely feudai* 
Phrase.) 

“ Refreshments according to the common Usages of Hospitality.” 

“ Due Regard for Human Life.” 

“ He carries that Act or Omission to such a Length.” 

“ In the Service of the Public.” 

“ He causes any Imputation to be believed in any Quarter.” 

He lowers the moral or intellectual Character of a Person.” 

“ A State generally consitlercd to be disgraceful.” 

* The Character of a Person, as far as his Character appears in that 
“ Conduct.” 

“ A Performance which its Author has submitted to the Judgment of the 
Public.” 

All these Expressions, and all such as these, appear to me who]l 3 ' unsuited 
to the Gravity and Distinctness which ought to mark a Criminal Law. 

These Observations will indicate the Nature and Extent of the Changes 1 
wish to make in the Code. 

I have been going through each Chapter of it, and comparing it ns I went on 
with the Act of Crimes and Punishments prepared by the Criminal Law Com- 
missioners. This was published after the Indian Penal Code, and embodies many 
of its Suggestions. It may be considered, therefore, in the Ijight of an addi 
tional Commentary upon it, and it w'ould be very unwise to i-eject the Assistance 
of the very able Men who compiled it, who, moreover, were thoroughly conver- 
sant with the practical Administration of the (h-iminal Law. 1 have’ kept the 
general Classification of Oflcnces adoj)ted by the Indian f 'ommissioners, but I 
nave often altered the Order of the Enactments where it appeared to me that 
it might be improved. 

I have also added many Enactmenf s from the Act of Crimes and Punish- 
ments which appear indispensable, but I have hardly omitted anything unless 
in conformity wilh the Principles which 1 have here explainerl. In a fJopy of 
the Penal Code which I am prepaiing lor the Use of the President in Council, 

I shall put Refenmees opposite, each of* the Clauses to l.he Number of the 
corresponding Article as I liave re-arranged it. Where there is no Reference, 

I shall write an Explanation of the Cause of Omission of that Clause in every 
Case in which it is not obvious. It will of course be understood that tlu* 
Articles so referred to are not always identical with the Clause to which they 
correspond, for although I acquiesce in most of the Principles of‘ the Code 
other than those to which 1 have already declared my Dislike, this is not univer- 
gally the Case. The l..anguage will generally be found different, in the general 
Substitution of well-known English \Vords for hard uncouth Neologies. 

. (Signed) J. E. D. Bhtudne. 


No. 1G2. 

Minute by Sir J. II. Litti.eu G.C.B., dated 20th Alay liS50. 

Iv framing the new Penal Code, w’c should, I think, adhere as closely as 
possible to that of the Law Commissioners. 

Some few Modifications may probably, when calmly discussing the Subjeef, 
be deemed expedient, but I doubt much whether any real Improvement for 
practical Purposes will be attained by extensive Alterations. ^ 

Certain Expressions and Terms used in the Code in its present Form are 
fibject'ed to, but they seem to be of too trivial a Nature to deserve much 
Consideration. 

Should slight Alterations be deemed essential, there will be no Difficulty in 
cflccting them so as to render the Meaning perfectly intelligible. 

(2G3.) 3 Z 4 The 
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The Illustrations arc on the whole invaluable, but they may be given in ap 
Apj)endix, instead of being embodied with the Code, as at present. 

(Signed) J. H. Littlek. 


No. 1G3. 

^ Minl'te by the Honourable Sir F. Cubiue Bart., dated the 20th May 1850. 

I no not concur with JVfr. Bethunc in his sweeping Condemnation of the 
Phra’scology ol the Code. There is tloubtlcss an Attempt at Precision of J)efi- 
jiition which is not ahvays, and as the Commissioners themselves admil, cannot 
always, be successful to the Extent they desire ; still, I confess myself generally 
at u loss to suggest an Improvement. I think Mr. Bcthuiie is hypercritical, and ’ 
tliat it is much in f-ix our t)l'thc Code that the Objections to it he has adduced 
in his Minute ai e not of a moi'c grave and serious Character. In his Strictures 
on the Definition of Assault, li)r instance, natural Philoso|)hcrs and Chemists 
tell us, doubtless, that Air, though subtle and invisible, is a ISiibstuncv ))OsSess- 
ing all the |)rineij);d Attributes of Matter ; but Lawyers and Jurymen would 
scarcely, 1 thinh, be brought to declare that a Man by speaking or putting in 
Motion the Air, and bringing it in contact with the Tympanum of another’s Far, 
was bringing a Substance in contact with the Person of another “ so as tt) affect 
that otlu'i’s Sense of Feeling.” Natural Phil(jso]»hy makes Air a Substance. ♦ 
Mythology makes Air a IV-rson. It woid<l be difficult to prove it eitlaa' in a 
Court of Law ; and I have no more Apprehension of the Air set in motion by 
the Voice being deemed Instrumental to an Assault, under the Code a,s it stands, 
than I have, should we add a (’hapter on Incontijience, of Zephyr beitig pi'ose- 
cuted l(>r those 'Transactions with Aurora which are said to have taken place--- 

In IJcdrf ot‘ Vinh'ts 

And fiill-ldou'u in Dew." 

Still I coid'ess that 1 think the Definition of Force and Assault perhaps the least 
happy in the Cotle, and 1 shall be glad to see wdmt Mr. Bethune pro])oscs to 
substitute for if. 

I think w(' must retain as much of the Code; as is retainable, and pass as much 
a>. is passable. It is the C\>de of the Law Commissioners which the Court of 
Directors have authori/cc<l us to pa.ss, with such Modifications as may Ik; ncces- 
sary. I am afraid fiom the Terms of this Minute that what Mr. Bethunc pro- 
j)os('s to bring before us is anotiier (kale, founded ])artl 3 - on this, partly on the 
Lnglish Act, ol Crimes and Punishments, atid in some Points differing’ from 
both, the Language of the Law CoinmissionHJode being rejected. This may' 
be ;in rniproveinent on its Predecessors ; but is it w hat we arc directed to 
consider, and what we have Authority to pass ? 

This is a Matter for us to determine on Saturday . 

(Signed) F. CumuE. 

No. 1()1. 

Minute by the Honourable J. Lowis, dated 22d May 1850. 

• n, M '^luEObjtct of all Law is to circumscribe the Di.scretion of 

Miimti* mi llic ( otk*. tllC JikIgJ'C. * 

'Tlu' Nature of the Subject and the Imperfection of Language makes the 
Attainment of absolute Ac-curacy of Definition in the Science of Codification 
(as in some other Metaphysics, for examjde, ) impossible ; but this affords no 
Reason why the Law' Maker should not exert himself to the utmost to be as 
exact, as he can ; and it certainly appears to me that in this Code now under 
Review the Field defined by the Law has been eidargcd, and the outside or^ 
undefined Margin in which the Judge’.s Disia’ction must oscillate ha.s been 
reduced in Breadth. 

In ccj tain Instances the Ambition to be quite jirecisc may have overleaped 
itself, and fallen (ui the other Side ^ but it w'ill be better, I think, to content our- 
selves with inodifying these Passages, than to make any organic (fiiangc in the 
Struetuu' of the Code. 'The Language also I would alter as little as possible. 
It is uncouth and outre, no doubti but with certain Exceptions, again, it conveys 
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the Intention of the Author clearly enough, and, unless to get rid of Ambiguity, 
I would let it stand. 

With reference to technical Terms, &c., we must licar in mind that we are 
legislating for India, and not for England. The Designation of Offences, l()r 
example, which arc familiar enough to us, even though not Eawyers, are not so 
to the People who are to live under this Law. Mr. licthune, I observe, prefers 
“ Burglary ” to “ lAirking-housc Trespass,” but the Word Burglary, by itself. i 
would convey absolutely nothing to the Sensoriurn of a Native ; whereas the 
other Phrase, ill-conditioned though it sound, would, and is, therefore, for 
our present Purpose, the better of the Two. 

If the IVinciplcs upon which the Code is founded be sound, as* I believe they 
are,-— its Classification of Offences in the main good, — audits Requirements and 
Penalties just, — the more of it we adopt, and the less of it we abandon, the ])etter, 
in my Opinion. 

I have, &c. 

(Signed) J. Lowis. 


No. 165. 

Minute by the Honourable J. E. D. Bethune, dated 24th May 1 850. 

Penal c<Hie, 4. On the Discussion of my former Minute with respect to an inferior 
Limit of Punishment, Sir F. Currie expressed a Wish to know if the (.^miinis- 
sioners had not advanced any Arguments in favour of the Course followed by 
them, which appeared to be an Innovation on both the Practice of India and tin* 
recent Course of Legislation in England. I pointed out then the only Passage 
I had discovered in the Commissiohers Report bearing on the Question in 
Note M, where they refer to an Article of the I'Vench Code punishing with 
Imprisonment and Hard Labour for not less than Five Years any Assault 
producing Sickness or Inability to work for more than Twenty Days. Their 
Remark is — “ It is said, and we can easily believe it, that in such (trifling) 
“ Cases the French Juries h;>ve frequently refused, in spite of the clearest 
“ Evidence, to pronounce a Decision which >vould have subjected the Accused 
“ to a Punishment so obviously disproportioned to this Offence.” ^Pliis 
Remark, so far as it goes, confirms the Views taken in my former Minute. 

It has been pointed out to me, however, that as the Commissioners profess 
to have derived valuable Assistance from Mr. Livingstone’s (fodt‘, and have in 
fact obviously modelled their Code in more than One Place upon his, they may 
fairly enough be supjiosed to have been guided by him, and to have adopted 
his Argument on this Question. Mr. Livingstone’s Remarks are contained in 
Pages 86-88, in his Introductory Report to the System of* Penal laiw. 1 am 
most anxious that every Point in this Discussion on which I see Reason to 
differ from the Conclusions of the Commissioners should be fully canvassed, 
and I think it will be desirable that an Extract of this Part of* Mr. I.,i\ ingstone*s 
Report should be sent with our Proceedings to the CJovernor General. 1 
cannot say .that my Opinion is changed by anything which Mr. 1 -ivingstone 
urges. Indeed, I had w'cighcd his Remarks before writing my f<)rmer Minute. 
The further Examination of this Question on which I have thus been put 
furnishes me with an additional Argument from the Hecomrnendations of* the 
English C’riminal Law Connnissioners. I stated in my former Minute that 
since 1820 only Three Acts of Parliament have been passed containing a 
Minimum of Imprisonment, as far I could trace them, in the Digest of Ofl'enees 
and their Punishments in the Appendix to the Fourth Report of the Com- 
missioners. 

Ou this it was remarked with Justice that the Digest showed the Law oidy 
as it is in England, and not as the Commissioners thought it ought to Iw. 
Evidence on that Point is supplied by their proposed Act of Crimes ami 
Punishments, which also 1 have lately analysed with reference to this Question. 
They give a graduated Scale of Punishments, divided into Forty -five Classes, 
beginning with Death a.s a Traitor, and ending with a Fine of to/. 

Class 1st is Death as a Traitor, bv beheading, &c. 
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f'lass 2(1, Di'atli l).v hanj^in”. 

( Uass 5(1, ’^rr;iii^-])()rtat ioji lor Ijilr. 

( ’las> Itli, 1 run^jjortation lor Lili- or lor any other Term not less than Seven 
Yeai's. 

(Jlas^i 5th, rruijsportatioii (oi Lite or f()r an\' other Term not less than 
Seven Years, or Iinprisomnent tor any 'I'erin not exeeeding I'hree ^’ears and 
^uol less Ilian (,)n(^. 

(;iass l.Sth, Imprisonment lin any 'I'erin not exceeding- Three Years nor less 
thiin-<)ne Year. 

•('lass l!Mh, ]in]nisonmenl lor any 'i’erin not exceeding 'I'lirce Years nor less 
tlian Six Months. 

In ev(‘ry other (Jlass in whicli Transportation is mentione(i it is given alfer- 
UHtivel 3 ^ with Imprisoiinienl ; and in those (lases, as well as where Imprisonment 
onl) is mentioned, no Minimnm of hnprisonmenl is prescribed. 

I procc'-d to noti(‘(' the OH'ences tor which each of’ these ('lasses of Puni.sh- 
ment is selected. 

'I’he re an- onl\- "^Lwo OH’ences subject 1o the Punishment of ('lass 1!). 'rhese 
are, the unlaw lid Possession ol Pap( r nianuliictnred liir Postage ( ’overs and tiir 
Kx(he(|uer Pills. ft must have been bv a chance Oapricc tliat the Minimum 
wa^ attached to these ( hl’ences, dift’ering not at all in Prineijilc from manv 
others liir which (here is no such Limitation. 

I have not. lieen able to find a single ( )irencc punishable in ( 'lass 11^. My Exa- 
mination has been hast v, and therefore J do not ])o&itively assert there is none. 

CMass 5 contains by tiir tlu; greatest IN umber of Offences l()r which there is 
a limited minimum Punishment. They are almost all of’ aggravated Forgeries 
and Offenecs connected with Forgery, t. Common Forgery is punislicd under 
the 21st CJlass, and liable to Imprisonment not exceeding Three Years. 

'Pherc ar(' only Two Olfence.s under Class -1: Assisting alien Encnii(‘S to 
escape out of the Ileahn, and stealing from a Dw elling House with aggravated 
Circumstances. 

There are 'Phrec Olfences under CHass 3 ; — 

Returning fioin '^Pransportation, Rape, and (Jarnal Knowledge of a Clirl under 
Ten ^'ears of’ Age. , 

'Pherv- are INiiie or "Pen Olfences under L'la.-^s 2, -winch is Death : - 

I )est roving Ships of War, <.N:c., Murder, Attempts to murder by Poi.son, &c., 
burning Ship-. -with Danger to Lite, unnatural ( fll’enccs. Burglary with Attempt 
to murder, ,\.rson with Dangei to Lite, Pii‘a(‘\ with .\tt,cm])t to murder, 
showing lidsc Lights with Intent to wreck. 

(dass 1 contains 'Preasons only. 

For most of’ the Olfences under (,'lasscs 1, 2, 3 I think a minimum Punish- 
ment may be adopted without much Risk, as it is very dithcult to conceive the 
( ommission of I liese Crimes without atnjcious (luilt, and ])erhaps the same 
may be said of a lew other ( 'rimes, siu-li as Perversion of Ivviilcnce (Fabrication 
of liilsi- Evideii'-c, in the (.'ode) ; but in no Case in which the greatest Puiiish- 
luent is less than 'Piansportation tor Idle should I be disjiosed to recommend 
any AtteinjU to llx a .Minimum. 

The Commissioners haye fixed a minimum Imjirisonment of Six Months for 
sever;.d Offences, of whieh l.hc highe^f, Punisinnent. is Imprisonment fin Three 
Years. 1 am bound, liowever, t(.) admit, that on a close Lxamination of’ the 
(axh- with reference to this particnlar (i^ueslion, 1 rind a nuu h greater Number 
of ( fffences fin- wliich Ihcre is no Minimum fixed than I believed to be thcCa.se 
-wdicn I wrote my former Minule on it. 

t Signed) .1. E. 1). Betixunk. 


No. !()(;. 

MiNurK by the lion. J. E. D. Bexiiune, dated 2*lth May lH5t). 
ivniiM ’•i.a-, . "Pur: Tendency of some of my Observations on the Language and 
Definitions of the Penal (_'od(‘ has been, I think, mistaken. '^J'he Puree of my 
Ohjeetion to the Attempt at impraetieahle Preeision in tlie Definitions of Assault 
and giievous Hui't, and many others, would he very little weakened if it were 
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drcidcd that \hr Air is not a vSnlistaiio^ within llu' Alcaninu of lh(‘ \c1. fhit 
1 am satisfied that in tljc Sj)int. in wliieli tlit* 1 ><.‘finit ions wiax* eoinjiostd tlu' 
ComniissioiKM's lluanseha s would (hcdarc* that il i int‘!ud(‘d within tlu Defini- 
tion, and would dc'precaite Lawyca’' and .lin*\i‘nrn takiin>, tlial ( 'oui'^c Avliieli 
Sir l'rt‘dia*iek (hinic*, in tlu* Kxerei^c* oi* i 'onnnon Nens(x sni;uests tluit tlu \ 
ought to follow. AI) ^Vrgumeiit Is, that tliey Jna\ \k‘ liustta! not onl\- to tliat 
Extent hut a gieat- deal furtliei* with Advantage. Mr. Low is se<Mns to thini » 
that wlien T propos(‘ tlu* ''IVrin liurglarv'' instead of eta lain t ’asi's <)(‘‘‘ Lurking 
T Ioust!-tri‘spass hy Night" I atni ahout to int,rodiu‘t' a WOrd kn<^nvn otv1\' to 
English Law. But see the Bcaigal K(‘gulat ions. 

1805. xvi. V. Persons accused of Munha*. Bobhc^iw, />///g A//y/, Arson, 
shall ])e eoiinnittecl to close ( 'ustody. 

1817. xvii. vli. Pc'Tsons conxiclctl of‘ Murder in proxuait ion o1 ihihlx rx , 
/) oj* '^l^heft aie liable to a Sent(‘ni*i' of* i)ealh. 

1817. XX. XV. 1. The Darogahs shall i^'port to llu* Magistrate c\i r\ Instanca* 
of* Ihn'i^hfn/ and '^riu^ft. 

IRIS. xii. vii. dludts. wlu'tlua* attcn(h‘d with Ihn'^^ln rjf or otlu‘rwise, and src' 
ii. and marginal Notes to i. ii. 

IS21. hi. In east's of'Murdt'r, (iang B.obbeiy, Ilighwax K(d)ber\‘, Mnrch'r 
ly 'Thugs, (joining, and horgt'rv, as will a^ in (Aas(“s of 
7>f -yg/e;;// and Tlu‘t‘t, tVe- 

Sec aho the nunua*ous BefMcnet's to ( ‘ireuhir Dhaka’s, ( 'oust met i(ais, and 
Beports oftlu^ Ni/anmt Adawlut, given bv Jk*auti)rt. 'Tims tlu* 'Ttain a])pf‘ars 
familiar to tht* Mof'ussil (Jourts in Ikaigal at least ; and ot* course* in tlu* 'Transla- 
tion of these Kegulations and ( )rd<‘rs a. eorrt‘s))oiuline 1i*c‘!mieal 'Tt'iin i^ alr(*ad\ 
fixed and perfe(‘t,l\' wt ll knowm. 

d'lic* (’’hanges whidi I xxidi to make in ti t* (hxlt* arc* not so minu'i'ous in 
Prinei|)l(‘ a* my ('olleagiu's seem fo apprc'hc'iul; but 1 liiul it ditfieult to f \ 
upon any intc'rmc'diate Course bc'tween agrc*i‘ing to pass it rcrhfiltni a^ it stands, 
and endtai vouring, with all the Pains and Care* in m\ Pow ( a , to amtau! it :u’ei)i'ding 
to my Vicwvs of what iiec'ds y\nuai(iin<*nt in it ('\ac*tl>' in the sunu* Mannei* as 
I should proceed with any other Act nndt'r ( lonsidt rat ion Im tlu* ihc‘sidc‘nt in 
('!ouucil. • 

(Signed^ .1. hk 1). JhaiiuNi:. 


No. 1(J7. 

E. J. II \LLiDAx Es(j. to Sir H. M. Elliot K.(Mk 
(Home Departiiiciit, Ei'gislativc*, No. 385.) 

Sir, Eoi*t \\ ilham, 7th June* JS5(). 

I AM dircctc'd to transmit to you, to In* laid hc'foic* the Most Noble the* 
Cjovernor Cicncral, the ac-companyiiig l\Iiuutc*s 1)\ tlic Membca^^ of* Council on 
llu* Siibjc'ct. of* the Penal Code, 

The first ofThesc is by Mr. lk*thunci, dalc'd 2t)th A|)ril,an(l it re lates entiic*lv 
to the Question of striking' out the Illustrations from tlu* (axle*, oi* re taining 
them in it.. Air. Bethuiie proposed to strike* them out, and this xva^ agreed 
to by the Majority of* the Ca)uncil, with tlu* ( )bs(*r\ alaon that tlu*\' oi>ght to 
be, with sc^nu' Expurgations, published in the h'orm ol* an A])[)endix to tJic 
Code, as in that Form they will be* ver\' usc'ful in illustrating and defining tlu* 
Meaning of the Law. 

'The Fifth Aliiiute, by iMr. Betlmne, relates chi(*tly to the Degree* in which 
the Discretion of the Courts should be limited in awarding lkin!si)ment- 
Alr. Bc'tliuiie exjiressed his Opinion thal tlu* Prinei[)le adopted by tlu: Framers 
of* the P(‘iial Code* of geiierallx^ jlefining not onlx the gr(*al(*st l>ut alsd the 
least Punishment which can be given tl)]’ e aedi ( )tf<‘n<‘e is very mischiewouv, 
unlc'ss limited tei some of the* most alre>eioiis (’lasses oi* ( ’rimc‘s. It was e’\c*n 
tuall>' determined that this Cjueastion should be couside*re (I at a. late*i Stage, 
wluai the Chapter of Puuisluuents should come in due* Order bclbre* the 
Council. 

1 have*, See. 

(Migned) Ik J. Hallit>a\, 

Si crctary to the (invernment of India. 
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No. 168. 

Sir IIenky Elliot K.C.B. to F. J. IIalliday Esq. 

(Home Department, No. 88.) 

Sir, Simla, 13th June 1850. 

With reference to the Letter from the Honourable the Pi-esiJent and 
JVIembcrs of the Council of India to the Address of the Most Noble the 
(jovernor General, dated the 10th ultimo. No. 320, I am directed to transmit 
to yon, for Submission to his Honour in Council, the accompanying Copy of 
a Minute recorded by bis Lordship on the Subject of the 'I'hree Draft Acts 
alluded to therein. 

I have, &c. 

(Signed) II. M. Elliot, 

Secretary to the Government of India, 
with the Gov'ernor General. 


Encl<»8uro in No. 1G8. 

Miniate by the JMoat NoVile the (lovERNOU CIeneual of IxniA, dated Simla, 

8t.h J une 1 S.'iO. 

On, ft Ac. Exemption fnm, the , ^ HaV INO IK. Copy of my Minnie of 19tll April I 

.lurisfliftion of tin* Kast India Company’s liavc becu conipcllcti to ]>o.st|)oiie Oiic or J WO iCeiiiarks 
Criminal Courts, and Two othrrs. wlu<?li tlie Miiiutcs of other Mouibeis of Council a|>- 

])car(M| to me to for until .such (^^ipy couJd be tninsinittcd to in(‘ from (yiilcutta. 1 
liavc ivt'cived it tlii.s Day. 

"2. Sir F. Currie dissents from the Pro]>riety of tlic Expression w occurs in 

“ several PaTts of the Coveriior Gem‘rars Minute*, and jicrvades the Papers of those 
“ Avho o]>jH)se the jiassin^ of these Acts, viz., that by making Britisli-linru Subjects 
“ ameimblt‘ to tlie Jurisdn^tion of the Ck)m]ia^iy’s Courts we are drpricl'n<f Hwnb of a 
“ JiUjJit of pi io lb tlfb'l/ Inihi'iiit ithnnfi^ rojofp^df 

Tlie Houourabh* Baroiu't then ]iroeee<ls to show tliat before* tbe (JliarttT Aet of 1833 
British Subjects had no lii^lit to be in India, at all ; tliat they mijj^ht lie deported ; and 
he remarks, “there was imt ])ra,<Jtie4illy much Ri^ht of Exmnjition from Company’s 
“ durisdie.tion hen*. ' He further (pmtes Seetions 81 to 8(1 of tlie Aet of 1833, and 
(joncludes, “ tlie Exem]ition Avhieh British Subjeitls liave enjoytid siiiei* their* Pi*rmissioii 
“ to reside has not been of 7^b//d, but by the Omission of the CoviTument to fuliil the 
“ Re<juirements of tlie Law.” 

3. 1 re^nd Sir F. Chirrie should not have done me the Honour of n ferrin^ to my Minute 
lu^fon* hit con<lemiu*d the Propriety of Expressions which lai attributes to it. ] liejjr to 
say, that in no Passa^^e of my Minute liave 1 stated that Briti.sh-born Subjects have a 
lihfht to Exemption from local Courts or local Law. 

j iia.\'e iiowhtne said, that they liave hitherto aluw/.s enjoyed that Ri^dit. 

!■ (,)u tin* iHuitrary, my Ex{)ressions are carefully limited. In Para^rajih t I stated, 
“ os iJbc LoiC sfooJs British Snljeets throughout the. Provinces are exempted 

“ from the Jurisdiction of tin* Criminal Courts of the Ilononrabh* Comjiany. It is 
“ j»roj>os(*d l>y tlie Draft Act to do away with this Exemjition, ami to enat*t, in jioint of 
“ fact, that British Subjects wlio ha^a* of jtresnii the Vrivilvpe of beiiiji^ amenable /inly 
“ to the ( 'liminal ( \mrts at the Presiileney, ami to the En^^lish Law, shall lie brought 
wiDiin tbe Jurisdiction of the Criminal Courts in thi^ ]frovim*e.s.” In Paragrajih 5 
1 object to de])rive a British Subject “ of his PvtvUrfjv of bcung judgeti by English Law, 
until vvt* can ]>lad* Jiim umler a (Criminal Law eipially good.” In l\i.ragi’a})Ji 9 I 
speak •.if the “ prest*nt Pr! ri/rpr of Britisli Siilijeets ; and in Paragraph 8l refer to 
tie* “ Law of his own Ijand under whi<*J» he* has hitherto lived.” 

Ti. J was dealing praetieally with Faids as th«*y exist. 1 a]>prehend it will not ]>e 
denied that in ])oint of faitt British Subjt*ets do enjoy an Exem]>tion from tbe local 
(himiiiaJ (Jonrt and local (Viminal Law, ami that they have hitiuMto 4*njnyed that 
Privilege. My Minntt* states this, and no more. It. does not assert for Britisli Subjects 
a Pit/fff of Exemption, or allirm that such Bight, lias always existed. J therefore, do 
not admit, that Want, of jh*o])riety in tiic Expressions 1 havt* e,iii]>loyed on wliieli Sir 
h’. ( Uirrie. has animadverteil. 

(). Tin* Honourable Mr. Lowis tliinks that it wouhl be a les-ser Evil to subjee.t British' 
^ Subjeets to the Criminal Courts and Criminal Law as they stand, than to h*.a,ve Mat ters 
a,s tli(*y are until the Criminal (Jode can be emud-eil. The llonourabh* Mr. Bethune agrees 
with our Honourable (kJJcague. 

7. T have already felt it my Duty to <leelare a. different, 0|>inion, and T have submitted 
my Reasons. The C'uurt of Directors also e.ntertain a dificrcut Ojiinion, as ajijiears 1‘roni 
their l)e.s]mteh of 3d April. 

8. In that Desjiateh they refusi* tflicir Assent to Om*. of tlie J)raft Acts, and virtually 
forliid the passing of the other Two until tlieir further Views should be eommunicated 
to the Covernmeiit of India. 1 consider that this was intended to be undtTstood as a 

Suspension 
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SiisponHif)!! of Jill Procoodin^s on tln*so Arts until tlir ]>roinis<*(l C ’oniinmiir.il ion • 

of tiiinr Views wliould ]>o nnnlt‘. ] have llM‘r< fore to snL^L;<‘st that tlir ProcrtMlitiL'N wliidi 
I took tlui liberty of rrc‘A»innM‘ndin<.c on HUli April, ainl whicli tin* Honnur;d.l<' tlu* 
Prosifleiit in C^)nnL‘il lias dom* inr tin* Jlonoin* of adojiiiiiL’*, should ht* altA>;j^('t laa- sns- 
peiidtMl, until tlni Iduasun* of tin; C 'oin-t sliall Ik* known. 

fSi^nied) DALliorsii:. 


No. 169- 

F. J. Halijday Esq. to Sir Menuy Ellioj' K.C-.B. 

(Home Department, Let^islative, No. 4:U.) 

Sir, Juirt William, 2.stli June IHrid. 

I AM directed by the Honourable tlu‘ TVesidiuit in Council to acknowledge 
the Receipt of your Letter, No. S8, of the l.Sth instant, enelosino a Minute h\ 
the Most Noble the (lovernor Cieneral, dated the 8th idem, upon the Subject 
ol’the Draft Act liir abolishing- l*N(an]>tion from tlu' Jiu'isdielion of‘ tlu* liast 
India Company’s Criminal Courts/’ 

2. With reference to the SuofJi'stion contained iu the latter Part of liis laird- 

ship’s Minute, that tlu* Proceedings ^^hieh lu‘ had rc'eommeiuled on tlir of 

April, and which the I^*esid(‘nl in ( !ouueil had adopted, should be- altor-etlier 
suspended until the Pk^asure .of the Honourable the- (kairt of’ Directors Ik- 
known, his Honour in Clouneil desires me- to state, fin* liis Jairdsliip's Jnkirina- 
tion, that the Consideration c^f the* Draft Act aho\c‘ refi rre-d to has bc’c n 
entiredy suspended sinc'c the Date of liis Lordslnp s f irst Minute on the Subject, 
dated 19 fh A]>ril, and that, in aec*onlanc*e with his Lordship’s Dc'sire llierein 
expressed, tlu‘ l.A‘<»'isIative Council has beam sedulously einjiloyc’d during* the 
past '^fwo Mouths in the careful aipl laborious Se-rutinx- and j^evision of* the 
Penal (’ode, in the rcmiodellint** of whicli verx' eonside-rable* lh*o<;'ress has been 
made. 

3. The President, in Council is de sirous of* represenlini;’ to liis l^ordship that 
Uk* Honourable ( Court’s Orders of A])ril have not he re-tolbre* been eonstnual 
either by the Ckiuneil in (’alcmtta, or, ns far as is known, by th(‘ (bivernor 
General, to recpiirc* tlie Suspension of the Ib^xision of* tlie Penal Code, whiedi 
Revision, tliougli it arose out of the* Draft A(‘t above* not iced, is not lu^eessarilx^ 
I'onnected with it. '^Jdie 1 lonourable Court has indeed be(*n infbriiu’d 1)\ a 
Despatch, dated lOtli May, tliat t.lie Council are eiiti^ai»e‘d in the* (Jon^ ideratioii 
of the IVnal Code, and the Reply to that De^spatch, and also the promised 
ICxpression by the (’ourt, of Directors of their VicAvs on the sus]iended Dratt 
Acts, maybe expected before the' Ri'Aision of the Code- can be* fulix’ e-omjilet e*d. 

4. The Preparation, I am desired to add, of* the revised Iknal (’ode has been 
actually ordered by the Honourable (knirt in t heir Desjiateh of 2()th Sept(‘inbe*r 
184H, and the (yompU-tion of the Work Avill the-refbn* not in any way c-onimit. 
the Goxerniiient to any (’ourse ed* Proeeediiii? in regard to the suspended Draft 
Acts. If the Honourable (.’ourt sliould eveiituallx^ apjirove* the jiassing of those 
Acts, or any iModitieation of'lliem, tlu* revised Penal ('ode Avill lie* a ve*rv useful 
and fitting Measure of Imjirovement in the Criminal Law to aee*ompan> the 
new Acts;- but if those* Acts should be* altogether disappr()xa*(l hx' the Honour- 
able Court, the Revision of* tlu* Pe*nal ('ode*, and the* jiassing of a soniill and 
coinpre'hensive* ('riniinal Law tin* India, will not he the less necassarx-, and it 
may be, and in tlu* Judgment of* the Presidciiit in Connei] ought to lie, e*arricd 
into effect, Avlu'thi*!* the suspended Draft Acts eve*r b(‘eome* Laxv or not. 

5. 1 am diree’teel also to submit. ft)r his Lordslii[/s Consideration, tliat the 
Work of revising the* Pe*nal (lode* has l)e(*n so f’ar c*arrie*d toxvaids ( ’omjiletion 
that the Principles on which it shendd re*st have tiir the nuist j^art lie'e'ii deter- 
mined. It is this wdiieh in siiedi Cases e*e)iistit utes the e hiei* Diflic*nlty, and it is 
upon this l*art of tlie Work that tlie Lc'gislative Canmeil has liithe*rt() bi*e n 
engaged. This deiiie, the rest of* the taide, which consists chiefly of* Details, 
wall be conijiarativc'ly easy of Accomplishment, anel the ('ouneil have already 
passed that Part of the Business w hich re*e|uires the greatest I^abour and cause s 
the greatest Dcday. 

6. The President in (Council feels assunal, therc-fbre, that upon this R(*prc- 
sentation the Most Noble tl)e (Governor Gi*ncral wall concur with the President 
in Council in thinking it ('xjiediciit that his Honour should proceed with this 
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JS'oio. .lolwisiin in 
Folio J )i<‘li()iKirN 
fill iolloviio' 
fimtioiiN of “ I Vi\ 

, —“1. I'OtMlhj 
‘\dvjiTitafro. ‘i. lii 
Jiujiity* — Ki^dif n( 
inivcrMvI.’* 


« 

Work to { V)mp1(‘tioii, subject, ns it iu‘C(*ssariIy is, at ev(‘rj StaG;r, to his Lord- 
ship’s Kevision and ( ’orrc'ctioii, and subject even to be finally rejected by his 
Lordshij), if in bis Judgment it slioidcl pr()\'e unsuitable to the Purpose for 
which it is intcnulcd. 

7 . A ^linute lias been recorded by Sir p. ( hirrie, under Date iibth instant, 
of‘ which 1 am directed herewith to transmit a Copy. 

' I have, cS:c. 

( Signed) F. J. IIaujdav, 
Secretary to the (jovcrnnient of India. 


Knclosiue in Nn. I (>9. 

MiNurr: )y tiu* J[oTnmra1)l<* Sir F. Orintii: Part., dated SaMi dime bSnO 

UoMMMioi •-( iorir'i.ir.*- MiimU', 1 UAVL read tlu‘ (governor (leneral's Minute datc'd tSth iiiRianf 
(latcri ^th.ldiic, n>:.o which lias just eoine (n mo. with very o-ri‘a.t lte]L,n‘(*t. 

I e\c(M‘(]iii^ly I hat. his liordsliip Nheiild think that 1 had j'cinai’ked on Kx])r(»s.sinns 

in his Minute (*i’th(‘ Aja.^ re^ardinL;* tlw* Position of tin* Priiisli-born Snl>j(‘(‘ts ortfa* 
<^hi«*en in India Avitlaait. du<‘ (donsiderat ion ot‘ the exact Pnrnorl, of'thos(.‘ Kx|>r(‘ssions. 

] (|not(Ml no part/aailar Sentence of tla^ (lovc'rnor (uauM'al s Minntt*. 1 ^ave wdiat 
M‘(‘nit‘d tn me the alistraet Kxjiression of tla^ Phras('s ami A i'!j;nim'ntN of his Lordshij) in 
th(‘ I'laee, w'he?e this Part ot' t he Snl»jee( w as disc iisscil. altei* earefitllN stndviii;^ th(‘ wdiole 
M iniit e 

I did not ad\e*i, I (oiiless, i.e t-he Idstinetioii which his Lordsliiji in his |ii’i*s(‘nt Minute 
a(>j»ears to ha\e iiitimded bet w (‘t'li ih(‘ W’ords 7b’/ c/7r//r ’ and H 'njhiy j think, ---and I 
sas it most d('fe)-ent-ially and r(‘S|H‘(-trnIly that, in eominon Lane;na.e’e a lb’ivilejL,n* iisnalJy 
eon\eys th(‘ Meaniiej' (»f a Kie’ht.* Lni in a |)iseussioii w heri* the le^al Status of eert-ain 
I'ailies was iimlei t ’onsldia’ation (ami lla* i*j‘i\il(‘m* must !»«* a h’L^il Pri\ilee(‘;, helw’etui 
sneli Piivlle."*e and Kii^lii the l)istinetion is not ibisily ja'rcejitihh'. 

Pmt 1 iiiii .t he peiiiiitted 1(» remark, further, in 1)( fence of the InterjiiH’tat Ion wdiieli 1 
pul on his Loi’dshipV. Ijaiiotiai^e. that. th(‘ Minute (‘(lutains, in addition to the Term 
“ Prixilece of 1 K'ino judsOMi only l)y Fiioiish Law/’ Ihi' followdn;^^ Lxju’t'ssions : — 

in Parai;raj»h S, We ha\<‘ no Pio'lit in th(‘ Le^islati\(‘ (\aim*il /o i/eyo’//v' ///a^ (tJie 
“ Bj-itisli Subject ) 0 / ///e ib<>/rr//m/ of hi otr}, ikitllrr JjUir, w'hieli lias hi‘irloJi>ir hr,m 
“ (unr/idfif sf'cii r(‘</ /o lilni 

AmLa^^iin, tla* Fii-st Part of ParaL,u*aph 1 !2 (dosed with th(‘s«‘ Wordf- : “ami thus British 
“ Subjects 'ii)i(flii hr (iriinnd ■( inlrfinUvhf of llo frli’ioh J vmilvnil oiu/ltl to jjr 

‘ /(//(// from Ihrm wdt.Iioiit tlie Substitub* to whiidi th<‘y ui’(‘ (‘iititli‘d,’' iu vNdiieli tlie 
K\i.stene(‘ of the Uhfhl of the Britisli Suljeet to la’ jud^ual in India ly Briiisli La.w did 
S(-em to UK' to 1 m‘ stabsi in t'X])n‘ss TtTUis. 

I ha\e sta4.(M| t he above iu Self- just ifieat.iou, for I should ^u it'Vi’ exei’edinoly if* f coiiJd 
aeense luy. sedf of ha vinu;* ^’iveu ilio (Jovernor (Fan’ral just tdaiise to thiidv that I laid (‘ither 
iul cut ionall}' inisrepia'sented his Meaning or inisumk’rstood it for W'aut of (‘jireful (\)ii- 
sidonition ami lletU’ction. 

1 hoju' it is m»t the (doveruor (Ji'iierafs l)i‘sire that wu' should suspend our (Jonsidera^ 
t.iou of the Penal <\uU‘, ujmui which our Fourth Member has bestoAved so mmdi inteuse 
Labour, ami Avith wdii(dt, aftia* gr(\*it Toil, av«‘ liav(‘ made considerable Pi-oo-ress. But this 
Part (d’bis Ijoj-dshij) s Miuub^ had 1 letter be i^onsidertsi in (V)imeil Avlaai avc m*xt meet. 

fSi^iKMl) F. (hjiinii; 


No. 1 70- 

Sir Hknry Elliot K.(bB. to F. J. Ualliday Esij. 

(Home* Department, Legislative, No. 101.) 

Sir, Simla, 9tb July 1850. 

I iLWi: iIk’ Honour to acknowledge the lleeeipt of your Letter, No. 385, 
dated 7tl‘ ultimo, transmitting Copic's of MimiU s rc’corded l)y the Members of*- 
Council on the Penal Code which has recently been under their Consideration. 

' 2. The Most Noble tlu’ (ioviumor (leneral conceives that the Despatch 

recently addressed to the (doAua’iior (icneral in Council by the Honourable 
( k.)ui*t of Direc tors respc'ctiug the Tlirec* Draft Acts whic’h were the Cause of 
the IVnal Cod(‘ being takcui into consideration Avas intended to stay all Pro- 
ceedings (enneeted with tlioso Acts until the Honourable Court shall com- 
municate their furtlier IMeasure, as they have intimated their Intention of 
doing. 


3. His 
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3. Ills Lordship therefore regards it as unnceessarv to state* at present his 
Opinions on the Subjeet Matter of the Minutes now before liiiii. 

4- The Despatch of’ the Honourable CJoiirt was written before tliey had 
received Intimation of the Course Avhieli the C lovernnient lias ultiinatelA 
resolved to pursue in reference lo those Acts. it is jiossible tliat on 
learning ‘ those Resolutions tin* Honourable (lourt niay not desire that all 
Proeeedings sliould be stopped. It is not, <‘xpedi(‘Mt, howi vei, that this Point 
shouhl be left in doubt. 

5. The Governor General requests tliat a Lt‘tl<‘r may l)(‘ addressed to the 
Honourable (Jourt, acknowledging their Despatcli lelativi to the '^fliree Draft 
Acts. 

6. Referring to the suliseipient Proceedings of' tin* Cjo\’('rninenl of India, the 
llonourabh* Ck)urt should be re(|uested to convey to tin* (jo\ eminent (‘arl> and 
specific Instructions for its Guidance in the embarrassing Positiein in which the 
suspending Orders of the llonourabh* (Jourt have placed it. 

7. The promised Orders of the Court of’ Directors should lie solicited ; 1st, 
us to wheth(*r all Proeeedings of‘tlu‘ Draft Acts in (|uestion an* to lu* abandont d ; 
2d, as to the Course which is to lie followed il‘ the Drafts are to be ])ro- 
ceded with, especially with reference to the Views slated in the Minutes of the 
Governor General and the Members of the Council regarding tlie Penal 
C^ode. 


1 have, &c. 

(Signed) 11. M. Elliot, 

S(vretai;y to the Government of India, 
with the Governor General. 


Eiirloi^iure ill No. 170. 

Minute by the Most NohIt* the (h>vi:i{NOK (Jkxkral of India, baud 1st *luly ISaO. 

On etMKvi Code, J havi; receiv<*<l the (*oj>i<‘s of recortk'd by lla* MeiubtaH oi* Coiiiicil 

oil the Peiifd Codi* whi<*li lias been inidiT tlieir < Vaisidoi aiioii. 

1 conceive that- ilu* l)es]>a(.eli recently a<ldre.sM‘<{ to tlu‘ (.«ov<‘niov (iiiuaal 'm ( \>nnei! b\ 
the Honourable (\)urt of l)ir(‘etors re‘sp(*{*t ing the TJirei* Diatt Aets wlu«-li were tJa* Caiist' 
of the Penal (Jodt* being taken into <-«nisi<leration Avas inttauh'd to stay all Proeeeqingr> 
connected Avith tJios(* A<^ts until tla' ( ‘oiirt shall eonnmiriieate lurtlier Pleasure, as 

t’luy hav(* intimated tlnnr Tiii.(‘ut ion of doing. 

I therefon* regard it as nriii(*(vssary t,o slate .at |»n‘S(Uit my (Ipinion.s on the Subject 
]Mat,t,(*,r oj’ th«‘ .Minut(‘s now IndoK* uu*. 

!2- I'he l)(‘s()ateh of tin* (V>iirt A\as Avritlon bt'fore they liad laa-eix cd Intimation of the 
(Joiirst* whieli th(' Ch)vt‘rnnuM)t lias ultimately re.soKtal to ]nirsue in relrrmce to those 
Acts. It is ]K)ssiI)le t.hat oji hairning thoso Jvescdiit.ion.s the ( \uirt may not, desin* that alJ 
TV( )(•< *c‘d i ng^> sboii hi be sto[)jM‘d Jt is not e.\ | n*dicnt . how (‘\’er tliat this Point should be 
left in doubt. 

:L I w’ould r<‘(jU(*st that a Lettei- may hr a<Idre.s.M‘d to tlu‘ 11 onfuirabh* ( ’mirf, aehnow 
hedging tbidr l)(\sj)al(*h ndative to tla^ Thrt'e I haft A< ts. 

jleferi’ilig to i,he subse<|uent ProeetMliiig^, ot t lie (io\eniment of India, ila* ( 'oiirt should 
be rt‘fjne.ste(l to (*onAa*y t,o the ( h>\ •‘rnnauit, e.irly and sjieeitir I ns( iiiet mns ibr its ( hiidam**' 
in tin* embarrassing Jhisition in wliieh the .snspeiiding ( h’deis of I he ( ’( mrt ha\ e [jlae(‘d jt 

Sofu'it' the ju-omised ( )idiTS of th<‘('onit, I.st,as towhelher all Proe«‘edings of tlie 
iJraft Aet-s in <jin‘sf,ion a?v to be abamhmed ; :!d, as to lh(*(^ml^s^‘ Avhicdi is i^dlnwt*d 

if the Drafts an* to bi* |)ro(‘eed(‘d wdth, esj>eeially Avit h i tdeTiUU-r to the \dews stated in 
tin* Minutes of tlu^ (Governor (h*m*ral and lli<- iMembeis ol‘ the Council regarding th»‘ 
Penal Codi^ 

fSigne<l) Daijtousie, 


No. 171. 

F. J. Haliadav Esq. to Sir H. M. Elliot K.C.B. 

(Home Department, l,,egislative, No, 472.) 

Sir, h'ort William, 26th July 1850. 

1 AM directed to ael\iK)Avleclge the Receipt of’ your Ivcttt*!*, No 101, dat<‘(l the 
9th instant, Avith (hipy of a Minute recorded by the Most Noldc* thi* Governor 
General under Date tiu* 1st idem, suggesting a Reference to the Hoiiouralile 
(263 ) 1 A 4 (Jourt 
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'Court of Directors for the Purpose of ascertaining the Course that should be 
1. Kor declaring the j.a-w as to the T'riviiege of adopted ill regard to the Three Draft Acts 

For »iM>Ushi«g Kxeiiiption from tiie Jurisdie- iiotcd lu thc jN^argiu, and to statc that beiorc 
Courth***' * proceeding to address the Honourable Court 

;t. For^Triai hy Jury. again ou thc Subjcct thc President in Council 

will await his Lordship’s Jlepjy to my Lctler, No. 431, of the 28th ultimo. 

« I have, &c. 

(Signed) F. J. Halliday, 

Secretary to the Government of India. 


No. 172. 

Sir Henry Ei.mot K.C.B. to F. J. Halliday Esq. 

(Home Department, No. 12(>.) 

Sir, Simla, 29th July 1850. 

I AM directed to transmit to you the enclosed Copy ol* a Minute recorded by 
the Most Noble the Governor General, containing his Lordship’s Sentiments 
on the Subject of Sir Frederick Currie’s Minute on the Penal Code, enclosed in 
your Letter, N(). 431, dated 2Sth June last. 

1 have, cVc. 

(Signed) H. M. Elliot, 
Secretary to the Government of India, 
with the Governor General. 


Enclosurti in No. 172. 

Minute \»y the Most Noble the Ooveknou*Oenkiial of India, 20tli July 1850. 

Ou Eiiuil CoiU- 1. ] HAVE received To-day the Copy of a Minute by Sir Frederick Cinrit* of 
25th June, observing on a Minute of mine of 8th June, in which I adverttMl to forjner 
Expn*s.sions in a. Minute l>y Sir Frederick Currie dated 4th May, on the Subject of the 
PeimJ 

2. I eertainly understood that the Minute of 4th May attrilaited to me tlie Declara- 
tion of an Ojiiriioii that British Subjects in Imlia had always been recognized as exempted 
from the Authority of lf)cal (Courts, and that they not only were ])racticiilly exempt, but 
that they had a to be kept cxemjit from sucli Jurisiliction. I did not hold that 

()])inion, and after rea<lij»^ 2 ^ the ])resent Remarks I still think that my Words did not bear 
th<‘ ( ^)^ls^.ruction upon them. 

Ik However. 1, on iny Part, may inisap])rciiend the Exjax'ssions employed ; and if so I 
re<.^r(‘t that .1 shoidd have <lwclt at all ujam the Subje.ct. 1 am certain that Sir F. I^irric 
will do me lhc‘ Justice to ludLcve that T never for One MoriKUit sup]»osed that he knowingly 
misconstru<*d my Meaiiiiipr ; or that he intend<Ml anythin^j^ else than a fair an<l frank 
Kx])i<'ssion ol’liis own ( Ipiiiions on my <leclare«I V"i<'ws in tlu* 1 )isehar of his Duty, and 
in Ihe pmsuaiUH^ of tliat Oourse f)f friemlly operat ion whieli T have had the ^oo<l 
Fortinio to froju him, and fivan thi* other Mem) >ers of ihfi Council, during iny 

Rt*sidon('(‘ in InJia. 

•)'. Tnlhe Lotl< r from the Secretary to the (i()Vt‘rnment, dated 28th Juno, the Prtjsident 
iu ('ouuril corjv(‘Vs U> me Jiis O]^inion that it is t‘Xpi‘dient thai. tla^ CoJisideration of tlie 
I'efial (Jode should la* proe«*eded within (%mneil to its Com])]etion. 

5. "l^he i)espa((*h oftJie ;M April lelative 1o tlu* I )raft Aets with which the IVuial Code 
))as )>i‘t‘n coniHM-ted rt‘ached me at Simla in Uie Middlt^ of May. I clearly understood tJiai 
i.)esj)aleU to 1>(‘, intended to stay ])enMn])torily ail Proceed iri;j:s r(?LCardin^ iht^ Draft Acts. I 
was so satistit'd olHhis Fact that I ])resunietl tin*. Pr(‘sident in (Jouncil would, ou reecivinu^ 
the iluplirat.e l)(\spatch, j)ut tlu* same Juter]>ri‘tion uj>ou it. Ou learfiiii^ that the Presi- 
di*ut iu (.N)uucil ha<l not so C(mstrued the < )rders of tin* (N)uH, I (tonvayed to liis Honour 
my Vii*vvs lhea*eu]>ou in tin* First Week of June. Subsecpieutly, on reeeivin^ tin* 
prtdiminary Minut.es of t in* Meni))ers of (\>uneil, 1 a^ain (‘X]>reSHeAl luy Vit'.ws ; adding, 
that as I was ]»erha])s mistaken, it would be advisable to recpiest the immediate Ortlers of 
the (*^^ourt upon the Matter. 

G. The Presi<lcnt in (^niiniil is unwiJIiiirr to stay the Proceedings of the Couneil, anti 
<h*sirt‘s to jairsue tin* (,\niHideraXion of tlie Penal Code*. His Honour justly observes, 
that tln^ (_\Mle may be passtsl without the Draft Acts which the Ctairt has stopjied. The 
(A»d(‘ undoulitedly may Ini so jiasscil, but 1 t^oiiceive. that there wtaild be conijmratively 
veiy little Advantag* in doiu^ so, without the ]»assing of the Atits in question siiiiuF 
tant*ously witli it. Put, hovvt*ver that may be, the Conviction ]irodueed in my Mind )>y 
the D(*spat.ch of the t\>urt, a,nd by what I have githered of the Views of the 
Authoii tii*s in Kni^lamk is, that, th(*y int<*nd to stop all J*rocet‘diugs of every Deseription 
on llie Subject until th(‘ir \'iews shall be eon\eye<l to us. It therefore appears iii4‘ 

that 
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that the Council, in the Prosecution of their Consideration of the Code, are assuming 
a groat Labour, wliich will be entirely thrown away if the Court should hereafter take 
the Ctnirso I have anticipated. And as 1 saw, and can now see, no Inconvenience to the*, 
Govornuient, and no Detriment to the public Interests,, in suspending the Consideration 
of the Code until tlie further Orders of the Court shall be received, 1 have suggested that 
Labour, jjoasibly needless, should be avoided, by suspending Consideration aceordingly. 

7. If his Honour should nevertheless be of opinion that it is better for the Council to 
proceed, 1 can of course ofter no Objection. But T trust his Honour will not consi<ler 
me to fail in the Co-operation whicli tlie Council have a llight to expect from me, if i 
postpone sucli Part of the Task as may devolve on me until I learn from the Cv^urt that it 
is not their Intention to stay Proceedings on the Penal (^ode as well as on the Draft Acts. 

I am most willing to undertake any Labour that is necessary or bt;nefieial to tlie State ; 
^ })ut I am naturally unwilling to add to the constant and liarassing ^Business whicJi 
burdens me by going laboriously tlirougli a Criminal Code at a Time when luy own 
Conviction is that it will be stopped. 

1 sincerely hope it will be allowed to procetid ; but till that Hope is aocoin])lishe<l, and 
till my prestmt Convicti(m shall hi\ sliowii by the lleceipt of Orders from the Court to Ijt* 
erroneous, 1 wish to avoid an ajijiarently suj>erfltious Labf)ur, iiu)re especially as not the 
slightest public Disadvantage can, in my humbh^ Judgment, arise from sucli Delay. 

8. There is an Expression, liowcver, employed in the Letter now before me, on whicli 1 
think it my Duty at once to remark. 

In Paragraph 5 it is stated tliat the Work of revising the Penal Code has }>een so far 

carricid towards Completion that tha Prhirlplrfi on v^iich it shoidd rcM have for the 
‘‘ itLOsi part ddennuted. It is this wdiicli in such Cases constitutes the chief 

“ Didlculty, and it is u])on this Part c»f the Work that the Legislative Council lias 
“ hitherto been engaged.” 

I have road these Words with Anxiety, because they a])])ear to mo to imiieate that the 
Legislative Council has re-opened the whole Quesihm of the Penal Code, oonstrueted by 
the Law (/ommission, and apjiroved by the Aiitlioritie^s in England ; and that they have, 
been engaged in the Consideration of the ]*ri ncip/es (jf a Code of Criminal Law. The 
Council lias in point of fact in sueh Case been eithtu* constructing or reconstructing a 
( Criminal Ccxle. * 

1 hope very much I may be in error in so understanding the T^issage I have <|U<»te<l. 
If 1 have nut misinterpreted it, T greatly doubt whether T shall be able to give* t<> the 
Pn.KHHidings of the Legislative C^ouneil the full aiul jirompt (.smcurrenco which it is my 
earnest Desire at all Times to ofler. 

1 have, both in th<‘ Discussions in Council and in my Minute, held the same LaTiguagi\ 
T have luaintafried tlie (Joinjieteney of tlni Council to alter or slightly modify the ]ao- 
poscal Code, so far as T conceive it has ever beeui eonteiofilated that they should do so ; but 
1 have at the sanu* Time ]>r()fessed my Coiivietion (and 1 trust the Council will not takt^ 
it amiss if 1 repeat my Convicition} that the Governor General in Council is not capable 
of performing the Task of constructing a (Criminal (’"ode. But if the Pj*in(dj»les of the 
Code fiiriiish(}d by tlie Law (Joniinission have been now tle]»;ited in Council, and still 
more if the CWle luis in res]ject of its Prinei]>l(\s 1 )eei^* altered in (jonsecpience ol' those 
Debates, I sliall not feel myself justified, without a Reference to the Coiu't, in giving niy 
Assent to a (\>de of (Jrimiual Law pn*pare<l by the Legislative (Junncil wliii-h is oot the 
(JodiS of Criminal Law that the (.%)urt of Dir(M*Jors authorized the Legislative C^mncil to pass. 

U. 1 hojM^ the Event may prove that 1 have attributed to the Words in Paragra[)h (> 
a stronger i^leaning tlian th<*y were inteiuled tei hear. But as the ("ouneil wish to]>r<n;eed 
with the t^ode, T think it right to nvoitl the (Jhance of misleading them by jnssing over 
these Exj)ressions in silence, and frankly to state my own F'eelings on tliis t)(*easion. 

(Signed) Daliiousi r 


No. 173. 

Sir H. M. Eli JOT K.C.B. to F. J. Halliday Esq. 

(Home Department, No. 131.) 

Sir, Camp Juggutporc, 19th April 185 1. 

With reference to the Hth ParagTaph of the Despatcli from the Iloiiourable 
the Court of Directors in the Judicial Department, dated the 5th ultimo. 
No. 4, J am directed to transmit, for the Consideration of the Honourable the 
^President in C^ouncil, the enclosed Copy of a Minute recorded by the Most 
Noble the Governor General of India, under Date the 17th instant, regarding 
the Introduction of the Penal Code ; and to convey the Request of his Lordship 
that his Honour in Council will be pleased to favour him with his Sentiinents 
as early as practicable. t 

(Signed) il. M. Elliot, 

Secretary to the Government of India, 
with the Governor General. 
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Enclosure in Noi, 178. 

Minute by tbo Most Noble the Governor General of India, dated 17th April 1851. 

Penal Code. 1. In the Month of May 1850 the Honourable Court of Directors intimated 
their Ojiitiion that the Draft Act for “aboliahinj? Exemption from the Jurisdiction of the 
“ East India Company’s Crimiunl Courts ” should not be passed until the Court ha<l 
expressetl their deliberate Conclusions rognniiijf' it. 

in a Despatcli <lated 27th November 1850 the Honourable Court adopt the View that. 
l>efore rendering British-born 8ubje<!ts amenable to the Company’s Courts, the Law which 
tho.se Courts are to administer should be defined. 

They approve of the llesolutioii of entering on a Consideration of the Penal Code, and 
they conclude by saying, “ WJion you have completed youi‘ Labours we desire that you 
“ will communicate the Result to us, with such Observations tmd Suggestions as yon 
“ may deem retjui.site, befon; you prf»ceed to cairy your Views practically into operation.” 

In another and more recent Dc.spatch tlic Court again allude to the Penal Code, in 
reference to its proj>osed Introduction into tin; Provinces of the Punjab. 

2. I am under tlie Iinj)rcsHion that considerable Progi'css lias been made in the laborious 
Task of considering the l\!iuil Code by the President and the Members of Council ; and it 
is probable tliat the Wisli expres.sed by the Court to be furnished with the Result of our 
Delibera.tion,s may without Difficulty he fulfilled at an early Period. 

Althougli it is my Intention to return to the Presidency after the ensuing Bains, I feel 
it to be desirable, that wo should attend to the expressed Desire of the Court at once, 
and slioiild communicate to them tlie Views of the Government of India, without any 
Delay that can be avoiiled. 

3. I bold myself prepared accordingly to enter on the Considerntion of the Code, or of 
any Portion of it whicli the Council may li.ave disposed of, and may wish to transmit to 
me, for the Record of my Opinion, so far as 1 may find myself competent to offer one to 
the Court. 

(Signed) Dalhousie. 


No. 174. 


F. J. Halliday Esq. to Sir H. M. Elliot K.C.B. 

(Home Department, Legislative, No. 289-) 

Sir, Fort William, 9th May 1851. 

I AM directed to acknowledge the Receipt of your Letter, No. 131, dated 
the 19th ultimo, forwarding Copy of a Minute recorded by the Most Noble the 
Governor General, in which his Lordship invites the early Consideration by the 
President in Council of the Penal Code, and requests that any Portion of it 
uhich may have been di.sposcd of may be transmitted to him, for his Opinion. 

2. His Honour in Council tiesires me, in reply, to state that the Code is now 
going through the Press, and that a Copy of it will be forwarded for the Con- 
sideration of the Most Noble the Governor General as soon as it is ready. 

I have, &c. 

(Signed) F. J. Halliday, 
Secretary to the Government of India, 
Horae Department. 


No. 175. 


F. J. Halliday Esq. to Sir H. M. Elliot K.C.B. 

(Home Department, Legislative, No. 325.) 

Sir, Fort William, 30th May 1851. 

In continuation of niy Letter No. 289, dated the 9th instant, I am directed 
^y the President in Council to forward, to be laid before the Most Noble the 
governor General, the accompanying Three Copies of a revised Edition of the 
[’enal Code. 


I have, &c. 

(Signed) F. J. Halliday, 
Secretary to the Government of India, 
Home Department. 


No. 176. 
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No. 176. 

The Government of India to the Judges of the Supreme Court, Calcutta. 

(Home Department, Legislative.) 

Honourable Sirs, Council Chamber, .30th May 1851. 

We have the Honour to forward the accompanying Copy of a revised 
Edition of the Penal Code, and shall fool obliged by your favouring us with 
any Observations or Suggestions on its Provisions which may appear to .you 
to be necessary. 

We have, &c. . 

(Signed) J. II. Littler. 

F. CUUTIIE. 

J. Lowis. 

J. E. D, Betiiune. 


No. 177. 

F. J. Halliday Esq. to the Judgr.s of the Sudder Court, Calcutta. 
(Home Department, Legislative, Nos. <1G1 to 4G5.) 

Sir, Council Chamber, 3()th May 18,51. 

I AM directed by the President in Council to forward to you the accompany- 
ing Copy of a I'evised Edition of the Penal Code, and to request that you 
will favour the Government with such Observations or Suggestions on its 
Provisions as may appear to you to be necessary. 

, I have, See. 

(Signed) F. J. Halliday, 

Secretary to the Government of India, 

. Home Department. 


No. 178. 

F. J. Halliday Esq. to .Sir H. M. Elliot K.C.B. 

(Home Department, No. 235.) 

Sir, Simla, lOth July 1851. 

With reference to the Copies of the revised Edition of the Penal Code, 
received with y^our Letter No. .325, dated 3()th May" last, 1 am directed to 
transmit to you, for Submission to the Honourable the President in (Council, 
the accompanying Copy of a Minute recorded by the Governor General, 
containing his Lordship’s Sentiments on the Subject thereof. 

I have, &c. 

(Signed) II. M. Elliot, 
Secretary to the Government of India, 
with the Governor General. 


Enclo.suro in No. 178. 

Minute by the Most Noble the Oovernor General, dated 7th July 1851. 

Penal Code. 1. I HAVE now complete<l the Examination of the Penal Code in tlu' FoVin 
in which it has been transmitted by the Honourable the President in Council. 

^ The Examination and Comparison of it witli the Text of the Penal t*otle prcjiai-ed by, 
the Law Commission have occupied some Time, by I’eiuson of the Interruptions txmsequent 
upon the Necessity of disposing of other public Jiusinoss without Delay. 

2. The present Document bears Evidence of great Labour and of careful CoiLsiileration. 
Its general Arrangement appears to mo to be distinct and clear ; its Exjuessiou at once 
comprehensive and concise ; its Linguage both lucid and simple. 

But the Examination wliieh has led me to remark and to a])preo.iate these excellent 
Qualities in the Code aa it stands has led me also to the Conclusion that it has now be«;otue 
a Penal Code substantially difl’erent from that which was constructed by the Law Com- 
mission, and sanctioned aa fit for Enactment by the Honourable Court of Directors. 
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3. The general Arrangement differs materially from that of the Commission Code. The’ 
Definitions have been almost entirely re-vrorded. In some Instances the Principle enacted 
has been changed, and tedinical Terms have been altered. In short, the Penal Code of 
the Law Commission has in great J^art of its Sul)stance been reconstructed. 

4. The Code thus altered was constructed, as I have before hod Occasion to remark, by 
a CommiHsion specially apjK)inted for the Purpose, and separate from the Legislative 
Council. The Work of their Hands was submitted for the Consideration ancf subjected 
to the Criticism of many Oentlcinen learned in the Law. Thereafter the Code was revised 
and re-revised ; and finally, after Fifteen Years Labour, it was judged fit to bo enacted 
into Law ; and the Court of Directors communicated their Sentiments to that Effect to 
tl;e Governor General in Council. 

Under these Cireumstanees I should have boon mucK embarrassed as to the Course 
of Action I should follow with respect to the present Work, seeing tluit it varies in 
many material Bcspects from the Code of Criminal Law prepoi-eil by the Law Commis- 
sion with such elaborate Cai’e, and sanctioned by so great a Weight of legal Authority. 

The recent Ortlers t)f the Honomable Court, however, relieve me from all Embarrassment, 
by directing that the Result of the Examination of the Code on which they were informed 
last Year that a Legislative Council was engaged should be submitted for their Con- 
sideration. 

6. I have therefore the Honour to roijuest that the President in Council will cause the 
Code to be trunsmitte*! to the Honourable Court, with a Copy of tliis Minute, and with 
any Remarks which his Honour in Council may wish to re.cord. 

7. In submitting the Work of the Legislative Council to the Honourable Court of 
Directors, I take the liberty of expressing respe^itfuUy and tairnestly my Hope that the 
Honourable Court will not permit the Subject of the Penal Code to bo now laid on the 
Shelf, but that they will semi some definite Instructions for the Guidance of the Governor 
General in CouncU in legislating fully and at an early Period for the Establishment of 
some One Code of Criminal Law in the Territories of tlie East India Company. 

8. I will not trouble the Court by repeating the Obsennitions on the present State of 
that Iiaw, if Law it can l>e called, which I rec<.>r<led in a Minute dated 1 9th April 1 S.^O. 
I venture to entertain a sanguine Hope that the Honourable Court will recognize the 
Necessity of terminating the present State of Tfiijigs, and of establisliing in India a Body 
of Criminal Law which shall l>e intelligible to the People who shall be subject to it, and 
worthy of the great Power under whoso Rule they live. 

(Signed) DalhoUSIB. 


No. 179. 

The Government of India to the Judges of the Supreme Court, Calcutta. 

(Home Department, Legislative, No. 623.) 

Honourable Sirs, Council Chamber, 25th July 1851. 

With reference to our Letter of the 3()th May last, we have the Honour 
to request that you will favour us at your earliest Convenience with your Sen- 
timents on the Provisions of the revised Edition of the Penal Code, as we are 
desirous of forwarding the Draft Act, with the Opinions which may be received 
thereon, to the Honourable the Court of Directors, without Delay. 

We have, &c. 

(Signed.) J. H. Littler. 

F. Currie. 

J. Lowis. 

J. E. D. JBethune. 


No. 180. 

F. J. Halliday Esq, to the Judges of the Sudder Court, Calcutta. 

(Home Department, Legislative, No. 6l3.) 

Gentlemen, Council Chamber, 2.5th July 1851. 

With reference to my Letter of the 30th May last, I am directed to 
request that you will favour the Government ns early as possible with your 
Sentiments on the Provisions of the revised Edition of the Penal Code, as it is‘ 
desired to forward the Draft Act, with the Opinions which may be received 
thereon, to the Honourable the Court of Directors, without Delay. 

I have, &c. 

(Signed) F. J. Halliday, 

Secretary to the Government of India, 
Home Department. 


No. 181. 
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No. 181. 

The Judges of the Sudder Court, Calcutta, to Sir J. H. Littler G.C.B. 

Honourable Sir, Sudder Dewanqy Adawlut, Slst July 1861. 

We have the Honour to acknowledge the Receipt of Mr. ^cretary Halliday’s 
Letter, Ncf. 613, under Date the 25th instant, and to state in reply that we 
have no Prospect of haying Time for giving an Opinion at all satisfactory to 
ourselves on the Provisions of the revised Edition of the Penal Code till the ' 
Vacation, which will commence on the 21st September next, shall afford us 
some Relief from the incessant Pressure of current Duties. 

We have, &c. 

(Signed) Abek. ‘Dick. 

R. Barlow. 

J. 11. Colvin. 

J. Dunbar. 

A. Moffatt Mills. 


No. 182. 

TJic Judges of the Supreme Court, Calcutta, to the Government of India. 

Honourable Sirs, Court House, 6th August 18.51. 

We regret that we are not able yet to send you the Observations of any One 
of our Body on the Draft Act on which you have done us the Honour to ask 
our Opinion. It reached us just on the Eve of the Commencement of Term, 
and it was due both to the learned Framers of the Act and to the Importance 
of the Subject to give it a very attentive Consideration, and to compare it with 
the Code and with other Works. The Chief Justice had made some Progress 
with his Observations on it, when he was obliged to lay them aside for a Time, 
first, in consequence of the Pressure of the Business of the Court on him, 
and latterly in consequence of Illness ; but the Vacation is now approaching, 
and he hopes to be able in a short Time to submit to your Consideration his 
Observations on those Enactments of the Act which seem to him objectionable 
in Principle or faulty in the Expression of them. 

We are not able yet to say whether these will serve as an Exposition of the 
Opinions of the Judges, or whether it will be necessary for each Judge to send 
a separate Minute on the Act ; but if the latter Course should be necessary, 
you may be assured that no Time will be lost in forwarding each Document 
to you. 

We have, &c. 

( Signed) Laurence Peel. 

Arthur Buller. 

James W. Colvile. 


No. 183. 

An Act of Offences and Punishments. 

Chapter I. 

This Chapter will contain a Itepcal of existing Criminal Law, and a Specification of the Time 
when this Act comes into operation, &c. 


Chapter H. 

Definitions and Ejrplandtions. 

1. In every Part of this Act the following Words and Expressions arc uspd 
with the Meaning given to each, and with none other, unless where it is other- c 
wise specially provided. 

2. An “ Article ” means such Part of this Act as is distinguished from the 
rest by a Number prefixed to it. 


No. of th 
Ponal C(ic 


The Code uses the Word “ Clause,” corresponding with the Phraseology of Acts of Parliament 
According to the Language of Indian Legislation hitherto, the main Articles are called « Sections ” 
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No. of the ' and the Subdivigions of Sections “ Clauses.” This is a Matter of very little Consequence ; but it 
Penal Code. appears best that in this Act a Clause should not be something different from what it is tlirough* 
out the Begulations. 

It is proposed, in printing the Act. to distinguish by Italics or small Capitals, as Livingstone 
does in his Code, those Expressions wnich are defined. This will operate as a constant Warning 
‘ . to bear in Mind the Definition. > 

38 3. “ Jlerem” rela,tes to something in the same Article** as that in which 

that Word is found : “ herein-hefore** to some foregoing Articley and “ herein- 
after" to some Article following that in which these Words are severallj found. 

6 . 4. “ ^ Man " means a Male Human Being of any Age. 

G 5. A Wortian" means a Female Human Being of any Age. 

34* 6. “ An Animal" means any living Creature, other than a Human Being. 

.5 7. Every Word expressing the Male Kind, except the Words Man'* and 

“ Hoy,” means a Female as well as a Male, unless there is something in the 
Subject Matter or Context inconsistent with such Meaning. 

'Fhe Cod(‘. coiifmcs this Explanation to the “Pronoun ho,” wliich might give rise to grammatical 
Arguratuits, wliclhcr or not sutdi Words as “ Am,” himxelj]*' &e. arc within it. The Words added, 
to avoid possible Tiiconsistoncy, have always been used for tlie Purpose, and it appears safer not to 
omit them. 

• 

25 8. With reference to any Act or Omission, or the Person or Thing in respect 

whereof it is done or left undone, where any Word is employed importing One 
Person only, it shall be taken to mean several Persons as well as One, and also 
Corporate Bodies ; and where any Word is employed importing One Thing 
only, it shall be taken to mean several Things as well as One ; unless in either 
Cak there is anything in the Subject Matter or Context inconsistent with such 
Meaning 

See NoUi to Art. 7. * 

8 9. “ Queen ” and “ Her Majesty" mean the Sovereign for the Time being of 

the United Kingdom of Great Britain and Ireland. 

10. India” tneans the Territories in the possession of the East India 
Company. 

0 • 11. “ d uvernor” mcBXis the I’erson or Persons for the Time being lawfully 

]'o having the supreme executive Authority in the Country, Presidency, or Place 
which is the Subject of the Article in which the Word Governor is used ; or, if 
more than One Place is referred to, such Person or Persons in each respectively. 

12. Properly ’Cleans anything which One or more Persons have a Right to 
use or kee]) exclusively of another or others. Wild Animals in their natural 
unrestrained State are not Property. 

The Word Property is ambiguous, being sometimes used to express Ownership, sometimes for 
the Thin" owned. 

28 13. The Word “ unlawful" is applied to every Breach of the Law and to 

everything for which a Punishment is provided by this or any following Act: 
a Person is said to be “ lawfully bound ** to do whatever it is unlawful lor him 
to leave undone. 

14 14.»An “ Officer*’ means any Person having Authority to perform, and law- 

fully hound to perform any public Duty. 

12 1.5. A ^‘Judicial Officer" means any Judge, Magistrate, Coroner, or other 

Officer having Authority to give or join in giving any Judgment of Law'. 

• 16. A ^^Ministerial Officer” means any Officer other than a Judicial Officer. 

17. An “ Officer of Justice” means any Officer employed in any Proceeding 
for or toward the Hindrance or Discovery of an Offence, or the taking, I'rial, or 
Punishment of an Offender. 

' A Douljt arose under tlie Definition of Judicial Officer first proposed whether or not n Majz'is- 
trate, or I’erson acting with any of the Powers of a Magistrate, while eiiga"ed in Inquiry prepa- 
ratory to the Committal of an tMTendor for Trial, was or was not a Judicial Officer. It was there- 
upon .suggested that it might bo useful to add a Definition of Officers of Justice, some of whom 
would he judicial, some ministerial. This Article is not quite in its right. Place, as it uses 
the Words Offence and Offender, not defined until Arts. 31, 82, but its Connexion with 
Arts. 14, 15, 16 Seems to require its Insertion here. 
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18. A “ Court of Justice'' means any Place in which any Duty of a Judicial 
Officer is lawfully performed, either usually or temporarily, while such Duty is 
in course of Performance there. Any Order given, or other Proceeding taken, 
by or with reference to the Person performing sut'h Duty in a Court of Justice, 
is said to be given or taken by or with reference to the Court. 

19. A Document” means any written or printed, or partly written or partly 
printed Proof of any Fact. 

This difftTs altogether from the Definition of the Code. Tt is thought that the Dt^firiition hero 
given explains more exactly the Tiling which it is meant to define. A jirinU'd (tazette, eontainin^ 
un Advertisoinent necessary for legalizing certain Proceedings, should bo intdnded in it, &c. 

, 20. A “ Valuable Document" means any Document whereby any lawful 

Right is or is purported to be given, taken away, or changed, secured, acknow- 
ledged, or disclaimed. 

The Code uses th(i Words valuable Security. Obviously the Word Document should bo retained, 
now that it is altered ns in Article 19. 

21. A. Token” means every Document, .rmiX also every Seal, Stamp, or 
Mark used to distinguish or authenticate any Document or Property. 

This includes the Property Mark ” of the Code 455. 

22. “ Sterling Coin” means coined Money, issued by Authority of the Queen 
or the Governor of India. 

23. “ Current Coin” means all Sterling Coin, and also coined Money issued 
by Authority of any Foreign Sovereign or State, and used as Money in any Part 
of India. 

24. An Order, Summons, Notice, Warrant, or other Document issued by 
any Officer in discharge of his Ofiicc is said to be “ binding,” when such Officer 
has Authority by Law to issue it. 

In many Clauses of the Codo it is an Offence to disobey Orders when issued by a Person having 
lawful Authority to issue them. This Definition gives Facility for condensing those Clauses. 

25. A “ Year” and “ Month ” are to be reckoned according to the British 
Calendar. 

26. Night means the Time from Sunset to Sunrise. 

27. A “ Carriage” means any Machine or Contrivance on which anything 
can be carried on Land from one Place to another. 

The Word “Carriage,” though strictly having the Meaning given in tins Artich*, is ])Opulurly 
used for those Vehicles only which arc used by the Gentry, and for Guns. A Coacliiaakcr 
distinguishes the “Carriage” from the “Body.” In 57 Geo. III. c. xxix. sec. G5. may be found 
Coach, Cart, Wain, Waggon, Dray, Wheelbarrow, Ilandbarrow, Sledge, Truck, or other Carriage. 
The Code uses “Vehicle” without Definition. It seems to require DclinUion as much as 
Vessel. 

28. A “ Vessel” means at)y floating Machine or Contrivance on which any* 
thing can be carried on Water from one Place to another. 

29. “ -4 Wrong” means any Harm whatever caused to any Person in Mind, 
Bod}’, Property, or Reputation, in breach of any Law or good Custom. 

The Cod(i uses the Word “Injury.” “Wrong” is the Word best known to the English J. aw. 
It is used pnderably by Blackstonc and Hale. The Code speaks of “wrongful Gain” and 
“ wrongful Loss.” The Word should bo changed, either here to “wrong,” or there to “injurious 
Gain,” and “injurious Loss.” 

30. “ Wrongful Gain” means the Gain of any Property to which the Gainer 
is not lawfully entitled. “ Wrongful Loss” means the Loss, through the 
unlawful Act of another Person, of any Property to which the Loser is lawfully 
entitled. “ Wrongful Gain” may be by keeping as well as by getting any 
Property unlaufally. “ Wrongful Loss” may be by lieing prevented from 
getting, us well as fcy being deprived of any such Property. 

This differs from the Code only by introducing into tho Definition of “ wrongful Loss ” the 
Words “by the unlawful Act of another Person;” otherwise, accidental Loss is “wrongful 
Loss.” 

31. '•'An Offence” means whatever is punishable imder this or any following 
Act. 


No. of the 
Penal Cod^ 
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32. ** An Offender^ means a Person who has committed an Offence^ eithet 
by doing that which he is forbidden by Law to do, or by not doing that wWch 
he is ImrfuUy bound to do. 

This Dofinition might not have appeared necessary, but for the Importance of strongly impress- 
ing tlie Principle laid down in Clauses 4 and 24 of tlie Code, and here in Article 38, that although 
the Lniigiuige of the Code is generally applicable in its first Signification to Offences of Commis- 
sion, it extends to Ofibnecs of Omission also. 

33, “ A Culprit means a Person lawfully charged with being an Offender. 

^ “ A Convict'^ means a Person lawfully adjudged to be an Offender, 

These Definitions will be of more Use in the Act of Criminal Procedure than in this Act, but 
they will be conyfenient even h(jre. The Definition of “ Culprit ** corresponds with that given in 
Tomlin’s Law T)ictiouary, and with the Account of the Origin of the Term in the Notes on Black- - 
stone, Yol. IV. Page 408, St<fph. Ed., 1845. 

35. Persons concerned in the Commission of any Act are either Principals or 
Abettors. 

36. Every Person is a Principal, who cither commits the Act himself, or 
causes it to be committed, or who is One of several who jointly so commit 
it or cause it to be committed. 

37. Every Person who, not being a Principal, counsels, contrives, or furthers 
in any way or does anything whereby a Principal is helped or encouraged to 
commit the Act, is said to abet the Act, and is called an Abettor thereof. 

Thi.s Definition is purpostrly confined to what the Code calls “ previous Abetment.” It appears 
inaccurate lo say that any One abets tho Commission of an Oficnce by merely assisting the 
Offender after it is committed. That can have no Effect, bo far as the so-called subsequent Abettor 
is concerned, on the Commission of the Offence. If any one promises beforehand to give Assist- 
ance afterwards, that is Abetment within this Definition. This View of the Matter is taken in the 
Beport of the English Commissioners on Criminal Law. 

# 

38. Every Part of this Act concerning Offenders and the Commission of 
Offences shall be deemed to apply to Offenders who leave undone whut they 
are lawfully bound to do, and to the Offences so committed, as well as to 
Offenders who do what they are forbidden by Law to do, and to the Offences 
so committed ; as also to Offences consisting partly of Acts and partly of 
Omissions, and to the Offenders who commit such Offences. 

39 . Offences arc of Two Kinds : 

First. — Felonies, of which some are Treasons. 

Secondly. — Misdemeanors. 

A Classificiitlon of OfRmoca will bo found most convonient, both here and in tho Code of Proc(‘- 
duro. hVlony is a feudal Term, and meant originally any Offence which occasioned the Forfeiture 
of the Vassal’s Fee. Tho English Commissioners on Criminal Law have proposed a now Definition, 
which is udopU'd here, which makes it merely a Term to classify Offeiict'S by their Punishment. If 
it is not thought desirable to introduce a Word which is new to Indian Lawyers beyond the 
Supreme Courts, tho Word “ Crimes” might be substituted for “Felonies though it is desirable 
to keep ns closely as possible to tho Language of English Law. Blackstono uses “ Oflehees ” 
ns the p(‘tiernl Word, and ‘•Crimes” to include Felonies and indictable Misdemeanors. The 
Freneli Penal Code cla,ssifieB Offences as “ Contraventions,” “ Delits,” et “ Crimes.” 

There appears no Objection to tho Use of the Word “ Felony,” taking care to define it. It is no 
valid Ohjecfioii that capital and transportable Ofifena-.s may not bo in every Case the same in 
Englapd and India. 

40. “ Treasons” are high Offences against the Queerh Sovereignty, such 
a.s are herein-afer described; a Traitor means an Offender who commits 
Treason. 

Ofrenc<‘8 against tlio Queen’s Person and Family are also Treasons. In a Criminal Law for India 
it .seems unnecessary to include them, as has been already obst-rved > by-tlic Law Comrai.ssioncrs. 

In th(' unlikely Contingency of any of tho Koyal Family coming to India, a special Law for the 
Occasion might be passed. 

41. Felonies are which are punishable with Death or Transportation.* 

A “ Felon” means an Offender who commits a Felony. 

42. Misdemeanors are Offences which arc not Felonies. A “ Msdoer” means 
an Offender who commits a Misdemeanor only. 

It will bo useful in the Code of Procedure to have the Word “ Misdoer,” which is more compact 
than “ Misdemeanant,” a Word scarcely used. Misdoer occurs often in the older Statutes. If the 
Word Misdemeanor were not already in use, “ Misdeed ” would be preferable to it. 
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17. Whoever causes any Effect hy Means whereby //e intended lo cause 
i(, or which at tlie Time of em|)loyii)g them la; had Ueason for belicxin^' lo be 
likely cause it, is said to cause* it “ icilftdlt/.^^ 

This is a very iinport:ni( Dclinif ion. Il n^r<‘(*s in tlu‘ Main witli tliat of llic (lorlc and wllli (In* 
A<*t or(irinu‘S and l*uni.sliiiicnts. 'ria* lUdo of Knn-lish Ijiw is, (ijal {‘\il Inlonllons may }>(> //;/! rm/ 
from i‘vil Arts. Tl»<^ ('ummissionris dislike to l<*ase to In(<‘n*nee what may be expiessed by La^^. 
The ih’ineiple is jrood, hut tlie Didieidly is not snnnounted either by them in’ here. 'I'hev include 
ill tlieii’ Notion of’ vohiniarily causing any Etfeet, the ('a.^e in which i\ Man kmnrs that ti»e MtliM*t 
is likely to folloNV^ his Act. l^Iiis J \ in tlie jjreal JMaJoritv of Inslaiiees, iimsi he inleriisl 
from his Acts, iust a.s Ids evil Infvittlun is infened under Kn^lish Law. It is |)j’oj)o.-ed to :diei* ilie 
l^hrase to “ has Ueason to know” in* “ l)clic\e,” Imt there will and alwa}s must lemaiu an 
lnferi*nee to he drawn from tlie overt Aet. 

4 H, Wlioover wilfullij docs anything, willioiit lawl'ul Kxcusc, knowing or 
having Reason to l)elieve that he may thereby do fVron^- to any I'er.^oii, 
or Hmt to any Animal, or Iiindcr the Course of .liistiec, is said to do m> 
tnnlicioiislij. 

'riie Act tlo(*s not oontaiu any I’linislinii-nt lor incif Cniolly to Aniiniit-< (sec, Art. ISO.), hot lli.' 
Dolinitioa of Malic.i’ .should be iinidc to iocliidc siirli OHonccs, in ctis.' it be lliou;.di1 l iyht h. icorii f 
to punish them. 

49. Whoever viaJicinuh/ does aiiytbiiifr for the sake of frnni^ful (iuin 
to himself or any other Person, by teron^fut Loss or Risk o\' irro/mj'iil J.oss to 
another Person, is said to do so “ dishonest/j/" W’hoe\cr does anything 
dishonesth/, without using Violence or etiusing l<’ear to any Person, is s.iitl to do 
so fraud ulenth/. 

^ The Dclinilion of “fraudulently” in the ('od(‘ does not (‘xehide “ Force” and “ Fear,” ant i 
thereby diflerb Irom both the jiopular and leclinieal Meaiiinjrs of the Word as Idther(t) u-c i. 
Pope says. 

If Suoce.s.s a Lover’.s 'I’oil attends. 

Who asks it* Force or Fraud ohiaiued his Ends.” 

In 15 Kej). 7^. we have the Maxim, — 

Quod alias boruiui el jusium esi, si per vim vel Iramlimi pidatur, malum el injiislum e>l Jl 
lielieved that il will he fouml universally in the J.»nw Looks that Fraud” is umhI in eonira- 
dislinetioii lo "‘ Force.” Where a Word is already ii-ed in a leehnieal Sen.st' ililferi'nl iVeiii the 
popular oue, it is ri^lit to clioose, and specifv Ihi* One eiioseii ; hut it a]»pears Moy im:id\ isalde, 
wliere the ])opiilar and teehnical IMoanings of a Word are the same, to pivc it a new Seii'^e. It is 
(2()3. ) 4 (j propo.^ed 


43. A Capital Offence is an Offence punishable with Death. 

44. Hurt means all bodily Pain, Disease, and Infirmity. 

45. A Person or Animal is said to be maimed^ when hurt in any of llie 
following Ways : 

First. — By losing or being permanently deprived of* tlie Use of any Liml), 
Member or Joint, Eye, Ear, or other Organ of Sense. 

Secondly. — By having the Poweri? of any IJmb, Membe r or .Joint, Eye, 
Ear, or other Organ of Sense permanently weakened. 

Thirdly. — By permanent Disfigurement of the Head or Kata*. 

Fourthly. — By having any Bone broken or dislocated. 

Fifthly. — By permanent Sprain or Rupture of any Part o(‘ the Body. 

This is nearly what the Code calls “ ^rrievous Hurt,” with the Omission of the hisl Kind. whi< li 
is Hurt likely to cause- Paiu, &(!., for 'fwoiity Days, Tt is proposed to keep the 'I'ennof “ 

Hurt” to express “ Hurts” of this last Kind, but without alteiii[)tiii'^ to define I hem so sirictly as 
is done in the Code. 

46. “ Grievous Hurt” is Hurt whereby the SuH'erer is during 'J'vventy Days 
in bodily Pain, diseased, or iinahle to follow his Trade or Calling, or any Maim 
or such other Hart as causes not less Suffering than a Maim or such Hart as is 
herein described. 

Idle last l^iirt of this Deliuiliou i.s of eeurse sa^'^iie : hut it is lliiiughl less ohjeci iomihle lo leave 
it so, as a (Question lo bit decided liy llic Loiirt in each (disc, tluiu to jidopi any jiplilieinl Liiiiil of 
Miul whicli is in il.s Naturi'- incapable of strict Delinition, Xhnia sifhfi/Uns itt jtf it rrpntijGfiir, if 
tnlh rrrfthtfh oerfifitditH^rn confnuiUi^ 4 Kep. o. One Man may he laici up willi a sli;»lil S[)raiu for 
'rwenly-om^ Days ; this is “ ^rievous Hurl.” Another is se\erely healen and in daii^^ r ol' lii^ 
Lifi* for Nineteen Days, hut able lo n(> altrond on the 'rweiil ieth ; this would not bi* “ gi ie\ ous 
Hurt” under llii* Definilioii of the C'oclr. Katlim* than lliat, it seems j)rei(*rable to Iuim* no Deliiii- 
tion of grievous Hurt at all, al'ter ])ro\iding natural CMas.ses wliieh can be strielly ileJini'd, 

wliieh are now included in maiming. 'Tlie AiKanliige of tin* Alteration is, that the Ihiiiislimeht 
provided for inflicting grii'vous Hurt may bi* awarded in eviu’y Case ineluded in tlic l)etitjilioii of 
the Code, ami also in oilier indefinable (’ase.s, if the Courl is of o]>inion thal a like Amount of 
Suffering is inflict(‘d ; nor can this operate wit li any Injustice to the ( lU’ender. ho meant at all 
(‘vents to do some Hurt to his Victim. 
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No. of the * l)ropo8e(l to substitutes the Word “ dishonostly,” wbicli hiis never been iiseel in Law otherwise thari 
Penal ("ode. jreiKTully ; and, in its |)(>})ular Use, does not, so inueli its fraudulently, exclude llie Idea of “Force.” 

If a Robber stuns a Man with a Bludgeon, and tlieu takes his Purse, he inny, with more Propriety, 
according to eoiiiinon Language, be said to have got the Money “ dishonestly ” than “ fraudulent ly.” 
If a Thief picks a Pock(*t secretly, eitlier Word is <‘(jiially applicable. 

50. Whoever does ai\y thing, not nialicioiixlij, but through Wattt of rpasonable 
C!are, eitiier in undertaking or doing an_> thing without sufficient Skill, Know- 

' ledge, or Ability, or without due C’are in asebrtaining its Nature and probable 
Consequenees, or without due Care to hinder Harnt, is said to do it “ heed/esxlj/.’* 
If the probable Consequence of ht's doing anything lifrc/Jessli/” may be the 
Loss oi' Human Life, //<; is said to do it “ recU/asslt/." 

J’liesf* Delinitions arc new. liy refcnuicft to Chapter Xlll, of the Code, and other Places, it 
will he seen that they will save luueh K(‘p(*tition. 

51. Whenever any ffW/zg is done not vifth'ciouxfi/" nor heedlessli/,'' it 

is said to haj){)en “ nccidtmfttllj/" or lu/ Mixchauw. 

0.1 52. A Statement is said U) be inadt; “ snlemnh/," and u Person is said to be 

“ hmtnd solriiiii/i/'’ to make a Statement, 

Firsf . — When it is made on Oath before any Person having by Law 
Authority to take that Statement on Oath : 

Srrond/t/.—Whou it is made ht>f(>re such a Person after a Declaration 
which is by J.aw allow'od to be taken instead of an Oath; 

'r/iirdli/. When it is made after a Warning to speak the Truth, given 
by a Person having Authority by Law to give such Warning, and to 
take the Statement made after such Warning. 

'I'lic Laiigii.’igt* <»f lli(* Ctidc is “ made under u Sanction whicli i.s tantauunint to an Oath,” and 
doc'i not include Statements iuu<le on Oath. • 

;t() 55. Whoever, being of the Age of ilVclve Years or more, and of .sound 

gl Mind, and having full Cndcrstanding of the Matter on which hix t'onsent is 

soiiglit, ami witliout being put in I'Var of directly or indirectly, 

gives (.'onsent to any Person, is said to "• t-itnxml or to give free 

'('oNsenf." 

There are 'I'w’o Definitions in the Code; Oiu' of “ fn‘(* Constant, ” the t/tlier of “ intdligcnt 
('onsent.” d’hey are hen* united, and “ free Cons<*nt ' is mad(‘ to m(*an what the Code means by 
*• free intcllig(‘nt tVins<*nt.'’ Tin* Definition of free Consent ” ^^]lich is not “intelligent” seems 
not t<» he wantctl. 

:t<) 54. Nothing which is within the Definition of an O^cftcc shall Ik‘ taken not to 

be an Ojf'enee, because it is luit within the Title of the Chapter containing that 
Definition. 


Chaptkk hi. 

(jeiievdl Prineijtlex. 

Tlif (_'lia])tor on j^unishments follows nt*xt in the Code. It has b(‘en thought that the general 
Maxiui,'^ of this ('Inipter ought imniediately to follow the Delinitions, 

55. Kvery Artivlr of this Act is to bt; understood to be sulyect to the 
Principles and Exceptions of this Chapter, whether or not any such Principle or 
h]xcep,Don is repeated in such Article, 

Division 1. 

General Exceptions. 

6G. No Iverson is excused for any Offence^ by reason of* Ignorance of’ tlu‘ 
Law. 

See Note to Article fil. 

57* No Person is excused for the wilful Commission of any Offence^ by reason 
.o(’ any Motive alleged on kis Behalf. 

5B. No Person is excused, for any Offence^ by reason of acting under Influence 
or Coercion. 

'I'liese '1 wo Articles are implied in the (*ode, and suppf»rt(*d by strong UeaHons in its Note B. 
It set'UiH advisable to express them, and not ic*av(‘ them to he inferred from the Absence of any 
e<intrary Knactrnent ; especially considering how miieh the lattt r dillers from the PrincipleB of the 
lOnglisli Common Law recognized in the Supreme C-ourts, in which this Act will hereafter be in 
force. 

59. Nothing 
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69* Nothing is an Offence which is done by a Person who is hurfuHtj hoimd* 
to do it. 

60. Nothing is an Offence which is done })y a Judicial Officer, in the 
Exercise to the best of his Judgment, in good Faith, of any Power given lo 
him by Liaw. ' 

61. No Person is liable to any Punishment for any Offence which he commits,, 
believing in good Faith, through Ignorance or Mistake of Fact, distinguishable 
from Ignorance or Mistake of Law, that he is in the Exe rcise of* any P()wci 
given to him by Taiw. 

The Codi*, in tho <‘nrr(\s}>oiuliiifr Clans** GS, proUM*ts Iroiii Punislimmi sin^y f )ai< (*r who, IWnn 
Ignorance or Mistak**, (‘ilh<*r of Law or of Fact, exceeds his law l'nl Powers. Tlu* R<‘porfers on 
the ('od<* thought that so great a l)<*pHrtuiv iV«»in On<‘ of the most generally received Piiueiplos 
of Law could not liavc heen intended and pr4>posed without any Comment or Exjdamilion. They 
recommended the liUroduelion of Words siiuihir to those now in this ArtieJe, in aeeordam e with thr 
wtdl-known Maxim, Iguonnit'iu juris nruiiiieiu exvusut ; iguontutia farti rxcusaf. Hut Mr. Mie lred, 
one of the. Authors of tin* C(«h‘, in tlie Notes on this Report sent hy him to the llonourahle Cnuri. 
(‘Xplains that the Intention of tin* Framers of the C(»de was wluit tlie Rf*]M>rters thought it could 
not hav(‘ h<*t*n ; and argues on hehalt <it tin* (duus** in* its origimil h'orm, distingiiisliing *“■ l)etwecii 

doing a Thing merely in Ignoranee. of its being forbidden hy La w, and doing a Thing in con.^e- 
“ cpnnice. of an honest and sincere Ihdief that to leave it undone w ould he l)isohedi(‘nee to the 

Law.*' There is much l^'orc,** in Mr. Mach-od's Arguiia nt, and in favour of tin* Doctrine that 
an Officer acting under sucJi Relief ought nut to be punished as a C riminal, though acting illegally : 
blit it has not appeared advi^alde* to iiilrt»duo<* so mw a IViiieiplr without furtlar Consi^hi ;jtioii. 
Tlie CUausi* in its original Form has th<*refore been coiiliiiod to .Judicial Officers, (!orr<\spomliiig to 
the present Law of England. 

62. No Person is liaMe to any l*nnishinent, as for an Asstndt or nu-oni>f)il 
Hrsfrnint., or for causing; Hurl, not In'inj*- a Maim or tirit’naus i/urf, who srivi-s 
reasonable aiV-i moderate Chastisement to ///.v Child, Apprentice, Ward, or 
Pui)il. 

Sec Aot XrX. 1850, S«'c. 14. Assaiilts^l^l wrongful liowtruiiKs iirc <ltliin<l in (.'liupUi- X \'. 
Diy. r. 

63. No Child under Seven Years of A^re is liable to any Ihmishment under 
this or any following Aet ibr any Off'r m-. 

The Form of (Ids and otlu*!* similar Articles has Ihhui adyisahly (*lianged, in order tt) obviate the 
Necessity for bm*li Clauses as and lOU of the C'oih*. 

64. No Child under Twelve Years of Age is liable to any Punishment 
under this or any tbllowing Act t<)r any Oft-na', unless it he proved that hv 
had Understanding, at the Time of committing it, to know that he was com- 
mitting an Offence. 

65. No Person is liable to any Punishment for any Offence who, at the ’^I'inu' 
of committing it, did not know, and, liy reason of Unsoundness of Mind, othci- 
than that temporarily caused hy Intoxication, Coidd m)t know, that he was 
committing an Offence. 

See Act. IV. 1 8 19. 

66. No Person is excused for any Offence, by reason of temporary unsound- 
ness of Mind caused by Intf)xication. 

The Code, aiul also Act IV. 1S I9, exempt Fci.mmis who commit ('rimes in :i State «)i‘ 1 ntox icat inn 
not wilfully caused by themselv(*s. It is Ixdieved that the genuine C'ases in wliieh this Defenee 
could be aet up ar<; of exceedingly rare (Jccurrence ; and it seems practically }>ett<T to I^ave tlu iu, 
wheat they occur, to tin* Intervention of the Executive ( Joveriimeiil. 

67- Except in the Case of '/'rea.'ion, the Husband or Wifi-, Urol her or Sister, 
Father or Mother, Son or Daughter, or any of the Ancestors or Posterity t)l’ 
any Offender, or of any Person who is ordered to be taken into Cusfod\% or 
who ha.« escaped from lawful Custody, is not liable to he jmnislied Cn- 
harbotiring such Offender or Person, or for not giving Information of the (Com- 
mission of a Felnm/ hy such Offender, or tbr not h('l|)ing to take such Offend> r 
or Person into Custody. 

This Exeojit ion is ri*peated in C'lansis 107, 121, 177, 17H, 20G f»r the (’ode*; it se(‘ms h(it<#i- 
thereffU'o, to plae** it as a gem*ral l^rinciplt htua* 

6s. Nothing is an Offence which is Harm not meant lo eiln^(' Death, and 
which is done in good Faith f(>r the lawful Benefit of the Person Jiaina'd, and 
with the /ree (k>nst”nf either of the Person harmed, or. if the Person liarined 
be under 'twelve Years of .Age, or of unsound Mind, with the f'ree ('tni.'ienf ot 
his lawful Guardian. 

(263.) 
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No. o h« f)(). Nothing is an Offence which is Harm not meant to cause Death, and 
‘ whicli is (lone in good h\ith for the lawful Benefit of the Pefson harmed, 

in any iMuergency in wliich tlu' /)•(;« Consent mentioned in Article 68 cannot be 
sought or given. 

7'f 70. Nothing is an Offence which, although within the Letter of ihc Law, 

vis too slight and trivial to be within the Evil for Hindrance or llemcdy whereof 
the I^aw i.s made. 

Tliii Artic.lt*, whictli aiiswors tiu) old Maxims, Dc rniuhnis non curat IvXy Apiers juris non sunt 
Jtf/'/, is lo till of Iho same Kind as tlial ))ron"hi nj^ainst Clause 73 of the Code, in 

thai it contains no real Ihdinilion of the Ads (‘Xcopied. d’his inherent Defect can be supjdied only 
ill th(‘ Ael of ( riminal .Procedure, by whicli Judges mid Magistrates may bo warranted to exercise 
llieir own Discretion in refusing to tak«^ eognizanet* of th<‘se extreme (‘uses, and in instructing 
tn<‘ir ministerial Ollicers of fJu.slice accordingly. 

Division 2. 

Crhninal A^cncii. 

Many of the y\rtieles ot‘ tliis Divi'^ioii are. otherwise provided for in Cliaptcr TV. of the Code, 
“ On AlK‘tni(Mit hut the AiTangtniumi, and in some Degree tint iVineiples, are diflereut, 

y 71. Wlicre an Offence is coinmiltcd hy several Acts, every Person who, 

either alone or with any otln'r Person, is a Principal coneernod in any such Act, 
in order to further the Commiwion of the Offence, eomniitvS the Offence. 

72. If I'wo or more I’ersons join in a common Design, being the Commis.sion 
of an Offence, and are Principals concerned in endeavouring to commit it, all 
iire deemed io alni any Act done by any One or more of them jn furtherance 
of the Offence. 

See Act of Crimes and Pun isl mien t.^, Page 7, Arf. iJ. 

8H to 97 M’lioever abets an Offence is liable, in default of any special Provision to 

tli(' contrary, to the same Punishment, if the Offence is committed, as if he 
had committed the Offence ; and, if tlie Offence is not committed, to tlie same 
Punishment, if any, to which he would he liable tor an Attempt to commit the 
Offence ; and, in default of any .special Provision to llu’ contrary, every Penal 
Provision of this Act is to Ik> understood to a]»[)ly to Abettors as w’cll as to 
principal Offemlers, whether or not they are expressly mentioned, as fully as if 
eveiy such I’rovision apjilied by express Words to Abeffors. 

St'c Ael <>r Crimes and Puiiishnients, Page 7, Art. 13. 

71. A Person is deemed to commit or abet an Offence, although the Manner 
of the Commission of it is not the same as that by which he meant to commit 
or abet it; or although, by Mistake or Mi.se/iance, the Wron^ constituting the 
Offence happens to any Person, otlier than the Person to whom he meant that 
it should happen. , 

St'c At*l f)f ( 'riiiie.s Miid Pniiislnneni', Page 7. Ait. 

7.'». If any IFronp; is ina/ieioas/p caused, which is not nu;ant to happen to 
One Person rather than another, the Offence is tln^ same as if the Offender 
ad nieant the JVrong to happen to the Person lo wdiom it does happen. 

7(). A Person is deemed to commit or abet any Offence, which is caused by, 
ami is a probable (.'onsetpienee of the Commission, or endeavour at the Commis- 
sion of an Offence which he meant to commit or abet. 

.77. M’hoever, meaning to (•()mmit an Offence, commits instead thereof 
another Offence, ])unisha1)le not less severely, which he did not mean to commit, 
and which is not a probable Constapumee of endeavouring to commit the 
Offence, which he meant to commit, is liable to be punished, us he hud 
(iommilted the Offence which he meant to commit. 

See Till ol* ( '(iiuiiii^.'.ioiK'r.s on ('riiiiinal Law, I^igcs l?(j— -9. 

7s. Who( ver, meaning to commit an Offence, commits instead thereof 
another Offence, panishal)lc less smcrcly, which he did not mean to commit, 
is liable to be punished as if he meant to commit the Offence which he did 
commit. 

79* Whoever, 
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'^ 79 - Whoever, in the wilful Commission of an Offence, commits also another* 
Offence which he did not mean to commit, is liable to be punished lor each 
Offence, as if he had not committed the other. 

Tlic Code, Clnuso 58, ])rovi(Ic>i that Punishments shall not be cumulative, unless otherwise pro- 
vided. This I’rovision is not adopted. Hut sec Articles 11 1, 115. 

80 Wlicrc an does what /«? meant to do, but /t/.t Act, by reason 

of his Ignorance or Mistake of Fact, distinguishable from Ignorance oi ’ 
Mistake of I.aw, is a different Offence from that which he meant to commit, hr 
is liable to be punished, tis if he had conniutted the Offenr.e which he metlnt to 
commit. 

k 

81 . No Person is deemed to nhet i\\\ who, with the Knowledge of 

the principal Offender, abandons his Purpose before the Commission of it, 
and uses his utmost Endeavour to hinder the Commission of it. 

8(‘(* Act of (Crimea and Punislmi(‘nt.s, Pago 7, Art. 11. 

82 . No Person shall be punished for ahe//iug any Offence, M'ho has noi. 
aheiled it othemise than by Consent or Corunsel, iiniess an Attempt is mad(' 
to commit the Offence. 

83 . Whenever any Person is justified or excused for any Act, every Person 
helping him. in good Faith, in furtherance of that Act, is also justified or 
excused. 

Division 3. 


The Right of Defence. 

84 . Every Person has a Right, w^j^ere he cannot be sufficiently defended by 74 

the Officers of Justice, to defend hirhself, and any other Person, from any 7.5 

Felony or Assault, or from wrong ful Loss, or from any Endeavour to commit, 
a Felony or As.suulf, or to cause wrongful Loss, except as herein-after 
provided. 

8 . 5 . The Right of Defence begins as soon as the Danger begins, and lasts as 78 

long as tlie Danger lasts. 8 1 


H(). Tlie Right of Defence allows the wilful causing of Death to the 71; 

Offender, if there is reasonable Ground to think it necessary for hindering th(‘ 71^ 

Commission of a Capital Offence, unless in the tiase of a Penson (K'lending 
himself from an Assault, or an Endeavour to commit an .i.v.wM// whicli he 
sought or provoked. 

This appears to lx* tlu* most satisfactory Limitation, coiiplod with a MihsccpuMit l*i’t»\ that, 

if Dcatli is causctl in Sidf-ilclciicc, where it i^ not strictly justitiuble, it shall he punished only as 
extenuated JMan.slau^hter. The (^)ii<*stion is a very ditlieult one. 

By Bef;iila(ion XX. 1817 (Bengal), IVrsoiis wlio .<lay Murdt n'r.^, Ivohlu r.s, or Thieves in thrir 
own Delimee, or in Defence of their property, are not to lie pro(M*e(h*d aj^ainst. The Law of th(‘. 

SupiTiiie C'CHirt.s is in 9 ( Jeo. 4. (\ 74. S. .^8. 

“No I’linishment shall be incurred by any Person wlio shall kill another in his own D(‘ft‘ner, or 

in an if Manner without Felon ff^ 

See the Notes to Arts. 30 to 62, 4th lleporl of Com ini. s.m oners on Criminal l.avvs. 

The Code in Clau.ses 7G and 79 extemls the Uight of ean^ng Doatli in Scif-dt'fence to all h't ar 
of grievous Hurt, tic., and in certain great CViiiies against Property, but punishes Deiuli in 

Self-Dcftmee when not jiistitied with Ponrteeii Years Inipri.sonnKUit. 

87 . In every other Case the Right of Defence allows {\\c wilful causing of 77 

any Harm but Death to the Offender, which there is reasonal)lc CJround to ,m) 

think necessary for hindering the C'onimission of the Offence. 

• 

88. A Person has no Right of Defence wdiilc committing or endeavouring 
^to commit a Felony. 

89 . "^I'hc Right of Defence, in no Case, excuses more Harm than there i‘ 7.-, 

reasonable Ground to think necessary for the Purpose of Defence. 

90. There is no Right of Defence against any Act of an Offieer, for which y,'> 

he is not punishable. 

91. 'Fhere is no Right of Defence against any x\ct of an Officer, wliieli 
he performs, or makes .Show of perflirining or endeavouring to pcrl()rm, in the 
Discharge of his public Duty, and which he performs, or endeavours to nerfiirm, 
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No. of the with the Forms required by Law for .sueh an Act, when performed in the 
Penal Code. | )ischarge of his public Duty. 

HI- 92. No Person shall be punished for anything which he does in the lawful 

Use of the Right of Defence. 

84- 9.3. No Person shall l)c punished for any OJ'enve which he commits, believ- 

ing in good Faith, through Ignorance or Mistake of Fact, distinguishable 
from Ignorance or Mistake of Law, that he is in the lawful Use of the Right 
. of Defence. * 

83 94. No Person shall be punished for causing any Harm to any other Person 

than the Person against whom he is using the Right of Defence, where that ' 
Harm is not greater than he is entitled to cause to the Person against whom 
he is using the Right of Defence, if /te could not fully use that Right, without 
Danger of causing the like Harm to such other Person. 

'rh(‘ (.'Oflc lulopls tliirt Priiici])le only wlipre Riglit of’ Dct'uncc extends to causing Death, 

Chaptek IV. 

Punishments, 

95. The Punishments to which Offenders are liable under this Act are, — 

First. — ^Death ; which is by hanging the Convict by the Neck until he 

is dead. 

Secondli/. — 'Pransjrortation ; which is personal Restraint, out of India 
in some Place sanctioned from Time to Time by Law ; and may be 
for I.,ife or for any Term of Years. 

St‘(.‘ NoU' D) Art, 97. 

'J'hirdli/. — Banishment; which is out India, and is always for Life. 

F'oarfhlj/.— Imprisonment; which may be for Life, or lor any Term of 
Years, or otherwise, and is of Three Kinds : 

1. Solitary. 

2. Severe. 

3. Sim])l(‘. 

FifthI//. — Forf(‘iturc; which is of all Property of the Offaider, and is 
of Two Kinds: 

1 . Absolute. 

2. For Life. 

'riu* only OrtVneos to vvliicli tho Punishment ot‘ Forlhiturr is annexed in this Act are 
Rebellion, raising an armed Form' to overcome the (Government, and riotous Meetings at which 
Felonies are conimitt-od, abetted by Proprictor.s of Land. 

Si.rthlif. — Fine. 

Seventhly . — Whipping ; to which Females are not liable. » 

96. Eacli of these Punishments is deemed more severe than any one men- 
tioned alter it; and, of 'Pwo Offences, that one is deemed the greater which 
renders the Offender liable to the more severe Punishment. 

43 O?." Ih ery Sentence of Transportation, otherwise than for Life, carries with 

.\4 it a Sentence of Hanishmeut for Life, to begin at the I'lnd of the Term of 

45 9'ransportation. 

Il is thought expedient Ihut »i Native of Lidia, if transjxirted, nhould not be allow(3d to return to 
tliis ('t)untrv ; hence all Sentences of Transjiortutioii in tlu*, ('oinpnny’s Courts are now for Lil’t*. Jiy 
, adopting this Artich*, Transportation for Terms of Years may be awarded without inlVinging 
Ihis^ IVinciplt* ; and it is desirable, not to lose this Modification of Punishment. 

9-S. No Person, whose Father or Mother, tJrandfather or Orandinother wu.s 
not. of Asiatic Pace, is liable to Imprisonment in India for more than Five 
Years, unless he is a Convict, who has returned unlawfully from Transportation 
or Imprisonment. 

99- No Person, whose Father and Mother, Grandfather and Grandmother 
were all of Asiatic Race, is liahle to he trausj)orkil for any Term less than 
’’Jen Years; but this Restriction shall not be deemed in any Case to change 
the Character of an Offence from a Felony to a Misdemeanor. 

Triiiisportution to a Native is said to be more* dreadful than Death. A European would 
probaldy think it a less severe Punishment than one of Imprisonment in tliis Country for the 

same 
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Term. Imprinonment may therefore bo probably awarded to a Native Conviel wIkoi tlo* 
more Hjipropriate PiiuinliiiKait of a Kuropeaii tor tlie f*iime fHfeiiee would be Traiinportation. 

Care Iirk been taken to annex 'fransportation, as an alternative PunishiuenC to every Ofleiice 
which may be punished by liiiprisonnHuit for more than Five Years. I'ln* practical Ftf(*ct of' 
Arts. 98 and 99 th<‘refor(»- is that a Etiropean will b(* lrtlns])orted for i very Felony for whi(.h 
Five V(‘ars Iinprisonnimit is not thoujrlit Punishment enough; and that an Avsiatie is not liabl(‘ to 
Transportation exee])t for the most heinous (‘lasses of Ofl'eiices. The K(iStrietion of tht*st‘ 
Privih‘{»es to the Uliird Generation is of course arbitrary ; il will be necessary in the Code ol‘ 
Procedure to define bow they arc^ to be claimed and decided. No Delinition oi‘ “ ,Kac(‘ ” has been 
attempted, 'fhe Code ns(‘s tin* 'IVrin “ lilood,** ami defines “ a Person of' Asiatic Blood’' be 

one whose FatJier or Grandlatlier, Mother or Crrandmother, was of Asiatic Birth, and, us 
far as can b(^ disco v(*red, of i>ure Asiatic Extraction.” 'Flus affords v<‘ry litth* Help.* See 
Clauses d2, 43, and 44 of tlm Cod(*. » 

100. Where an Offender is liable to Death, he is also liable to ’'I’raiisportation 
or Imprisoinnent for Life. 

101. Where an Offender, not having conunitted a Capital Offe/uee, is liable 
to T'raiisportation or Imprisonment for Life, he is also liable, subjeet to the 
Restrictions of Articles {)8 and 99, to Transportation or Imprisonment for any 
'I'erm not less than Seven Years which the Court before which //e is eonvieted 
in its Discretion awards, unlofs it is otherwise specially provided. 

4'he (‘ode in a idjreat many Instance's sp(*cities the smallest as wtdl as th(‘ greatrsl Punislmieni 
which the Court can award. It is belif^aal tliat thirt ,Ke.strieih»ii would be iiiisehievoiis in all bui 
tint highest (‘lasses of Ofleiicf'w. 

102. When an is liable to 'rransportation or Imprisomnenl tor any 

specified Term, but not fin’ Life, he is also liable, subjeet to the lleslrietions ol' 
Articles 98 and 99, to 'IVansportation or Imprisonment lor any shorter Time 
whieh the Court before whieh he is eonvieted in its Diseretion awards, iiides-' 
it is otherwise specially provided. 

lo:l. When an Offender is liabK.^^o Imprisonment, and the Kind is not 
specified by Law, he is liable to Iniprisimnient ol‘ any Kind, or to Imprison- 
ment partly of one Kind and partly of another Kind, as the ('ourt in its Dis- 
eretion awards. All Imprisonment is with or without Hard Labour, as the 
C(>urf awards, 

104. When a Roy undci' 'I'welve Years of .\ge is liable to InuniMiiiment, 
llie CoKil before whieh he is eouvieled may in its Discretion, instead of sen- 
teneiiig him to Imprisonmeiit, ord(‘r him to he Once, "JVice, or 'riinee pri- 
vately whipped, and to 1)0 imprisoned or otherwise ke])l in safe Custody between 
the ^Vhippings, il'tiiore than ( )ne is awarded. 

10'). W hen an Oj/'endcr \> Vnihlc to absolute Forfeiture he is jdso. liable to 
Forfeilure for Life, and also to Forfeiture of Part only of his Properti/ iis the 
(htur! in its Diseretion awards. 

10(). A Sentonee of I’orfeiture tlisahles file ( Vzzzj’/V/ liom gaining or holding 
i\ny» Properl 1 / otherwise llniu b)r Rehoof of the (lovernment ; hut, wlit'ii the 
Forfeiture is for Life only, a. Right to Properh/ afh“r the l>eath of the ( o'lricf 
nuiy be deliver! through him. 

10/. I'be mifbrfeited Property of every J’erson senteiiceil to 'rransportation 
or Banishment, or to a Senteiiec of DeatJi, afterwards eoimnuted for Tnyjsport- 
ation, shall deseend iind he di.strihuted, after Satisfiietion of any Fine to the 
Pavment of whieh he has been sentencral, as if /«• had died at the 'J’iuie of tin- 
Sentence. 

Artielt's lOb, 107 be.loiig j»erlin|i 8 rather to the Law ef Property than (o ihi- Act. 

108. When an Offender is liable to a limited Fine, he is also liable to any 
less Fine whieh the Court in its Discretion awards, unless it is otherwise specially 
provided. W here the P'ine is not liniited by the Act it lUjiy he such as th ■ 
Court awards. 

109 . Every Seiiteuee of Fine eairies with it, unless the Court otherwise’ 
orders, a Sentence of simple Imprisomnenl until the Fine is paid, to begin after 
the Execution of' any other Sentence awarded against the Conrict 

The (‘odf’ awards fixed ‘Ferins of imprisonment in default of Payment of Fin(‘ There seeiiLs to 
be no R(‘ason why a (Convict, iinprisoiK'd for Nonpayment of a Fine, nliould he released on easier 
Terms than a Oehtor impriHoned on a C^ivil Liability. See Art. 111. 
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1 10. When a Fine is imposed upon a Child under the Age of Twelve Ycarsj 
tlie Parent or Guardian is liable to the Payment of it ; and Payment thereof 
may he enforced, as if the Parent or Guardian had been sentenced to Payment 
of t he Fine. 

'riii.s Artii K* in (juito new, as is also Article 117. By Artich* 64 a C’ldld under 12 Wars of Age 
caniiol be lined unlcHS it 1ms Understanding enough to know that it is comm it ting an Oflincc. In 
^ that Case it s(*ein» not unix*asoimble to tine the Parents, and so give a Motive for inducing them to 
keep th<‘ir C'hildren from evil Courses, 

J 11. The Court, which sentences any Convict lo Fine, may in its Discretion 
order his Discharge from Ijnprisonraent to which he is liable for Nonpayment 
of the Fine, when it is satisfied that he is unable to pay any Part of it then 
unpaid. 

112. The Deatli, Transportation, or Banishment of a Convict, or /uV Dis- 
charge from Imprisonment, does not discharge any Property liable for Payment 
oi' his Debts from the Burden of any Fine laid on Imn, and unpaid. 

li:i. The Cuwr/ which sentences any Conwicl to Fine may award the whole 
or any Part of such Fine to any Person to whom any Wrong' is done by the 
Conrief. 


r>[) 

(k) 


(il 


11 


11 1. If an Offence is committed with aggravating Circumstances, which 
render the Offender liable to a difierent Piinishmeni than tliat to which he 
would he liable for the simple Oflence, any of which aggravating Circumstances 
.alone eonsl itntes an Offence, the Offender is not liable to he punished separately 
for the simple Offence and also for the aggravating Circumstance. 

1 1 If an Offence is necessarily committed in committing another and 

greater Offence, the less Offence is merged in the greater. 

*■ 

116. In doubtful Cases an Offender may he convicted in the Alternative of 
having committed an Offence under One of several Articles, and in such Case 
is liable to any Punishment which is not more severe than that to which he is 
liahU- for each of the Ojfences mentioned in such Articles. 

1 17. '1 he Parent or Guardian of any Child under the Age of Twelve Years, 
which commits a Felon//, is liable to Fine ; hut no Person is punishable under 
itiis Article and also as an Aheflor of the Offence. 

'riii.'i Arlk'le I'urlhcr than Article 110, ainl r(Mnl(‘rs flic Pan*n< or (Juardiau liable to 
If the Child eornuiits 11 /'V'/fD///, wludberor Dot the Child have 8iilliri(‘nt Uiider.staiidiiig to be eriiiii- 
nnlly liiiblc in bis <»wn PepMjn. Thus, in tin* Cacse of l'\ilunies, tlu* Parent is made rr, sponsible (so 
lar as Fim'goes) for tlie ignoninl \VanlomH‘s.s of bis (diibl, as well a*^ for la.-^ inalieions Act.^. 

1 IS. hiVery Person mIio is excused from being punished for any Offence by' 
Reason of IJnsounduoss of Mind shall lu* kept in sate t'ustody in such Place 
and Manner as the (iover/tor thinks fit and the Conrf order.s, until tlie Order 
of the is known. No Ponson so kept in safe Custody is entitled to 

he discharged on being restored to .Soundness of Mind, unless by the Order 
and at the Discretion of the (lover/ior. 

Sir Ata IV. IHW. 

119* 'I'he f/ocerHor may, witliont the Con.sent of the Co/n/ict, change any 
Pnnisliment to whieli he is sentenced, for any other loss severe Punishment to 
which he is liable for any OJfenre. 

'V\w wording of (’laust* 45 of tlio Code* might ra.is(‘ iliti Infcnmvp that tin* (lovornnumt could 
not .substitulc a milder Punishment witlioul the C’onscnt of the Offender. 12 and Viet. c. xxvii. 
(fHricnV Cast'. 


,j, y 120. 'I’lie (jODcrnor may, in his Discretion, with the Consent of the Convict, 

change any Punishment to which he. is sentenced, for any more severe Punish- 
ment, execjit Death, to which he is liable for any Offence. 

1'bi.s will cnabk' the Government, with the (.Consent of the Convict, to substitute Tran8])ortation 
‘ uv r>anishment for linpri.sonmoiit. 

40 12I. T\\e (lorernor may, at any Time, pardon any Convict, or forgive hi/n 

0()y any Part of the Punishment to which he is sentenced, cither unconditionally or 
on any (Conditions to which the Convict agrees. Any conditional Pardon or 
Forgiveness of Punishment is void on Breach of any Condftion on which it is 
granted. 


Chauteii 
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CRAPTEa V. 

Offences against the State. 

122. A Person owing AUegimice to the Queen* means a Person who is either 
l)orn within Her Majestffs Dominions, or is abiding there under the Protection 
of the OoBernor. 

Some Acts against the State, such as making War, ftc,, are Offences only when cnmmitteil by 
a Person bwing Allegiance to the Queen, and differ in that respect from other Offences, which 
are punisliablc alike in a Subject and Foreigner. It seems advisable, therefore, to introduce this 
Dehuillon. , 

123. Mutiny is the Rising or Resistance of any Man or Body of Men engagetl 
to serve under a superior Officer against his or their su|)erior 'Officer, or the 

^tciffiii Ucfusal without lawful Kxciisc to perform his or their Duty in obedience 
to the^ liinding Order of such superior Officer. 

124. A mutinous Meeting is a Meeting of Two or more Persons for the Pur- 
pose of planning or committing Mutiny. 

125. Whoever, owing Allegiance to the Queen, by any overt Act rebels or 
raises War or endeavours to raise War against the Queen or Governor of any 
Part of Ipdia, or abets the raising of such War, or is in any way adherent to 
the Quee7i's Knemies, is guilty of Treason, and is liable to sutler Death as a 
Ti'aitor and to Forfeiture of all his Property. 

The Code advisedly omitted all Notice of treasonable Offences. See Note C. The Kcnson.s 
there given have not appeared of sufficient Weight to warrant this Course. 

126. Words spoken do not constitute an overt Act of Treason, unless they 
are spoken in furtherance of any traitorous Purpose. 

127. Unpublished Writings do not constitute an overt Act of T reason. 

128. Whoever, without lawful Autfibrity, raises or abets the raising of an 
armed Force in India for procuring by Force and Arms any Change in the 
Government of any Part of India, or for overawing the Governor of any Part 
of India in any way, is liable to suffer Death as a Traitor, and to Forfeiture 

ofall his Property 

129. Whoever jcH fully draws or endeavours to draw any Person oicing 
Allegiance to Her Majestii from such Allegiance, or from his Duty of Obedience 
to the Governor of any Part of India, is guilty of Subornation of Treason, and 
is liable to Transportation or Imprisonment for Life, and in cither Case also 

toFiue. 

Sec Act XIV. 1849. 
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130. Whoever conceals his Knowledge of any Treason or intended Treason, 1 ki 

or of any Subornation of Treason or intended Suboi'nafion of Treason, or 
harbours any Traitor, or rescues or helps the Escape of any Traitor from 
lawfkl Custody, is liable to Transpoilation or Imprisonment for Seven Years, 
and in cither Case al.so to Fine. 

1.31. Whoever, by Words spoken, written, or printed, nialiciously counsels the 1 1.'5 

Resistance J>y Force of any Law or lawful Authority, is liable to Transportation 
or Imprisonment for Seven Years, and also to Fine. ^ 

132. Whoever, by Words spoken, written, or printed, or by Signs or Drawings, 1 1 .1 

nialiciously stirs up or endeavours to stir up any Person to disobey the Law, 
is liable to Imprisonment for Three Years, or to Banishment, and in either 
Case also to Fine. 

1 .33. Whoever assaults or makes Show of assaulting the Governor General * 1 1 1 

of India, or the Governor, Deputy Governor, or Lieutenant (Jovernor of any 
*Prcsidency or Place in India, or any Member of the Council of India, or <>1 
any Presidency or Place in India, in order 'to compel or prevail on theni 
or any of them to exercise or refrain from exercising any of their lawful 
Powers, is liable to Transportation or Imprisonment for Seven Years, and also 
to Fine. 

134. Whoever, without lawful Authority, raises War, or endeavours to raise 114 

War, or abets the raising of War, against any Foreign Sovereign or State, 
otherwise than in repelling Invasion or Attack by the Forces of such Sovereign 
(263.) , 4 D or 
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Ko. of the . or State, is liable to Imprisonment for Three Years or to Banishment, and.in 
Pinal CoUc. cither Case also to Fine, , 

115 135. Whoever, without lawful Authority, contrives or pepares to make 
Depredations in the Territories of any Foreign Sovereign or State, is liable to 
Transportation or Imprisonment for Seven Years, and ip either Case also 
to Fine, 

136. Whoever widawfally receives any Property, knowing the same to have 
been taken from the I'erritories of any Foreifjn Sovereign or State in the 
Prosecution of unlawful War or Depredation, is liable to Transportation or 
Imprisonment for Seven Years, and in either Case also to Fine. 

See Act X. 1839. 

t 

137. Whoever, owing Allegiance to the Queen^ enlists or engages himself to 
serve any Foreign Sovereign or State as a Soldier or Sailor, after an^ Prohibi- 
tion issued and proclaimed by the Government of any Part of India^ is liable to 
Imprisonment for Three Years, and also to Fine. 

138. Whoever, in any Part of India^ hires or procures any Person to enlist, or 
endeavours to hire or procure any Person to enlist, in the Service of any Foreign 
Sovereign or State, as a Soldier or Sailor, after any Prohibition issued and pro- 
claimed by the Governor of any Part of Indian is liable to Imprisonment 
for '1 hree Years, and also to Fine. 

139 . Whoever, in any Part of India, fits out, equips, or arms, or endeavours 
to fit out, equip, or arm, any Vessel, in order that it may be employed as a 
Vessel of War in the Service of any Foreign Sovereign or State, after any Pro- 
hibition issued and proclaimed by the Governor of any Part of Indio, is liable 
to Iinprisomncnt for Three Yeans, and also to Fine ; and the Vessel, with its 
Tackle and Furniture, and all Arms, Anrrliunition, and Stores on board thereof, 
is forfeited. 

MO. Whoever, after any Prohibition issued and proclaimed by the Governor 
of any Part of India, exports or attempts to export any Arms or Ammunition 
of War to any Foreign Territory, is liable to Imprisonment for Three Years, 
and also to Fine ; and the Arras and Ammunition exported or attempted to be 
exported after such Prohibition are forfeited. 

116 141. Whoever abets Mutiny in Two or more Men belonging to the Military 

Uf or Naval Forces of the Queen or of the Fast India Company is liable to 

Transportation or Imprisonment for Life, if Mutiny follows thereon ; and if not, 
for Seven Years ; and in either Case also to Fine. 

142. Whoever abets any mutinous Meeting among tlie Military or Naval 
Forces of the Queen or the East India Company, is liable to Imprisonment for 
Three Years, and also to Fine. 

113 143. Whoever .stirs up, or endeavours to stir up. Disaffection to the Queen 

or Government of any Part of India, among any Body of Men belonging to the 
Military or Naval Forces of the Queen or East India Company, is liable to 
Imprisonment for Three Years, and also to Fine. 

118 144, Whoever wilfully abets an Assault by any Soldier or Sailor in the 

1 19 Service of the Queen or the East India Company on his ' superior Officey, is 
liable to Imprisonment for Three Years, if such Assault is thereupon made ; 
and if not, for One Year ; and in either Case also to Fine. 

120 145. Whoever abets ihc Desertion of any Soldier or Sailor froip the vService 

121 of the Queen or of the East India Company is liable to Imprisonment for 

Three Years, if Desertion follows thereon ; and if not, for One Year ; and in 
cither Case also to Fine. ’ 

« 

124 146 , Whoever harbours any Soldier or Sailor in the Service of the Queen or 
the East India Company, knowing that he has deserted, is liable to Imprison- 
ment for Three Months, and also to Fine of Five hundred Rupees. 

125 1 17* Whoever abets any Breach of the Rules called the Articles of War, or 
of the Rules for securing the Observance of Discipline in the Indian Navy 
by any Soldier or Sailor in the Serricc of the Queen or of the East India 

Company, 
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Company, is liable, if such Breach of the, said Rules is committed, to Imprison- ’ No. of Ui 
ment for Six Months; and if not, to Imprisonment for Three Months; and in 
either Case also to Fine. 

• ' 

14B. Whoever, npt being a Soldier or Sadpr in the Service of the or the ^26 
Bast India Company, wears any Uniform or any Garb like any Uniform used 
by such a Soldier or Sailor, in order that any Berson may believe that he is 
such a Soldier or Sailor, is liable to Imprisonment for Three Months, and also 
to Fine of Five hundred Rupees. 

Chapteb VI. 

Offences on the High Seas. 

Tliero 18 no Chapter corresponding to this in the Penal Code, 

149. All Persons who on the High Sens, or elsewhere within Ebb and Flow 
of the Sea, commit any of the following Offences, are Pirates and guilty of 
Piracif ; that is to say. 

Who without Commission or Authority from the Qiteen or the East 
India Company, or from any Foreign Sovereign or State whereunto 
they are subject, make War, or attack any Vessel, or any Fort, 

Harbour, or Place, otherwise than in Reprisal and lawful Self-defence : 

Who forcibly and maliciously board or enter any Vessel, and take, 
destroy, injure, or throw overboard any Part of the Tackle or Funii- 
ture. Goods or Merchandise, without lawful Excuse : 

Who maliciouslif carry aw'ay or take on board of any Vessel any Person 
for the Sake of his being sold to Slavery, or otherwise treated as a 
Slave : 

Who knowingly trade with or furnish any Provisions, Stores, or Ammu- 
nition of War to any Pirate, or fit out any Vessel for trading w’ith or 
supplying any known Pirate. 

150. Whoever commits Piracy is liable to Transportation or Imprisonment 
for Life, and in either Case also to Fine. 

151. Whoever, not being lawfully intmsted with the Command or Charge 
of any Vessel on the High Seas, or elsewhere within Ebb and Flow of the Sea, 
forcibly takes possession thereof, or assaults the Master, or other Person having 
lawful Charge of the Vessel, for the Purpose of unlawfully gaining Possession 
thereof, is liable to Transportation or Imprisonment for Lite, and in either Case 
also to Fine. 

152. Every Seaman or other Person employed upon any Vessel on the High 
Seas, or elsew’here within Ebb and Flow of the Sea, who assaults the Master, 
or other Person being tlie superior Q/ficer of the 0/lender, is liable to Jmprison- 
incot for One Year, and also to Fine. 

IS."!. Every Seaman or other Person employed or embarked upon any Vessel 
on the High Seas, or elsewhere within Ebb and Flow of the Sea, who 
malicious/j/ destroys or injures any Part of the Vessel or of its Tackle or 
F urniture, or who maliciously does any Act, whereby in cither Case the Safety 
of the Vessel or Lives of the Crew are endangered, is liable to 'PranspOrtation 
or Imprisonment for Seven Years, and in either Case also to Fine. 

1 54. Every Seaman or other Person employed or embarked upon any Vessel 

on the High Seas, or elsewhere Avithin Ebb and Flow of the Sea. who makes 
or abets any mutinous Meeting on board thereof, or endeavours to excite any 
of the Crew to any Act of Mutiny, is liable to Imprisonment for Three Years, 
and also to Fine. , 

155. Every Seaman or other Person employed upon any Vessel on the High 
Seas, or elsewhere within Ebb and Flow 01 the Sea, who without lavyful Exciv e* 
disobeys any binding Order of the Master or other his superior Ojiaer where, 
by such Disobedience, the Safety of the Vessel or Lives of the Crew are 
endangered, is liable to Imprisonment for Three Y^ears, and also to Fine, 

156. Every Seaman or other Person employed upon any Vessel on the High 
Seas, or within Ebb and Flow of the Sea, who Avithout lawful Excuse disobeys 

(263.) 4 D 2 any 
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No. of the ' any binding Order of tite Master or other his superior Officer^ is liable to Impri- 
Pen»l Code. gonment for Three Monthe, and also to Fine. 

157. Every Person Who ooiomits any Offence on board of any Vessel on the 
High Seas, or within Ebb and Flow of the Sea, may be confined on board of 
such Vessel by Authority of the Master or Person having C^rge thereof, until 
the Vessel comes to Port, and is further liable to the Punishment which is pro- 
vided for such Offence. 

This Article^ perhaps, belongs rather to the Act of Procedure. 


Chapteb VII. 

Riot and Brawling. 

127 158. When Three or more Persons meet or continue together with common 

128 Intent to c.\ecutc any unlaipful Purpose, with Force and Violence, or in such 
Manner as to cause reasonable Belief that they have such common Purpose, 
Such Persons commit Riot, and the Meeting is called a Riotous Meeting. 

Tho Code adojits the Number of Twelve, which the Itoporters think too large. Three is the 
Number according to English Law. 

l.'iQ. A Brawl is when Two or more Persons quarrel or fight in any Thorough- 
fare or public Place without lawful Excuse. 

This corresponds nearly to the English “ Affray." Affray, as hitherto understood in India, cor- 
responds more nearly to the English Offence of lliot ; it st't.'ms better, therefore, to devise a now 
Term for this Offence. 

129 160. Whoever comtuits Riot is liable to Imprisonment for One Year, if the 
unlawful Purpo.se is wholly or partly executed, and if not, for Six Months ; and 
in either Case also to Fine. 

l6l. Every Zemindar, Talookdar, or other Proprietor of Land, who abets a 
Riotous Meeting, is liable, if any Felony is committed at such Meeting, to For- 
feiture, beside an}' Punishment to which he may be liable as an Abettor of such 
Felony. 

130 162. Whoever wilfuHy or continues in a Riotous Meeting, knowing that 
a binding Order for its Ihspcrsion has boon given by any Offoer, is liable to 
Imprisonment for Two Years, and also to Fine. 

132 163. Whoever commits Riot, after arming himself with any Weapon with 
Intent to commit Riot or Felony, or while armed with any Weapon for shooting, 
stabbing, or cutting, is liable to Imprisonment for 'i'hrce Years and also to 
Fine. 

133 l64. If any Capital Offence is committed at any Riotous Meeting, every 
Person who at the Time of the Commission of the Capitol Offence is pre*ent, 
abetting the Riotous Meeting, is liable to Imprisonment for Thfee Years, and 
also to Fine. 

136 165. Whoever maliciously or wantonly provokes any Person, ipeaning or 

having. Reason to believe it likely that he will thereby cause a Riotous Meeting 
is liable, if a Riotous Meeting is thereby caused, to Imprisonment for One Year, 
and also to Fine. 

an Abettor of tlio Kiotoua Meeting, lie would be liable, without this Article, to Six Montlie 
Jmpriaonment only, if no Offt*nce is coiniiiittcd by the Riotous Meeting. 

‘ l66. Whoever, while committing Riot, commits any Offence which, w'hcii 
committed by a Person not committing Riot, is a Misdemeanor punishable by 
Imprisonment for not more than One Year, or by Fine, either absolute or 
limited, is liable to Imprisonment for Two Years, and also to Fine. 

167 . Whoever, while committing Riot, commits any Offence which, when 
committed by a Person not committing Riot, is a Misdemeanor punishable by 
Imprisonment for more than One Year, is liable to Transportation or Imprison- 
ment for Seven Years, and in either Case also to Fine. 

168 . Whoever, while committing Riot, commits Offence which, when com- 
mitted hy a Person got committing Riot, is a Felony, being neither a Capital 

Offence 
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Offknce, nor punidiable by Tranapoitatkm ibr Life, is liable to Transportation 
or Imprisonment for Life, and in either 0^ also to Fine. 

The Felqnies punishable by Transportation for Life, which become capital triien committed by 
Bioters, are specified in dotaiL See Arts. 348, 368, 879. * 

l6d. Whoever is guilty of Brawling is liable to Imprisonment for One Months 
and also to Fine of Two hundred Rupees. 


No. of th< 
Penal Cod( 


Chapter VIII. 

* Abuse of Official Power. '• 

170 . The Word “ Bribe" means any Money or Thing of which the Value 
can be estimated in Money, and also any Reward, Gift or Favour, of which the 
Value cannot be estimated in Money, granted , or promised corruptly to any 
Person in consideration of his doing or forbearing to do anything. 

171. Whoever takes on himself 'to act as ah Officer is liable to Punishment 
for any Misbehaviour as an Officer, whether or not lawfully holding the 
OflSce. 

172. Every Officer is liable to the Punishment of any Offeiwe committed by 
his Deputy or Agent by his Authority or with his Consent ; and for this 
Purpose every Person intrusted with the Performanee of any oiBcial Duty by 
any Officer is deemed his Deputy or Agent, whether or not holding any lawful 
Appointment from him. 

173. Every Officer who malicioushf abuses his Authority as such Officer for 
any unlawful Purpose, or rnnliciously^rcfuacs or neglects to perform his Duty 
as an Officer, is liable to Imprisonment, for Three Years if he is a Judicial 
Officer, and if not, for One Year, and also in either Case to Fine. 

174. Every Officer who directly or indirectly takes, asks, or endeavours to 
get corruptly from any Person for his own Behoof, or for Behoof of any other 
Person, any Bribe to do or forbear to do anything in discharge of his Office, 
or which he is enabled to do or to leave undone by reason of his Office, is liable 
to Imprisonment, for Three Years if he is a Judicial Officer, and if not, for Two 
Years, and in either Case also to Fine. 

The Code includes in the same Class of Offenders Persons expecting to be public Servants. 
This appears too vague. 

175. Every Officer who abets any Person in directly or indirectly taking, 
asking, or endeavouring to get corruptly from any other Person for his own 
Behoof, or foi Behoof of any other Person, any Bribe to use real or pretended 
personal Influence in urcvniling on such Officer to do, or forbear to do any- 
thing; in discharge or his Office, or which he is enabled to do or to leave 
undone by reason of his Office, is liable to Imprisonment for Three Years, if Ac 
is a Judicial Officer, and if not, for Two Years, and in cither Case also to Fine. 


176. Every Officer who malicioush/ prepares any Document incorrectly 
which it is* his Duty to prepare, or malicioasli/ makes any false Entry in or 
Uj^on any Document, or maliciously certifies any Document to be a trucTCopy 
of any Document, or any Part thereof, knowing the same to be untrue, is liable 
to Imprisonment for Five Years, H' he is an Officer of a Court oi' Justice, and il‘ 
not, to Imprisonment for Three Years, and in either Case also to Fine. ' . 

177. Every Ministerial Officer who, in breach oi' his Duty, wilfully neglects, . 
without lawful Excuse, to arrest any Person charged with, or suspected or con-. 

.victed of any Offence, is liable to Imprisonment, which may be for IVo Years 
if the Offence is a Felony, and for One Year if it is a Misdemeanor, and iu 
either Case also to Fine. 

178 . Every Officer who, in breach of his Duty, wilfully suffers any Prisoner 
in his Charge to escape, is liable to Imprisonment; 

For Five Years if the Prisoner is a Prisoner of State, or of War, or a 
convicted Traitor: 

For Three Years if the Prisoner is a convicted Felon .* 
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For iVo Years if the t^risbneir is charged ox convicteiT of 

Mixdememw! 

For One Year fif the ^iieoner is cbai^;ed with a \ 

and in any of these Cases is liable also to Fine. 

179- Every Mnwferiol Officer who, in breach of his hsxij^heedUsstjf tnjStxs 
a y Prisoner in his Charge to escape, is liable to Imprisonment, 

For One Year if the Prisoner is a Prisoner of State or of War. w a ^ 
convicted Traitor} 

For Six Months if the Prisoner is a convicted Fehn ; 

For Three Months in any other Case ; 
and in any of these Cases is liable also to Fine. 

180. Every Officer, who wilfully misbehaves himself vc his Office in any way 
not punishable by any other Article, is liable to Fine. 

Chafteb IX. 

Contempt of Lawful Authority. 

181. Whoever absconds, in order to hinder Service on him of a lawful 
Summons or Notice from any Officer, is liable to Imprisonment for One Month, 
and also to Fine of Five hundred Rupees. 

182. Whoever in any Manner wilfully hinders the Service on himself, or on 
any other Person, of any lawful Warrant, Summons, or Notice from any Officer, 
or wilfully hinders the lawful Publication of any such Warrant, Summons, or 
Notice, or wilfully hinders any lawful Proclamation, is liable to Imprisonment 
for One Month, and also to Fine of Five hundred Rupees. 

183. Whoever, bcin|f lawfully bound to appear personally, or by an Agent, 
at a certain Place and Time, in obedience to a binding Order from any Officer, 
refuses or wilfully neglects without lawful Excuse so to appear, or departs from 
the Place where he is bound so to appear when it is not lawful for him to 
depart, is liable to Imprisonment for Six Months, and also to Fine. 

184. Whoever, being lawfully bound to bring or deliver any Document to 
any Officer, refuses or wilfully neglects without lawful Excuse so to bring or 
deliver it, is liable to Imprisonment for Three Months, and also t6 Fine. 

185. Whoever, being lawfully bound to give any Notice or to furnish any 
Information to any Officer, refuses or wilfully neglects without lawful Excuse 
to give such Notice or furnish such Information, in the Manner and at the Time 
required by Law, is liable to Imprisonment for One Month, and also to Fine of 
Five hundred Rupees. 

186. Whoever, being lawfully bound to furnish Information on hny Subject 
to any Officer, furnishes Information on that Subject which he knows fo be 
false, is liable to Imprisonment for Six Months, and also to Fine. 

187. Whoever refuses to bind himself to make any Statement solemnly, 
when required so to bind himself by the binding Order of an Officer, is liable 
to Imprisonment for Six Months, and also to Fine. 

f ^ 

188. Whoever, being lawfully hound to make any Statement solen^nly on any 
Subject to any Officer, refuses to ansAver any Question lawfully put to him 
touching that subject by such Officer, is liable to Imprisonment for Six Months, 
and also to Fine. 

189. Whoever, being lawfully bound to sign any Statement made by him, 
refuses to sign it in oocdieucc to any binding Order of an Officer, is liable to 
Imprisonment for Six Months, and also to Fine. 

190. Whoever, being lawfully bound to make any Statement to any 

Oifficer, states solemnly to such Officer as true that which he knows or. believes 
to be untrue, or which he does not know to be true, touching that Subject, is 
liable to Imprisonment for Two Years, and also to Fine. 

191. Whoever gives to any Officer any Information which he knows to be 
untrue, meaning or having Reason to believe it to be likely that such untrue 
Infoimation may cause such Officer to use his lawful Power in wrong of any 

Person, 
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Pccson, or to the Hipdr^o^ of Justice', is liable tp Imprisonment for Six . i4o. of th« 

Jfoniftsyaod '' Penal Code 

]98»j,;£v(^»!l^en^ who hinders orvendeavours to hinder any Officer 164 

from ^'jcerdsihg any lawful rower which he hal to enter or remam in any 
Flq^, or to make any Search, or in any way to examine or put any Mark 
i^n anvthing, and also every Person who viUfuUy' causes Annoyanbe to such 
Officer in the Exercise of such lawful Power, is liable to Imprisonment for 
• Three Monthe^ and also to Fine of Five hundred Rupees. 

193. Whoever oifers any Resistance to the taking of any Property by ’the I66 

lawful Authority of any Officer is liable to Imprisonment tor Six Months^ and • 

'^also to Fine. 

194.. WhTOver wiJfuMy hinders or endeavours to hinder or delay any Sale of 168 

Property ofiered for Sale by the lawful Authority of any Officer^ is liable to 
Imprisonment for One Months and also to Fine of Five hundred Rupees. 

195. Whoever bids for any Property ^ oflered for Sale by the lawful Authority 170 
of any Officer^ on account of any Person, whether himself or any other, whom 

he knows to be under any Incapacity by Law to buy that Property at that 
Sale, or bids for such Property, not meaning to perform the Obligations under 
which he comes by such Bidding, is liable to Imprisonment for One Month, and 
also to Fine of Five hundred Rupees. 

It may bo doubted whether this Article ought to be retained os Part of the Criminal Law. 

196. Whoever resists the lawful taking into Custody of himself, or of any I7I 
other Person by any Officer, is liable to Imprisonment for Six Months, and 

also to Fine. 

197* Whoever wilfully rescues, or endeavours to rescue, any Person or I73 

Property from any Custody in which that Person or Property is kept under 
the lawful Authority of any Officer, is liable to Imprisonment for One Year, , 
and also to Fine. 

198. Whoever escapes, or endeavours to escape, from any Custody in which I75 
he is kept, under the lawful Authority of any Qjficer, is liable to Imprisonment * 

for Six Months, and also to Fine. 

199* Whoever, knowing that an Officer has, in the Exercise of the lawful I77 
Power of such Officer, ordered any Person to be taken into Custody, harbours 
that Person, meaning to hinder or delay the taking of that Person into Custody, 
is liable to Imprisonment for One Month, and also to Fine of Two hundred 
Rupees. 

200. Whoever knowingly harbours any Person who has escaped from Custody, j 73 

in which he was kept by the lawful Authority of an Officer, is liable to 
Imprisonment for Three Months, and also to Fine of Five hundred Rupees. 

20*1. Whoever wilfully offers any Insult or causes any Hindrance to any 179 
- Officer, in discharge of his Duty as such Officer, is liable to Imprisonment for 
One Month, and also to Fine of Two hundred Rupees. . 

202 . Whoever, knowing himself to be lawfully bound to help any Officer in 181 

the Discharge of his Duty, refuses or wilfully neglects, without lawful Kscuse, 

to mve such Help, is liable to Imprisonment for One Month, and also to Fine 
of Two hundred Rupees. 

203. Whoever wilfully disobeys any binding Order, given to him or published 182 
by an Officer, and by such Disobedience endangers the public Peace, Health,^ 

Safety, or Convenience, is liable to Imprisonment for One Month, and also to 

^ Fine of Two hundred R iipecs. , 

204. Whoever, directly or indirectly, threatens with Wrong any Officer, or • 134 
any other Person, for the Pui’pose ol* prevailing on that Officer to do or • 
forbear to do anything in the Discharge of his Cjfficc, is liable to Imprisonment 

for Two Years, and also to Fine. 

Tbis Offence seema to be included in the more general one of Art 524. 
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Offences against the Administration of Justice. 

• , ^ , 

205. Whoever rescues, or endeavours to rescue, any Culprit or Convict in 
any Court of Justice, is liable to Transportation or Imprisonment ..for Seven 
Years, and in either Case also to Fine. 

206 . Whoever, by Force or outrageous Behaviour, hinders, or endeavours to • 
hinder, the Business of any Court of Justice, is liable to Imprisonment for Six 
Months, and also to Fine. 

207 . Whoever commits any Contempt of any Court of Justice, by employing, 
any scornful, abusive, or threatening Word or Gesture, so as to be heard or 
seen by any Judicial Oficer in the Performance of his Duty in such Court, 
or by gross Prevarication in making any Statement which he is solemnly bound 
to make, is liable to Imprisonment for Three Months, and also to Fine. 

208. Whoever wilfully offers an}' Insult .or causes any Hindrance to any 
Judicial Officer, or to any Ministerial Officer, while such Ministerial Officer 
is lawfully acting or endeavouring to act in obedience to the bindhip; Order of 
any Judicial Officer, or lawfully taking or endeavouring to take any Offender or 
supposed Offender into Custody, is liable to Imprisonment for Six Months, and 
also to Fine. 

209 . Whoever, being lawfully bound to help any Ministerial Officer in taking 
or endeavouring to take any Felon or Rioter, or supposed Felon or Rioter, into 
Custody, or to hinder the Commission of a Felony or Riot, refuses, or, without 
lawful Excuse, neglects do do so, is liable to Imprisonment for Three Months, 
and also to Fine. 

. 210. Whoever corruptly gives or offers to give or procure for any Officer a 
Bribe for his own Behoof, or for Behoof of any other Person, to prevail on him 
to do or forbear to do anything iu discharge of his Office, or w’hich he is 
enabled to do or to leave undone by reason of his Office, is liable to Imprison- 
ment, for Three Years if the Officer is a, Judical Officer, and if not, for Two 
Years, and in cither Case also to Fine. 

In Note K. pp. 36, 37, the. AutliorH of the Code justify flic Omission of any Punishment for the 
Offerer of a Bribe, unless it is proved tliat ho has eorruptrd the Virtue of a public Servant, who, 
hut for him, would have acted uprightly. Their Keasons, liowever, do not appear satisfactory. 

211 . Whoever directly or indirectly takes, asks, or endeavours to get cor- 
ruptly from any Person, for his own Behoof, or lor Behoof of any other Person, 
any Bribe to use personal Influence in prevailing on any Officer to do or 
forbear to do anything in discharge of his Office, or which he is enabled to do 
or to leave undone liy reason of his Office, is liable to Imprisonment, for Two 
Years if the Officer is a Judicial Officer, and if not, for One Year, and iu 
either Case also to a Fine. 

212. Whoever, not being an Officer, unlawfully and maliciously takes upon 
himself to act as an Officer, or unlawfully and maliciously wears a'ny Garb or 
earricf. any Token like any Garb or Token worn or carried by any Officer, 
is liable to Imprisonment for Six Months, and also to Fine of Five hundred 
Itupces. 

213. Whoever conceals or keeps secret his Knowledge of the Intention of 
,nny other Person to commit a Capital Felony is liable to Transportion, or 
Imprisonment for Seven Years. 

214. Whoever conceals or keeps secret /«« Knowledge of the Intention of., 
any other Person to commit any Theft or Embezzlement or any Felony, other 

' than Capital Felony, is liable to Imprisonment for Two Years. 

Tho Limit of the Code is an Offence punishable with One Year’s Imprisonment, and the Punish- 
ment j)rovided is One Quarter of that of the principal Offender. See 5th Beport of Commis- 
.siouers on Criminal Law, p. 32. According to this Act, Theft and Embezzlement are not Felonies. 

215. Whoever, knowing that a Felony, Theft, or Embezzlement has been 
committed, wilfully neglects, without lawful Excuse, to give Information to some 

' Officer 



i, 007 ) 

Officer of JusHce^ is liable to Fide, and if be is an Officer, also to Imprison- 
ment for One Year 

The Code appUoi this to all Offences limited by a Knowledge in the Party that be is directed by 
Law to inform, and allows Six Mouths ImprisoumenL ^ 

216. Whoever, knowing that an Offince has been committed, wilfully 
conceals, wei^ens, or withdraws, or en^avours to conceal, weaken, or with- 
draw, a^ Evidlnce of the OWen.ee, is liable to Imprisonment, which may be — 

* for Three Years, if the Offence is a Capital Felony, or Felony punish- 
able with Transportation for Life : 

For One Year in every other Case : and in all Cases is also liable t6 
Fine. 

' 217 . Whoever unlawfully agrees or undertakes, for any Bribe, Restitution, 
or other Consideration, to forbear to prosecute any Person for any Felony, 
Theft, or Embezzlement, committed or supposed to be committed by him, is 
liable to Imprisonment, which may be — 

For Three Years if the Ojffence. is a Capital Felony or Felony punish- 
able with Transportation for Life : 

For Two Years in every other Case; and in all Cases is also liable to 
Fine. 

This ifl called in English Law compounding a Felony ; it is very analogous to the Offence of 
Art. 216 . See Act of Crimes and PunishmtMits, Chap. V. Sec. 5. Art. 35. 

218. Whoever takes or agrees to take any Bribe, directly or indirectly, for 
or xmder pretence of helping any Person to recover any Property taken by any 
Offence, is liable to Transportation or Imprisonment for Seven Years, and in 
either Case also to Fine. 

See Act of Crimea and Punishments, Chap. V. Sec. 5, Art. 36. 

• 

219 . Whever, knowing that an Offence has been committed, harbours the 
Offender, in order to save him from lawful Punishment, or hinder the Course of 
Justice, is liable to Imprisonment, which may be — 

For One Year, if the Offence is a Capital Felony or Felony punish- 
able with Transportation for Life : 

For Three Months in every other Case ; and in all Cases is also liable 
to Fine. 

220. Whoever knowingly harbours any Convict who has escaped from lawful 
Custody, or who has tinlawfully returned to India from Transportation or 
^anishment, in order to save him from lawful Punishment, is liable to Imprison- 
ment, which may be — 

For Two Years, if the Convict's Offence is a Capital Felony or Felony 
punishable with Transportation for Life : 

For One Year in every other Case ; and in all Cases is also liable to 
. Fine. 

221. FiVery Convict who escapes, or endeavours to escape, from any lawful 
Custody in which he is kept, is liable to have the Term of his Sentence either 
of Transportation or Imprisonment lengthened by Two Years, or if not 
sentenced to Transportation or Imprisonment, or imprisoned only for Nonpay- 
ment of a Fine, is liable to Imprisonment for Two Years, besides the Imprison- 
ment to which he may be liable for Nonpayment of the Fine, and if a Man is 
also liable to Whippings 

222. Every transported or banished Convict who unlawfully returns to India 
is liable to Transportation or Imprisonment for Life, and also to Fine. 

223. Whenever Possession of any Property is got by Commission of any 
•Offence, w'hoever dishonestly receives such Property, directly or indirectly, froip’ 
the Offender, or helps the Offender to keep or dispose of such Property, knowing' 
or having reason to believe, in either Case, that it was dishonestly got, is liable 
to the same Punishment as the principal Offender. 

224. Whoever dishonestly removes, conceals, or othervrisc deals with any 
Property, or, knowing that lie has no right, makes claim thereto, or endeavours 
to commit an^ Deceit touching such Property or the Right thereto, meam'ng 
thereby to hinder that Property or any Part of it from being taken under 
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No. of the ' the Sentence or Decree of a Court of Jattice^ .iwsed or alMut to 1» passer or 
Penal c<Hie. ^ hinder the due Administ^tion m X*aw, ia liable to Imprisonment for Two 

Years, and also to Fine. ' . 

• ' 

196 225. Whoever dishone$tlu, or for the Purpose of Annoyance, institutes of 

becomes a Party to any civil Suit, or ^shonetUy or for the Purpose pf Annoy- 
ance makes any other Person a Party to any civil Su}t, without, reasonable or 
probable Cause, is liable to Imprisonment for One Year, and also to Fine; but 
no Person shall be prosecuted under this Article, unless on the Certificate of 
the ' Judicial Officer by whom the Suit is finally decided, that in his Opinion 
such Offence has been committed. 

English IjttwyeVs generally are opposed to this Article. The Company’s Civil Servants consider 
it likely to bo very useful. It has been thought advisable to introduce the Check of the Judge’s * 
CortificatCi conformably to the Principle of Act. I. 1848, This belongs properly to Procedure. 

199 226 . Whoever, directly or indirectly, threatens any Person with Wrong, for 

the Purpose of prevailing on him, or any other Person to refrain from prose- 
cuting or defending any civil Suit, or from taking any lawful Proceeding in such 
Suit, or from giving Evidence in any judicial- Proceeding, is liable to Imprison- 
ment for Two Years, and also to Fine. 


CllArXER XI. 

Offences relating to Perjury, Personation, and Forgery. 

Most of tho Offences dcscril)ed here as Forgeries are in Chapter XX. of the Code, “ Offences 
relating to Documents.” This appeara their proper Place. 

188 227 . Whoever, in any Proceeding or Inquiry, being solemnly hound to state 
the Truth, states that to be true which he knows or believes to be untrue, or 
which he docs not know or believe to be trub, perjures himself and commits 
Perjury. 

393 228. Whoever maliciously takes on himself tho Name or Character of another 

Person, or falsely and maliciously, without lawful Authority, takes on himself 
to act, as if with lawful Authority, in the Name or on Behalf of another Person, 
commits “ Personation.” 

Clause 393 of the Code includes many other more venial Offences of “ cheating by Personation.” 
It appears desirable to class separately hcrci the grave Offences of this Article ; the other Cheats of 
Clause 393 will be introduced in their proper Place. 

441 229 . Whoever falsely and malicously makes or endeavours to make One 

442 Thing like another Thing, or falsely makes or alters any Token or any Part 
thereof, is said to forge that Thing or Token ; and every Token which has 
been so falsely and maliciously made or altered is a forged Token. 

189 230. Whoever maliciouhy does or contrives anything, not being Perjury, 
meaning to mislead any Officer in any Proceeding or Inquiry carried dn by 
him in discharge of his Oflicc, or any Witness examined by or before him, is 
said to forge Evidence, 

The Expression of the Code is fabricate false Evidence.” Tliis is an ambiguous Phrase, 
liaving II diffenmt Meaning accordingly as the Evidence ” is considered false witli respect to the 
guilty Ilnow ledge of the Person who gives it, or 'with I'cspect to the tmtriio Inference that is in- 
tended to be drawn from it. In the Plrst Example given under Clause 189 of the Code, the only 
Evidence wniuld be, that the Jewels were found in Z’s .Box, which would be true, though the Court 
might draw a false Inference from it, and in that Sense it miglit be called false or fallacious 
Evidence. If A were not to put the Joweds into Z’s Box, but were to prepare a false Statement to 
be made by an Accomplice that they were so found, tliis also might bo properly described as the 
. “ Fabrication of false Evidence.” It would not be “ Subornation of Perjury” until the Perjury 
should be actually committed. The Second and Tliird .Examples of Clause 189 of the Code are 
clearly Forgeries in tho usual Sense of tho Word, as defined in Article 229. 

393 , 231. Every Person who commits Perjury or Forgery of Evidence in any- 

, thing material to the Result of the Proceeding or Inquiry, or who commits 
Personation, is liable to Imprisonment, — which may be, 

For Five Years, if the Proceeding or Inquiry is hj^ or by Authority of 
a Judicial Officer, or preliminary to a Proceeding or Inquiry by a 
Judicial Officer: 

For Two Years in every other Case; and in every Case is liable also 
to Fine. 

23^. Whoever 
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232. Whoev^ cbi^its Perjury ^ Forgery of Evidence, or Personation, 
meaning or^ having Reason to believe that he may .thereby cause any Person to 
be convicted of a Capital Felony is liable to Tr^ansporWtion or Imprisonment 
for Lile^ mid in either Case also to Fine. 

233. Whoever commits Perjury, Forgery Of Evidence, or Personation, 
meanih^, dr ha^ng Reason to believe that he may thereby cause any Person 
to be convicted of any Offence, other than a Capitai Felony, punishable more 
severely than by Imprisonment for Three Years, is liable to the same Punish- 
ment as a Person convicted of that Offence. 

234. Whoever commits Perjury, Forgery of Evidence, or» Personation, 
meaning or having Reason to believe that he may thereby cause any Person 
to be convicted of anj' Misdemeanor punishable not more severely than by 
Imprisonment for Three Years, is liable to Imprisonment for Three Years, 
ana also to Fine. 

235. Whoever, in pleading in any Suit, maliciously makes any false State- 
ment which he knows to be false, is liable to the same Punishment as if he were 
solemnly bound to state the Truth in his Pleading. 

This is recommonded in Note G, p- 43, though it is not introduced into the Code. Answers 
in E<iuity are now made on Oath, and there appears no sound Reason why the same rriueiple 
should not he applied to all otlier Pleadings. 

236. Whoever forges the Seal of anj* Court of Justice, or the Impression 
of such Seal, is liable to Transportation or Imprisonment for Life, and in either 
Case also to Fine. 

237. Whoever forges any Document relating to any Judicial Proceeding 

is liable to Transportation or Imprisonment for Life, and in either Case also 
to Fine. • 

238. Whoever forges any valuable Document is liable to Transportation or 
Imprisonment for Seven Years, and in either Case also to Fine. 

239- Whoever forges any Document, meaning or having Reason to believe 
that it may be dishonestly used as Genviine, is liable to Transportation or 
Imprisonment for Seven Years, and in cither Case also to Fine. 

240. Whoever wholly or partly forges any Stamp from which the Govera- 
ment draws a Revenue is liable to Transportation or Iraprisomneiit for Seven 
Years, and also to Fine. 

The Offences relating to forged Stamps are placed in the Code in the Chapter of Offences 
against the Revenue. Most of them are included in the general Articles relating to forged 
Tokens. 

241. Whoever forges any Token is liable to Imprisonment for Three Years, 
and also to Fine. 

242. Whoever dishonestly procures any Person to sign or execute any 
Document, by deceiving him as to the Purport of it, is liable to the same 
Punishment as iiov forging that Document. 

243. Whoever puts off or uses any forged Token, with the same criminal 
Knowledge and Intent which would make the false making of it Forgery of 
that Token, is liable to the same Punishment as for forging it. 

244. Whoever knowingly has in his Possession, without lawful Excuse, any 
forged Token, meaning or having Reason to believe that it may be dishonestly 
used as Genuine, is liable to Imprisonment, which may be — 

For Five Years, if the Token is such that the Forgery of it is punish-* 
able with Transportation ; 

For Three Years in any other Case ; and in every Case is also liable 
to Fine. 

245. Whoever makes any Tool, Machine, or Material, meaning or having 
Reason to believe that it may be used for the Purpose of forging any Token', 
is Habie to Transportation or Imprisonment for Seven Years, and in either 
Case also to Fine. 

246. Whoever knowingly has in his Possession, without lawful Excuse, any 
Tool, Machine, or Material, which may be used for forging any Token, 
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raeanii^ or having Reaeron to believe that it be tued &r forging such 
Token, is liable to Inaprisonment for Three Years, and ijdso to Fine. 

247. Whoever forges any sterling Coin is liable to Transportation or Impri- 
sonment for Seven Years, and in either Case also to Fine. 

The Ofleneea ndating to Coin are ineluded in a aepiurate Chapter of the Code, • 

248. Whoever forges any current Coin is liable to Imprisorilnent for Three 
Years, and also to Fmc. 

249. Whoever alters any current Coin, meaning to make it look like differont 
current Com, commits the Offence of forging the Coin to which he endeavours 
to liken it. 

260. Whoever gilds or silvers, or with any Wash or Alloy colours or cases 
over, any Metal or Mixture of Metals of the Size and Shape of any current- 
Coin, meaning or having Reason to believe that the same may be made into 
forged current Coin, commits the Offence of forging such Coin. 

251. Whoever debases any current Coin by lessening, lightening, or other- 
wise altering it, meaning or having Reason to believe that the Coin so debased 
may pass mr genuine current Coin, commits the Offence of forging such 
Coin. 

252. It is not necessary for Completion of the Offence of forging Coin that 
the forged Coin be so far finished as to be ready for uttering. 

253. Whoever knowingly imports into India any forged Coin, like or meant 
to be like sterling Coin, is liable to Imprisonment for Five Years, and also to 
Fine. 

254. Whoever knowingly imports into India any forged Coin, like or meant 
to be like current Coin, is liable to Imprisonment for Three Years, and also 
to Fine. 

2.56. Wlioever in India abets the Forgery of sterling Coin out of India, is 
liable to Imprisonment for Five Years, and also to Fine. 

256. Whoever knowingly utters or puts off as sterling Coin my forged Coin 
or Coin debased by Forgery, is liable to Transportation or Imprisonment for 
Seven Years, and also to Fine. 

257. Whoever knowingly utters or puts off as current Coin any forged Coin, 
or Coin debased by Forgery, is liable to Imprisonment for Three Years, and 
also to Fine. 

258. Whoever knowingly utters or puts off as current Coin any forged Coin 
or Coin debased by Forgery, after having been convicted of any Offeno^ made 
punishable in this Chapter, is liable to Transportation or Imprisonment, for 
Seven Years, and in either Case also to Fine. 

259. Whoever buys, sells, takes, or puts off, or endeavours to buy, sell, 
take, or put off, any debased sterling Coin or my forged Coin, like., or meant 
to be like sterling Coin, at a lower Rate or Value than that for which such 
sterling Coin is issued, is liable to Imprisonment for Five Years, and also to 
Fine. 

260. Whoever knowingly has in his Possession, without lawful Excuse, any 
forged current Coin, or current Coin debased by Forgery, meaning or having 
Reason to believe that it may pass as genuine, is liable to Imprisonment for 
Three Years, and also to Fine. 

The mere Offence of guilt7 Possemion, unaccompanied by any Attempt at Uttecanoc, seems 
sufficiently punished, even in the Case of sterling Coin, by the Punishment which tlie Code awards 
for such Possession of forged Coin other than sterling. The guilty Knowledge, at the Umo of 
becoming possessed, is purposely omitted. 

261. Whoever makes any Tool or Machine, meaning or having Reason to 
believe that it may be used for enabling any Person to forge any current Coin, 
Is liable to Transportation dr Imprisonment for Seven Years, and in either Case 
also to Fine. 

262. Whoever 
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462. Wh^er knowing'ly has in hut PosMssion, vrithout lawful Excuse, any 
Tool, Machine, or Material meaning or having Reason to' believe that it may 
be used, for JhrgtW any curretU CWn, is liaUe«to Imprisonment for Three 
Yearn, and also to Fine. 

263. Whoever knowingly and without lawful Authority takes out of anv Mint 
established b^ the Queen or the East India Company any Tool or Machine 
used for coining current Coin, is liable to Imprisonment for Three Years, and 
also to Fine. 

264. Whoever, being an Officer employed in any Mint established by the* 
Queen or the East India Company, contrives or abets the Issue of any Coin 

• from that Mint as sterling Coin^ of any other Weight or Composition than the 
Weight and Composition established by Law, is liable to Imprisonment for Five 
Years, and also to Fine. 

Chapteb XII. 

^ m • 

Offences against the Revenue. 

265. Whociver wiljtdly imports or endeavours to import any Proper^ into 
India., or wilfully exports or endeavours to export any Property from India, or 
wilfully carries or endeavours to carry any Property from Place to Place in 
Iridia, in breach of any Law by which such Importation, Exportation, or carry- 
ing is forbidden or regulated, is a Smuggler, and commits the Offence of 
“ Smuggling.” 

266. Whenever any Gang or Company of Three or more Persons meet or 
continue together for the Purpose of Smuggling, every Smuggler forming Part 
of such Gang commits the Offenqe oP Gang Smuggling. 

267- Every Smuggler is liable to a Fine of Five hundred Rupees, added to 
Five Times the Value of the Property smuggled. 

268. Vi\iOG.VQr fraudulently receives smuggled Property, knowing it to have 
been smuggled, is liable to Fine of Five hundred Rupees, added to Five Times 
the Value of the Property smuggled. 

269 . Every Person who is convicted of Smuggling or of fraudulently receiving 
smuggled Property knowing it to have been smuggled, after having been 
previously convicted of either Offence herein mentioned, is liable to Imprison- 
ment for One Year, and also to Fine. 

See Act XXIX. 1838, 17. 

270. Every Person who commits the Offence of Gang Smuggling is liable 
to Imprisonment for Six Months, and also to Fine of Five Hundred Rupees, 
added to Five Times the Value of the Property smuggled ; and, on being con- 
victed a Second or any following Time of Gang Smuggling, is liable to Impri- 
sonment for Two Years, and also to Fine. 

See Act XXIX. 1838, 

t 

271 . Evory Person who commits the Offence of Gang Smuggling while armed 
with any Weapon, is liable to Imprisonment for Three Years, and also to Fine. 

272 . Whoever, being in charge of any Fme/, places that Vessel where he is 
forbidden to place it, or refuses, without lawful Excuse, to place it where he is 
lawfully hound to place it by any Law or the binding Order of any Revenue 
Oj^&r, is liable to Fine. 

273 . Whenever the Cargo on board of any Vessel, on lawful Examination 
^thereof by any Revenue Officer, is not found to correspond with the Manifest 
*of the Cargo delivered according to Law, the Master of such Vessel is liable to*' 
Fine if there are more Goods than are set forth in the Manifest; and, if any 
Goods are missing which are in the Manifest, to Fine of Five hundred Rupees 
for each missing Package, the Absence of which is not accounted for to the 
Satisfac^on of the Collector of Customs. 

Soo A^VI. 1844. 

274 . Whoever cultivates, collects, or manufactures anything in breach of any 
Law by which the Cultivation, Collection, or Manufacture of that Thing is 
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forbidiclen or regulated, is liable to Imprisoament {or Three and also to 

Fine. 

275. Whoever makes or knowingly has in Ais Possession, without lawful 
Excuse, any Tool, Machine, or Implement, meaning , or .having Reason to 
believe that it may be used ibr doing anything which is an Offence under 
Article 274, is liable to Imprisonment for Three Months^ mA also to Fine of 
Five hundred Rupees. 

276. Whoever carries front Place to Place, sells, or offers for Sale anything 
•in breach of any Law by which the carrying, selling, or offering for Sale of such 
Thing is forbidden or regulated, is. liable to Imprisonment for Three Months, 
and also to Fine of Five hundred Rupees. 

277. Whoever has in his Possession anything in breach of any Law by which 
the Possession of that Thing is forbidden or regulated, is liable to Fine of 
Twice the Value of that Thing. 

278. Whoever, being to put any To/ren on ‘any thing in his 
Possession omits to put such Token thereon, is liable to Fine of the Value of 
such Article. 

279* Whoever, meaning to cause wrongful Loss to any Person, effaces any 
Part of any stamped Document in order that such Stamp may be used for 
another Document, is liable to Imprisonment for Six Months, and also to Fine 
of Five hundred Rupees added to Five Times the Value of such Stamp. 

There can bo little Doubt that this would be a forged Docuiiient under tho Definition of 
Article 229, but tho Offence is so special, that it seems proi)erly placed, in a separate Article. The 
Word Person under Article 8 applies to corporate Bodies as well as Individuals, and so would 
include the East India Company represented by the Government. 

280. Whoever, meaning to cause wrongful Loss to any Person, uses for any 
Document any stamped Material which he has Reason to believe to have been 
before used for another Document, is liable to Imprisonntent for Six Months, 
and also to Fine of Five hundred Rupees added to Five Times the Value of 
the Stamp. 

281. Whoever establishes or maintains any unlauful Post for carrying Letters 
or Packets from Place to Place for Hire, or receives any Letter or Packet in 
order to carry it by such unlawful Post, or carries the same by such unlawful 
Post, or delivers the same having Reason to believe that it has been carried by 
such unlawful Post, is liable to Imprisonment for Three Months, and also to Fine 
of Five hundred Rupees. 

282. Whoever, being in charge of any Letter or Packet which is on board of 

any Vessel, and being lawful!^ bound to deliver such Letter or Packet at any 
Post Office or to any Officer of a Post Office, tvilfuUij omits so to deliver it at 
the Time and in the Manner ordered by Law, is liable to Fine. ^ 

283. Whoever, being in charge of any Vessel, refuses to take on board of 
that Vessel any Letter or l*ackct which he is lawfully boimd to take on board, 
is liable to Fine of Five hundred Rupees. 

28^. Whoever sends any chargeable Letter or Packc{| by any Post estab- 
li.shed by the Government in such Manner as to make it appear to be a Packet 
or Part of a Packet not chargeable with any Postage Duty, or^ chargeable with 
a lower Rate of Duty than the full Postage Duty of such Letter or Packet, is 
liable to Fine of Fifty Rupees. 

See Ada XVII. 1837k 9, 10 ; XX 1838, 5, 6, 7. 

285. Whoever, being an Officer oi any Post Office established by the Govern- 
ment, puts any wrong Token on any Letter or Packet, or Jraudu- 
lently alters or efiaccs any Token on any Letter or Packet, is liable to Impri- 
sonment for Two Years and also to Fine. 

See Act XVII. 1837, 85, . 

286. Whoever, being lawfiilly empowered by Licence from any (Mcer to 
cultivate, to collect, to manufacture, to import, export, to carry from fWe to 
Place, to sell, or to have jn his Possession, anything, wilfully disobeys any Law, 
or binding Order, or any Condition imposed by the law^ Authority of the 

* Officer 
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Officer from whom such Licence was obtained, as to the Waj in which he is to 

act as such licensed Person, is liable to Fine of Two hundred! Rupees. 

• 

287. Whoever tcilfatty evades or endeavours to evade the Payment of any 
Toll or Duty made payable by any Law, or does an^hing in breach of any 
Law relat^ to the public Revenue drawn <W)m any Toll or Duty, not being 
an Offence under any Article herein before contained, whereby wrongfijd Loss 
may oe caused of any Toll or Duty, or any Part thereof, is liable to Fine of 
Ten Times the Amount of such Toll or Duty, or to Fine of Five hundred 
Rupees, if the Amount of such Toll or Duty cannot be ascertained ; and if 
the Offender is an Officer of the Revenue, is also liable to Imprisonment for* 
Two Years. 

Soo Acts XIV, 1836, 12; XXV. 1836, 4, 22, 24; XVI. 1887,4, 5; XVIL 1837, 18.38. VI. 
1844. XV. 1845. 

288. The Punishments provided by this Chapter are independent of any 
Confiscation or increased Duties to which any Property is liable for Breach of 
any Law by any Person. 


CuAPTEn XIII. 

Offences relating to the Spread of Disease, Adulteration of Food and Medicine. 

Chapter XIV. of the Code is divided into Two, this and the following one. 

289. Whoever maliciously does anything which he has Reason to believe to 
be likely to spread any Disease dangerous to Human Life, is liable to Imprison- 
ment for Six Months, and also to Fine of Five hundred Rupees. 

The Prohibition of Lioculation of Small Pojc was considered while this Article was under Dis> 
euBsion, but was left undetermined, pending further Inquiriee. 

290. Whoever recklessly exposes himself, or any other Person, while discasedt 
with any infectious Disease in any Thoroughfare or public Place, is liable to 
Imprisonment for Six Months, and also to Fine of Five hundred Rupees. 

291 . Whoever recAr/m/y exposes any Poison is liable to Imprisonment for 
Six Months, and also to Fine of Five hundred Rupees. 

292 . Whoever wilfully disobeys any Law or binding Order for putting any 
Vessel into Quarantine, or for regulating the Intercourse wdth any Vessel in 
Quarantine, or with any Place where an infectious Disease prevails, is liable to 
Imprisonment for Six Months, and also to Fine. 

293 . Whoever wilfully adulterates any Food or Drink, so as to make it 
unwholesome, meaning or having Reason to believe that it may be used as 
wholesome Food or Drink, is liable to Imprisonment for Six Months, and also 
to Fipe of Five hundred Rupees. 

294 . Whoever sells or offers for Sale, or puts off as wholesome, any Food or 
Drink, having Reason to l)elievc it to be unwholesome, is liable to Imprison- 
ment for Six Months, and also to Fine of Five hundred Rupees. 

295 . Whoever wi fully adulterates any Drug or Medicine, so as to lessen the 
Efficacy or change the working of such Drug or Medicine, or to make it hurtful, 
meaning or having Reason to believe that such Drug or Medicine may be used 
as genuine, is liable to Imprisonment for Six Months, and also to Fine of Five 
hundred. Rupees. 

296. Whoever, having Reason to believe any Drug or Medicine to l)e adul- 
terated, so as to lessen its Efficacy or change its working, or to make it hurtful,^ 

* sells or offers it for Sale, or puts it off as genuine, is liable to Imprisonment for 
Six Months, and also to Fine of Five hundred Rupees. 

297 . Whoever wilfully sells or offers for Sale, or puts off any Drug or Medi- 
cine as a different Drug or Medicine, is liable to Imprisonment for Six Months, 
and also to Fine of Five hundred Rupees. 
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Chaptbb XIV. 

' Common Nuisances . . 

299. A “ Common Nuisance” is whatever is to the common fVrong of Her 
Majesty's Subjects, or any Class of them, or Mything whereby they are hin- 
dered of or disturbed in tne lawful Use and Enjoyment of any common Ri^t, 
or which causes or is likely to cause to them any common Harm, Disorder, or 
Annoyance. A Common Nuisance is not excused on the ground that it causes 
some other Convenience or Advantage, 
u See Article of Crimes and Punisliments, pp. 125, 128. 

264 299. Whoever carries on any Trade, Manufacture, or Process, whereby any , 

bad' or unwholesome Smell, Gas, Soot, Smoke, Vapour, Ash, or Dust arises, 
or any loud Noise is continued, to the Annoyance of Persons using any Tho- 
roughfare or Dwelling in the Neighbourhood, in such Manner as to be ^ilty 
of a Common Nuisance^ is liable to Imprisonment for Six Months, and mso to 
Fine of Five hundred Rupees. 

This Article is Tcry much more limited than the coritsponding Clause of the Code, and is still 
further restricted by Article 300. It and other Articles of this Chapter are purposely worded so 
as to leave the Question of Fact to bo tried, whether there is a Nuisance or not. 

See Act XXI. IBttl, and Act of Crimes and Punishments, p. 126. A Dwelling is defined in 
Chapter XVI. . 

300. No Person is to be deemed guilty of a Common Nuisance under 
Article 299. where the Trade, Manufacture, or Process has been carried on in 
the same Plaee and in the same Manner, without material Increase of Annoyance 
to the Neighbourhood, during at least Three Years, or where the Thorough- 
fare has been made, or the Dwellings of all those appearing to be annoyed have 
been built, since any Time w'hen the same Trade, Manufacture, or Process was 
carried on in the same Place and in the saine Manner. 

The Time of Limitation proposed in the Act of Crimes and runishmenta is Twenty Years. ' 

270 301. Whoever makes more than Forty Tolahs of Gunpowder or other explo- 

sive Substance at One Time, in any Building within Three hundred Yards of 
any Dwelling or of any public Thorougfarc, or in any Dwelling, is guilty of a 
Commen Nuisance, and is liable to Imprisonment for One Year, and also to 
Fine. 

The general OfTenct' of causing Danger to Life by any Means, in such Manner that if Death 
were to follow it would be Murder or Manslaughter, is provided for in the next Chapter. 

270 302. Whoever keeps more than Ten Seers of Gunpowder or other explosive 

Substance at One Time, not being Ammunition belonging to the Qtieen or the 
East India Company, in any Building within 'I'hree hundred Yards of any 
Dwelling or of a public Thoroughfare, or in any Dwelling, or in a Vessel in any 
Part of a River, Harbour, or Roadstead, whither Vessels are forbidden by Law 
to come without discharging their Gunpowder, is guilty of a Common Nuisance, 
and is liable to Imprisonment for One Year, and also to Fine. 

303. Whoever, in any .Building within Three hundred Yards of my Dwelling 
or of a public Thoron^arc, or in any Dwelling, keeps more than One Seer of 
Gunpowder or other explosive Substance, not being Ammunition bdonging to 
the ^teen or the East India Company, in One Canister or Package, or in any 
'I'wo or more Canisters or Packages, containing altogether more than One 
Seer, nearer than Ten Feet one from another, is guilty of a Common Nuisance, 
and liable to Imprisonment for One Year, and also to Fine. 

“-27O :iM)4. Whoever, wilfully and without lawful Excuse, disobej's any Law or 

binding Order concerning tbe Manufacture, Care, or Sale of Gunpowder or 
other explosive Substance, is guilty of a Common Nuisance, and is liable to ^ 
Imprisonment for Six Months, and also to Fine of Five hundred Rupees. 

305. Whoever builds or repairs any House or other Building in any Manner 
forbidden by any Law or binding Order for regulating Buildings, is guilty of a 
Common Nuisance, and is liable to Fine of Five hundred Rupees. 

See Acts XII, 1837 ; XXVIH. 1839. 

306. Whoever, having a Right to pull down or repair any Building, allows 
it to be in a ruinous or dangerous State, or allows it to fall, so as to be guilty 

of 
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of a Common Nuisance, is liable to Imppisonmcnt for Six Months, and also to 
Fine. 

307. Whoever vnlawjvlly destroys defaces, injures, or removes any Lifibt- 
house. Seamark, or Mark used for navigating any River, or any Buoy, is guilty 
of a Common Nuisance, and is liable to Imprisonment for 't'hre^ Years, and 
also to Fine. 

308. Whoever, without lawful Excuse, hinders or obstructs the Passage along 

any public Thorougfare, or any navigable River or Canal, is guilty of a Com- 
mon Nuisance, and is liable to Fine. ’ 

« 

309. Whoever, in breach of any Law or binding Order, throws Ballast or 
Rubbish into any Harbour, Roadstead, or Anchorage, is guilty of a Common 
Nuisance, and is liable to Fine. 

310. Whoever maliciously diverts the Course of any Stream of Water, or 
lessens the Supply of Water to it, in such Manner as to be guilty of a Common 
Nuisance, is liable to Imprisonment for Two' Years, and also to Fine. 

311- Whoever maliciously defiles the Water of any public Well, Spring, or 
Tank, so as to be guilty of a Common Nuisance, is liable to Imprisonment for 
One Month, and also to Fine of Two hundred Rupees. 

312. Whoever, being the Owner of any Tank or Well near any public 
Thoroughfare, leaves such 'fank or Well unfenced, or not safely fenced, so as 
to be Common Nuisance, is liable to Fine of Two hundred Rupees. 

S«! Act XXL 1841. 

I 

313. Whoever digs any Pit and leaves it unfilled or undrained, so as to be 
a Common Nuisance, is liable to Fiac. 

314. Whoever keeps for Hire without Licence any Carriage or other Thing 
required by Law- to be licensed, or wilfully disobeys or neglects any (.’ondition 
on which A/s Licence for keeping such Carriage or other Thing is granted to 
him, is guilty of a Common Nuisance, and is liable to a Fine of Fifty Rupees. 

315. Whoever navigates any Vessel heedlessly, or otherwise than according 
to any Law or binding Order for regulating the Management of such a Vessel, 
is liable to Imprisonment for Six Months, and also to Fine. 

Soc Notci to Article 301. 

316. Whoev'er drives any Carriage or Animal, or rides, in any public 
Thoroughfare or public Place, furiously, heedlessly, and wantonly, is liable to 
Imprisonment tor One Month, and also to Fine of 'Fwo hundred Rupees. 

317. Whoever heedlessly lets loose, or allows to be out of his Control, in any 
public Thoroughfare or ])ublic Place, any wild or dangerous Animal belonging 
to/tVnj, or of which /<e had charge, is guilt y of a Common Nuisance, and is liable 
to Imprisonment for One Jilnnth, and also to Fine of Two hundred Rupees. 

318. Whoever keeps or draws any Lottery, or knowingly allows any Lottery 
to be drawn in his House, or contrives or publishes any Scheme for a Lottery, 
is guilty of a Common Nuisance, and is liable to Imprisonment for Six Months, 
and also to Fine. 

319- Whoev'er agrees to pay any Sum of Money, or to dcliv'er any Property, 
or to do or forbear to do anything for the Benefit of any Person on the happen- 
ing of any Event depending on or connected with the Drawing of any Lot, 
Ticket, Number, or Figure, or any other Chance, in any Way other than by 
the lawful Insurance of Lite or Property, is deemed to keep a Lottery witliiu 
the Meaning of Article 318. 

320. Whoever keeps a Press for printing Books or Papers, otherwise tliau 
according to any I^aw or binding Order for regulating the Possession of^ 
Printing Presses, is guilty of a Common Nuisance, and is liable to Imprisonment 
for Tw^ Years, and also to Finc^ 

This anil the next Two Articles iorm Chapter XVII. of the Code. 

321. Whoever prints or publishes any Book or Paper otherwise than accord- 
ing to any Law or binding Order for regulating the printing and publishing of 
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No. of the Books and Papers, is guilty of a Common Nuisance^ and is liable to Imprisott- 
Henai Code, foj. Years, and also to Fine. 

293 322. Whoever prints or publishes any periodical Book or Paper containing 

public News, or Remarks on public News, otherwise than according to any Law 
or binding Order for regulating the printing and publishing of such Books and 
Papers, is gftilty of a Common Nuisance, and is liable to Imprisonment for Two 
Years, and also to Fine. 

323. Whoever prints, publishes, or openly exhibits anything representing or 
having any lewd, obscene, or immoral Signification, is guilty of a Common 
Nuisance, and is liable to Imprisonment for One Year, and also to Fine. 

324. Whoever sells or endeavours to sell or put off anything representing or 
having any lewd, obscene, or immoral Signification, is guilty of a Common 
Nuisance, and is liable to Imprisonment for Six Months, and also to Fine of 
Five hundred Rupees. 

18G 325. Whoever in any public Thoroughfare or public Place, or within view 

thereof, is guilty of any Lewdness or Obscenity, or exposes his Person inde- 
cently, is guilty of a Common Nuisance, and is liable to Imprisonment for One 
Month, and also to Fine. 

326. Whoever is guilty of any other Common Nuisance is liable to Imprison- 
ment for One Month, and also to Fine of Fifty Rupees. 

327. Whenever a Common Nuisance is continuous, the Court may adjudge 
the Offender to pay such Fine, not exceeding One-tenth Part of the Fine first 
adjudged, as in its Discretion seems fit, for each Day during which the Common 
Nuisance is continued after Conviction of the Offender. 
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Chapter XV. 

Offences against the Body. 

Division I. 

Murder, Manslaughter, and Attempts tx> murder. 

328. Whoever maliciously kills any other Person commits Murder. 

329. Whoever wilfully kills himself, or gives Consent to his own Death, 
by the unlawful Act of another Person, commits Self-murder. 

330. Whoever maliciously abets another Person in committing Self-murder, 
or in doing anything which the Abettor knows to be likely to cause Death, 
and thereby causes the Death of such other Person, commits Murder. 

331. Whoever, otherwise than maliciously or by Mischance, ViWs any other 
Person, being neither a Convict lawfully put to death in execution of a lawful 
Sentence, nor a Person lawfully killed in War, or in the Exercise of the Right 
of Defence, commits Manslaughter. 

332. In any Case Murder or Manslaughter the free Consent of the Person 

killed does not change the Offence. 

333. It is Manslaughter, and not Murder, when the Death is caused in 
sudden Fear or Anger, caused by great and unlawful Provocation, unless the 
Offender either sought or wilfully provoked the Circumstances causing the 
Fear or Anger as an Excuse for killing or doing Hurt, or assaulted the Person 
killed before the Circumstances which caused the Fear or Anger. 

Assault is defined in Division v. of this Chapter. 

334. In every such Case the Court by which the Culprit is tried shall d,eter- 
mine whether the Provocation was great enough, and the Passion of Fear or 
Anger great and sudden enough, to take from the Offence the Character of 
Murder. 

335. In the Case provided for in Article 333 it is Manslaughter', and not 
Murder, though the Offender happens to kill another Person whom he did not 
mean to hurt, with or instead of the Person who caused the Fear or Anger. 

336. Whoever 
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' 336. Whoever commits Murder is liable to suffer Death. , 

See Article 100. • 

337- Whoever commits Manslaughter is liable to Transportation or Impri* 
sonment for Fourteen Years, and also to Fine^ unless the Manslaughter is 
extenuated or justified as herein-after provided. 

338. Manslaughter is extenuated, where a Person is in the lawful Exercise of 
the Right of Defence, in such wise that he has not the Right of causing Death 
to the Offender, but meaning to use no more Force than he had rcasoilable 
(xround to think necessary for such Defence, kills the Offender. • 

Tliis Offence is punishable in the Code by Fourteen Years Imprisonment. Bift the Code carries 
the Right of killing in defence further than is now proposed. Compare Article 86 with Clauses 
76, 79 of the Code. 
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339 . Manslaughter is extenuated, where an Intruder in any House or Land 298 
resists being forcibly put out, and thereupon the Person entitled to the lawful 303 

Possession thereof, meaning to use no more Force than he has reasonable 
Ground to think necessary for the Purpose, kills the Intruder. 

Sf'C Note on the la.«it Article. Intrusion is defined in tho Chapter of Offences against Property 
to mean tho unlawful Entry into a House or Land. It includes “ House Trespass,” aud some other 
“ Criminal Trespasses” of the Code. 

.340. Manslaughter is extenuated, when a Person defending himself against 296 

Gne Person commits Manslaughter by killing another Person, if it would have 
been extenuated had the Person killed been the Person against whom the 
Manslayer was defending himself. 

341. Whoever commits exteyiuxited Manslaughter is liable to Imprisonment 302 
for One Year, and also to Fine. 303 

.342. Manslaughter is justified, ’when committed by an Officer or other 
Person tvho, having lawful Authority to arrest or keep in Custody any Person 
for any Capital Offence, or Suspicion of any Capital Offence committed by him, 
and using lawful Means for the Purpose, cannot otherwise than by killing the 
Culprit hinder his Escape. 

Justifiable Manslaughter is not mentioned in the Code. Clauses 62 and 63 would hardly save 
th(* Aots mentioned in this and the next Two Artiele.s from being Murder; for they arc within 
iiouf* of the Exceptions of Clauses 295, 

343. Manslaughter is justified, when committed by an Officer while lawfully 
acting in the Execution of any lawful Writ, Warrant, or other Process for 
Behoof of the Law, or by an Officer or other Person while hindering or putting 
down, or endeavouring to hinder or put dowm, a Felony, Itiot, or Brawl, if, in 
either Case, he is unlawfully and forcibly resisted, and, using no more Force 
than there is reasonable Ground to think necessary to overcome such Resistance, 
kills the Person so resisting ; or, in either Case, being under reasonable Fear of 
Dci^th, because of the Force opposed to him, if he does his Duty, aud because 
he cannot otherwise do his Duty and save his Life, kills the Person so resisting. 

344. Manslaughter is justified, when committed by any Officer or other 
Person while going to execute any lawful Authority, or while returning after 
having ex’ecuted it, or having been unlawfully liindcred from executing it, if it 
would have heew justified had he been in the actual Execution of it. • 

.34.5. It is v\oi justified Manslaughter if a Person is killed while resisting the 
Execution of a Writ, Warrant, or other Process for Behoof of the Law, unless 
he had Warning thereof, and that the Act resisted was about to be done by its 
Authority ; but such Warning need not be given by showing the Writ, War.- 
rant, or Process, or in express Terms, if it be given in fact by the Behaviour of 
the Parties or otherwise. 

346. Whoever, meaning to comniit Murder, docs all that he has reason t(. 3(KS 

believe necessary for the Purpose, in such Manner that //-e would have eon.-' 

raitted Murder if Death had been caused thereby, is liable to Tninsportatiou 
or Imprisonment for Life, and in either Case also to Fine. 

347. Whoever, meaning to commit Murder, maliciously causc.s any Hurt to .329 
any Person, is liable to Transportation or Imprisonment for Life, and in either 

Case also to Fine. 
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No, of the 348. Whoever, while rioting^ commits either of the Offences specified in 
Penal Code. Articles 346 and 347, is liable to suflPer Death. 

310 34'9. Whoever belongs, or has at any Time belonged, to any Gang of 
Persons associated for the Purpose of practising Murder, or any unlawJlU Act 

^ accompanied with Murder, is called a “ Thug” 

311 S.'iO. Every Thug is liable to Transportation or Imprisonment for Life, and 
in either Case also to Fine. 

31^ 3.51. Every Woman who, being with Child, causes herself to mis- 

carry, and every Person who wilfully, with the free Consent of a Woman with 
Child, causes her to miscarry, unless in either Case for the Purpose of saving 
her Life, is liable to Imprisonment for Three Years, and also to Fine. 

313 352. Every Person who wilfully, wiUiout the free Consent of a Woman w’ith 

Child, causes her to miscarry, unless for the Purpose of saving hci* Life, and 
while she is unable to consent freely, is liable to Transportation or Imprison- 
ment for Seven Years, and also in cither Case to Fine. 

353. There cannot be Murder or Manslnughter of a Child in the Womb 
unless it is born alive after a Hart received by it in the Womb, which Hurt 
causes its Death after being born alive. 

See Act (if ('rimes and l*unislnnL‘ni!4, j>. 140, 

Division II. 

Jlr/pe, Adultery, ^c. 

354. A Man commits Rape, who has carnal Knowledge of a fVotnan who is 
not then his Wife : — 

First. — Against her Will. 

Secondly . — Without her Consent, while she is insensible or incapable 
of giving her Consent. 

Thirdly. — With her Consent, when her Consent has been extorted by 
putting her in Fear of Death, Maim, or grievous Hurt. 

Fourthly . — With her Consent, when the Man has Reason to believe that 
her Consent has been given because she believes him to be another 
Man, to whom she is or believes herself to be married. 

Fifthly . — With or without her Consent, when she is under Ten Years 
of Age. 

Tlic Limitation of Age profHiscd ])y tin* (.'ode i^ Kiiie VenrH. The according to English 
Jiiiw is I’cii ; Jiltcr(*d for the Supn‘mci Courts of India, by 9 Geo. 4, Cap. 74, to Eight, on a 
misiiiken Idea of th(? Precocity of Girls in tropical Climates. Ou this Subject Professor Webb's 
Pathol ogia liulica, p. 2G0. 

355. The Offence is Rape, though the Woman consented before any carnal 
Knowledge had, if she is afterwards forced against her Will. 

356. No Woman shall be deemed the Wife of any Man within the Meaning 
of Article 354, if the Marriage has been procured by Force or Deceit, and is 
declared by a Court of competent Jurisdiction to have been null and void from 
the Beginning. 

3()0 357- Whoever commits Rape is liable to Transportation or Imprisonment 

for Life, and in either Case to Fine. 

358. Whoever commits Rape, while rioting, is liable to suffer Death. 

llape ia England i.s jiuiiisliabh* since 4 & o Viet. Cap. «'>6. by Transportation for Life. Under 
9 Geo. 4, Cap. 74. it is .still a ('apital Otfence within the Jurisdiction of the Supnano Courts in 
India. The usual Sentence in the C'umpany’s Courts in Bengal is Seven Years Imprisonment. 

359. Whoever has carnal Knowledge of a Girl under Twelve Years of Age 
is liable to Imprisonment for Three Years, and also to Fine. 

The Age in England is Twelve ; altered by 9 Geo. 4, Cap. 74, to Ten, See Note to Article 354. 

360. A Man who commits Adultery, by having carnal Knowledge of the 
Wife of another Man, knowing or having Reason to believe that she is another 
Mans Wife, is liable to Imprisonment for Three Yeans, and also to Fine. 

Adulwry is criminal by the Mahometan Law, which is adopted by Be^lation XVII. 1817, of 
tho Bengal Code ; it is tliere made punishable with Seven Yeni's Imprisonment. 

36l. A married 
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361 . A married Woman ■who commits Adultery, by knowingly allowing any No. ofti 
Man other than her Husband to have carnal Knowledge of her, is liable to Penal Co^ 
Imprisonment for Two Years. 

362 . Whoever has carnal Knowledge of any unmarried Virgin under the 
Age of Kighteen Years, while she is under the Cai-c of her Parent or Guardian, 
or of any Person laAvfully appointed by her Parent or Guardian to have the* . 

Care of ner, or after taking or seducing her from such Care, is liable to Impri- 
sonment for Three Years, and also to Fine. 

363 . Whoever takes or seduces any unmarried Virgin under the Age Of 
Eighteen Years from the Care of her Parent or Guardian, or 'of any Person 
lawfully appointed by her Parent or Guardian to have the ( 'are of her, or any 
married Woman from the Care of her Husband, or any Person in whose Can* 
she is with the Consent of her Husband, for the Purpose, in either (Jase. of 
having or causing any other Person to have carnal Knowledge of her, is 
liable,— 

If she is taken by Force,' to Transportation or Imprisonment for Seven 
Years ; 

If she is seduced, or taken otherwise than by Force, to Imprisonment 
for Two Years ; and in either Case also to Fine. 

. 364 . A Man who, knowing that a Woman is not his lawful Wife, has carnal 4 (iG 

Knowledge of her with her (Jonsent, procured by falsely causing her to believe 
that she is his lawful Wife, is liable to Transportation or Imprisonment for 
Fourteen Years, and in cither Case also to Fine. 

36 .'j. Whoever with any dishonest Intention goes through any Ceremony of 4(;g 
lawful Marriage, knowing that he js not thereby lawfully married, is liable to 
Imprisonment for Three Years, and also to Fine. 

366 . Whoever is guilty of Buggery wdth Mankind or any Animal is liable to 
Transportation or Imprisonment for Life, and in either Case also to Fine. 

367. Carnal Knowledge is completed by Penetration of the Body. ;55C 

Division III. 

Kidnapping. 

368 . Whoever by Force or Fraud ma/iciousfp takes or decoys any Person ;i 54 

out of India, or any Child under Fourteen Years of Age out of the lawful 
Cu.stody of the Parent or Guardian of such Child, commits the Olfence of 
Kidnapping. 

369. Whoever kidnaps any Person is liable to Transportation or Imprison- 
ment for Seven Years, and in cither Case also to Fine. 

37 d. Whoever kidnaps any Person, meaning or having Reason to believe it 3,56 

likely that any Felony will in consequence thereof he committed with respect .3.57 

to such Person, is liable to be punished in the same Manner as an AheUor of 
such Felony, whether or not such Felony is committed. 

371. Whoever by Force or Fraud nnlawfully takes or decoys any Person 
on board of any V’essel, with Intent to kidnap him, is liable to Imprisonment 
for Three Years, and also to Fine. 

372. Whoever, having charge of any Vessel, knoAvingly receives on board 
thereof without a binding ^rder, Pennit, or Ticket, for the Purjiose of being- 
carried out of India, any Person who cannot lawfully embark on board of such 
Vessel for such Purpose without such Order, Permit, or 'I'ickct, is liable, to 
Imprisonment for Six Months and also to Fine. 

Division IV. 

Danger to Life, Maims, and other Hurts. 

373. Whoever maliciously sets Fire to a Dwelling, any Person being therein, 
is liable to suffer Death. 

374. Whoever maliciously sets Fire to, casts away, or otherwise destroys, any 
Vessel, whereby the Life of any Person is endangered, is liable to suffer Death 

(263.) 4 F 3 375. Whoever 
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^'o. of Ae 375. Whoever malicioudy shows any false Light or Signal, knowing or 
Pcn4l C-odc. having Reason to believe that he will thereby endanger the Safety of any Vessel, 

or maliciovdy does anything "ending to the immediate Loss or Destruction of 
any Vessel in Distress, is liable to suffer Death. 

308 37g^ Whoever maliciously endangers the Life of any other Person in such 
I wise that it would be Murder if Death wore thereby caused, is liable to Trans- 
portation or Imprisonment for Seven Years, and in either Case also toj^ine. 

265-271 377. Whoever recklessly endangers the Life of any other Person in such wise 

309 that it would be Manslaughter if Death were thereby caused, is liable to Im- 
' ' prisonment for,, Two Years, and also to Fine. 

The Clauses of the Code quoted in the Margin specify certain recklcsH Acts as punishable abso^ 
lately. The right Principle seems to be to punish such Acts only ^srheri douo in such Manner that 
any Ilarm actually following from thc^m would bo punishable. 

322 378. Whoever, with Intent to commit any Felony, or for any Purpose of 

Compulsion, maliciously maims or causes any grievous Hurt to any other 
Person, is liable to Transportation, or Imprisonment for Life, and in either Case 
also to Fine. 

379- Whoever, while rioting, commits the Offence specified in Article 387, 
is liable to suffer Death. 

319 380. Vfhoever maliciously maims or causes any grievous Hurt to any other 

324 Person is liable to Transportation or Imprisonment for Fourteen Years, and in 
either Case also to Fine. 

327 381. Whoever heedlessly maims or causes any grievous Hurt to any other 

Person, unless it is extenuated under Article 382, or justified under Article 
is liable to Imprisonment for One Year, and also to Fine. 

32G 382. Maims andgr<c»OMS Hurts arc extenuated when caused in such wise that 

if Death were thereby caused the Offence would be extenuated Alanslaugliter. 

383. Whoever causes a Maim or grievous Hurt which is extenuated under 
Article 382, and not justified under Article 391, is liable to Imprisonment for 
Six Months, and also to Fine of' Five hundred Rupees. 

329 384. Whoever, meaning to maim or do grievous Hurt to any other Person, 

does all that he has Reason to l)elieve necessary for the Purpose, in such wise 
tliat he would be liable to Tramportation or Imprisonment for Life or for 
Fourteen Years if a Maim or grievous Hurt were thereby caused, is liable to 
Transportation or Imprisonment for Seven Years, and in either Case also to 
Fine. . 

329 385. Whoever causes any Hurt to any other Person in endeavouring mali- 

ciously to rmim or cause any grievous Hurt to him, is liable to I'ransportation 
or Imprisonment for Seven Years, and in either Case also to Fine. 

321 386. Whoever, with Intent to commit any Felony, or for any Purpos’c of 

Compulsion, maliciously causes any Hurt to any other Person, is liable to 
Transportation or Imprisonment for Fourteen Years, in either Case also 
to Fine. 

.323 387. Whoever maliciously causes any Hurt to any other Person by the Edge 

or Point of any sharp Weapon, or by Fire, or any heated Substance, or by any 
corrosive, explosive, or poisonous Substance, or by any Animal, is liable to 
Imprisonment for Three Years, and also to Fine. 

318 388. Whoever causes any Hurt io any other Person is liable to 

Imprisonment for One Year, and also to Fine. ^ 

389. Whoever maliciously causes any Person to take or inhale an^' Drug or 
Vapour, with Intent to hurt him, or to commit or abet the Commission of any 
Offence, is liable to Imprisonment for Three Years, and also to Fine. 

" Soo Act XXIX. 1850. ■ 

390. Whoever wilfully maims or docs any other Hurt to himself or any 
other Person, in order that the Person so maimed or hurt may avoid Performance 
of any public Duty, or in order that such Person may more readily get Alms, 
is liable to Imprisonment for One Year, and also to Fine. 

Tills is an Offence by the Common Law dP Lnglnud. It is termed Malongining, corrupted into 
Malingering. 

391. Whoever 
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■391- Whoever causes any Kind of HuH in such wise that if Death were 
thereby caused it would be jmtified Manslaughter^ is not liable to any 
• Punishment. 

Division V. 

Assaults. 

, 392. Whoever wilfully touches or meddles with, or endeavours to touch or 
meddle with, the Person of another, directly or indirectly, without his Consent, 
with Intent and having at the Time Ability to cause to him any Hurt, or bodily 
to annoy him, is said to assault him. 

393. Whoever, having at the Time Ability to assault any Person, wilf.illy 
l)chavcs himself m as to give to him or any other Person Reason to believe that 
he is about to commit an Assault, is said to make Show of Assault. 

.394. Words alone do not make an Assault or Show of Assault, but Words 
spoken by any Person may give such a Meaning to anything done by him, as 
to make it a Show of Assault. 

395. Whoever maliciously hinders any Person from going whither he will 
and lawfully may go, is said to restrain him wrongfully. 

396. Whoever wrongfully restrains any Person in an enclosed or private 
Place is said to imprison him wrongfully. 

397. Whoever wrongfully restrains any Person is liable to Imprisonment 
for Three Months, and also to Fine. 

393. Whoever wrongfully imprisons any Person is liable to Imprisonment 
for One Year, and also to Fine. * 

399* Whoever wrongfully imprisons any Person for more than Twenty-four 
Hours is liable to Imprisonment for Two Years, in addition to One Month, for 
every Day on which such wrongful Imprisonment was continued after the First 
Twcnty-lour Hours, and also to' Fine. 

400. Whoever wrongfully imprisons any Person, with intent to commit any 

Felony, or for any Purpose of Compulsion, is liable to Transportation or Impri- 
sonment for Seven Years, and in either Case also to Fine. • 

401. Whoever maliciously causes any Hurt to any Person, while that Per- 
son is wrongfully imprisoned, either by any wilful Act, or by neglecting to 
furnish anything which he has Reason to believe necessary to keep the Person 
imprisoned from being in Danger of Death or Hurt, is liable to Transportation 
or Imprisonment for h’ourtccn Years, and also to Fine. 

402. Whoever assaults any Person, unless the Offence is extenuated under 
Article 403, ox justified under Article 420, is liable to Imprisonment for Three 
Months, and also to Fine. 

403. Assaults are extenuated, w'hcn made in such wise that if Death were 
thereby cflused, the Offence would be Manslaughter. 

404. Whoever is guilty of extenuated Assault is liable to Imprisonment for 
One Month, and also to Fine of Fifty Rupees. 

405. Whoever assaults any Person, with intent wrongfully to imprison him, 
is liable to Imprisonment for Six Months, and also to Fine of Five hundred 
Rupees. 

106. Any Man who assaults any Woman is liable to Imprisonment for Six 
Months, and also to Finci 

407. Whoever assaults any Woman indecently is liable to Imprisonment fur* 
Oiic Year, and also to Fine. 

408. Whoever assaults any Officer, while in discharge of his Duty as such 
Officer, is liable- to Imprisonment for Six Months, and also to Fine of Five 
hundred Rupees. 
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409. Whoever assaults any Person 'in a Court of Justice is liable to Imprison- 
ment for One Year, and also to Fine. 

410. Whoever assaults any Cfficer of Justice is liable to Imprisonment for 
Two Years, and also to Fine. 

p 411. Whoever assaults any Judicial Officer is liable to Imprisonment for Two 
' Years, and also to Fine. 

412. Whoever assaults any Judicial Officer in a Court of Justice is liable to 
I^iprisoument for Three Years, and also to Fine. 

413. Every 'Convict who assaults his Gaoler, or other Person having lawful 
Charge of him, is liable to have the Term of his Sentence, either of Transporta- 
tion or Iniprisomncnt, lengthened by Two Years ; or if imprisoned only for 
Nonpayjnent of a Fine, is liable to Imprisonment for Two 'Years besides 
the Imprisonment to which he is liable for Nonpayment of such Fine : and, if a 
Man, is also liable to Whipping. 

.‘H.'i 414. Whoever assaults an)^ Person, with Intent to commit my Felony, is 

319 liable to Imprisonment for Two Years, and also to Fine. 

.'114 41.'i. Whoever, with Intent to kidnap, assaults any Person, is bable to Impri- 

sonment for 'J'hree Years, and also to Fine. 

;M() 416. Whoever assaults any Woman, with Intent to commit Bape, is liable to 

Imprisonment for '^I'lircc Years, and also to Fine. 

417. Whoever assaults any Person, with Intent to commit Buggery, is liable 
to Transportation or Iniprisoument for Seven Years, and in either Case also to 
Fine. 

.‘II. ‘1 41H. Whoever assaults any Person, with Intent to commit Murder, is 

liable to Transportation or Imprisonment for Life, and in either Case also to 
I’ine. 

.'152 419- Whoever makes Show of assaulting any Person, unless in such wise 

that an Assault would be extenuated under Article 40.'!, or justified under 
Article 420, is liable to Imprisonment for Ojjc Month, and also to Fine of Two 
hundred Rupees. 

420. Wlibcver assaidts any Person in such wise that if Death were thereby 
caused it would he justified Manslaughter, is not liable to any Punishment. •- 


Chapter XVI. 

OJfene.es against Property. 

.If).! 421. Whoever moves any Property, which is not lawfully in his Possession, 

375 and does not either wholly or in part belong to him, without the free Consent, 

3S3 expressed or implied, o.f the Owner, or of any Person having lawful Authority 

to allow the Act, and with Intent dishonestly to aj)propriate it permanently to 
the Use of himself or of any other Person, 

If by using Violence or causing Fear to any Person, commits Robbery ; 
If the Act is done fraudulently, commits Thefl or steals. 

'Fhc di^tinguirilies between Theft/* and “ CriiDinal Misappropriation of Property not in 
puni.sliifi^ tJio furm(*r witli Three Years rigorous liuprisoiinicnt, the latter with Two 
A^‘iirs Inipri.sonmeni of either Kind. Thon* seems no praeiioal Advantage, but rather tho c*ontrar}% 
in the Distinction. On this JSir L. Pt^d’s Observations, p. 26, on which the Definition in 
tlu‘ 'J'ext is mainly foundeiL The Di.stinction usually made between Things attached to the 
Karth, howevtu* slightly, and Tilings sevored from the Roalfy, has led to much mischievous 
(iiiibbling, ami is abandoned here. It is also made essential 40 tlie Offences of Theft and 
Robbc'ry that there should be an Intention of p(?rmancntly nppropriatin|f the Property taken, in 
^ which resi)e(!t also this Artich*< differs from tluj Code, following the English Law. Tho Code 
freats Theft and Extortion as the main Divisions of Criminal taking, and defines some Thefts 
as Robberies. It is believed that the Division adopted here corresponds |iettcr to popular as 
well as legal Usage*, ac.cording to which Tlmft is distinguished from Robbery by the Absence 
of Violence. 

422. Whoever fraudulently moves or deals with an^ Property which is 
• lawfully in his Possession, but docs not either wholly or m part belong to hini, 

with 
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'With Intent {fu&one«% to appropriate it p^manentlj to the Use of himse(f 
or of any other Person, and dso whoever diskoneMlif moves or deals with any 
•Property which does partly but not wholly l^long to •/«»», with Intent 
to cause wrong/iU Loss to any other Person to whom it in part belongs, 
commits Embezzlement. . • 

423. Whoever, being possessed, or having the Receipt, Care, or Control of 
any Money, or Goods, or valuable Document, being a Security for the Payment 
of AfOney or Delivery of Goods, in trust for any other Person, dishonestly uecs 
or disposes ^hereof, or of any Part, thereof, for any Purpose other than a Purpose 
to which it is applicable under the Trust reposed in him, commits Bream of 

% Trust 

See Act XIII* 1850. 

424. Whoever dishonestly prevails on any Person to take or give up the 
Possession of any Property, or to consent that any other Person shall have 
or give up the Possession of any Property, or to make, destroy, or alter any 
Document being or purporting to be a valuable Document, 

If the Effect is caused by putting any Person in Fear of Wrong to him- 
sey or any other Personi commits Extortion ; 

If by any false Pretence or Contrivapcc, without putting any I'crson in 
Fear of Wrong, commits Cheating. •' 

425. Theft, Robbery, Extortion, Embezzlement, Cheating, and Breach of 
Trust may be committed, though the Owner or rightful Possessor of the 
Property is unknown. 

Sec Note to Art. 421. 

426. Whoever belongs, or has at any Time belonged, to any Gang of Per- 
ns associated for the Purpose of practising Robbery or Extortion, is called 

a Dacoit, and is guilty of Dacoify. . 

Tho Definition of the Code confines the <»f Daeoily to the Association of Six or 

more Pcr8on.s for coinniitliu«; Robbery. See Acts XXIV. 1818, 111. 1848, XI. 1848, and also 
Uej^ulatkms LIV. 1808 (Bengal), XV. 1808 (Madras), according to which RohlKTy by One 
armed Man isDacoity. This does not cori^spond with the Idea now generally entertained of this 
Offence. Robbery by One armed Man is tn‘atetl as a w»parate Olfi.*nco by the C^ode, Clause 367, 
and by this Act, Art. 455. 

427. A Dwelling means any House or other Building, Hut, Tent, or Vessel, 
w'hich either is used, or has been and is intended to be again used, by the Owner 
or lawful Occupier thereof, or any Person duly authorized by such Owner or 
Occupier, for a Human Being to lodge or dwell in the Night therein, either 
continuously or occasionally. 

This IX'finition is taken nearly fitim tho Act of Crimes and Punishments, with the Omis.sion 
of tho Words “ fixed and permanent,” which would take out of the Definition a great Proportion 
of native Huts. Tho next Two Articles are also taken from that Act. Tho Code has no 
Definition of a Dwelling. 

426f All the Parts of any such House, Building, Hut, Tent, or Vessel, 
between which there are the Means of Passage by a covered and enclosed Way, 
are Parts of the same Dwelling, but any Part which has a separate Entrance 
from the Outside, and which is so severed from the other Parts that there are 
not the Means of internal Passage between them, though under the same Roof, 
or otherwise connected, is not a Part of the same Dwelling. » 

429 . No Building, though within the same Curtilage with a Dwelling, and 
occupied therewith, is Part of the Dwelling, unless there is a closed and covered 
Passage between them. 

4.30. Whoev:er enters or stays in any Place without the free Consent, 
expressed or implied, of the Owner or lawful Occupier thereof, or of somq,^ 
Person having Authority to allow such Entry or Stay, is an Intruder, and, 
commits Intrusion. ^ 

The Word “TrespMs” used in the Code has been purpoeoly changed, because it is believed 
that almost all the TVespasses which it is advisable to treat criminally are local Trespasses. 
It seems needlessly harsh to mahe any one liable to a Month’s Imprisonment for reading a Book 
without the Owner’s Consent (which is the third Example added to Clause 418), though it be done 
to annoy the Owner. • 

The Word "Intrusion,” adc^ted for tho Purpose of distinguishing local Trespass, has a technical 
Sense in English Law, meaning an unlawful Entry into Land void by the Death of Tenant for 
Life or Years ; but it is so neany obsolete in this Sense that it is believed no Confusion can arise 
from its new Use here. 


No. of tbi 
renal Cod 


36s 

392 


376 


IIS 


(263.) 


4 G 


431. It 



No. of the 
Penal (lode. 
420 

420 

419 


( 


421 

42:i 


399 


394 

390 


253 

254 



256 


395 


i 674 ) 

431. It is enoKgh to constitute Intrusion that any Part of the Body he 
within the Boundary of the Place unlattifully entered or staid in. . 

432. A Person who does not enter by Intrusion may become an Intrude by 
unlawful Stay. 

433. Whoever coni|nit8 Intrusion^ with Intent to commit any Offbnce, or to 
annoy, insult, or put in fear the Owner of such Place, or any Peraoh lawfully 
occupying it, or ony Part of it, commits Criminal Intrusion, 

Auilough Intrusion with Intend to insult is made criminal, following the Penal Code, the 
Punirthmont lor thh^ Kind of Offence is made very slight. See Art 465. The Punishment pro* 
Tided by the Code is One Year’s imprisemment, Clause 426. In most Coses, the proper Rctmedy 
would be by Civil Action. 

434 . Whoever, by any of the Ways herein set forth, commits Intrusion in 
any Dwelling or Building used as a Place for Worship, commits Housebreak- 
ing ; that is to say, 

First. — By means of any Force used to open, break, or displace any 
Part of the Walls, Partitions, Roofs, Ceilings, or Floors of the 
Dwelling or other Building, or any Door, W'indow, or other Hindrance 
to a free Entrance into the Dwelling or other Building, or any 
inn^r Part of it. 

S€condlil.~—\\y using Violence to any Person or Property, or by putting 
any Pcr.son in fear of Hurt. 

Thirdly, — By any Passage not meant for Human Entrance. 

Fourthly. — By any Passage meant for Human Entrance, which the 
Offender, or some Abettor of the Offence, has opened or procured to 
be opened, in order that an unlawful Entrance may be thereby 
made. 

Fifthly. — By any Contrivance or *false Pretence maliciously used for 
gaining Entrance. 

Sixthly. — By using Means to conceal the Intrusion from any Person 
who has u Right to hinder the Intruder's Entrance or Stay. 

This last Casp is dcsoribod in th<' Code as a separate Offencts by the Name of ** Lurking House 
Trespass,” but in the Penal Clauses it is invariably united with Housebreaking. 

435 . Whoever maliciously destroys or .lessens the Value of any Property, 
knowing or having Reason to believe tliat he will thereby cause wrongful Loss 
to any Person, commits Mischief, and is said to do the Act mischieoously. A 
Person may commit Mischief on his own Property. 

Division I. 

Cheating, Theft, Embezzlement, and Breach of Trmt. 

436 . Whoever is guilty of cheating is liable to Imprisonment for One Year, 
and also to Fine. 

The most htdnoua Case? of Cheating by Personation ” are provided against in Arts. 231, 232, 
and 233. There appears no valid licasoti for distinguiBhing common Cheats by Per;4onation from 
other Cheats. 

437 . Whoever, in dealing, dishonestly uses any false Balance, Weight, or 
Measure, or dishonestly uses any Weight or Measure as a different Weight 
or Measure, is liable to Imprisonment for One Year, and also to Fine. 

This and the following Two Articles form Chapter XIII. of the Code. 

438. Whoever has in his Possession any false Balance, Weight, or Mea- 
sure, meaning or having Reason to believe it to be likely that it may be used 
in dealing dishonestly, is liable to Imprisonment for One Year, and also to* 
Fine. 

439- Whoever makes, sells, or offers for Sale any false Balance, Weight, 
or Measure, meaning or having Reason to believe that it may be used dis- 
honestly in dealing, is liable to Imprisonment for Two Years, and also to 
Fine. 

440. Whoever is guilty of cheating, knowing or having Reason to believe 
that he will thereby cause wrongful Loss to any Person whose Interest in the 

Matter 
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Matter he especially is lawfully bound to ^ard is liable to Imprisonment for 
,Two Years, and also to Fine. 

441. Whoever commits Theft is liable to Imprisonment for Two Years, and 

also to Fine. 

« 

442. Whoever commits Embezzlement *ox Breach of Trust is liable to , 
Imprisonment for Three Years, and also to Fine. 

44.3, Eveiy Officer who commits Embezzlement or Breach of TVust, with 
respect to anything which he has .the Care, Possession, or Control by reason of 
his Office, is liable to Transportation or Imprisonment for Seven Years, and 
in either Case also to fine. 

See Act XIIL 1850, 

444, Whoever commits T/uf, when armed with any Weapon, is liable to 
Imprisonment for Three Years, and also to Fine, 

446. Whoever steals any Will, or any Document showing Title to Properfi/, 
is liable to Transportation or Ilnprisonmeiit for Seven Years, and in either 
Case also to Fine. * 

446. Whoever steals any Register, Record, or Document kept by any Officer 
in discharge of his Office, or made or issued by Authority of a Judicial Ojficer, 
is liable to Transportation or Imprisonment for Seven Years, and in either 
Case also to Fine. 

447 . Whoever steals any Letter or Packet, or anything therein contained, 
while in the Care of any Ojficer of the Post Office, is liable to Imprisonment 
for Three Years, and also to Fine. 

44B. Whoever commits Theft in any Shop or Warehouse, or in any Building 
or enclosed Place used for the Custody of Property, or in any Vessel, is liable 
to Imprisonment, 

If armed with any Weapon, for Five Years : 

If not armed, for Three Years ; and in either Case- is also liable to 
Fine. 

449 . Whoever commits Th^ in any Dwelling, or in any Building used as 
a Place for Worship, is liable. 

If armed with any Weapon, to Transportation or Imprisonment for 
Seven Years, 

If not armed, to Imprisonment for Three Years ; and in either Case is 
liable to Fine. 

4.50. Whoever in the Night commits Theft in any Dwelling or Building used 
as a Place for Worship, is liable to Tratisportation or Imprisonment ; 

For Ten Years, if armed with any Weapon : 

For Seven Years, if not armed ; and in either Case is also liable to 
Fine. 


Division II. 

Robbery and Extortion. 

451. Whoever, with Intent to commit Robbery or Extortion, puts or endea- 
vours to put any Person in Fear, is liable to Imprisonment for One Year, and 
also to Fine. 

452. Whoever, with Intent to commit Robbery or Extortion, puts or endea- 
vours to put any Person in Fear, either lor himself or any other Person, of 
Death, Maim, or grievous Hurt, is liable to Transportation or Imprisonmeii^t 

' for Seven Years, and in either Case also to Fine.' 

4.'i3. Whoever, with Intent to commit Robbery or. Extortion, puts rv , 
endeavours to put any Person in Fear of being falsely accused of any Felony, 
or of the Intent to commit any Felony, is liable to Transportation or Imprison- 
ment for Seven Years, and in either Case also to Fine. , 

454. Whoever commits Robbery or Extortion is liable to Transportation or 
Imprisonment for Seven Years, and in either Case also to Fine. 

The Punishment proposed for Extortion in the Code is Tlireo Years Imprisonment, not bngcr 
in Duration than for simple Theft. 
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455. Whoever commits Bobhery. or Extortim being a MintHerial Officer ^ 
or while armed wi^ an^ Wi^apon, is liabV to Transportation or Imprisonment^ 
for Ten Years, ana in either Case also to Fine. 

. 456. Who^er commita Rof>bie^\m ~ Et^erUm of^anje WSl^ivor Domment 
showing Title to Property^ is li^iie to Transportation or Imprisonment for 
^ Fourteen -Years, and in either Case also to Fine. 

457 . Whoever commits Robbery or Extortion of anv Register, Record, or 
Document kept by any Officer in discharge of his Omce, or made or issued 
by Authority of a Judiciai Officer^ is liable to Transportation or Imprisonment 
for Fourteen Years, and in either Case also to Fine. 

458. Whoever commits Robbery or Extortion in any Shop or Warehouse, or 
in any Building or enclosed Place used for the Custody of Property, or in any 
Vessd, is liable to Transportation or Imprisonment, 

For Fourteen Years, if armed with any Weapon : 

If not armed, for Ten^ Years ; and in either Case is also liable to Fine. 

459 . Whoever commits Robbery or Extortion in any Dwelling, or in any 
Building used as a Place for Worship, is liable to Transportation or Imprison- 
ment, 

* \ 

For Life, if armed with any Weapon : 

If not armed, for Fourteen Years; and in either Case is also liable 
to Fine. 

460. Whoever in the Night commits Robbery or Extortion in any Dwelling, 
or any Building used as a Place for Worship, is liable to Transportation or 
Imprisonment ibr Life, and in either Case lalso to Fine. 

461. Whoever commits Robbery or Extortion, by putting any Person in Fear, 
either for himself or any other Person, of Death, Maim, or grievous Hurt, 
is liable to Transportation or Imprisonment for Fourteen Years, and in either 
Case also to Fine. 

462. Whoever commits Robbery or Extortion, by putting any Person in Fear 
of being falsely accused of any Felony, or of the Intent to commit any Felony, 
is liable to Transportation or Imprisonment for Fourteen Years, and in either 
Case also to Fine. 

463. Every Dacoit is liable to Transportation or Imprisonment for Life, and 
in either Case also to Fine. 

464 . If One of several Dacoits commits Murder while they are jointly com- 
mitting Robbery or Extortion, every Dacoit concerned in such Robbery or 
Extortion is liable to Death. 


Division III. 

Criminal Intrusion. 

465. , Whoever commits Criminal Intrusion is liable to Imprisonment for One 
Month, and also to Fine of Five Hundred Rupees. 

466. Whoever commits Criminal Intrusion in any Dwelling, or Building used 
as a Place for Worship, with Intent to do anything which is an Offence when 
done without Intrusion, is liable to Imprisonment, 

For Two Years, if the Intrusion is in the Night : 

For One Year, if not in the Night / and in cither Case is also liable 
to Fine. 

467 . Whoever commits Criminal Intrusion in any Dwelling or Building used 
as a Place for Worship, 

If with Intent to commit any Offence punishable by Death or Trans- 
portation for Life, is liable to Transportation or Imprisonment for 
Seven Years : ‘ 

If with Intent to commit Felony or any Theft or Embezzlement, is 

, liable to Imprisonment for Three Years : 
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If 'vrith Intent to commit nny Otlier MUdemmnor punishable by Im« 
prisonment for One Year or more, is liable to Imprisonment for Two 
Years ; and in every Case is also liable to Fine. 

46s. ^hoeveti to a Dwelling or Snilding nsed as a Place for Worship, where 
he is by Intrusion, commits any Misdemeanor not punishable by Imprison- 
ment for more than Three Years, is liable to have the Term of Imprisonment* 
to which he is liable for such Misdemeanor lengthened by One Year. 

• 

469. Whoever, in a Dwelling or Building used as a Place for Worship, where 
he is by Intrusion, commits any Misdemeanor punishable by Imprisonment for 
Five Years, is liable to Transportation or Imprisonment for Seven Yeai-s, and 
in cither Case also to Fine. 

470. Whoever, in a Dwelling or Building- used as a Place for Worship, where 
he is by Intrusion, commits' any Felony, is liable to have the Term of Trans- 
portation or Imprisonment to which he is liable for the Felony lengthened by 
Three Years. 

471. Whoever, in a Dwelling or Building used as a Place for Worship, where 
he is by Intrusion, puts any Person in Fear of Hurt, is liable to Imprisonment 
for Two Years, and also to Fine. 

472. Whoever commits Housebreaking is liable to Imprisonment, 

For Three Years, if the Offence is committed in the Night : 

For Two Years, if not in the Night ; and in either Case is also liable 
to Fine. 

473. Wlioever commits Housebreaking, 

If with Intent to commit %ny Misdetneanor punishable by Imprison- 
ment for One Year or more, is liable to Imprisonment for Three 
Years : 

If with Intent to commit any Felony Theft, or Embezzlement, is liable 
to Imprisonment for Five Years : 

If with Intent to commit any Offence punishable by Death or Trans- 
portation for Life, is liable to Transportation or Imprisonment for Ten 
Years ; and in every Case is also liable to Fine. . 

474. Whoever, in a Place where he is by Housebreaking, commits any Mis~ 
demeanor not punishable by Imprisonment for more than Three Years, is liable 
to have the Term of Imprisonment lengthened by Two Years. 

475. Whoever, in a Place where he is by Housebreaking, commits any Felony, 
or any Misdemeanor punishable by Imprisonment for Five Years, is liable to 
Transportation or Imprisonment, 

For FourUien Years, if the Offence is committed in the Night : 

* For Ten Years, if not in the Night; and in every Case is also liable 
to Fine. 

476. Whoever in the Night commits, in any Place where he is by House- 
breaking,* Felony punishable by Transportation or Imprisonment for more than 
Seven Years, is liable to Transportation or Imprisonment for Life, and jn either 
Case also to Fine. 

477. Whoever, in any Place where he is by Housebreaking, puts any Person 
in Fear of Hurt is liable to Imprisonment for Three Years, ana also to Fine. 

Division IV. 

Mischief. 

478. Whoever (loes Mischief is liable to Fine of Ten Times the Amount of 
the Wrongful Loss caused by such Mischief. 

479* Whoever does or endeavours to do Mischief, accompanied with Assault 
or Show of Assault of any Person, or while armed with any Weapon, is liable 
to Imprisonment for One Year, and also to Fine, 

The Code punishes witli Imprisonment any Mischief to the Value of#Pivo Rupees, or done to 
enhance tiic Value of any Artiele, or to insult or annoy any Person, or done with Care not to be 
found out. These Articles seem in some respects ^00 harsh and indiscriminating. 
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480. ' Whoever does Wiohi^ by killing, maiming t or poisoning any Animal, 

is liable to Imprisbnment for’tTwo Years, and also to Fine. „ 

481. Whoever does Mischief by means of any Animal, is liable to Imprison- 
ment for Six il/onfAs, and also to Fine. 

See Regulation IX, 1807 (Bengal), which, however, applied only to Mischief to Indigo Plant. 

482. Whoever does Mischief to any public Monument, or any public Build- 
ing, Fountain, Statue, or other Work of Art put up for public Use or Ornament, 
is liable to Imprisonment for One Year, and also to Fine. 

48.'i. WhoeVer does Mischief to the Fence-s of any public Road, Walk, or 
Garden, or of any such Building or Work as is mentioned in Article 482, is 
liable to Imprisonment for Six Months, and also to Fine. 

484. Whoever docs Mischief io the Value of Ten Rupees to or in any public 
Building, Road, or Walk, or in any Rark or Garden, is liable to Imprisonment 
for Six Months, and also to Fine. . 

485. Whoever docs Mischief to any Landmark, or maliciously removes any 
Landmai’k, is liable tO' Imprisonment for One Year, and also to Fine. 

Mischief to iScamarka, which is a much more important Olfcncc, ia provided for in Article 307. 

486. Whoever does Mischiif io any Document lawfully issued by Authority 
of any Jtidivial Officer, or any Register, Record, or Document kept by any 
Officer in discharge of his Ofiicc, is liable to Transportation or Imprisonment 
for Seven Years, and in either Case also to Fine. 

487. Whoever docs Mischief to any Will, or any Document purporting to be 
a Will, is liable to Transportation or Imprisonment for Seven Years, and in 
cither Case also to Fine. 

488. Whoever doe.s Mischief to any Documetit which is or purports to he a 
tml liable Document, is liable to Imprisonment for Three Years, and also to Fine. 

489* Whoever maliciously endeavours to do Mischief to any Document law- 
fully made or issued by Authority of a Judicial Officer, or any Register or 
Record kept by any Officer in discharge of his Office, or being or purporting 
to he a W’ill of valuable Document, is liable to Imprisonment for I’wo Years, 
and also to Fine. 

490 . Every Officer who maliciously destroys, defaces, or injures any Register, 
Record, or Document which is in his C!arc, or to which he has Access by reason 
of his Office, or who abets any IVrson in maliciously destroying, defacing, or 
injuring any such Register, Record, or Document, is liable to Transportation 
or Imprisonment for Fourteen Years, and in either Case also to Fine. 

491 . Whoever does Mischief \n any Vessel, Shop, Warehouse, or other Place 
used for the Custody of Proyeiiy, where he is by Intrusion, or which he entered 
with Intent to do Mischitf is liable to Imprisonment for Six Months, and also 
to Fine of Ten Times' the Amount of wrongful Doss caused by such Mischief. 

492 ., Whoever docs Mischief in any Dwelling or Building used as a Place 
for Worship, where he is by intrusion, or which he entered with Intent to do 
Mischief, is liable, 

If he is therein by Housebreaking, to Transportation or Imprisonment 
for Seven Years : 

If not, to Imprisonment for Two Years ; and in either Case is also liable 
to Fine of Ten Times the Amount of wrongful Loss caused by such 
Mischief 

493 . Whoever does Mischuf by destroying or damaging any public Ih-idge 
or Ferry-boat, or any Toll Gate used for securing Payment of any public 'loll, 
or an.y Fence of the Approaches to such Toll Gate, Bridge, or Ferry, or any 
Building or Weighing Machine provided for the Purpose of ascertaining and 
collecting such Toll, is liable to Imprisonment for Two Years, and also to Fine. 

4 

494 . Whoever does Mischuf hy destroying or damaging any Qn.ay, Wharf, 

Lock, Sluice, Floodgate, or other belonging to any Dock or Harbour, 

• or 
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or navigable River or Canal, is liable to Transportation or Imprisonment for 
Seven Years, and in cither CasQ also to Fine. 

495 . Whoever does Mischief hy destroying or damaging any Weir, Dam, or 
Bank of any. Millpond or Fishpond, is liable to Imprisonment for Two Years, 
and also to Fine. 

496 . Whoever does Misehitf by destroying or damaging any Part of any, 
Scabank or Seawall, or the Bank or Wall of any Morass, River, or Canal, so as 
to put the adjoining Lauds in danger of lading overflowed, is liable to Imprison- 
ment for Five Years, and in either Case also to Fine. 

For tliia Offence tlio proposes only Tlireo Years Imprisonment ; tlic English Act of CrimcB 
and Punishmimts awards Transport atiou for Life. 

497- Whoever maliciously conveys Water into any Mine or any Passage 
under Ground communicating tlierewitli, or maliciously destroys or obstructs 
any Airway, Waterway, Pit,* Level, or Shaft of any Mine, with Intent in citlier 
Case to drown, damage, or destroy such Mine,' or hinder the working thereof, 
is liable to 'IVansportation or Imprisonment for Seven Years, and in cither Case 
also to Fine. 

498 . Whoever maliciously sets Fire to any Coal Mine is liable to Transport- 
ation or Imprisonment for Fourteen Years, and also to Fine. 

499. Whoever maliciously sets Fire to any Crop of Corn or other cultivated 
Vegetable Produce of the Earth, whether growing or severed from Irorn the 
Ground, or to any Forest or I'Vuit 'Frees, is liable to Transportation or Impri- 
sonment for Seven Years, and in cither Case also to Fine. 

500. Whoever maliciously destroys, or begins to destroy, otherwise than by 
Fire, any Building used as a Placc,^for Worship, or any DwvUinfr or Building 
used for the Reception of Persons or Properly., or for currying on any 'Fradc 
or Munufiicture therein, or any Vessel, is liable to Transportation* or Im- 
prisonment for Seven Years, -and in cither Case also to Fine. 

501. Whoever maliciously sets Fire to a Building used as a Place for 
Worship, or any Dwelliug' or Building used for the Reception of Persons or 
Property, or for carrying on any Trade or Manufacture therein, or to any 
Vessel, is liable to IVansportation or Imprisonment for Fourteen Years, and in 
cither ('ase also to Fine. 

Setting Fir(‘ to u Building with any Person iu it is made capital by Article 373. 

,502. Whoever maliciously sets Fire to or destroys, or endeavours to set Fire 
1,0 or destroy, anything herein mentioned belonging to the Queen or East India 
Company ; that is to say. 

Any Vessel of War, Avhethcr afloat or while building or repairing, or 
any 'Fiinbcr or Materials provided for building or repairing or fitting 
out such Vessel, or any Fort, Ar.scnal, Magazine, Barrack, Dock- 
yard, Rope-yard, Victualling or other Office, used for the Military or 
Naval Service of the Queen or the East India Company, or any 
Military or Naval Stores or Ammunition, or* any Place where such 
‘Ammunition or Stores are kept, is liable to suffer Death. 

Division V. 

Miscellnneous. 

Some of ihoso Offences inipjht have been classed us Breaches of Trust. 

503. Whoever dishonestly opens any closed Box or other Re^ptacle con- 
taining or supposed by him to contain Property, by any Means: .thereby such 
Receptacle or any J'’astening thereof is injured, or by picking any Lock, 
liable to Imprisonment, ' 

For three Years, if the Box or other Receptacle was intrusted either by , 
liuw or express Contract to his Care or Possession : 

For Two Years, if not so intrusted to him ; and in either Case is also 
liable to Fine. 

•504. Whoever unlaufully opens any Packet containing any Document, or 
unlawfully opens any Letter, is liable to Imprisonment for Six Months, and alsq 
to Fine of Five hundred Rupees. 
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No)of the ' 505. Every Officer of the Post Office who uidawfaU^ opens any Letter or 

***"^K 4 ^*^ Packet intmsted to him as ah Offiioer of the Post Office, is liable to linprison- 
ment for Two Years, and als'6 to Fine. 

451 506. Whoever fraudulently conceals any Will, or any Document purporting 

to be a Will, is liable to Transportation or Imprisonment for Seven Years, and 

in either Case also to Fine. 

( 

507 . Whoever fraudulently conceals any valuable Document, or any Docu- 
ment purporting to be a valuable Document, is liable to Imprisonment for 
Three Years, and also to Fine. 

508. Every "Person who unlawfully detains the Chest, Tools, or Property of 
any Seaman, is liable to Fine of One hundred Rupees. 

SeeActXXVin. 1850. 


Chapter XVII. 

Scandal. 

469 509 . Whoever, by Words spoken, written, or printed, or by any Sign, 

Drawing, or Device, wilfully avers or implies, directly or indirectly, otherwise 
than in a privileged Communication, anything in Di.shonour of any Person or 
Institution, or w’hc'eby such Person or Institution may be in Danger of public 
Hatred or Contempt, is said to utter Scandal of that Person or Institution. 

510. Privileged Communications are those w’hich concern the Government 
of the Country, or which arc made, directly or indirectly, between any Person 
and a Barrister, Advocate, Attorney, or Agent, duly admitted to practise as 
such in a Court of Justice, in discharge of ,his professional Duty, or for better 
enabling him to give legal Adv'me and Assistance, or which are lawfully made 
without Malice in a Court of Justice, or in the course of any Inquiry or Pro- 
ceeding preliminary to or consequent upon a Proceeding in a Court of Justice, 
or for hindering the Commission of any Offence, or di.scovering any Offender, 
or otherwise in furtherance of Justice^ 

511. It is Scandal, however obscurely, ambiguously, or ironically expressed, 
if uttered in such wise as to be commonly understood to aver or imply any- 
thing which if plainly expressed would be Scandal. 

512. Scandal which is false is Slander, whether or not it is known by the 
Utterer to be false. 

513. Scandal which is written or printed, drawn or engraved, is a Libel. 

514. A Libel which is uttered without the Name of its real Author is said 
to be Anonymous or to be uttered anonymously. 

515. Every Person who is knowingly concerned in composing or publishing 

any Scandal is an Utterer of it. , 

516. Whoever utters my Scandal of the Queen, or of the Goveniment of the 
Queen, or East India Company, is liable to Imprisonment for Three Years, and 
also to Fine. 

517 . Whoever utters any Scandal of any Foreign Sovereign, Ambassador, 
or other Dignitary, with Intent to disturb the Peace and Friendship between 
Her Majesty or the East India Company and the Ruler of any Foreign State, 
or wliereby such Peace or Friendship is disturbed, is liable to Imprisonment 
for Three Years, and also to Fine. 

518. Whoever utters Scandal of any Person alive of dead, unless in the 
Cases herein excepted, is liable to Imprisonmept fpr Si:. Months, and also to 
Fine. 

The Code excepts from its Definition of Defamation all true Statements. See; Clause 470. But 
see Sixth Report of Commissioners on Criminal Law, p. 42 ct seq. See alsoO and 7 Viet. c. 96. 

The excepted Cases arc where the Scandal is an Opinion, uttered in good 
Faith, according to the best Knowledge and Belief of the Utterer ; — 

' . p'irst. — Concerning the Behaviour of m Officer in discharge of his 

Office, and of bis Character so far as it appears from such Beht^iour : 

Secondly. 
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Secondly • — Concerning the Behaviour of any Person with reference to nny 
public Question, and of his Character* so far as it appears from such 
Behaviour : 

Thirdlty . — Concerning any Case, civil or criminal, which has been decided 
• by any Judicial Officer, or the Behaviour of any Person as a Party, 
Agent, or Witness in such Case, or of A/s Character so far as* it, 
appears from such Behaviour ; 

This Exception iu the Code exteads also to pending Cases. 

JFourthli /. — Concerning any Book, Painting, Sculpture, or other Wprk 
of Art, Science, or Literature, published or publicly* shown, or any 
public Show or Entertainment, or the Behaviour and Character of 
any Person concerned in publishing and showing the same, so fiir as 
thereby appears : 

Fiflldy. — Concerning the Behaviour ^f any Per.son in any Matter, with 
respect to which the Utterer has lawful Authority over the Person 
concerning whom it is uttered, or had such Authority at the Time of 
the Behaviour to which the Opinion relates ; 

Sixthly, — Given as a Warning for the Benefit of the Utterer or Person 
to whom it is uttered, or some other Person, who is believed by the 
Utterer to be in danger of doing or suffering Wronfr for Want of such 
Warning: 

Seventhly, — When the Utterer cJ the Scandal has good Reason for be- 
lieving that it is for the public Benefit that it should be known, either 
generally or to the Person to whom it is uttered : 

JKighthly. — of a dead Person in any historical or biographical 

Account, without any Burpose of giving Pain or doing Wrong to any 
living Person. 

519. The excepted Case^do not extend to justify the Utterance of Scandal : — 

First. — If it charges any Person with the Commission of any Offence 
of which he has not been convicted, unless such Charge is made in 
due Course of Law, or to an Officer of Justice, or any Person engaged 
in discovering or taking into Custody the Person who has committed 
such Offence : 

If a Person is libelled by being eharged with an indiotablo Offonco, there would bo 
much Incoiivenicnco in trying him for that Offence on the Trial of the Libeller, 
if the latter in his Defence should justify the Lilxd ; and the Inconvenience would 
hardly bo loSvS if the Evidence for and against him had to be produced, leaving him 
unpunished if found to have committed the Offeiice, and in eitlu‘r Case liable to bo 
afterwards indicated for it. Yet One of these Consequences i.s inevitable if the Truth 
of such a Libel may be pleaded in Justification. 

. Secondly. — If it withholds any Part of the Truth of the Matter, con- 
cerning which the Scandal is uttered, which is then known or with 
reasonable Care might have been then known to the Utterly. 

As if One. were to aver truly that scandalous Reports had been at sonuj pri'vious 
Time H[)n.‘ad and believed of any Person, and were fo conceal his Knowledge, that 
the Person defamed had successfully prosecuted the Author of them for Slandei’. 

Thirdly. — If the Scandal is an anonymous Libel. 

The ElTect of this last Exception is to leave the Law of Lib(*l as it now is, in the 
Case of anonymous Libels. 

520. Whoever maliciously utters Slander of any Person is liable to Imprison- 
nent for Two Years, and also to Fine. 

521. 'Whoever maliciously utters an anonymous Libel, which ia Slander,' is 
iablc to Imprisonment for Three Years, and also to Fine. 

1)2'^. The Possessor of any Printing Press or other Machine, who ki'jwingly 
illows it to be used for printing any Libel, is liable to the same Penalt y as the 
Utterer of the Libel. 

523. Whoever sells or offers for Sale, or distributes or endeavours to dis- 
tribute, any Ubel, is liable to the same Punishment as an Utterer of the JAbel. 

This is confined, in the Code, to the Case of the Person who Jirst sells or ofiTers it for Sale. 

f ^ \ * 
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Chapmb XVIII. 

Unlawful f%reatSy Insults, and Annoyances, 

524. Whoever maliciously threatens to do any Wrong or to utter any 
Scandal concerning any Person, meaning thereby to cause Fear or* Pain to 
J{im, or to compel or prevail on. Aim to do anything which he is not willing 
‘ to do, or to refrain from doing anything which he has a lawful Right to do, i.s 
liable to Imprisonment for Two Years, and also to Fine. 

, 525. Whoever maliciously, or with Intent to compel or prevail on any Person 
to do anything which he is not willing to do, or to refrain from doing anything 
which he has a lawful Right to do, directly or indirectly threatens or endeavours 
to hurt himself or any other Person, or to do any other Act, in order that 
he may put any Person in Danger or Fear of becoming liable to Divine Dis- 
pleasure or the Guilt of Sin, or tlmt he may cause it to be lielieved by.any One 
that any Person has incurred such Guilt or Displeasure, is liable to Two Years 
Imprisonment, and also to Fine. 

r)26. Whoever in any Place where he is by Intrusion, or in any public Place, 
wilfully behaves himself so as to insult or annoy any Person, is liable to 
Imprisonment for One Month, and also to Fine of One hundred Rupees. 

527. Whoever by any lascivious or obscene Word, Gesture, Representation, 
or Behaviour, insults the Modesty of any Woman, is liable to Imprisonment 
for Six Months, and also to Fine. 

528. Whoever maliciously disturbs any Person lawfully engaged in the 
Performance of Religious Worship, or any religious or funenil Ceremony, with 
Intent to insult or annoy any Person, is.liab]|p to Imprisonment, 

For One Year, if in causing such Disturbance, he assaults or makes 
Show of assaulting any Person : 

For Six Months, in every other Case *, and in cither Case is liable to 
Fine. 

529. Whoever maliciously damages or defiles any Place used for Religions 
Worsliip, or anything held holy by any Person, or any Burial Ground or Tomb, 
or offers any Dishonour to any Human Corpse, meaning to insult or annoy 
any' Person, is liable to Imprisonment for One Year, and also to Fine. 


CUAPTRR XIX. 

Crimiual Breach of Contract. 

530. VVliocver, being lawfully bound to guide or ctirry any Person or 
Property from one Place to another Place, unlawfully refuses or neglects to 
do so, meaning or having Reason to believe that he will thereby cause Wrong 
to any Person, is liable to Imprisonment for One Month, and also to Fine of 
One hundred Rupees. 

1.0.5 531. Whoever, being lawfully hound to take care or sup[)ly the Wants of 

any Person, who, by reason of Youth, Unsoundness of Mind, or Disease, is 
helpless or unable to take care of himself, uulaufully refuses or neglects to 
do so, is liable to Imprisonment for Six Months, and also to Fine of Five 
hyindred Rupees. 

532. Every' Apprentice who absconds from his Service, or is guilty of any 
Misbehaviour in his Service, is liable to Confinement in his Master’s House, 
or on board of the Vessel to which he belongs, and to a Diet of Bread and 
‘Water or other plain wholesome Food, for One Month ; or, if not a Womau , . 
is liable to be privately whipped, and also imprisoned f()r One Month in any 
Place other than a Criminal Gaol, of which Imprisonment One Week may be 
solitary. 

See Act XIX. 1850. Sec. 1,'). 

533. Every Seaman, laufully hound to serve on board of any Vessel, who 
iinlaufuUy leaves or absents himself from the Vessel, or unlawfully di'*-iobcys 

any 
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any binding Order of any Officer of that Vessel, is liable to Imprisoment for 
One Month, and also to Fine of One hundred Rypees. 

Sl‘C Articlo 156, when this Offence is committed on tho High Sens. 

534. Every Seaman, lawfully bound to serve on board of any Vessel, who 
unlatvfully deserts from such Vessel in any Foreign Port, other than that at 
which he took Service, is liable to Imprisonment for Six Months, and also ^o ^ 
Fine of Five hundred Rupees. 

535. Every Person, who counsels or persuades any Seaman to deserj^ op 
knowingly harbours any Seaman who has deserted, or counsels or persuades 
any Seaman to disobey anj' Law or binding Order which he ought to obey, is 
liable to Fine of Five hundred Rupees. 

536. Every Person who vnlmnfidly hires or engages any Seaman, or. asks 
t)r takes, directly or indirectly, frotn any Seaman, any Fee, Reward, or valuable 
Consideration for hiring or engaging, or endOtivouriug to hire or engage him as 
a Seaman, or unlawfully becomes posse.ssed of any Seaman’s Register Ticket, 
or traffics in any such Ticket, i*s liable lo Fine of Five hundred Rupees. 

537. The Owner of every Vessel which puts to Sea without having on board a 
sufficient Supply of Medicines and Appliances suitable for Diseases and Acci- 
dents likely to happen on Sea Voyages, ot wlio docs not take due Care to keep 
up such Supply, is liable to Fine of Tavo hundred Rn}>ees, and a further 
Fine of Five Rupees for every Day during which such Want shall have 
continued. 

5.'3. Every Master or.OAvner of a Vessel, who nulfullif and Avithout laAvCul 
Excuse fails lo supply, for the Use of the Seamen and others on board of the 
Vessel, a needful Quantity ofgoo'} and Avholesomc Food, Water, and Mi-dieine, 
is liable to Fine of Five hundred Rupees, and also to a further Fine of Five 
Rupees in respect of each Per.son on board of such Vessel for CA'^cry Day during 
Avhich such Want shall have continued. 


Chapter XX. 

Conspiracy. 

530- ITTavo or more IVrsons join in a common Purpose for committing an 
Offenee, or for doing anything to which the Commission of an Offence is inci- 
dental, or for maliciously annoying or doing any JVrong to any Person, or 
disturbing him in the Enjoyim.-nt of any hiAvTul Right, or for compelling him to 
do anything Avliich he is not Avilling to do, or to refrain from doing anything 
AA'hichyo,' has a laAvful Right lo do, or for accomplishing any other nnlaieftd 
Design, or any hiAvful Design by unlawful Means, they are said to conspire, or 
to be guilty of Conspiracy. 

• Husband and Wife may be guilty of Conspiracy. 

5 4().‘ Whoever is guilty of Conspiracy is liable to Imprisonment for One' 
Year, and also to Fine, Avhether or not any Act is done in furtheraijce of the 
Conspiracy. 

541. WhocA’cr conspires to do anything Avhich is a Common Nuisa 7 iec, or in 
hindrance of the due Course of Lraa", is liable to Imprisonment for Three 
Years, and also to Fine. 

» 

542. Whoever maliciously conspires to accuse any Person falsely of any 
Offence is liable. 

To Transportation or Imprisonment for ScA'en Years, if the Consjm acy 
is to accuse such Person of a Capiti^ Offhice : * 

To Imprisonment for Three Years, if the Conspiracy is to accuse him 
of any other Felony : 

To Imprisonment for Two Years in all other Cases : 

And in ev’ery Case is also liable to Fine. 

<263.) ‘ 543. Wh<Yr’ 
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543. Whcm Two or more Persons oon^re, and anv Act is done by any One 
■or more of them in fuftheranep of the Conspiracy ^ whether or not that Ac* be 
in itself an OffemOf -every Person concerned in the Conspiracy is liable, 

If the Conspiracy is for Commission of a Capital Offence, to Transport- 
ation or Imprisohipent for Fourteen Years : 

If the Conspiracy is for Commission of a Felony not capital, but 
punishable with Transportation for more than Seven Years, to Trans- 
portation or Imprisonment for Seven Years : 

If the Conspircuy is for Commission of a Felony, to Imprisonment lor 
Three Years : 

If the Conspiracy is for Commission of a Misdemeanor, or for mali- 
ciously annoying any Person, or maliciously disturbing him in the 
Enjoyment of a civil Right, to Imprisonment for Two Years : 

And in every Case is alsc^liablc to Fine. 


East India House, 30th Juno 1852. 
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